Make sure to review all problems in the book!
Prof. is crim law teacher as well
*Yellow highlight = question
* Slides, notes, rules, advisory notes
* Exam will roughly reflect the amount of time we spend on each topic
* Distinguish b/t criminal and civil cases (b/c FRE does)
* Central issue: What’s the PURPOSE for which the evid. is to be used?
	a. What makes evid. relevant is the purpose for which you use it
	b. Ask yourself: What purpose do I want this evid. to serve?
		i. Substantive (ie: direct or circumstantial evid. of some fact)
		ii. Impeachment
		iii. Non-evidentiary (ie: demonstrative, refreshing)
* Nature of the evid (ie: documentary, W testimony, etc.) also provides another helpful way to organize answer

Evidence 

I - Introduction
FRE 102: Purpose and Construction
Rules shall be construed to secure 
a. fairness in administration
b. elimination of unjustifiable expense and delay
AND
c. promotion of the growth and development of the law of evidence 
d. So the truth may be ascertained and proceedings justly determined
	* Basic policy goals of evid rules:
		a. Accuracy
		b. Efficiency
		c. Fairness

FRE 103: Rulings on Evidence
(a) Preserving a Claim of Error.  A party may claim error in a ruling to admit or exclude evid. only if 
i. the error affects a substantial right of the party 
AND
ii. if the ruling 
a. admits evid, the party, on the record:
i. timely objects or moves to strike
AND
ii. states the specific ground
a. unless it was apparent from the context 
OR
b. excludes evid
i. the party informs the court of its substance by an offer of proof
a. unless the substance was apparent from the context
1. Bandera (sexual harassment)
	a. Easy to waive objection
	b. Saying “objection” is NOT enough
		i. Must state the grounds for the objection (103a1)
		ii. Can and should state all applicable grounds
2. Must be plain error
	a. Miscarriage of justice
	b. Deprived D of fair trial

	FRE 104(a): Preliminary Questions
i. In general, court must decide any prelim Q about whether a W is qualified, a privilege exists, or evidence is admissible
ii. Court is not bound by evid rules
a. except those on privilege


II.  Relevance
A.  Relevance and Irrelevance
	1. Relevance rule is the way you’ll articulate your legal theory
	2. FRE 401: Test for Relevancy
i. Evidence is relevant if:
(a) it has any tendency to make a fact more or less probable than it would be without the evidence
AND	
(b) the fact is of consequence in determining the action.
* Std is very undemanding:
	a. “any” tendency to prove
	b. “of consequence” = not material
	c. but must be rationally probative
	3. FRE 402: General Admissibility
i. Relevant evidence is admissible unless any of the following provide otherwise:
a. the Constitution
b. federal statute
c. these rules
d. other rules prescribed by the SC
ii. Irrelevant evidence is not admissible.
4. On Exams: to show relevance, construct chain of inference 
a. evidence
b. fact it would make more or less probable
c. logical connection b/t fact & ultimate issues in action, outcome proponent is seeking 
* the longer the chain, the weaker the inference
	5. Cases:
		a. Knapp (Other V died of senility, not assault)
i. Relevance: if this other V didn’t die from prior assault by current V, then D didn’t have a reasonable fear of V to justify murdering him
		b. Dominguez (scratches on gun barrel)
i. Relevance: if D tried to replace gun barrel to conceal crime, D must have shot & killed V knowingly
		c. Larson (BAC level)
i. Relevance: if level would’ve been impaired ability to drive car, then likely impaired ability to ride horse and so negligent

B.  Probative Value and Prejudice
1. FRE 403: Probative Value Outweighed?
a. The court may exclude relevant evidence if its probative value is substantially outweighed 
		i. Probative value = how much weight to give evid
b. by a danger of one or more of the following:
i. unfair prejudice
a. harmful to one party doesn’t mean unfairly prejudicial
b. worry: improper (often emotional) basis for decision
c. McRae (position of rifle in murder scene)
					i. prejudice not undue
ii. didn’t substantially outweigh probative value of photos
ii. confusing the issues (Noriega – doing work for CIA)
iii. misleading the jury
iv. undue delay
v. wasting time (Abernathy – forklift inaudible)
vi. needlessly presenting cumulative evid (Flitcraft – state tax law)
2. FRE 105: Limiting Instruction 
a. If the court admits evidence that is admissible against a party or for a purpose
b. but not against another party or for another purpose
c. the court, on timely request
d. must restrict the evid to its proper scope and instruct the jury accordingly
* Can offer limiting instruct, instead of excluding evid
	a. asks factfinder to ignore illegitimate use, and only use for legit use
	b. Use when:
i. Evid. used for impeachment/rehabilitation (b/c often inadmissible substantively)
ii. Evid. substantively admissible for one hearsay purpose, but inadmissible for some other purpose
* In both cases, FRE 105 used to stipulate purpose and propose a limiting instruction

C.  Conditional Relevance
1. FRE 104(b): Conditional Relevance
* Sometimes a rule applies depen upon the existence of a preliminary fact
2. EX: Fact A (V had life insurance benefitting D) relevant only on condition that party can show existence of (preliminary) Fact B (D knew of life insurance)
a. Makes most sense if you think of problem in terms of two W’s, one saying V had life insurance; one saying D knew of it
b. Often, court will require proof of preliminary fact as cond for allowing proof of other fact
i. But party will have to prove both facts to jury at some point
3. Standard under FRE 104(b) is whether a reasonable jury could conclude fact is true (McNeely – W failed to ID D as person he spoke to in jail)
i. The 104(b) standard is confusing: The judge still decides
ii. However, the judge's decision is based upon what a jury could decide



III.  Hearsay
	A.  Hearsay Rule and its Rationale
		1. Introduction
1. FRE 801(a-c): Hearsay 
i. A statement that 
a.  “Statement”
						i. Oral assertion
						b. Written assertion
						OR
						c. Nonverbal conduct
i. If the person intended it as an assertion
ii. Excludes from hearsay all evid. of conduct, verbal or nonverbal, not intended as an assertion
iii. Nothing is an assertion unless intended to be one
			

ii. the declarant
b. “Declarant” = person who made the statement
iii. does not make while testifying at the current trial or hearing
AND
iv.  a party offers to prove the truth of the matter asserted
2. FRE 802: Hearsay is Not Admissible, Unless Provided By
	a.  Federal statute
	b. These rules
	OR
	c. Oher rules prescribed by SC
3. Purposes behind rule:
i. Worried about reliability/trustworthiness
				ii. 4 risks:
					a. Perception (faulty perception)
					b. Memory (erroneous memory)
					c. Narration (ambiguity)
					d. Sincerity (insincerity)
				iii. Safeguards
					a. oath
					b. personal presence/demeanor
					c. CX (most important)
iv. W/o the in-court presence of W, can’t assess risks via safeguards
			4. Cases:
				a. Sir Walter Raleigh ()
				b. Leake (red lens being out)
			5. Structure of Hearsay analysis:
				a. Who is W?
				b. Who is declarant?
				c. What is the “out of court statement” at issue?
				d. What is inadmissible hearsay use?
					i. What fact does the statement assert?
				e. What is admissible non-hearsay use?

	
2.  Nonhearsay Uses of Out-Of-Court Statements 
a. Some statements are not offered to prove “truth” of the matter but for some other purpose
		i. State of mind (ie: “Evid is easy”)
			a. Lyons (“Barney! Barney!”)
i. Not trying to prove actually Barney, but state of mind of the children (ie: that they are confused and think it’s Barney)
					b. Parry (thought guy was a narc)
i. Statement: D ID’d caller as narc he was working w/
ii. Doesn’t matter whether D was right, but that he thought it was true
					c. Johnson (Dr. prescribing meds)
i. Dr.’s statement to D to show D’s knowledge that he was prescribing med w/o legit med purpose
		ii. Effect on the listener (ie: V says “I will kill the D”)
a. Subramanian (terrorist: “We’re taking you to our leader”)
i. Issue was whether D acted under duress
ii. Offered to show why D appeared to be acting “with” the terrorists 
					b. Southerland (rumors of sexual harassment)
i. Offered to show D knew or should’ve known about prob, but still chose to not take action and fire perp
					c. Jefferson (letters about court hearing)
						i. Letters offered to show D had notice of hearing	
		iii. “Verbal acts” (ie: “I accept your offer”)
a. Mostly legally operative utterances (ie: words that change someone’s legal status)
	i. Non-owner  owner (Hanson)
	ii. Law-abider  fraudster (Saavedra)
	iii. Policy owner  policy lacking (Creaghe)
	iv. Law-abider  extortionist (Montana)
b. Hanson (corn case)
i. T said “This double crib here and this single crib here is your share for this year’s corn”
				ii. Ownership estab. by act of marking off corn
a. Here, act is accomplished by words (ie: verbal act), rather than physical act of moving corn from one place to another
					c. Saavedra (“I’m a law enforcement officer”)
i. Offered to show that the purpose of the statement was to engage in an illegal act (ie: fraud)
					d. Creaghe (“This policy is hereby cancelled”)
i. Used to show verbal act that served to cancel policy
ii. Act is either successful or unsuccessful, not true/false
					e. Montana (“It’s going to be $10K”)
i. Offered to show verbal act of setting price for testimony
						ii. Diff b/t 
a. “Your father promised me $10K” (descrip of past event that’s either true or false)
b. “Give me $10K” (demand that is either successful or not)

3.   Implied Assertions
a. “Statement” also includes “assertive conduct” (ie: s/t that’s intentionally communicative)
b. 3 ways in which conduct “tells” us something:
i. Nonverbal conduct intended to signal w/o words 
a. EX: waving, doffing cap
ii. Nonverbal conduct not intended to imply anthing, but which circumstantially reveals s/t about what the actor believes
a. EX: squeezing tomato and then replacing it at supermarket
iii. Verbal assertion intended to imply some other assertion 
a. EX:  Q – “Can you recommend this candidate for the fireman’s position?”; A – “He has very good handwriting.”) 
c. Common Law approach:
i. Out-dated approach (ie: that this sort of conduct communicates s/t whether actor intends to or not – actor may be aware ppl are looking)
i. 4 evidentiary risks are present even w/ unintentional communicative conduct
ii. Counts as assertive conduct under common law
ii. Wright (sea captain)
a. Sea captain inspects vessel, then takes voyage w/ family
b. Offered to show captain believed vessel seaworthy, thus more likely that it was sea worthy, than not
c. Captain didn’t intend to make assertion, but he acted in a way indicating he had belief that would support assertion
				iii. Wright (letters sent to testator)
a. Letters offered to show senders assumed recipient was rational, even if senders didn’t intend to make a statement about rationality
b. Content of letters wasn’t specifically connected to what proponent was trying to show, but still counted as an “assertion,” and t/f was hearsay
d. FRE: 
	a. 801(a)(1) rejects common law rule of Wright
i. “statement” = nonverbal conduct if it is intended as an assertion
ii. ACN: excludes all conduct not intended as an assertion (ie: actor only makes a statement if he intends to communicate s/t)
				b. Zenni (FRE case: bookkeeper)
i. R: verbal utterance not intended to assert belief in some further fact not contained in the statement  not an assertion (ie: not hearsay)
ii. Case:
a. ppl called D’s house trying to make bets
						b. Not hearsay b/c not an assertion
i. Callers didn’t intend to make statement about bookmakers
ii. This is merely implied statement from fact of placing bets
	c. Dullard (IA case)
i. R: verbal utterance not intended to assert belief in some further fact no contained in statement  assertion (ie: hearsay)
ii. Differs from Zenni 
	a. States may modify operation of FRE

B.  Hearsay and Confrontation
1. US Constitution Am. VI: In all crim prosecutions, D shall enjoy the right to be confronted with the W’s against him
a. Sometimes works to modify the operation of the hearsay rule 
i. They can conflict (ie: 6th Amend precludes the intro of testimonial evid via hearsay exceptions)	
ii. When they conflict, Constitution wins over FRE
			b. Limited application:
				a. only crim prosecutions
				b. right only to the accused (not prosecution)
				c. satisfied if D is “confronted”
					i. in-court test
					ii. in the presence of D
					AND
iii. subj. to CX
		2. Big Q: What makes hearsay “testimonial”
			a. b/c W = someone who gives testimonial
			b. Roberts ()
				i. Hearsay from non-testifying declarant violates CC unless:
					a. Falls w/i “firmly rooted hearsay exception”
					OR
b. bears “particularized guarantees of trustworthiness”
				ii. Here, CC tracks hearsay rule
a. Crawford’s wife’s statement would fall w/i firmly rooted hearsay exception, t/f CC wouldn’t be violated
c. Crawford (contemp CC doctrine)
	i. Overturns Roberts
		a. Rejects reliability as the value underlying the CC
	ii. “Testimonial” statements:
		a. Affidavits
		b. Custodial examinations
		c. Depos
		d. Confessions
e. Prior test at prelim hearing, before grand jury, at former trial
	i. Leaves open room for other examples
	ii. That’s what subsequent cases fight over
iii. Testimonial evid is inadmissible unless W is unavailable and D had prior opportunity to CX (overrules FRE)
				iv. This is a limited protection
a. protects against hearsay only if hearsay is in some sense a sub for test
b. Statements taken by examining officials in an inquisitorial system
			d. Davis and Hammon (911 calls)
i. Test: Do circumstances objectively indicate that the primary purpose of the conversation was to investigate
a. past crim conduct ( testimonial)
i. Hammon: V’s statements to police responding to 911 call
OR
b. ongoing emergency ( nontestimonial)
i. Davis: V’s statements to 911 operator 
a. Emergency: Q’d W about location, weapons, what D currently doing
b. Investigation: Asked about D’s bday and purpose of visit
			e. Bryant ()
				i. Reintroduces reliability as guarantee that crim trial is fair
					a. Looks very much like Roberts std.
				ii. Obj. factors used to estab. emergency as primary purpose:
					a. Existence of emergency
					b. Medical condition of V
					c. Interrogator’s purpose in asking q’s
					d. V’s purpose in answering

	C.  Exceptions to the Hearsay Rule
a. Tend to be grouped in terms of declarant’s availability to testify at trial
	i. W-declarant “not hearsay” (801d)
	ii. Declarant unavailable (804)
	iii. Immaterial whether declarant available (803)
b. Bright line rules 
i. a matter of placing each exception in some predetermined “box”
ii. not about case-specific balancing like 403
1.  Prior Statements by W
			a. FRE 801(d):  [Definitional] Exceptions to Hearsay Rule
(1) Declarant-Witness’ prior statement 
			i. Declarant-W is subj. to cross-examination
			ii. about a prior statement
			AND
			iii. the prior statement is	
(a) Inconsistent w/ declarant’s testimony 
i. Requirements:
i. Oath
ii. Given under penalty of perjury
iii. Legal proceeding (ie: trial, hearing, depo, etc.)
ii. Uses:
i. may be used to impeach (ie: put seeds of doubt in juror’s mind b/c W is lying)
ii. may also be used as substantive evid. (ie: as evid. the fact exists)
(b) Consistent w/ the declarant’s testimony 
		AND
i. is offered to rebut 
ii. an express or implied charge
iii. that the declarant recently fabricated it 
OR
iv. acted from improper influence or motive
OR
(c) Identifies a person as someone the declarant perceived earlier (ie: “That’s the man”; line-ups)
	i. W must be subj. to cross-exam
		AND
		ii. Cross-exam is about the statement
b. In the above 3 situations the statement may be used as substantive evidence
c. Prior statement more likely to be true b/c
i. Made closer in time to actual events
ii. Before litigation so W less likely to be influenced 
* only for statements of ID or all 801?
			d. Albert ()
				i. Inadmissible under then-applicable CA law
					a. Currently admissible under CEC 1235
				ii. Inadmissible under FRE 801(d)(1)(a)  b/c
a. not under oath, not subj. to penalty of perjury, and statement not made at a legal proceeding
			e. Owens (prison guard beat up and lost memory of incident)
				i. For 801(d)(1)(c) exception to apply:
					a. W must be subj. to CX
i. memory loss doesn’t necessarily render W unavailable for CX
ii. Whole point is that earlier statement is more reliable
					b. CX is about the statement
i. at some point memory loss could be so extreme that CX is impossible

		2.  Admissions by Party-Opponents
(2) Opposing party’s statement (ie:  D or P/Gov.) 
a. Offered against an opposing party
AND
b. Statement was one
		i. Made by the party as individ. or rep.
a. If rep.:
i. not required that rep. was acting in the rep. capacity while making the statement
ii. only required that the statement be relevant to represent affairs
ii. Party manifested that it adopted or believed it to be true
a. IE: adopted or acquiesced in the statement of another
	b. May be manifested in any appropriate manner
		i. Even silence
a. Rationale = person would’ve spoken up and denied it
b. Custodial interrogation and Right to counsel deal w/ 5th Amend.
		iii. By someone authorized to make statement by party
			a. Rule is broad
			b. Includes:
				i. Statements to 3rd persons
				ii. Statements by agent to principal
c. Communication to an outsider is not essential (ie: party’s books and records are usable against him w/o regard to any intent to disclose to 3rd persons)
i. But CA limits to statements authorized by the party to be made “for” him
iv.  By party’s agent or employee 
a. on a matter w/i the scope of the relationship while it existed 
OR
v. By party’s coconspirator 
a. during 
AND
b. in furtherance of conspiracy	
* SC: no admissibility to statements made after the objectives of the conspiracy have either failed or been achieved
		OVERVIEW: 
FRE 803: Hearsay Exceptions (Regardless if Declarant is Available as W)
			(1) Present sense Impression
				a. Statement describing or explaining an event
				b. Made while or immediately after declarant perceived it
			(2) Excited Utterance
				a. Statement relating to a startling event or cond.
				b. made while declarant was under the stress of excitement
			(3) Then-Existing Mental, Emotional, or Physical Condition
a. Statement of declarant’s then-existing state of mind (ie: motive, intent, plan)
OR
b. Emotional, sensory, or physical cond. (ie: mental feeling, pain, or bodily health)
BUT NOT
c. memory or belief to prove the fact remembered or believed 
UNLESS
d. it relates to the validity or terms of declarant’s will
(4) Statement Made for Medical Diagnosis or Treatment
	a. Made for and reasonably pertinent to med. diag. or treatment
	b. Describes 
i. med. history
ii. past or present symptoms or sensations
iii. their inception
OR
iv. their gen. cause
(5) Recorded Recollection 
a. Record on a matter W once knew about but now cannot recall well enough to testify fully and accurately
b. Was made or adopted by W when the matter was fresh in W’s memory
AND
c. Accurately reflects W’s knowledge
(6) Records of a Regularly Conducted Activity
	a. A record of an act, event, cond., opinion, or diag.
	b. IF
		i. made at or near the time by someone w/ knowledge
a. or from info transmitted by someone w/ knowledge
ii. was kept in the course of a regularly conducted activity of a business, org., occupation, or calling 
iii. making the record was a reg. practice of that activity
iv. all these cond. are shown by testimony or be a cert. 
v. Source nor method of prep, indicated lack of trustworthiness
			(7) Absence of a Record of a Regularly Conducted Activity
(8) Public Records
(9) Public Records of Vital Statistics
(10) Absence of a Public Record
(11) Records of Religious Orgs. Concerning Personal or Family History 
(12) Certificates of Marriage, Baptism, and Similar Ceremonies
(13) Family Records
(14) Records of Docs that Affect an Interest in Prop.
(15) Statements in Docs that Affect an Interest in Prop.
(16) Statements in Ancient Docs
(17) Market Reports and Similar Commercial Publications
(18) Statements in Learned Treatises, Periodicals, or Pamphlets
(19) Rep Concerning Personal or Family History
(20) Rep concerning Boundaries or Gen. History 
(21) Rep Concerning Character
	a. Among associates or community
(22) Judgment of a Previous Conviction
(23) Judgments Involving Personal, Family, or Gen. History, or a Boundary
(24) Other (see FRE 807)
		
OVERVIEW:
		FRE 804: Hearsay Exceptions (When Declarant is Unavailable as W)
			a. “Unavailable”
				i. Exempted b/c of privilege
				a. If proponent (ie: the one who wants the statement in) 					makes the declarant unavailable, the proponent cannot 					invoke the exception 
i. EX: D invokes 5th Amend. privilege, t/f making himself “unavailable,” but then tries to introduce some of his prior testimony from a diff. trial under former testimony exception (Bollin – fraud scheme)
				ii. Refuses 
				iii. Testifies to not remembering
				iv. Death or then-existing infirmity, physical or mental illness
v. Cannot procure attendance or testimony under exceptions (1-4, 6)
a. Must take all reasonable steps to procure declarant, including informal steps if legal steps aren’t available 
b. Kirk v. Raymark Industries (asbestos): 
i. mere absence of declarant is not enough to estab. “unavailability”
ii. Proponent of statement has the burden of proving the unavailability of the declarant
			b. Exceptions	
				1. Former testimony
a. Offered against a party 
b. who had an opportunity and motive to develop by direct, cross, or redirect
	i. Criminal case: must be same party
ii. Civil case: doesn’t have to be same party, just “predecessor in interest” 
iii. Salerno – mob case 
a. Similar motive inquiry is fact/circumstance based
b. Prosecutor’s motive in investigatory stage (ie: grand jury) v. trial stage are likely diff.
2. Statement under the belief of imminent death
a. In a prosecution for homicide or in a civil case
	i. FRE: matters whether civil or criminal case
b. Statement made while declarant under imminent death
i. Declarant must 
a. Expect to die soon (Shepard v. US – husband poisoning V)
i. Dying declaration must be made in imminence of death and abandonment of all hope
a. Very strict and narrow construal 
ii. Fear or even belief that illness will end in death isn’t enough for a dying declaration
b. Speak from personal knowledge (not enough to suspect V is dying)
ii. FRE: declarant doesn’t have to actually die, just be “unavailable” (ie: ongoing coma)
	a.  CA: declarant does have to actually die  
c. About death’s cause or circumstances
				3. Statement against interest
				4. Statement of personal or family history
				5. Other (R807)
				6. Statement offered against a party that wrongfully caused 					declarant’s unavailability
					a. Must have intended the result of unavailability

	D.  Direct and Adoptive Admissions
		1.  FRE 801(d)(2)(a-b)
		FRE 801(d):  [Definitional] Exceptions to Hearsay Rule
(2) Opposing party’s statement (ie:  D or P/Gov.) 
a. Offered against an opposing party
AND
b. Statement was one
		i. Made by the party as individ. or rep.
a. If rep.:
i. not required that rep. was acting in the rep. capacity while making the statement
ii. only required that the statement be relevant to represent affairs
ii. Party manifested that it adopted or believed it to be true
a. IE: adopted or acquiesced in the statement of another
	b. May be manifested in any appropriate manner
		i. Even silence
a. Rationale = person would’ve spoken up and denied it
b. Custodial interrogation and Right to counsel deal w/ 5th Amend.
E.  Multiple Hearsay
		FRE 805: Multiple Hearsay
			i. Hearsay w/i hearsay is NOT excluded by the rule against hearsay
			ii. if each part of the combined statements conforms w/ an exception 				to the rule
		
	F.  Rule of Completeness
		FRE 106: Remainder of or Related Writings or Recorded Statements
			a. If a party introduces all or part of a writing or recorded statement
			b. an adverse party may require the introduction, at that time
			c. of any other part – or any other writing or recorded statement
			d. that in fairness ought to be considered at the same time
		1. Advisory Committee Notes:
			a. Expression of the Rule of Completeness
			b. Based on 2 considerations:
				i. Misleading impression created by taking matters out of 					context
				ii. Inadequacy of repair work when delayed to a later point in 					the trial
c. Does NOT give the right of the adversary to 
i. develop the matter on cross-exam 
OR
ii. as part of his own case
			d. Does NOT apply to conversations (only writings/recorded state.)
2. Timing:
			a. If oral testimony, you must WAIT to introduce the other portions
			b. If written, or recorded, may be done AT THAT TIME

	G.  Authorized, Employee, and Co-Conspirator Admissions
		1.  FRE 801(d)(2)(c-e)
FRE 801(d)(2):  [Definitional] Exceptions to Hearsay Rule
(2) Opposing party’s statement (ie:  D or P/Gov.) 
i. Offered against an opposing party
AND
ii. Statement was one	
(c) By someone authorized to make statement by party
			a. Rule is broad
			b. Includes:
				i. Statements to 3rd persons
				ii. Statements by agent to principal
c. Communication to an outsider is not essential (ie: party’s books and records are usable against him w/o regard to any intent to disclose to 3rd persons)
i. But CA limits to statements authorized by the party to be made “for” him
(d) By party’s agent or employee 
a. on a matter w/i the scope of the relationship while it existed 
OR
(e)  By party’s coconspirator 
a. during 
AND
b. in furtherance of conspiracy	
* SC: no admissibility to statements made after the objectives of the conspiracy have either failed or been achieved

	H.  Spontaneous Statements
		1.  FRE 803(1-3)
FRE 803: Hearsay Exceptions (Regardless if Declarant is Available as W)
			(1) Present sense Impression
				a. Statement describing or explaining an event
				b. Made while or immediately after declarant perceived it
			(2) Excited Utterance
				a. Statement relating to a startling event or cond.
				b. made while declarant was under the stress of excitement
			(3) Then-Existing Mental, Emotional, or Physical Condition
a. Statement of declarant’s then-existing state of mind (ie: motive, intent, plan)
	i. NOT a memory
OR
b. Emotional, sensory, or physical cond. (ie: mental feeling, pain, or bodily health)
BUT NOT
c. memory or belief to prove the fact remembered or believed 
UNLESS
d. it relates to the validity or terms of declarant’s will
	
I.  State of Mind
	
J.  Records
1.  Injury Reports
	a.  FRE 803(4-5)
FRE 803: Hearsay Exceptions (Regardless if Declarant is Available as W)
(4) Statement Made for Medical Diagnosis or Treatment
	a. Made for and reasonably pertinent to med. diag. or treatment
	b. Describes 
i. med. history
ii. past or present symptoms or sensations
iii. their inception
OR
iv. their gen. cause
(5) Recorded Recollection 
a. Record on a matter W once knew about but now cannot recall well enough to testify fully and accurately
b. Was made or adopted by W when the matter was fresh in W’s memory
AND
c. Accurately reflects W’s knowledge
		2.  Recorded Recollection
		3.  Business Records 
			a.  FRE 803(6-7)
FRE 803: Hearsay Exceptions (Regardless if Declarant is Available as W)
(6) Records of a Regularly Conducted Activity
	a. A record of an act, event, cond., opinion, or diag.
	b. IF
		i. made at or near the time by someone w/ knowledge
a. or from info transmitted by someone w/ knowledge
ii. was kept in the course of a regularly conducted activity of a business, org., occupation, or calling 
iii. making the record was a reg. practice of that activity
iv. all these cond. are shown by testimony or be a cert. 
v. Source nor method of prep, indicated lack of trustworthiness
			(7) Absence of a Record of a Regularly Conducted Activity
		4.  Public Records
			a.  FRE 803(8-17, 22-23)
FRE 803: Hearsay Exceptions (Regardless if Declarant is Available as W)
(8) Public Records
(9) Public Records of Vital Statistics
(10) Absence of a Public Record
(11) Records of Religious Orgs. Concerning Personal or Family History 
(12) Certificates of Marriage, Baptism, and Similar Ceremonies
(13) Family Records
(14) Records of Docs that Affect an Interest in Prop.
(15) Statements in Docs that Affect an Interest in Prop.
(16) Statements in Ancient Docs
(17) Market Reports and Similar Commercial Publications
(22) Judgment of a Previous Conviction
(23) Judgments Involving Personal, Family, or Gen. History, or a Boundary
			b. Public Records and Confrontation  
				i.  US Const. Am. VI
				ii.  FRE 803(8)
FRE 803: Hearsay Exceptions (Regardless if Declarant is Available as W)
(8) Public Records

	K.  Former Testimony
		1.  FRE 804(a)
FRE 804: Hearsay Exceptions (When Declarant is Unavailable as W)
			a. “Unavailable”
				i. Exempted b/c of privilege
				ii. Refuses 
				iii. Testifies to not remembering
				iv. Death or then-existing infirmity, physical or mental illness
v. Cannot procure attendance or testimony under exceptions (1-4, 6)
		2.  FRE 804(b)(1)
FRE 804: Hearsay Exceptions (When Declarant is Unavailable as W)
			(b) Exceptions	
				(1) Former testimony
(a) Offered against a party who had an opportunity and motive to develop by direct, cross, or redirect
				
	L.  Dying Declarations
		1.  FRE 804(b)(2)
FRE 804: Hearsay Exceptions (When Declarant is Unavailable as W)
			(b) Exceptions	
				(2) Statement under the belief of imminent death
(a) Made about the imminent death’s cause or circumstances
				
		2.  FRE 804(b)(3)
FRE 804: Hearsay Exceptions (When Declarant is Unavailable as W)
			(b) Exceptions	
				(3) Statement against interest
				
M.  Declarations Against Interest

	N.  Forfeiture
		1.  FRE 804(b)(6)
FRE 804: Hearsay Exceptions (When Declarant is Unavailable as W)
			(b) Exceptions	
				(6) Statement offered against a party that wrongfully caused 					declarant’s unavailability
					(a) Must have intended the result of unavailability

	O:  Residual Exception
1. FRE 807

	P.  Hearsay and Due Process
		1.  US Const. Am. V
		2.  US Const. Am. VI
		3.  US Const. Am. XIV


III.   Character Evidence
1. Distinguishing b/t permitted and prohibited purposes is vital
	A.  Basic Rule
		1. FRE 404(a): Character Evidence
(1) Prohibited Uses: Evid. of a person’s character or trait isn’t admissible to prove that on a particular occasion the person acted in accordance w/ the character or trait (ie: acted in conformity)
	
B.  Exceptions
(2) Exceptions (criminal cases):
	a. D trait
i. D may offer evid. of D’s pertinent trait
ii. If admitted, P may offer evid to rebut (ie: D “opened the door”)
	b. Victim trait
		i. Subj. to R 412 limits
		ii. D may offer evid of V’s pertinent trait
		iii. If admitted, P may:
			a. Rebut
			b. Offer evid. of D’s same trait
iv. In homicide case, may offer evid. of V’s trait of peacefulness to rebut evid that V was first aggressor
c. Witness character
	i. Evid. of W’s character may be admitted under R 607, 608, 609.

	C.  Other Wrongs
1. FRE 404(b): Other Crimes, Wrongs, or Acts
	(1) (Prohibited Use) Not admissible to show action in conformity
	(2) (Permitted Uses) May be admissible for other purposes:
		i. Motive 
		ii. Opportunity
		iii. Intent
		iv. Preparation
		v. Plan
		vi. Knowledge 
		vii. Identity
		viii. Absence of mistake
		ix. Lack of accident
*In crim case, Prosecutor must provide reasonable notice 
a. before trial
OR
b. during trial if excused for good cause
2. Huddleston (selling stolen Memorex tapes): When presenting evid of “other act” prosecution doesn’t have to prove that the other act actually occurred by a preponderance of the evid. (ie: whether convicted, whether committed crime at all)

D.  Methods of Proving Character
		1. FRE 405: Mechanism of Proof
			(a) Rep or Opinion
i. When evid of a person’s character or trait is admissible, it may be proved by 
a. testimony about person’s reputation 
OR
b. opinion testimony
ii. On CX, court may allow an inquiry into relevant specific instances of the person’s conduct
			(b) By Specific Instances of Conduct (ie: Character is at Issue)
i. When a person’s character or trait is an essential element of a charge, claim, or defense
ii. the character or trait may also be proved by relevant specific instances of the person’s conduct
		2. FRE 803(19-21)
		3. FRE 803(23)

	E.  Character and Habit
	1. FRE 406: Habit

F.  Sexual Assault & Molestation
		1. Character of V
			a. FRE 412: 
		2. Character of D
			a. FRE 413
			b. FRE 414
			c. FRE 415

	
IV - Other Forbidden Inferences 
1. adopted to for social policy reasons (ie: to prevent misuse and promote socially valuable action)
2. Distinguishing b/t permitted and prohibited purposes is vital
	FRE
	Social Policy
	Inadmissible to prove:
	Exceptions:  May be admissible for other purpose “such as”

	407
	Subsequent Remedial Measures 
Defendant’s changes after event
	Liability
	Ownership
Feasibility, if controverted 
Impeachment 

	408
	Civil Offers to Compromise 
including related “conduct or statements”
	1. Liability of disputed claim
2. Impeach by prior inconsistent statement
	Other reasons (“such as” bias, undue delay, obstruction)

	410
	Criminal Plea Bargain Discussions
(1) withdrawn plea (2) nolo contendere (3) courtroom plea discussion (4) discussions w/ prosecutor
	Anything  against civil or criminal defendant
	Two exceptions
1. fairness requires entire discussion
2. basis of perjury charge
But: defendant can waive inadmissibility

	409
	Offers to Pay or Payment of Med Expenses
	Liability for injury
	Related “conduct or statements” accompanying offer admissible (narrower than 408)

	411
	Liability Insurance
	Liability
	1. Ownership/control
2.   Bias



	A. Subsequent Remedial Measures	
1. FRE 407: Subsequent Remedial Measures
a. When measures are taken that would’ve made an earlier injury or harm less likely to occur
b.  Prohibited: Not admissible to prove:
	i. negligence
	ii. culpable conduct
	iii. a defect in a product or its design
	iv. a need for a warning or instruction
	c. Permissible: may be admissible for another purpose
		i. Impeachment
		ii. If disputed:
			a. proving ownership 
			b. control  (Clausen – slipped on ramp)
			c. feasibility of precautionary measures
* Follow up with 403 balancing test
2. Subsequent Remedial Measures
	a. Does not exclude evidence of past acts preceding event
b. Does apply to evidence of post-event:
i. Changes in design
ii. Installation of protective devices
iii. New warnings
iv. Removal of dangerous conditions
v. Revision of contracts
vi. Changes in policies
vii. Discipline
3. Cases:
	a. Clausen (slipped on ramp)
i. Evid of remedial measures isn’t very probative to conditions existing at the time of the injury
	b. In re Asbestos 
i. Merely saying “feasibility” isn’t an open sesame to usher in evid of sub repairs and remedies
		ii. Must actually be a contested issue
	c. Blaw-Knox (P didn’t know truck was backing up)
i. R407 doesn’t apply to subsequent remedial measures taken by a non-party
ii. Social policy of encouraging ppl to take remedial measures w/o fear of litigation
a. Policy not implicated where measures are taken by a non-party (b/c not exposed to threat of  litigation)

	B. Settlement Efforts
			a. Goal is to minimize litigation
			b. Evidence tends to not be very probative
1. FRE 408: Civil Cases	
a. Prohibited: 
i. Evid of 
a. furnishing, promising, or offering 
OR
b. accepting, promising to accept, or offering to accept 
c. valuable consideration 
WHILE
d. compromising or attempting to compromise a claim
* Excludes:
i. Offers to compromise disputes
ii. Completed compromises
iii. Conduct occurring & statements made during settlement negotiations
ii. Used to prove:
i. liability
ii. invalidity of claim
iii. impeachment (via prior inconsis state.) 
iii. Scope: covers all discussion and conduct made during negotiations about the claim
a. except in criminal case when relating to claim by a public office...
	b. Permissible: may admit for another purpose 
i. W bias or prejudice
	a. impeachment use
ii. negating contention of undue delay
OR
iii. proving an effort to obstruct crim investigation or prosecution
c. Cases:
	i. Davis (fraternity stealing)
a. Broad interp of what constitutes settlement negotiations
i. Both parties understood discussion to pertain to settlement
			ii. Upheld even though informal setting
	ii. Ramada (hotel renovations)
a. report prepared by architect to study defects alleged by D (as affirm defense) = settlement negotiations
	i. very broad rule of exclusion
iii. Carney (American U)
a. Illustrates that settlements and settlement offers are admissible for “other purposes” other than those specifically mentioned in FRE
b. Here, letter used to establish an indep. violation (ie: retaliation) unrelated to underlying clam that was the subj. of the settlement offer (ie: racial discrim)
c. R408 inapplicable when claim is based upon some wrong that was committed in the course of the settlement (ie: libel, assault, breach of K, unfair labor practice, etc.)
				iv. PRL (Ralph Lauren trademark case)
a. evid of settlement issues can be used to show P consented to D’s use of logo (b/c required to prove affirm def of estoppel by acquiescence)
b. otherwise, exceptions would be obliterated (b/c ALL evid presented in case is used to invalidate opponent’s claim)
c. Arg you have to make: this is a separate claim or defense
	2. FRE 410: Criminal Cases
a. Prohibited: 
i. in a civil or crim case
ii. evidence of a
	a. guilty plea later withdrawn
	b. nolo contendere plea
i. allows D to accept conviction w/o admission of guilt
c. statement made during a proceeding on either of those pleas
d. statement made during plea discussion w/ an atty for the prosecuting authority
i. IF the discussions didn’t result in a guilty plea or they resulted in a later-withdrawn guilty plea
iii. isn’t admissible against D who made the plea or participated in the plea discussions 
	a. EX: plea can’t be used to prove D’s guilt
	b. Applies to negotiations, NOT
		i. plea agreements
		ii. confessions 
c. Can be used to impeach ONLY IF D waives rights (Mezzanatto)
	i. Presumption of FRE waivability
ii. Souter dissent: 
a. Unfair bargaining power (D’s not in position to challenge P’s demands for the waiver)
b. Majority ruling allows exception to swallow the rules
iii. Slobogin Excerpt: generally 410 limitation has little bite in practice b/c courts allow waiver
			b. Exceptions: may admit under 410(a)(3) or (4)
i. In any proceeding where another statement made during the same plea or plea discussions has been introduced
a. IF in fairness the statements ought to be considered together
			ii. in a crim proceeding for perjury or false statement
a. IF D made the statement under oath, on the record, and w counsel present

C. Medical Payments
		a. R409-411: evid only inadmissible for relatively narrow purposes
1. FRE 409: Payment of Med and Similar Expenses
a. Evid of 
i. furnishing
ii. promising to pay
OR
iii. offering to pay 
iv. med, hospital, or similar expenses 
a. doesn’t apply to humanitarian offers or to pay for property damage
b. for injury
c. isn’t admissible to prove liability
* narrow scope: only promise to PAY excluded
D.  Liability Insurance	
1. FRE 411: Liability Insurance
		a. Evid that a person was or wasn’t insured against liability
		b. isn’t admissible to prove person acted
			i. negligently
			OR
			ii. Otherwise wrongfully
		BUT
c. court may admit for another purpose
			i. W bias or prejudice (Charter – med malprac – legs amputated)
			ii. proving agency
			iii. ownership
			iv. control
2. Rationale:
				a. Low probative value
	b. risk that juries will use info to decide case on improper basis (ie: zero in on deep pockets)
3. Cases:
		a. Higgins (motorcycle accidents)
			i. Theory: insur evid would elim any bias of jurors as taxpayers
ii. May be admissible to show bias of W, but NOT bias of jurors

V - Trial Mechanics
	A.  Order of Proof
		1. FRE 611: Questioning W’s and Presenting Evid
(a) Control by Court: Court should exercise reasonable control over mode and order of q’s W’s and presenting evid so as to:
	i. Make those proced effective for determining the truth
	ii. avoiding wasting time
	AND
	iii. protecting W’s from 
a. harassment 
OR
b. undue embarrassment
		2. Cases: 
			a. Stone (retaliation)
				i. Traditionally
a. parties can call W’s in any order they choose
					b. W’s can be CX while on the stand about their test
ii. Here
a. TJ reordered W’s and required P to testify first and lay out chronology of case,
b. Then as quid pro quo, didn’t allow CX on initial test
				iii. This is w/i TJ’s discretion
			b. Lekas (“unfettered right” to call adverse parties)
i. Traditionally, parties have control over which W’s they call
ii. Here
a. P wanted to call D and treat as hostile W
b. TJ limited P’s examination of D in P’s case-in-chief to subj. matter that couldn’t be obtained in any other fashion
iii. R: 611(c) doesn’t require court to allow party to call adverse W’s
			c. Wilford (surrebuttal case)
i. Traditionally, a party can present surrebuttal evid to counter test of rebuttal W	
ii. Here, court precluded surrebuttal test
	a. Not key W
	b. Evid cumulative
iii. R: Decision whether to allow a party to present evid in surrebuttal is under TJ’s discretion 
a. Curbs the natural tendency of vigorous counsel to get in the final word
		3. FRE 611(cont’d): Questioning W’s and Presenting Evid
(b) Scope of CX
				i. Shouldn’t go beyond 
a. subj matter of DX	
b. matters affecting W’s cred
				ii. Court may allow inquiry into add’l matters as if on DX 
a. Carter (robbery): Permissible where test is “highly probative”
			(c) Leading Q’s
* Leading = suggesting desired answer	
				i. Shouldn’t be used on DX 
					a. Except as necessary to develop W’s test
				ii. Ordinarily court should allow only 
					a. On CX
b. When party calls hostile W, adverse party, or W ID’d w/ adverse party (Ellis – police officer W)
	i. Gets rid of “voucher” rule in Chambers
ii. Rule designed to enlarge categories of W’s automatically regarded as adverse (ie: presumptively hostile)
a. and t/f allow leading q’s w/o further showing of actual hostility
iii. W working closely w/ D = ID’d w/ adverse party
iv. Reversing TJ discretion requires clear showing of prejudice
* Notes:	
i. “ordinarily” = poss of exceptions
	a. W w/ poor recollection
	b. Very young W (Nabors – “oh shit, Trey’s here”)
i. in Nabors, understandable W would be hesitant to provide clear test b/c contained “bad” word
	c. Adult w/ communication prob (?)
d. Laying foundation
ii. When CX really amounts to DX (ie: friendly W called by co-D) traditional rule is that CX must proceed w/o leading q’s
			
B.		
		1. FRE 612
	
C.  Sequestering W’s
	FRE 615
Machor (aiding and abetting)
a. when a party isn’t a natural person, its designated rep is also exempted
	i. case agent representing gov is w/i the exception

VI – Impeachment and Rehabilitation
	A. Character for Untruthfulness
		1.  In General
a. Worried about W dishonesty
i. R607 & 608 work in parallel w/ 404(a) and 405	
ii. 5 main modes of attack upon W’s cred:
a. Inconsistency (ie: self-contradiction; W changed his story)
b. Bias (ie: W is partial on account of emotional influences) 
i. EX:
a. kinship to one party 
b. hostility to another party
			c. motive of pecuniary interest
	c. Untruthfulness (ie: attack on W’s character)
		i. EX: W has lied b/c it’s his nature to lie
d. Incapacity (ie: defect of W’s capacity to observe, remember, or recount the matters testified about) 
e. specific contradiction (ie: part of what W said is demonstrably untrue)
b. FRE 607: Who May Impeach a W: Any party, including the party that called W may attack W’s cred
i. overrides Chambers’ voucher rule which prohibited parties from impeaching their own Ws
ii. 2 types of impeachment:
	a. intrinsic: via W’s own test
	b. extrinsic: via another W’s test 
i. unavailable declarants may only be impeached this way
			c. FRE 608: W’s Character for Truthfulness or Untruthfulness
i. Preference for opinion and rep test over specific conduct evid
a. if crim case and D is W, then P can attack character using opinion and rep evid
(a) Opinion or Reputation Evidence. 
i. W’s cred may be attacked or supported by test about 
a. W’s rep for having a character for truthfulness or untruthfulness 
OR
b. by test in the form of an opinion about that character
BUT
ii. evid of truthful character is admissible only after the witness’s character for truthfulness has been attacked
* proved by extrinsic means (ie: W’s test)
	i. on CX opponent Q’s another W about rep or opinion
 (b) Specific Instances of Conduct.  
i. Except for a criminal conviction
ii. extrinsic evid isn’t admissible to prove specific instances of a W’s conduct
a. in order to attack or support the witness’s character for truthfulness
iii. But the court may, on CX, allow them to be inquired into if they are probative of the character for truthfulness or untruthfulness of: 
(1) W
OR
(2) another W whose character the W being CX’d has testified about
* proved by intrinsic means
i. on CX opponent asks W q’s about specific acts of untruthfulness
ii. must take W’s answer
d. FRE 610: Religious Beliefs or Opinions: Evid of W’s religious beliefs or opinions aren’t admissible to attack or support W’s cerd
			e. FRE 803 (19-21), (23)
			f. FRE 806: Impeaching Hearsay Declarants
i. When a hearsay statement—or a statement [defined as not hearsay]—has been admitted 
ii. the declarant’s credibility may be attacked and then supported
iii. by any evid. that would be admissible for those purposes if the declarant had testified as a W  
* Hearsay declarant’s character may also be impeached as if declarant were testifying W
			g. Cases:
				i. Lollar (“D is liar”)
					a. Can’t impeach W’s character until he testifies
b. Once W testifies, can introduce opinion or rep evid as to truthfulness
	i. Even crim D’s
c. D need not “open the door” to put his character for truthfulness in issue
	i. Taking stand as W is enough

2.  Prior Criminal Convictions
	1. FRE 609
a. ban on impeachment w/ extrinsic evid of specific acts of deception is waived for certain crim convictions
b. Felony determined by amount of imprisonment 
i. probation isn’t sufficient
	2. FRE 803(22)
	3. Admissible and Inadmissible Convictions:
		a. Wong (mail fraud)
			i. for crimen falsi no 403 balancing is used
		b. Amaechi (shoplifting)
			i. 609(a)(2) requires conviction
ii. petty shoplifting does not meet std as a crime of dishonesty
a. would swallow the rule and allow any past crime to be admitted for impeachment purposes
		c. Sanders (stabbing inmate in London)
i. admission of evid of a similar offense often does little to impeach while undoubtedly prejudicing 
a. Jury can hardly avoid drawing inference that past conviction suggests some prob that D committed the similar offense for which he’s currently charged
					ii. should be admitted under 609 sparingly, if at all
		d. Oxaca (armed bank robbery)
			i. Similar crimes:
a. convictions were for crimes which reflected adversely on D’s honesty and integrity (ie: theft)
b. relevant to Q of D’s credibility
		e. Hernandez (conspiracy to kidnap)
i. even though prior convictions were similar, importance of credibility issue allowed its admissibility
			4. Preserving Claims of Error
a. Luce (D lost motion in limine to exclude prior convic and then decided not to testify)
i. To raise and preserve for review the claim of improper impeachment w/ a prior conviction D must testify
				b. Ohler (D lost motion in limine to exclude prior convic. evid)
i. Generally, a party introducing evid can’t complain on appeal that the evid was erroneously admitted
ii. Specifically, a D who preemptively introduces evid of a prior convic on DX can’t claim on appeal that the admission of the evid was error
	a. would allow D is have his cake and eat it too
	
B.  Prior Inconsistent Statements
		1. FRE 613
			a. Easy to confuse relationship b/t this and hearsay rule
		2. FRE 801(d)(1)
		3. Cases:
			a. Lebel (non-identification of D)
i. D arg: non-ID = conduct, t/f inadmissible under 801(d)(1)
ii. Previous ID or non-ID can be a “statement” under 801(d)(1) 
			b. Dennis (“didn’t charge me 25c on the $”)
i. TJ has considerable discretion in determining whether testimony is “inconsistent”
ii. Inconsistency isn’t limited to diametrically opposed answers
a. May be found in evasive answers, inability to recall, silence, or changes of position
			c. Ince (W couldn’t remember)
i. At first trial, W couldn’t remember, so brought cop in to give report of what W said minutes after crime
a. There, element of surprise – “turncoat W”
b. Introduced cop test to show impeachment/lack of W cred – NOT for truth of the matter (ie: that D fired gun)
ii. At second trial, Gov tried to do same thing, but this time it didn’t fly
a. This time, Gov was on NOTICE that W didn’t remember
b. T/f when they tried same thing it was a bit of trickery (ie: only to get in evid that would otherwise be inadmissible b/c of hearsay)
c. Wasn’t really to impeach, but to get truth of the matter in, and t/f hearsay and highly prejudicial
			d. Webster ()
			e. Freeman ()
i. only important for CA (to show that CA doesn’t follow fed rules)

C.  Bias and Incapacity
			

D.  Specific Contradictions

	
E.  Rehabilitation 
	FRE 608
	FRE 801(d)(1)


VII – Competence
	A.  In General
		1. FRE 601: Competency: Every person is presumed competent
a. Allen J. (Indian sexual assault)
i. Even children are presumed competent to testify as long as they have capacity to:
					a. Distinguish b/t truth and falsehood
					AND
					b. Understand oblig. to tell the truth
		2. 2 Limitations:
			a. Personal knowledge
			b. Oath or Affirmation
		

	B.  Personal Knowledge
1. FRE 602: Need for Personal Knowledge
	a. W may testify only to matters where W has personal knowledge
	b. Evid to prove PK may consist of W’s test
	c. Rule doesn’t apply to Expert Test
2. Dean Gold’s article:
i. No mental capacity requirement that W lacks PK unless they can comprehend their observations to an extent that makes their test trustworthy
ii. Rule only requires that there is evid “suff to support a finding that W has PK”
		

	C.  Oath or Affirmation
		1. FRE 603: Oath or Affirmation
			a. Before test, W must give an oath or affirmation to testify truthfully
				i. W must understand:
a. Duty to tell the truth 
AND
b. Penalty of perjury
			b. Must be in a form designed to impress that duty on W’s conscience
i. Can take any form as long as it promotes telling truth (ie: requirement is flexible about actual lang used)
a. Can be in any form likely to awaken/bind their conscience
	b. ACN: No special verbal formula is required
		2. Cases:
			a. Ward (“Fully integrated honesty”)
i. Oath or affirmation may be idiosyncratic so long as oath conveys oblig. to tell truth on penalty of perjury
a. BUT cannot be “cleverly worded oath that creates loopholes for falsehood”
ii. Sufficient = “Affirm to speak w/ fully integrated honesty”
iii. Insufficient = “I am a truthful man … I would not tell a lie to stay out of jail.” (Fowler)
	a. Doesn’t necessarily guarantee honesty at that time
			b. Allen J. (Indian sexual assault)
i. Permissible to q W to estab that W understands 
a. appeal to her conscience 
AND
b. impress upon her duty to testify truthfully
ii. Need not actually awaken conscience
a. jury gets to evaluate whether W is telling truth or lying
b. goes to credibility not competence
c. Dean Gold’s article:
i. No moral capacity requirement that W must appreciate the nature of truth and the duty to tell the truth
ii. Rules only requires that W perform the mechanical act of taking an oath or affirmation in a form calculated to awaken W’s conscience and impress his mind w/ the legal duty to tell the truth
a. NOT that W must in fact have his conscience awakened and mind so impressed
iii. Yet R603 has been turned into a vehicle for undermining R601’s gen. statement that every W is presumed competent

D.  Dead Man Statutes
		1. Second sentence in 601:
			a. In a civil case
b. State law governs W’s competency regarding a claim or defense for which state law supplies the rule of decision.
		2. There is no fed. dead man statute
a. Issue arises only during fed diversity suits where party from one state sues party from another state, and state law governs
3. Dead Man statutes prohibit a party or interested person from testifying about certain dealings he had with someone who is now dead
a. in a case brought or defended by the deceased person’s estate 
		4. CA approach: 
a. Instead of closing the lips of the surviving party, CA tries to “let the dead speak” through an exception to the hearsay rule
b. CEC §1261 only operates when the deceased spoke about the matter in question before dying, and there is someone around to relate what he or she said 


VIII – Opinions, Experts, and Scientific Evidence
		* Have considered improper opinion evid. via impermissible char. Evid.
	A.  Lay Opinions
		1. FRE 701: Lay Opinion
			a. Rationally based on W’s perception (ie: PK)
i. Peoples (officer interpreting street slang)
a. Conclusions/inferences based on after-the-fact investigation are impermissible under 701
i. b/c not based on PK or observation
b. Helpful to 
i. Clearly understanding W’s testimony 
a. Knight (struck V’s head w/ pistol and it discharged)
i. Allows W to state opinion instead of describing all of their observations  benefit of leaving W free to speak in ordinary lang
OR
ii. determining fact in issue
a. Meling (cyanide in Sudafed)
i. Two W’s opinion about D “feigning grief” = helpful to jury
a. Opp to observe D’s behavior that jurors lacked
c. Not based on scientific, technical, or other specialized knowledge w/i scope of 702
i. Ayala (drug distribution points/heroin packaged to sell)
a. Lay opinion = matters observed b/c of position in the business 
i. Gained perception/PK b/c of his position in the neighborhood – anyone is similar position would’ve gained same PK
b. Expert opinion = expertise gained thorough training or experience 
c. 701 favors admissibility as long as able to CX about perceptions and perceptions
		2. Fact v. Opinion: 
			i. Fact 
				a. Law: Firsthand observation
				b. Ordinary lang: Things W is certain about
			ii. Opinion 
a. Law: Inferences drawn from firsthand observations
b. Ordinary lang: Things W assert as merely likely
3. Lay v. Expert W:
	i. Lay W:
		a. Test must be based on personal knowledge (ie: observation)
			i. EX: facts, opinions rationally derived from facts
					ii. EX of permissible lay W opinions:
a. “She was drunk”
b. “That‘s my wife’s signature”
c. “He didn‘t seem to know I was there”
d. “The car was going about 50 mph”
e. “He was feigning his grief”
f. “He didn‘t seem to pull the trigger on purpose”
g. “He was in total control of the vehicle”
ii. Expert W:
a. Test may be based on hearsay or other inadmissible evid  (ie: specialized knowledge)
b. So long as it is of a kind generally relied upon by experts in field
		4. FRE 704: Opinion on an Ultimate Issue
			a. In General — Not Automatically Objectionable.
i. An opinion is not objectionable just because it embraces an ultimate issue
b. Exception. In a crim case, an expert W must not state an opinion about whether D did or did not have a mental state or condition that constitutes an element of the crime charged or of a defense
i. Those matters are for the trier of fact alone
* Admissible as long as PK and helpfulness requirements of 701 are satisfied (Bump – truck driver in “total control”)
	a. 403 balancing deals w/ misuse by jury
		5. Ultimate Issues v. Other Conclusions:
i. Ultimate issues: Issues that go directly to the estab. of the party’s claim or def. w/o intervening inferences
	a. Facts w/ direct legal signif.
	b. Issues jury is supposed to determine
	c. EX:
i. Murder charge: “D intentionally killed V”
ii. Self-defense claim: “D didn’t seem to pull the trigger on purpose” 
iii. Negligence claim: “He was in total control of the vehicle”
d. ACN: 403 operates to exclude these types of opinions
			ii. Other conclusions:
a. Issues that go to intervening inferences
b. EX: 
i. Self-defense claim:  “He was feigning his grief”
ii. Negligence claim: “The car was going about 50 MPH”
		6. Cases:
			a. 
			b. 
			c.
			d.
	
B.  Expert Testimony
		1. Permissible Subjects and Scope
FRE 702: Expert Opinion
		FRE 703: Bases of Expert Opinion
		2. Reliability	
FRE 705
		FRE 706
		FRE 803(18)
		3. Judicial Screening of Party-Approved Experts
			FRE 702

IX –  A/C Privilege
	A.  Elements
		FRE 501
	B.  Waiver


X – Physical Evidence
	A. Authentication
		1. Generalities:
a. Doc must be authenticated before it comes into evid.
i. If NOT authentic than evid. is irrelevant and should be excluded
			b. Authentication is evaluated using “Sufficiency of evid.” std
i. Relatively low std.
ii. S/t like the cond. relevance rule
a. Both use sufficiency std.
b. FRE 901 is simply a more specific application of FRE 104(b)’s conditional relevance rule
i. 104(b): Evid A and B dependent upon each other to prove fact that determines issue
ii. 901: Item of evid and authentication are dependent upon each other to prove fact that determines issue
c. Operates in addition to other rules of evid. (ie: Hearsay, relevance, character)
i. Item may be authenticated, but some other rule operates as barrier to admission
		2. FRE 901: Authenticating/Identifying Evid.
a) In General. Proponent must produce evid. suff. to support a finding that the item is what the proponent claims it is 
	i. Bruther (light bulb)
		a. Two steps to authentication:
			i. Is evid. suff. to place obj. before jury?
ii. Jury decides whether obj. is what proponent claims it to be
				ii. Casto (bags of meth)
a. So long as reasonable jury could believe that evid. is what its proponent claims it is, any Q as to authenticity of evid. goes to jury
b) Examples. (not a complete list)
i. Testimony of a W w/ Knowledge (ie: that an item is what it is claimed to be)
ii. Non-expert Opinion About Handwriting (ie: opinion that handwriting is genuine, based on a familiarity w/ it that was not acquired for the current litigation)
iii.
iv. Distinctive Characteristics (ie: the appearance, contents, substance, internal patterns, etc., taken together w/ all the circumstances)
v. Opinion About a Voice (ie: an opinion ID-ing a person's based on hearing the voice at any time under circumstances that connect it w/ the alleged speaker)
vi. Evidence About a Telephone Conversation (ie: evid. that a call was made to the number assigned at the time to:
a. a particular person, if circumstances, including self- ID, show that the person answering was the one called
OR
b. a particular business, if the call was made to a business and the call related to business reasonably transacted over the telephone)
3. Real v. Demonstrative evidence:
a.  Real: Has a historical connection w/ events being litigated
i. Best evid. rule applies
b. Demonstrative: Docs or models prepared for trial
i.  Courts are confused about how to think about demonstrative proof
	a. Not sure whether it’s evid.
	b. not sure what it would mean for it not to be evid.
ii. Cases:
a. Weeks (“similar” gun displayed to jury for “demonstrative purposes only”)
		i. Not introduced into evid.
ii. Guns, knives, etc. must be authenticated if they are used as evid.
			a. Otherwise, may be used dmonstratively 
	b. Banmister (“Day in the Life” videotape)
		i. Introduced for demonstrative purposes
c. Wood (summaries of evid. already introduced)
		i. “Testimonial aids”
		ii. “Better practice” is not to admit them
			a. But no reversal when they were introduced
	d. Humphrey (bags “about the same size”)
		i. Introduced into evid.
	e. Langlois (model of fence)
		i. Introduced into evid.
f. Denton (computer animation of what went down during the crime, accompanied by test. of non-expert W lacking firsthand knowledge of facts)
i. Rare case where a TC’s admission of demonstrative proof is reversed on appeal
ii. Animation would’ve been admissible if:
a. W w/ PK had testified that it accurately reflected her recollections
	OR
	b. Generated by an expert
iii. Animation was shown to jury during evidentiary stage
a. Perhaps use during opening statement or closing arg might not have been objectionable
4. FRE 902
		5. FRE 903
		6. Cases:
			a. Long (light bulb)
i. What party must do to authenticate depends upon what the evid. is
ii. Here, dispute over authentication of K
	a. Must be relevant
	b. Can’t just authenticate that doc was a piece of paper
c. Needs to authenticate that the paper at least purported to be a K
			b. Grant (testimony about heroin packages)
i. Generally, facts that render test. about some obj. relevant are the same facts that are used to authenticate objects
a. FRE 901 applied to chain of custody to authenticate drugs as physical evid. that the heroin was the same seized from Kriven
b. FRE 104(b) applied to chain of custody to render testimony about drugs relevant
7. Chain of Custody:
	a. Two types of objects:	
		i. Unique on face
			a. Easy to record chain of custody
		ii. Common and monotonously alike (ie: tins of beans)
			a. Requires chain of custody to individuate object
b. Usually prove chain via test. of each custodian from the moment seized until presented in court
c. Doesn’t have to be perfect, only good enough to satisfy FRE 901’s permissive std.
i. Defect goes to weight, not admissibility (Bruther/Casto)
d. Suff. if test. shows same item in substantially same cond.
	
B.  The Best Evidence Rule
		1. Should be called “content of a doc in issues rule”
a. Limited to documents
	i. Writings
	ii. Recordings
	iii. Photographs
			b. Only some docs
			c. Only contents of those docs
2. FRE 1001: Originals v. Duplicates
	a. “Original” 
i. Photograph = negative or any print therefrom
ii. Data = if stored on a comp or similar device, any printout or other output readable by sight, shown to reflect data accurately
			b. “Duplicate” = Counterpart produced by
i. the same impression as the original
				ii. photography
				OR				
iii. other equiv techniques which accurately reproduces original
		3. FRE 1002
		4. FRE 1003
		5. Even if a recording is the strongest evid., it may not be the “best” evid.
a. So long as content of doc is not in issue, it can be proved by relatively weak (but relevant) evid.
	i. ACN: Can use doc/recording to prove content of conversation
		a. Best Evid. Rule would apply
	ii. BUT need not use that rule
		a. May prove conversation via testimony, etc.
	iii. Up to parties to use strongest or weakest evid.
b. Meyers (Testified and lied to Congress): Don’t have to use transcript to prove testimony (ie: can use W instead)
c. Gonzalez-Benitez (Test about what D said in motel room): Don’t have to use tape to prove conversation (ie: can use W instead)
6. 3 Major Exceptions to Best-Evid. Rule:
a. Photocopy exception
	i. Photocopies of docs may be produced instead of original
ii. Stockton (meth case): Photograph of doc may be sub. for original doc, in same manner as photocopy
b. FRE 1004: Original Unavailable
	i. Through no fault of party seeking to prove its content
ii. Standing Solider (note): If doc lost, then secondary evid. admissible to prove content
c. FRE 1006: Voluminous Records: 
i. Exception for summaries of “voluminous” records that can’t conveniently be presented in court
* If exception applies, any admissible evid. can be used (as long as otherwise admissible)
	a. Standing Solider: 
		i. Best evid. rule recognizes no degrees of secondary evid.
ii. “Secondary evid” refers to any evid. of the content of a doc other than the original doc itself
			a. Typewritten copy
b. Testimony by someone who had seen the original note
OR
c. Both
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