Evidence

Professor Miller

Purpose and construction of the rules of evidence (rule 102): 

fairness/justice; 

eliminate delay and expenses/efficience; 

truth/accuracy/reliability

THE JUDGE CONSIDERS QUESTIONS OF ADMISSIBILITY
in limine rulings- pretrial motions to include or exclude evidence>> if definitive the court doesn’t have to rule again at trial on the evidence. If court didn’t rule definitively, must object at trial using specific rule.

RULE 104a: preliminary questions of whether the witness is qualified, privilege exists, or evidence is admissible the judge is not bound by rules of evidence (in considering the facts). Preponderance of the evidence standard as to whether to fact is admissible.
Rule 103: appellate court’s ability to work out whether the trial court got it right
-If attny doesn’t object in timely manner or to specific rule, plain error applies(more strict to punish for not objecting)/saying objection is not enough.> plain error=did the trial court’s ruling deprive the appellant of a fair trial (miscarriage of justice not just on evidence)
-If attny does object, judge is given leeway and error is considered harmless, unless there is an abuse of discretion= ruling had to have affected a SUBSTANTIAL RIGHT of the appellant. Substantial right is to have a jury base its decision on sufficient evidence. Based on totality of circumstances
RULE 401: TEST FOR RELEVANT EVIDENCE (in trial) Evidence that is considered relevant is ANY tendency (even the slightest) to make a fact more or less probable than it would be without the evidence (material) (PREPONDERANCE OF EVIDENCE STANDARD); and the fact is of consequence in determining the action. Are there any odds at all? 
--Jury determines the weight of the evidence, court determines whether there is any tendency toward logical relevance.
--Chain of relevance- links between items of evidence(unbroken) and how it is connected to the fact
evidence:_______ makes more probable Fact:_____ is of consequence because: _____ in determining the action.

RULE 402: general admissibility of relevant evidence (admissible unless constitution or any rules provide otherwise) IRRELEVANT EVIDENCE NOT ADMISSIBILE

Even if relevant, excluded when….RULE 403 (kind of like an exception, even if the evidence is relevant it can still be kept out if probative danger substantially outweighs the probative value) gives the judge the power to determine the value of the evidence. When probative danger(inefficiency: delay, wasting time, confusion: of issues or confusing the jury, injustice/prejudicial) substantially outweighs the probative value, the evidence is excluded.

The more necessary the evidence is in proving the case, the more probative value it has.

*evidence can be offered for multiple purposes and can be admitted for some and inadmissible for other purposes.

RULE OF COMPLETENESS RULE 106- REMAINDER OF RELATED WRITINGS OR RECORDED statements. Adverse party Can demand that the rest be made available.

104b- when relevance of one fact depends on another item of evidence ……conditional relevance: if a jury could reasonable believe the (antecedent) fact exists is true (sufficiency standard).
________________________________________________________________________________
CLASS TWO

611 mode and order of questioning is up to the judge. The judge has a broad power to control the timing and presentation of evidence if it would promote FRE 102/611 values.

>elgabri v. lekas case: issue was that the plaintiff proposed to prove case primarily by calling defendants and treating as hostile witnesses.
>court req. p to use def. on case in chief only to introduce evidence he could not obtain from other sources


- 611 does not require court to allow the party to call in adverse witnesses



ONLY permits party to ask leading questions of hostile witnesses.

*adverse parties are automatically hostile and you can cross examine. 

COMPETENCE- presumption that all witnesses are competent to testify. Usually people attack the competence of addicts, children, elderly, and mentally incompetent.
**All that is required is personal knowledge (including witnesses own testimony) RULE 602, capacity to recall, and ability to understand duty to tell the truth. So long as they know what’s going on and can talk about it.
602/personal knowledge question (low threshold) of whether witness did perceive is a question of conditional relevance (testimony is relevant only if witness did perceive and so long as there are SUFFICIENT grounds to believe that a juror could find the wintess had personal knowledge, the jury will get to evaluate that question for themselves. (ability and opportunity to perceive is all that is needed)


To be incompetent must be completely unable to percieve

i.e. my cousin vinney – witness waws competent but probably can’t see and doesn’t have personal knowledge.


*Jury determines credibility

603 oath/affirmations: another way at getting at competence. Ensures the witness understands the stakes.

· witness need not give in prescribed forum. So long as witness explains why what they say guarantees the truth. It is permissible to question witness to est. understanding of oath.
________________________________________________________________________________
AUTHENTICATION
· RULE 901 evidence is authentic if reasonable juror could believe what proponent claims it is=sufficiency standard. Similar to 104b/conditional relevance.
· What you claim matters : claim too little or too much…
· Two types of objects to be authenticated: 

· unique on its face- easy to authenticate by someone with knowledge -1 person who saw

· common and monotonously alike/generic- REQUIRES chain of custody. Breaks in chain go to weight, not releveance. 
· Ge case: victim removed bulb break in chain of custody but usually don’t keep broken bulbs in closet and only certain people had access to closet and only brand of bulb used.

· Us v casto case – chain of custody with packages of meth. Just need osmone w/personal knowledge of the process to explain chain of custody

· Us. V grant- no package comes into evidence, just testified about it.

· Two steps to authentication: 1. sufficiency standard 2. Jury decides whether object is what proponent claims it to be(authenticity).

________________________________________________________________________________
BEST EVIDENCE RULE/ RULE 1002/1003 (contents of the document at issue rule). If content of document is at issue, need original or duplicate. If law attaches significance (k, trademark, etc.) best evidence requires production of the original. IF the 1st hand (PERCEIVED) WITNESS IS THERE BEST EVIDENCE RULE DOESN’T APPLY. DOESN’T MEAN YOU HAVE TO USE THE MOST RELIABLE EVIDENCE.
· so long as the content of the document is not at issue, it can be proved by relatively weak evidence.

· Myers v us : don’t have to use transcript to prove testimony, can use witness instead because he was there.

--3 exceptions to the best evidence rule:
1. photocopy- photocopies can be used instead of original/smart phone where agents showed pics from raid “duplicate” document.

2. FRE 1004 If original is unavailable through no fault of the party seeking to prove its content (document lost, secondary evidence is admissible to prove its content.) problem in seiler is he destroyed originals in bad faith; no degrees of secondary evidence

3. FRE 1006 summaries of “voluminous” recoreds that cannot conveniently be presented in court. (charts or graphs)
________________________________________________________________________________
HEARSAY
801: An out of court (not in current trial on the stand) statement offered to prove the truth of the matter asserted is not admissible unless it’s not to prove the truth (mental state, legally required act)
**Non-verbal acts intended to assert or communicate something is hearsay


-MUST have intended to communicate something


*absence of testimonial guarantees--

credibility guarantees: perception, memory, Sincerity, narration


evidentiary guarantees: demeanor, cross exam, oath

witness is testifying according to personal knowledge, under oath, in the current hearing, subject to cross examination.

Declarant- makes statements. Intended to communicate something. ONLY HUMANS. Witness can also be a declarant> if testifying about what they said outside of court.
Truth- if the statement is not brought in for it’s truth, NOT hearsay
NOT HEARSAY- 
Circumstantial evidence of the listener’s mental state statement is offered to prove mental state of listener or declarant; it has to be indirect. Saying I think/feel/know/etc. is hearsay. STATEMENT DOES NOT CONTAIN OR COMMUNICATE A MENTAL STATE THEN THE STATEMENT IS NON-HEARSAY (not offered for truth of the matter asserted)
Barney case- 

prove verbal act – intended to communicate something. (neither truth nor falsity) demand, bets, asking questions, exclamations, verbal acts used to change the legal status of things or persons. (case of ownership by marking off corn, verbal act of canceling insurance policy)
legal status – i.e. a libeler, defamation (not brought for it’s truth, just that it was said), contract
effect on listener: common scenarios: to show notice(pharmacist, harassment cases), criminal defendants asserting self defense

impeachment- two statements that conflict

not true statements can’t be hearsay.

________________________________________________________________________________
(6th amendment) Confrontation clause (focuses on cross-exam vs hearsay focuses on reliability)
If the prosecution wishes to introduce evidence in a CRIMINAL CASE in court that is: 

-Out of court statement

-Testimonial (product of interrogation)
-Gathered by some state agent

**THEN, (the cure) HAVE TO HAVE THE WITNESS IN COURT TO BE CROSS EXAMINED (6th amendment protection)
CRAWFORD CASE brings contemporary confrontation clause doctrine. Wife had privilege not to testify.
exceptions
· dying declarations

· forfeiture by wrongdoings
· domestic violence

davis v Washington
about emergency. If police primary purpose was to gather information about the crime. Main purpose was not to investigate/ascertain an emergency. If primary purpose is to investigate: testimonial.
· once there is no longer an emergency, purpose turns to investigation.
· Case where 5 cops question was investigation

· Forensic reports still have to have someone testify> someone knowledge of the process.

________________________________________________________________________________________
PRIOR STATEMENTS BY WITNESSES
Not hearsay -fits definition but it is not treated as hearsay
801d1a - Prior inconsistent statements- witness available to testify under oath subject to cross examination (no confront prob), witnesses prior statement is inconsistent with current (doesn’t have to be subject to cross examination). Usually used to rebut earlier testimony. Used for credibility/impeachment. It cannot be offered for the truth of the matter (limiting instruction).
1. out of court (not the current proceeding) statement that is inconsistent with current testimony

2. prior out of court statement was given under oath at a prior proceeding.

· used to rebut earlier testimony- ie. Machinery case (couldn’t be used to show machine had been turned off but could be used to impeach witness)
· the only one that cannot be made for truth of the matter asserted (substantively) b/c previous statement wasn’t made under oath
801d1c- Prior identification statements

Not hearsay if under oath, subject to cross exam and witness identifies someone perceived earlier in a declaration. USED FOR impeachment and substantive

Owens case- def made argument that witness is unavailable-- memory loss does not render witness unavailable for cross examination ( so long as you can probe his memory; can attack the statement).
________________________________________________________________________________________
801d2-- Statements by party opponents (for multiple choice questions look for the parties being on different sides) NEED NOT HAVE PERSONAL KNOWLEDGE//statement offered against an opposing party and the statement (1) was made by the opposing party (2) one the party adopted (3) made by an authorized person (4) made by party’s agent (5) made by the party’s co-conspiratory
* each level of hearsay must satisfy exception for the whole to be let in
*(1) was made by the opposing party- opposing party is adverse to the party introducing the statement and is a current party to the lawsuit. Statement by one party is not admissible against the others, unless adopted by others.
--multiple hearsay-- if opposing party reports a non-party’s statement that further statement is inadmissible if hearsay


--can be 3rd party if party opponent adopts and endorses the statement

i.e. agent, spokesperson, employees in the scope of employment, co-conspirator

rule of completeness (106)- allows the party who made the statement to introduce the rest of the statement even though the party opponent rule wouldn’t allow it.

(2) adoptive statements- conduct manifesting endorsement or belief.
Silence is generally not an adoption, unless they should have reasonably been expected to speak and deny wrongdoing MUST SHOW THEY heard and comprehended the statements (bank robbery case) as an opposing argument can show they did NOT comprehend statements.

· southern stone case- failure to respond to a letter does not indicate an adoption unless it was reasonable under the circumstances for the sender to expect the recipient to respond and correct the erroneous assertions. Only where there is an obligation to respond will silence manifest adoption. 
· To rectify the situation the attorney could have testified about his personal knowledge of their conversation.

(3) authorized admissions – person must be authorized to make the statement on behalf of the company. Hanson v waller- attorney is spokesperson for client and have authority to make statement on the litigation by the client.
(4) agent/employee admissions – when made on a matter within the scope of their employment, while the relationship existed, statement is attributable to the opposing party. Elements: party’s agent or employee, in scope of employment, while an employee.
* need not be something the agent or employee is directly authorized to make. *Can be internal to internal. * do not need guarantee of reliability
* wolf case- statements employee made internally about admitting fault were admissibility. ONLY STATEMENTS BY EMPLOYEES can be made attributable to employers.
*sealand case- internal email sent by one employee and another forwards the email and adopts the statement. Adopting the statement GETS RID OF MULTIPLE HEARSAY.

(5) conspirator admissions – (determining a conspiracy is a preliminary fact) statements made by a co-conspirator of the party against whom they are introduced, during the course of the conspiracy, in the furtherance of the conspiracy

bourjaily v. us- preponderance of the evidence. Now need independent evidence of conspiracy in order to render the statement admissible (corroborating evidence that there was a conspiracy) can consider statement as part of evidence.
Spontanteous statements (803) PERSONAL KNOWLEDGE REQUIRED; DECLARANT doesn’t have to be available as a witness; still might be confrontation issue(but would be cured w/testifying). 
Present sense impression – statement describing as they see/contemporaneous or immediate after (lapse in time is a giveaway)

· speaker must perceive event or condition AND statement must describe or explain event

· no need for an exciting condition

· only admissible if made while perceiving or immediately after

excited utterance ON EXAM look for exclamation point (time for reflection undermines it)

· made while the declarant was under the stress of excitement that it caused 
· made relating to a startling event or condition

· reignited is not enough

· the more that time passes, the less reliable

· undercover drug deal case- 15 minutes after drug deal cop makes statement and only a couple of minutes after the undercover operation ends.

803.3 then existing condition- regardless of whether declarant is available as a witness.direct evidence of the person’s mental state because they use I believe, I think, I feel, I plan, etc (different from the circumstantial)
-MENTAL, EMOTIONL, OR PHYSICAL CONDITION /(INTENT, MOTIVE, OR PLAN) 

-current mental state or what they plan to do in the future

- CANNOT BE IN PAST – shepard case- statement was made to her nurse that her husband had poisoned her – that was in the past and already happened.
-hillman doctrine- present intent to do something in the future. In the Hillman case he intended to meet the guy


*admissible to prove a further inference that the plan was carried out (some jdx limit that inference)


* houlihan case- “I am gong to meet so oand so” not only can he prove he went out and met the guy but also that the third party met him. Can prove two people’s actions
________________________________________________________________________________________
803.4 INJURY REPORT – depend on purpose and content of stataement (who is interrogator and in what capacity?)
*statements made while seeking treatment and the statement is reasonably necessary for diagnosis or treatment
*if goal is to blame or cause doubt, more likely to be excluded

*both the intent of the person and the treater matter

purposes to treat – not trying to gather evidence for trial and est. fault

purposes to report- this is testimonial and confrontation problem


*** exception for injury reports are domestic violence

rock v. huffco- (ankle) details that weren’t necessary to treatment but would only suggest fault not admissible

State v. moses- domestic violence case. Mom and son spoke to dr. and social worker= deemed ok

RECORDED RECOLLECTION – record or audio/ declarant witness rule
612- Present recollection refreshed- memory jogging device- witness speaks out as they remember
* must establish witness cannot remember

*their testimony is the evidence, unless the opposing party wants the document admitted

* can use ANYTHING to refresh the memory and then take it away
803.5 past recollection recorded- replacing 
*must establish the witness cannot be made to remember

* replacing the witnesses memory with a document or recording that the declarant made at the time of the event (first hand knowledge)
*witness reads the document and that is recorded into evidence; opponent is the only one who can enter actual document into evidence 

fisher v. Swartz- contractor uses itemized materials document to refresh his memory

us v. riccardi- antique items stolen and witness refreshes recollection

803.6 BUSINESS RECORDS- 
· doesn’t apply to gov’t 

· business records are presumed trustworthy

· elements:

· regularly conducted activity (act, event, condition, opinion, or diagnosis)

· someone with knowledge and acting in routine course of business

· person recording the record need not have pk

· record regularly kept

· at or near the time of event

· can’t use if shaped for litigation (or to assign or re-assign fault)
· all of this is shown/supported by testimony of qualified witness (familiar with record making process, doesn’t need personal knowledge) or by certification?
state v. acquisto – payroll proved witnesses were at work killing the alibi. Hr made payroll records in advance but they will fix or not release if there is an issue> this is ok

gambling case-

cocaine dealer- this is a business and the diary is regularly conducted. Even if leger is  incomplete so long as it’s regular

railroad case- the statement was made the employee (that was not ok) vs. the other railroad case it was a 3rd party making the report

Wilson v. zapato- hospitals can make business records and others can give statements for another’s treatment(under injury report exception)
Multiple insider hearsay – so long as every link in the chain of declarants was speaking or writing pursuant to a duty imposed by the business.

Multiple hearsay including OUTSIDERS- like in the Wilson case the sister made the statement to the social worker- statement to the business must fall within another hearsay exception. Here it falls under injury report. UNLESS THE DR. WOULD HAVE ADOPTED THE STATEMENT AS HIS OWN
803.7 not hearsay absence of records is not hearsay because silence is generally not a statement. Absence of a business record is not enteneded to be assertive.

803.8 government records/public records 

*matter need not be regularly recorded (req. in biz records)

*factual findings can be obtained by someone who is not employed by gov’t
POLICE RECORDS ARE NOT ADMISSIBLE in a criminal trial against criminal def.
Beech case- jag talks about things he did not observe facts and opinions (drawn from one’s own pk or statements of declarant) are ok


-statements made by witnesses during an expert investigation are ok

804 unavailability
declarant is unavailable to testify if:

-privileged

-refuses to testify

-testifies not remembering the subject matter

cannot testify b/c deth or illness

-absent and the proponent cannot procure def. attendance or testimony

bollin case- procured his own unavailability through 5th amendment privilege doesn’t make you available
kirk case- asbestos case . wants dr. who was a witness on another case. Failed to take an independent and reasonable effort to pprocure attendance fails to est. unavialibilty. Didn’t offer him money or try to contact the dr.
2 steps 804a is available or not? And 804b is exceptions 
trigger new trial or repeatedly sued
__former testimony testimony had to be given at a trial, hearing, or deposition (current or previous)
-now offered against a party (or predecessor in interest-similarly situated) who had an opportunity and similar motive to cross examine or the like. (similar issues and reasons for questioning as the current trial)
clay case- wants former testimony in deposition of the expert witness in the former proceeding who’s unavailable b/c he is dead. They have similar motive b/c proving knowledge.

Salerno case- criminal case criminal case/ prior proceeding was a grand jury and current proceeding was a criminal trial. The witnesses were not going to testify b/c of 5th am. Privilege, but it wasn’t procured by defendant. Similar motive is fact dependent
Dying declarations Only admissible in civil or homicide cases. 

Belief of imminient death, made about its cause or circumstances


Death not necessary


Spoken deliberately and solemnly

Shepard case- she speaks as if she might get better. Fear or belief that illness will end in death will not be enough to be dying declaration. She was sick for a couple of days, made statement, got better, and then relapsed.

Lewis case- tells police that there is a number on the desk of a woman whom he believes is involved with the shooters. Opinion ok as long as rationally based on perception. This was his dying declaration. No confrontation clause issue b/c it’s an exception.

Declaration against an interest – statement puts you in legal jeopardy so you wouldn’t say it unless it was true
Interest matters. When they aren’t a party use this 
Duran boxer – brother apologized and said he was sorry for stealing his boxing stuff. They couldn’t get him after reasonably trying to procure him to testify (he was out of the country). The I’m sorry is direct evidence of mental state, but the rest of the evidence is about stealing the belts. Used the rest as party in interest.


-has to be corroborated in criminal cases
us. V Jackson- 

giles case- 

wrongfully causes the unavailable

residual exception- if this evidence is not admissible, should be admitted 

CHARACTER EVIDENCE
Generally not admissible, unless character is at issue (defendant opens the door on himself or by attacking the victim-in regard to specific character trait). Defendant can open the door, but not to specific facts (cannot say  I pay my taxes every year). Can only have a witness say in my opinion based on the fact that I know this person well……. What other people have told me about the defendant.
-character of criminal defendant – if def. opens the door, has to be relevant to the crime or defense.
-character of crime victims

-character of witness for purposes of impeachment

-prosecution can test the knowledge of the witness about specific act that person has done in the past to probe basis of knowledge
zackawitze case- cannot use the fact that he had three guns to prove to prove that he had a vicious character. Cannot go from vicious character in general to the fact that he acted on it on this occasion.
generally prohibited in civil cases unless character is substantively at issue
-afifrmative defense of truth in defamation case

-negligent hiring of subordinate under respondeat superior

--character of parent in child custody cases

-status of defendant in juvenile justice cases

cleghorn case- evidence of employee’s temperament wasn’t to show that he was a drunk, but to show the employer should have known

beryyhill case – child custody case – character is germane to a responsible parent

Larson case- def. publishes slander that p is drunken slut. Case is about character, trying to prove that he was drunk and promiscuous.

Methods of proving character- rule 405 REPUTATION OR OPINION

Can ask specific acts to probe basis of knowledge
· limited to intrinsic evidence

NON propensity uses- 404 b2 past bad acts can be used if introduced by the prosecution for motive, intent, absence of mistake or accident, identity, common plan (other than to prove bad character). Plus 403 analysis 
· postal worker case w/stolen credit cards used as circumstantial evidence that he did not intend to surrender the coin. Prohibited character was that he was a thief.
· Permissible inference is def. had an expensive habit so he needed to sell drugs to support it (impermissible is that def. does drugs and he’s probably a drug dealer)
· Dejohn case- man was seen behind the desk at YMCA when he wasn’t supposed. Used that prior act to show he had access/opportunity to the checks and was able to fraudulently cash them (impermissible is that he’s a thief)

· Burglary case- permissible inference of first burglary used to show plan/intent b/c the reason he burglarized the first store was to get the tools to do the second burglary. Impermissible that he was a burglar so more likely to burglarize

· Two defendants previously involved in a bank robbery used as evidence in current robbery that the person knew his friend was robbing banks (impermissible use is bank robber then, bank robber now)

· Wig bank robbery disguise- permissible use of first robbery that the defendant was the one the teller identified. (impermissible, bank robber before, bank robber now)

· Wright case-  phone call after man sold crack to officers. Probative danger outweighed the evidence

· Huddleston- sale of TVs is relevant to prove knowledge. If he knew the tvs were stolen then he knew the tapes were stolen. Conditional relevance issue> only relevant on condition that the tvs were stolen and he knew they were stolen. Prosecution doesn’t have to convict on previous act, just that he was engaged in the criminal act. Conditional relevance (by preponderance of the evidence) > sufficiency standard

· In huddleston case::::::::

· Protection for defendant:

· Fed. R. Evid. 404(b) offered for proper purpose

· Relevancy requirement of Fed. R. Evid. 402 as enforced through Fed. R. Evid. 104(b)

· Fed. R. Evid. 403 balancing test

· Fed. R. Evid. 105 limiting instruction
104a preponderance of evidence/preliminary fact 104a (judge is more of an exclusionary gatekeeper) 104b is sufficiency standard (judge is more of a permissive gatekeeper) conditional releveance is 104b

HABIT uses- has to be pretty much every time. Admitted whether or not an eyewitness or corroborated. The more regular and unvolititional the more likely to be a habit. Habit is a specific setting: regular; few moral overtones; regular or automatic or unconscious response to a certain stimuli.
· “regular response to a repeated situation
· semi-automatice or non-volitional response

· proved through opinion or testimony of specific past instances

· flying wheel case- wanted to introduce habit of drinking b/c he was convicted of being drunk in public on 4 occasions. not enough for a habit and not enough to be non-volitional (more of a moral undertone): not enough on it’s own.

· ADMISSIBLE for other testimony that he brought a cooler of beer to work regular practice, extended period of time, he does it everyday, more regular.

· Burchet case- has an accident on the way to the hospital to see his newborn. drinks specific amount of vodka each day and a couple of joints each day. State didn’t have habit rule, so you’d have to go back to character. This would default to character evidence which wouldn’t be admissible
Rule 407.  Subsequent Remedial Measures
-When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove:

·  negligence;

·  culpable conduct; 

·  a defect in a product or…design; or 

·  a need for a warning or instruction.

-But the court may admit this evidence for another purpose, such as impeachment or—if disputed—proving ownership, control, or the feasibility of precautionary measures. Does not exclude evidence PRIOR TO event.
Claussen case of ramp at the pier. They used the evidence of the remedial measures of making steps on the ramp for who had control over the ramp.

Asbestos case- p wanted to introduce evidence that label warnings were feasible. Ct. ruled not admissible in this case b/c feasibility of labels weren’t at issue in the case.

remedial measures ARE ADMISSIBLE AGAINST non parties, BUT can’t be used against PARTIES to a suit (car bumper case).
_____________________________________________________________________________
any statement or conduct made about the claim during a settlement negotiation is not admissible against the parties. 
Rule 408.  Compromise Offers and Negotiations
(a) Evidence of the following is not admissible…to prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or a contradiction:

1) furnishing, promising, or offering—or accepting, promising to accept, or offering to accept—a valuable consideration in compromising …the claim; and

2) conduct or a statement made during compromise negotiations about the claim—except when offered in a criminal case and when the negotiations related to a claim by a public office in the exercise of its…authority.

(b) Exceptions.  The court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution. Or impeachment, or subsequent bad events during negotiations, or as a defense of estoppel
*broad in scope and includes all discussions and conduct during settlement negotiations

*can be informal setting

**includes architectural report made in contemplation of litigation and is part of settlement negotiations/produced for the purpose of settling the case. (would be admissible if it isn’t part of settlement negotiations initially). 

**if you offer a settlement that is not valuable it doesn’t fall under settlement negotiations. it must be valuable consideration nor do bribes fall under this

case of discrimination > then, retaliation (legally two different wrongs). a wrong that occurs during settlement negotiations doesn’t get immunized because it was committed during settlement negotiations

settlement negotiations rule cannot be used against affirmative defense of estoppel. P’s consented to the use of the logo by def. during negotiations.
	Rule 410.  Pleas, Plea Discussions, 
and Related Statements

	(a) Prohibited Uses.  In a civil or criminal case, evidence of the following is not admissible against the defendant who made the plea or participated in the plea discussions:

(1) a guilty plea that was later withdrawn; 

(2) a nolo contendere plea;

(3) a statement made during a proceeding on either of those pleas…; or 

(4) a statement made during plea discussions…if the discussions did not result in a guilty plea or…resulted in a later-withdrawn guilty plea. 

(b) Exceptions….


INVOLVES THE PLEA NEGOTIATIONS NOT THE PLEA AGREEMENT ITSELF (that is admissible). Applies only to negotiations not confessions/admissions.
** can use the statement if it was WAIVED

menzonatto- it was admissible in impeachment b/c he waived; supreme court hasn’t decided on substantive/case in chief purposes> but lower courts have said it’s ok.

	Rule 409.  Offers to Pay Medical and Similar Expenses

	Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for the injury.


Not admissible B/C WE want to encourage people to be good Samaritan vs. punishing them.

	Rule 411.  Liability Insurance

	Evidence that a person was or was not insured against liability insurance is not admissible to prove whether the person acted negligently or otherwise wrongfully.  But the court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice or proving agency, ownership, or control.


Charter v chlebodrad- defense paid for witness suggests bias (b/c he wants to work for them in the future). NOT GUILT
Higgins v. hicks- wanted evidence that the city was insured so the jury wouldn’t feel like they were on the hook for taxes if the payout was too large. Impermissible to show bias of jurors. Bias has to go to witness  not jurors.
_________________________________________________________________________________________
IMPEACHMENT- 5 ways to impeach a witness: dishonesty (only one that is character impeachment), inconsistency (changed story-both can be untrue), bias, incapacity, specific contradiction (part of what W said is demonstrably untrue-statement is contradicted by the facts).

RULE 607 any party (incl. the party that called the witness) may attack the witnesses credibility.

	Rule 608.  A Witness’s Character for Truthfulness or Untruthfulness

	(a) Opinion or Reputation Evidence.  A witness’s credibility may be attacked or supported by testimony about the witness’s reputation for having a character for truthfulness or untruthfulness or by testimony in the form of an opinion about that character.  But evidence of truthful character is admissible only after the witness’s character for truthfulness has been attacked.


Any party that takes the stand opens the door to having their credibility attacked.

	Rule 608.  A Witness’s Character for Truthfulness or Untruthfulness

	(b) Specific Instances of Conduct.  Except for a criminal conviction…, extrinsic evidence is not admissible to prove specific instances of a witness’s conduct, in order to attack or support the witness’s character for truthfulness.  But the court may, on cross-examination, allow them to be inquired into if they are probative of the character for truthfulness or untruthfulness of: 

(1) the witness; or 

(2) another witness whose character the witness being cross-examined has testified about…. 


Same rule contained in rule 608 about methods of proof as contained in 405a

If you ask are you an honest person, and the witness says yes, then you can ask specific acts. 

Cannot use religious beliefs or opinions RULE 610 to attack witnesses credibility
(Past acts showing untruthfulness cannot be used during direct, but during cross examination)

LIMITATION OF FRE 608 

1. only witness character for dishonesty (untruthfulness)

2. preference for opinion and reputation testimony over specific conduct evidence. By taking the stand even criminal defendants put their truthfulness at issue. Def. need not open the door expressly to a particular character trait. BUT would have to open the door for ANOTHER character trait.

us. V lollar- a witness, former employer, testified that they wouldn’t trust the defendant under oath during cross examination. It is ok, because it’s an opinion testimony AND he was already testifying.

ANY WITNESS by virtue of testifies puts their credibility at issue by virtue of honesty. 

US v. rosa- questions rosa about prior criminal conduct of a bribe (doesn’t bear on truthfulness or untruthfulness). Rosa had not been convicted of bribe>> 609 doesn’t apply when NOT convicted.

*can impeach w/specific acts of dishonesty but have to leave the answer at that


*past act had to have beared on truthfulness or untruthfulness.

*don’t have to have been convicted

US. V LING- ling took witness stand on his own defense. On cross examination he said never when asked if he fired a gun on the street. The state rebutted w/testimony from an officer who said he had arrested ling for discharging firearm. That extrinsic evidence; they should have left his it at his answer. CANNOT bring in other extrinsic evidence. Shouldn’t have even asked him about that b/c not dishonesty either.
Us. V white- can impeach witness with specific act, but have to stop at answer you are given. Cannot get a 3rd party to testify about the specific act, only their opinion

	Rule 609.  Impeachment by Evidence of a Criminal Conviction

	(a)  In General.  The following rules apply to attacking a witness’s character for truthfulness by evidence of a criminal conviction: 

(1)  for a crime that, in the convicting jurisdiction, was punishable by death or by imprisonment for more than one year, the evidence:

(1)  must be admitted, subject to Rule 403, in a civil case or in a criminal case in which the witness is not a defendant; and

(2)  must be admitted in a criminal case in which the witness is a defendant if the probative value of the evidence outweighs its prejudicial effect to that defendant….

	Rule 609.  Impeachment by Evidence of a Criminal Conviction

	(a) In General.  The following rules apply to attacking a witness’s character for truthfulness by evidence of a criminal conviction:… 

(2) for any crime regardless of the punishment, the evidence must be admitted if the court can readily determine that establishing the elements of the crime required proving—or the witness’s admitting—a dishonest act or false statement.

	Rule 609.  Impeachment by Evidence of a Criminal Conviction

	(b) Limit on Using the Evidence After 10 Years.  This subdivision (b) applies if more than 10 years have passed since the conviction or the witness’s release from confinement…, whichever is later.  Evidence of the conviction is admissible only if:

(1)  its probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect; and 

(2)  the proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair opportunity to contest its use. 


609::: Comes in only with a prior conviction

2 ways it can come in: crimen falsi (indicative of dishonesty) OR Felony

US v Wong- mail fraud and medicare fraud were the previous convictions. The state state uses prior conviction to impeach. Def. wants crimen falsi balancing test but not allowed to do balancing test
Us v amechi- shoplifting alone is not crimen falsi/ misdemeanor so you couldn’t do anything else 


To be crimen falsi element of the crime requires some kind of fraud misrepresentation/intent to diseave


Theft is borderline crimen falsi

Us v sanders – 

· offense is high > should be admitted sparingly

(a) especially if prior crime is further back in time

· more recent and more different the lower the probative danger

· crime of violence cannot be crimen falsi

· criminal defendant> probative value must outweigh the probative danger

(a) not 403, slightly easier 

us v. oaxaca

· prior crime of burglary and bank robbery (similar crimes)

· judge thought if you’re convicted of a felony you’re likely to be a liar.

· Was just theft, not indicative of dishonesty

· Court probably got it wrong. Sanders is correct application. High probative danger b/c they’re substantially similar crimes.

Us v hernandez

· Different crimes so the danger of misuse is less

· Relatively recent

· Based on a prior felony that even though not indicative of dishonesty, used to impeach defendant

Limits to defendents seeking to ascertain the cost before testifying

*if you don’t testify, you waive your right to testify

· Def. cannot complain on appeal that the court ruling kept them from testifying (b/c you’ve waived it)

· If def. testifies, waives any objection to the admissibility of the prior felony conviction (when he/she seeks to remove sting herself: brings it up first, front the evidence so you look honest)

Impeachment by inconsistent statements
	Rule 613.  Witness’s Prior Statement

	(a) Showing or Disclosing the Statement During Examination. When examining a witness about the witness’s prior statement,

· A party need not show it or disclose its contents to the witness.

· But the party must, on request, show it or disclose its contents to an adverse party’s attorney.

(b) Extrinsic Evidence of a Prior Inconsistent Statement.  Extrinsic evidence of a witness’s prior inconsistent statement is admissible only if 

· the witness is given an opportunity to explain or deny the statement and

· an adverse party is given an opportunity to examine the witness about it, or if justice so requires….


613 makes prior inconsistent statements available if

-witness given a chance to explain or deny the statement

-the adverse party gets opportunity cross examine

· can introduce extrinsic evidence of prior inconsistent statement
us v lebel- 

· rule 613 doesn’t give a specific timing of when witness takes the stand. Extrinsic evidence can be introduced first so long as the witness is called at some point and the opponent get the chance to cross examine. 613 applies only to statements, NOT conduct
us v denis

· inability to remember is enough for inconsistent statement (inconsistency definition is broad). Evasive answers, silensce, inability to recall, or changes in position
· trial judge has broad discretion determining whether testimony is inconsistent. 

Ince???

· not admissible under 801d1a prior inconsistent statement b/c prior proceeding wasn’t under oath

· not admissible to get statement in if trying to roundabout the hearsay b/c the prosecution ONLY called the witness to impeach her 

· prior statement > ince shot the gun, current statement> I can’t remember

· at first trial they knew she wouldn’t remember, so when they called her at the second trial they called her to impeach her.

· IF THE PROSECUTION KNOWS and their PURPOSE is to put hearsay in front of the jury, not able to call a witness just to impeach and put the hearsay in front of the jury.

· Prosecutor knows and is trying to do an end run around the hearsay rule

· Have to prove bad faith on the part of the prosecutor

LEFT OFF HERE FOR RECORDING!!!!!!!!
BIAS (does the witness have the motive to slander testimony) 401 and 403 relevant rules. Relevant to establish credibility.
· any witness can be impeached for bias and with extrinsic or intrinsic evidence

abel – prison gang member. Evidence (which was testimony) showing membership in the prison gang is sufficiently probative of witness’s possible bias toward respondent to warrant its admission into evidence. b/c the gang is out to protect each other and commit perjury=sufficient for bias

· there was safeguarding to make it less prejudicial: doesn’t state the name of the gang and sustains other objections, etc.

INCAPACITY (lacks ability to recall or perceive the object of testimony)

every person is presumed to have the capacity to testify as a witness. Capacity is to be able to perceive and recall. Couldn’t recall (memory) or perceive what they claim to have> how to impeach

· us v sasso- woman taking Prozac does not make her not able to perceive. Does not undermine ability to perceive. if it produces delusions more likely to be admissible (drunkenness). If no connection to cognitive function

impeachment through specific contradiction- x testifies to something that there are facts that aren’t true. Some fact isn’t true (no prior statement/based on facts) if you are wrong about that thing you are wrong about everything

· only goes to credibility not a substantive fact

· can only use intrinsic evidence/collateral evidence rule (irrelevant to the crime)
· can’t contradict w’s testimony by extrinsic evidence if the proof has no other purpose than to show the testimony was incorrect 

· generally limited to material (in relation to a claim or defense) issues rather than collateral matters/credibility

simmons v pinkertons lied about taking a lie detector test. In il can’t use lie detector test for substantive issues. Fact of not taking the test only goes to his credibility= collateral. So the p can’t enter into evidence any extrinsic evidence. Here, he admitted to lying on the stand and it was only intrinsic evidence.

Us v. copelin-  whether or not the person has tested positive for coke is collateral it is elicited intrinsically? It is material that 

REHABILITATION- REQUIRES prior impeachment
· honesty- w is generally honest
· consistency- w did not change story

· only two that the rules address ∧
· these three are allowed to introduce extrinsic evidence ∨
· disinterest- no motive to slant testimony

· capacity- did perceive

· specific corroboration- part of what W said was demonstrably true

· prior consistent statement- offered after charge that declarant recently fabricated a consistent statement (trigger: bribe, fabrication)

RULE 608

bolstering is offering evidence solely for enhancing a witness’s credibility before it’s attacked

rehabilitation- once a witness has been attacked, the non-attacking party can admit evidence to rehab the witness. Have to impugn untruthfulness to present truthfulness rehab.
· contradictions “depend on circumstances”

· use opinion, reputation, and specific act evidence to show character for truthfulness (extrinsic- ON CROSS EXAM or intrinsic)

· “no bolstering” does not apply to evidence of bias or interest- can introduce extrinsic evidence

· Declarant-witness’s prior consistent statement- 

· substantive, declarant must have been accused of fabricating or having a motive to lie

· non substantive statement would have to be close in time to the inconsistent statement or bad motive

· tome is that it must have been made BEFORE bad motive

opinion evidence

* not objectionable just b/c it is about an ultimate issue

lay opinion

· based on one’s PK 1st hand knowledge

· helps jury resolve a disputed fact

· not based on scientific, technical, or other specialized knowledge within the scope of expert witness

· in a criminal case, expert witness must not state an opinion on whetehr defendant had mental state or condition that constitutes an element of the crime.

· Facts and opinion ok, b/c are too difficult for a lay witness to separate.

· Expert opinion – 702, 703, 705/ experts can state an opinion

· Rule 702 a witness is qualified as an expert by knowledge, skill, experience, training or education

· Expert’s knowledge will help trier of fact

· Expert’s testimony based on sufficient facts or data

· Testimony is the product of reliable principles and methods

· Expert has reliably applied the principles and methods to the facts of the case
