EVIDENCE OUTLINE
BACKGROUD AND BASICS:
	· Law of Evidence
· Uniquely part of our legal system
· Primarily Common Law until 1975 (when the Federal Rules of Evidence were ratified)
· Attempts to develop uniform/standard codes previously were unsuccessful 
· California had developed its own code, adopted in 1965  highly influential to the FRE
· “Giants” of the Law of Evidence: Thayer, Wigmore, and Weinstein 
· Rules of Evidence
· Dictate how and when facts may be proved/disproved at trial
· Evidentiary motions in limine: motions raised before trial (distinguished from objects raised during trial when evidence is presented)
· Raised by either party to exclude evidence before trial even begins
· Not always resolved before trial, judge sometimes waits for other evidence
· FEDERAL RULES OF EVIDENCEWhy have  a Law of Evidence?
· Want to make sure that what is presented in court is reliable
· Concern that jurors are not good discerners of fact
· Unfair to the defendant to let any evidence in
· More evidence you keep out  less jury has to go on
· Want to restrain the arbitrariness of the judge (law restricts judge from making arbitrary determinations)
· The deck is stacked towards admissibility (determine by the judge  juries determine credibility) 

· Article I – General Provisions [103, 104]
· Article II – Judicial Notice
· Article III – Presumptions in Civil Cases
· Article IV – Relevance and Its Limits
· Article V – Privileges
· Article VI – Witnesses
· Article VII – Opinions and Expert Testimony
· Article VIII – Hearsay
· Article IX – Authentication and Identification
· Article X – Contents of Writings, Recordings, and Photographs
· BASIC DEFINITION: “Evidence” is some item used to prove or disprove (that makes more or less likely) the existence of some matter of fact

	· Role of the Trial Judge
· Authority (Advisory Committee Note)
· Applicability of a particular rule depends on existence of a condition  judge determines whether conditions have been met
· Chances of appellate reversal on evidentiary error are slim
· United States v. Walton 
· Afford great deference to trial court’s determination of admissibility
· Trial judge has first-hand exposure to witnesses and evidence, familiarity with case, ability to gauge impact of evidence in context of the entire proceeding (justification for deference)

	· FRE 102. Purpose and Construction
· These rules shall be construed to secure fairness in administration, elimination of unjustifiable expense and delay, and promotion of the growth and development of the law of evidence to the end that the truth may be ascertained and proceedings may be justly determined
· FAIRNESS, ACCURACY, EFFICIENCY 
· Fairness concern: marginal gains in accuracy not worth losing fairness in the process to the defendant
· Eliminate unnecessary expense and delay: problem of overlawyering (burdening the system  want to keep trials manageable and trial lengths reasonable)
· No particular order to the values  no guidance for judges when values conflict
· FRE 103. Rulings on Evidence  
· (a) Preserving a claim of error – a party may claim error in a ruling to admit/exclude evidence ONLY if the error affects a substantial right of the party, AND:
· (1) the ruling admits evidence and a party (on the record):
· (A) timely objects/moves to strike AND
· (B) states the specific ground (unless it was obvious in context), OR
· (2) the ruling excludes evidence and a party informs the court of its substance by an offer of proof (unless substance obvious in context)
· ACN: rulings on evidence CAN’T be assigned error unless a (1) a substantial right has been affected, and (2) the nature of the error was called to the attention of the judge, to alert him to a proper course of action and enable opposing counsel to take corrective measures FRE 103(a) BASIC RULE: Either D/P can claim trial judge erred in excluding OR including evidence IF that error affects a substantial right of the moving party AND if the ruling is to admit/include evidence  moving party must timely object and/move to strike, AND say why (state the basis for the objection). If the ruling is to exclude evidence  moving party has to tell the court what substantial value the evidence has with an offer of proof (unless it’s completely obvious). 

· Substantial right = right to decision on the evidence presented; if the ruling would come out the same regardless of whether the evidence was included/excluded  not affecting a substantial right

· Bandera v. City of Quincy
· BASIC RULE: to preserve an objection, counsel must state the basis/grounds for the objection (if basis isn’t obvious) [FRE 103(a)(1)] If not (failure to preserve objection)  the most the appellate court can do is review for plain error
· In this case, judge already ruled on motion in limine on the admission of a particular witness’ testimony  if moving party had explained during trial why the objections raised while that witness was testifying were different than the objection in the in limine ruling  good chance magistrate judge would have excluded it (trial court)
· No showing that the admission of the W’s testimony infected the outcome/caused a miscarriage of justice  no plain error  trial court’s ruling affirmed
· (b) Not needing to renew an objection/offer of proof – once the court rules definitively on the record (either before OR during trial)  party doesn’t need to renew to objection/offer of proof to preserve a claim of error on appeal
· (c) Court’s statement about the ruling: Directing an offer of proof – the court may make any statement about the character or form of the evidence, the objection made, and the ruling. The court may direct that an offer of proof be made in  question-and-answer form
· ACN: a ruling which excludes evidence in a jury case is likely to be a pointless procedure if the excluded evidence nevertheless comes to the attention of the juryHarmless error: no abuse of discretion, jury would have arrived at the same result without the mistake
Harmful error: if judge excluded evidence and jury could or would have reached different result  warrants reversal
Plain error: jury could not have reached the decision without the judge’s error (basically impossible to show)

·  the judge can foreclose a particular line of testimony and counsel can protect his record without a series of questions before the jury, designed at best to waste time, and at worse to “waft into the jury box” the very matter sought to be excluded
· (d) Preventing the jury from hearing inadmissible evidence – to the extent practicable, the court must conduct a jury trial so that inadmissible evidence is not suggested to the jury by any means 
· (e) Taking notice of plain error – a court may take notice of a plain error affecting a substantial right, even if the claim of error was not properly preserved


	· FRE 104. Preliminary Questions104(a) governs the trial court’s decision to admit or exclude some item of evidence. Applies to 3 broad issues judges face: (1) witness qualification, (2) existence of privilege, (3) application of other rules [character evidence & public policy rules, hearsay, and “best evidence”] 

· (a) In General – the court must decide any preliminary questions about:
· whether a witness is qualified, 
· whether privilege exists, OR
· whether evidence is admissible. 
· In so deciding, the court is not bound by the rules of evidence (except for those on privilege)
· ACN: the applicability of a particular rule often depends upon the existence of a condition (ex. Is the alleged expert a qualified physician? Is a witness whose former testimony if offered unavailable? Was a stranger present during a conversation between attorney and client?) 
· In each instance, the admissibility of evidence turns upon answer to the question of the existence of the condition  judge is responsible for making those determinations
· The rules of evidence don’t apply at this stage  judge receives evidence pro and con on the issue (even if it is hearsay), then makes decision on its admissibility 
· (b) Relevance that depends on a fact – when the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support find that the fact does exist. The court may admit the proposed evidence on the condition that the proof be introduced later. 104(a) standard: judge must decide whether witness qualified, privilege exists, or evidence admissible by preponderance of the evidence
- standard is “balance of probabilities”
- court may consider any evidence, not bound by rules  can consider evidence that would not be admissible at trial
104(b) standard: judge must decide whether a reasonable juror could conclude that the evidence exists
- standard is “sufficiency” – could a reasonable juror believe it
- low standard favoring admissibility
- court may only consider admissible evidence  bound by the Rules


· ACN: Ex – when a spoken statement is relied upon to prove notice to X  it is without probative value unless X heard it
· Relevance in this sense is labelled “conditional relevancy” (distinguished from logical relevancy of FRE 401)
· If preliminary questions of conditional relevancy determined solely by the judge  functioning of jury greatly restricted
·  these are appropriate questions for juries  (but judge makes preliminary determine whether the foundation of the evidence is sufficient to support finding of a fulfillment of the condition)
· If after all the evidence one the issue is in (pro and con), and the jury could reasonably conclude that fulfillment of the condition is not established  issue is for them (to decide to exclude evidence)
· (c) Conducting a hearing so that the jury cannot hear it – the court must conduct any hearing on a preliminary question so that the jury cannot hear it if:
· (1) the hearing involves the admissibility of a confession;
· (2) a defendant in a criminal case is a witness and so requests; OR
· (3) justice so requiresIn ruling on preliminary facts, court not bound by rules of evidence  can consider any (non-privileged) facts in making 104(a) determination. The amount of proof is “preponderance of the evidence” (must be more likely than not). Ex. Whether, on balance, a witness can communicate to establish competence. 

· ACN: preliminary hearings on the admissibility of confessions must be conducted outside the hearing of the jury
· (d) Cross-examining a defendant in a criminal case – by testifying on a preliminary question, a defendant in a criminal case does not become subject to cross-examination on other issues in the case
· ACN: limitation designed to encourage participation by the accused in the determination of preliminary matters
· (e) Evidence relevant to weight and credibility – this rule does not limit a party’s right to introduce before the jury evidence that is relevant to the weight or credibility of other evidence 

Takeaways:
· Under FRE 104, the judge should rule for the right reason
· Under FRE 103, if she does not, then the only errors that matter are the ones that have a major influence on the outcome OR raise a grave doubt as to the  outcome
· FRE 103 puts a great deal of discretion in the trial judge’s hands











RELEVANCE BASIC RULE: Evidence is relevant if it has any tendency to make a fact of consequence more/less true
· First instinct should be that evidence is relevant somehow

· Two basic principles:
· 1) all irrelevant evidence should be excluded (no exceptions)
· 2) relevant evidence should be admitted (MANY exceptions)
· Evidence can be probative (credible) and material (closely related to what you’re trying to prove
· Probative: makes facts more/less probable
· Material: necessary to what you’re trying to prove OR related to witness credulity 
· Only needs to be minimally probative to be relevant 
	FRE 401. Test for Relevance
· Evidence is relevant IF:
· (a) it has any tendency to make some fact more or less probable than it would be without the evidence (probative) AND
· (b) the fact is of consequence in determining the action (material) 
· ACN: “conditional relevancy” – probative value depends not only upon satisfying the basic requirement of relevancy, but also upon the existence of some matter of fact
· Ex: evidence of spoken statement is relied upon to prove notice  probative value is lacking unless the person sought to be charged heard the statement 
· Relevancy generally not an inherent characteristic of any item of evidence
· Exists only as a relation between an item of evidence and a matter properly provable in a case – does the item of evidence tend to prove the matter sought to be proved?
· The fact of consequence/the fact to be proved may be ultimate, intermediate, or evidentiary – doesn’t matter as long as the evidence if of
Logical relevance concerns the links between items of evidence and the issues in the case (how does each item of evidence help to link together a chain of references to prove some evidentiary, intermediate, or ultimate fact?)


	FRE 402. General Admissibility of Relevant Evidence
· Relevant evidence is admissible unless any of the following provides otherwise:
· The United States Constitution; 
· A federal statute;
· These rules; OR
· Other rules prescribed by the Supreme Court
· ACN: not all relevant evidence is admissible
· Exclusion of relevant evidence occurs by FREs, rules of civil and criminal procedure, Bankruptcy rules, act of Congress, or by constitutional considerations 

Knapp v. State
· Knapp (D): someone told me that the victim (sheriff) had clubbed and seriously injured an old man while arresting him  I acted in self-defense
· Dr. testifying: no bruises on the old man, he died of senility and alcoholism
· Any tendency is enough, doesn’t have to be substantial
· Logical relevance is set of inferences linked together
· Court’s reasoning (set of linked inferences):
· 1) Dr. testified that the old man was drunk and senile, that’s how he died
· 2) Knapp testified that the sheriff violently beat the old man to death  defendant acted in self-defense when he killed him
· 3) allowing Dr. to testify discredits Knapp
· 4) people often speak the truth (when telling a story about what happened to the old man)
· 5) people more likely to say that then a lie about being beaten to death
· 6) if someone spoke the truth  Knapp is a liar
· Weak chance of inferences, but still has some tendency to weaken Knapp’s claim  logically relevant 



PROBATIVE VALUE AND PREJUDICECourts use balancing test (403): measure probative value against prejudice using commonsense and experience to determine whether or not evidence should be admitted. 

· Probative Value: refers to evidence’s rational weight
· how persuasive it is, how probable it is 
· 1) the evidence must provide proof of the proposition is it offered to prove
· 2) the proposition to be proved must be one that is of consequence to the determination of the action
· risk-based analysis (is something more likely to occur?)
· don’t need to rigidly weigh the probativeness of the evidence
· narrative: how strong is this story? Is it convincing?
· Rational weight = given this powerful narrative, it is rational to believe that ______________. 
· Prejudice: how lawyers and fact-finders misuse evidence
· The evidence presented somehow wastes time or is unfair to the opposing party
· One of the most widespread reasons for excluding evidence
· Only some types of prejudice are considered unfair
· Ex. Emotional judgment: jury decisions made on an emotional basis
· Probative dangers: evidence could be prejudicial 
· BUT, just because something is prejudicial, it won’t always have probative danger  need to distinguish probative value from logical relevance and probative danger too

	FRE 403. Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time, or Other Reasons
· The court may exclude relevant evidence if its probative value is substantially outweighed by a danger of one or more of the following:
· Unfair prejudice,Probative value


· Confusing the issues, misleading the jury, OR
· Undue delay, wasting time, or needlessly presenting cumulative evidenceDanger of (1) unfair prejudice, (2) misleading the jury/confusing issues, OR (3) undue delay, wasting time

· ACN: case law recognizes that certain circumstances call for the exclusion of evidence which is of unquestioned relevance
· Balance the probative value of and need for the evidence against the harm likely to result from its admission
· Unfair prejudice =  an undue tendency to suggest decision on an improper basis (ex. Evidence will emotionally enflame the jury  jury will decide the case based on the way it makes them feel about the defendant, rather than based on the logical relevance and probative value of the evidence)
· Judge should also consider the effectiveness of a limiting instruction when deciding to exclude evidnece based on unfair prejudice
· FRE 403 finds support in FRE 102 – rules both value fairness, accuracy, and efficiency
· Extremely strong evidence WILL prejudice one of the parties (the strong evidence presented by one party inherently weakens their opponent’s case)
· Evidence is only a probative danger if it fits into one of the three categories: (1) unfair prejudice, (2) confusion of the issues/misleading the jury, OR (3) undue delay/wasting time/evidence is cumulative
· Just saying something is prejudicial doesn’t mean evidence runs afoul of 403
· Prejudicial danger must SUBSTANTIALLY outweigh probative value
· Ex. If the probative value of the evidence is 50%, and the prejudicial danger is 50%  the evidence will be admitted
· 403 is biased in favor of admitting evidence  the danger has to substantially outweigh the benefit
· Even if the danger is slightly more than the benefit, that’s not enough – it must substantially outweigh

United States v. Noriega
· D is a Panamanian General, accused of drug smuggling
· D wants to use classified information about his work for the U.S. (the reasons for payments he received)
· Gov’t saying that D had unexplained wealth  D wants to show that work with the U.S. explains his wealth
· Knowing the content of work makes D more credible to the jury
· D says the U.S. paid him $10 million, Gov’t says it paid him only $320,000
· Court finds that the probative value is only marginal
· The differences in amounts doesn’t add much to knowing that the D got money from the Gov’t
· Better proof would come with invoices, ledgers of payment (evidence of that nature would have high probative value, convincing)
· AND, the evidence may mislead/confuse the jury – make is seem that the case is about the United States’ improper action in Panama rather than D’s drug smuggling

United States v. McCrae
· Prosecutor showing gruesome pictures of murder victim (photos are evidence at issue – only two excluded)
· Victim had head blown off with bullet that exploded her head
· D claimed that it was a hunting accident, BUT P says victim’s body positioning provides evidence of intentional killing (that’s why P wanted photos in – helped to show the position of the victim, and the rifle used, support the idea that victim shot intentionally and D acted with required mental state)
· Court rules that relevant evidence is inherently prejudicial
· As long as it’s not substantially unfairly prejudicial  the evidence is admissible
· The prejudice here was not undue, and did not substantially outweigh the probative value of the photos

Old Chief v. United States   
· D charged federally by indictment for assault with dangerous weapon and using firearm in relation to crime of violence
· Statute made it unlawful for anyone convicted in any court for crime punishable by imprisonment for more than a year to possess a firearm
· D had prior criminal conviction for assault causing serious bodily injury  asked court to order that P could not mention his previous conviction by name, but could only say that “D has been convicted of crime punishable by imprisonment exceeding one year”
· D argued that telling jury the name of his crime would ease P’s burden, and would be unfairly prejudicial under 403
· P refused to stipulate, court denied request for order
· Supreme Court held that name of offense relevant in making the “previous offender” statues more probable BUT name is also unfairly prejudicial  excluded
· P wants to show that D has prior felony (legitimate use of evidence) and that D is nasty criminal (illegitimate use)
· BUT evidence that is inadmissible for one purpose can still come in if it’s admissible for another
· FRE 105. Limiting Evidence That is Not Admissible Against Other Parties or for Other Purposes 
· If the court admits evidence that is admissible against a party or for a purpose – but not against another party, or for another purpose – the court, on timely request, must restrict the evidence to its proper scope and instruct the jury accordingly
·  the factfinder (judge or jury) should ignore the illegitimate use
· BUT, Supreme Court holds that the most jury needs to know is that D has criminal conviction that falls into category required by the statute
·  unfair prejudice substantially outweighed the discounted probative value of the record of conviction  abuse of discretion to admit it


	CONDITIONAL RELEVANCE
FRE 104(b). Relevance that Depends on a Fact. 
· When the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding that the fact does exist. The court may admit the proposed evidence on the condition that the proof be introduced later. 
· Rule deals with breaks in the chain of causation 
· Relevance of evidence depends on whether a fact exists  proof must be sufficient to support finding that fact exists
· If there are two items of evidence:
· Relevance of one depends on the relevance of the other, can’t prove them both at the same time – have to prove one and then the otherIf some piece of evidence depends upon evidence earlier in the chain of references  FRE 104(b) requires a preliminary showing that it is relevant.
Proponent must showing that a reasonable jury could conclude that the evidence exists
If the evidence doesn’t make sense alone, or when the context of the evidence doesn’t resolve the missing factual link  conditional relevance issue. 

·  must show judge that any reasonable juror could believe the antecedent fact
· Ex. D charged with killing Victim in order to benefit from Victim’s life insurance
·  fact that Victim had life insurance only relevant if D knew about it
·  have to prove with relevant evidence that D knew about the insurance (this would be the antecedent fact)
· If promise to  present antecedent evidence is unfulfilled  evidence can be struck
· Ex. D (Sally Smith) is on trial for murder. 
· A witness called by the prosecutor is asked who the witness saw leaving the scene of the crime. The W responds, “it was Sally Smith, who lives at 123 Elm St.”
· Missing factual link: how does this W know this information?
· if the witness is Sally’s son  the context of the evidence makes sense – a son would know his mother’s name and where she lives
· BUT, if the witness never met Sally before  the context doesn’t provide the missing link, and the prosecutor would need to show the antecedent facts – would need to provide proof of how the W knew Sally Smith and her address




TRIAL MECHANICS
· Judge has discretion over how trials run – over the order of proof and modes of acceptable questioning
· Plaintiff/Prosecutor goes first (because P has burden of proving case)
· Defendant goes second, if at all (if D puts on case-in-chief  P may rebut)
· Order of proof usually: opening statements  each party’s direct and cross examinations  closing arguments
· Federal Rules of Evidence don’t say much about this process 
· Instead give trial judges discretion to modify standard of presentation
· Process should serve standards of FRE 102 (fairness, accuracy, efficiency)
	FRE 611. Mode and Order of Examining Witnesses and Presenting Evidence
· (a) Control by the Court; Purposes – the court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to:
· (1) make those procedures effective for determining the truth;
· (2) avoid wasting time; AND
· (3) protect witnesses from harassment or undue embarrassment.

Stone v. Peacock
· Traditionally, party can call witnesses in any order they choose, and witnesses can be cross-examined while on the stand about their testimony
· BUT, here trial judge required plaintiff to testify first, and lay out the chronology of the case
· As a concession to the plaintiff, the court precluded defendant from cross-examining plaintiff at that time
· Court held the ordering permissive under the broad discretion granted to trial court judges under FRE 611
· In order for D/P to prove there was reversible error by the ordering, would have to show harm was caused in one of the following ways:
· 1) unfair to moving party
· 2) inefficient, OR
· 3) impeded finding truth
· Best argument would be fairness, but appellate court says no

Elgabri v. Lekas
· Traditionally, parties have control over which witnesses they call
· Issue here is that plaintiff wanted to prove his case primarily by calling defendants as his witnesses, and treating them as hostile witnesses
· P wants to ask all the Ds leading questions on direct (because they are hostile witnesses)
· Judge says no – what P wants is unfair and inefficient
· Unfair practice because P is calling adverse witnesses and then basically harassing them
· Inefficient because P explaining his case by using [the equivalent] of cross examination is lengthy and confusing

FRE 611. Mode and Order of Questioning Witnesses and Presenting Evidence
· (b) Scope of Cross-Examination 
· Cross-examination should not go beyond the subject matter of the direct examination and matters affecting the witness’s credibility. 
· The court may allow inquiry into additional matters as if on direct examination. 
· Scope of inquiry on direct determines scope of inquiry on cross, redirect, and so on. 

United States v. Carter
· Person who puts witnesses on the stand controls the scope of the examination
· P puts on witnesses, D counsel conducts cross-examination (most often in criminal cases; D doesn’t often present witnesses)
· Dictate scope of inquiry by asking only certain questions on direct examination 
·  D can only ask questions on cross for subject matter presented on direct
· Here, D did call witness, and P asks something not addressed on direct
· P extends scope with 3 subject matter areas:
· 1) D’s confession to her (the witness)
· 2) W’s memory of clothing that D was wearing
· 3) recognition of clothing discarded following robbery as similar to clothing owned by D
· Court allows P to go beyond scope based on 102 values (fairness, accuracy, efficiency)
· Probably efficiency here – don’t have to call the W to the stand twice

FRE 106. Remainder of or Related Writings or Recorded Statements [RULE OF COMPLETENESS]
· If a party introduces all or part of a writing or recorded statement  an adverse party may require the introduction, at that time, of any other part (or any other writing or recorded statement) that in fairness ought to be considered at the same time. 
· Party may require introduction of clarifying documents “at the time” original portions are introduced
· Applies only to written and recorded statements  does not apply to incomplete witness testimony
· Only those portions that “in fairness” should be considered are admissible 
· Provides limitation on the court’s broad control over the order of trial
· Proponent of evidence can’t introduce misleading statement (misleading because it only tells the good part, only says something favorable  adverse party can require the rest to be stated/brought forth)
· Controlled by adverse party, not the judge

FRE 611. Mode and Order of Questioning Witnesses Presenting Evidence.
· (c) Leading Questions – Leading questions should not be used on direct examination except as necessary to develop witness’s testimony. Ordinarily, the court should allow leading questions:
· (1) on cross-examination, AND
· (2) when a party calls a hostile witness, an adverse party, or a witness identified with an adverse party. 
· In general, can’t ask leading questions on direct (questions that suggest the answer)
· Questions shouldn’t be so open as to allow a narrative (wastes time), BUT shouldn’t be so closed as to suggest answer
· CAN ask leading questions on direct to:
· 1) children and hostile witnesses
· 2) when setting/asking preliminary questions

United States v. Nabors [leading questions for children okay]
· Witness is Tray Campell (gov’t witness), and nephew of Ds (who are accused of robbing bank)
· Gov’t’s witness, gov’t examining  ordinarily would not be able to ask leading questions 
· Q: “Tray, what exactly did he say? …Have you told me before what they said?”
· Not improper because Tray didn’t want to say the answer in court (it contained profanity)
·  Tray’s hesitancy to say statement (exact term) made it okay to ask leading question
· Afraid of getting in trouble for cussing in front of authority figures
· Not improperly leading: (1) easier to answer leading question  more allowable to ask children leading questions, AND (2) because Tray would normally get in trouble for answering that question because of the profanity

Ellis v. City of Chicago [leading questions for witnesses presumed to be hostile]
· Cop shot dog on home entry  being sued by P civilly 
· Two procedures under 611(c)
· 1) establish witness as hostile
· 2) fit witness into a category of witnesses identified as hostile
· Witnesses called by P here are fellow police officers  identify with the adverse party (the cop being sued)  P can ask leading questions
· Trial court refused to recognize cop witnesses as identified with adverse party, BUT appellate court says error committed
· However, P did not show prejudice – neither witness was hostile/evasive  no harm, no foul 



COMPETENCE
· “Competence” and “competency” used to describe witnesses [witness competence to testify]
· Modern view: anyone should be allowed to testify
· Jury should judge witness’s credibility for itself
· Trust jurors to sort good witnesses from bad much more than their general ability to sort good and bad evidence
· Competence rules give the jury the power to determine whether live witnesses are telling the truth
	FRE 601. Competency to Testify in General
· Every person is competent to be a witness unless these rules provide otherwise. 
· BUT, in a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision (we aren’t as concerned with this portion of the rule)
· Same structure as 402
· Every person competent to be a witness unless the rules provide otherwise… [601]BASIC RULE: FRE 601 is a strong presumption in favor of allowing witnesses to testify. 

· Relevant evidence admissible unless any of the following rules provide otherwise… [402]

Rosen v. United States
· Rosen and Wagner indicted in district court for conspiring with Broder to buy and receive certain checks and letters stolen from authorized depositories for mail
· Broder pleaded out, called as witness for gov’t – objection made that he was not competent to testify because he had previously plead guilty to forgery (crime involves lying, misrepresentation – Broder could have stake in the outcome)
· objection overruled, Broder allowed to testify
· court reasoned that truth more likely to be arrived at by hearing the testimony of all persons of competent understanding who may have knowledge of the facts of the case
· leave credit and weight of the testimony to the jury rather than rejecting witnesses as incompetent
·  unless rules say otherwise, strong presumption that everyone is competent as witness

United States v. Lightly
· Terrance McKinley stabbed by fellow inmates, Lightly and McDuffie investigated, only Lightly charged
· McDuffie not indicted by grand jury because psychiatrist found him incompetent to stand trial, criminally insane at the time of the trial
· Lightly convicted
· Gov’t’s case included testimony from victim, inmates, and McKinley’s treating physicianBASIC RULE: every person presumed competent if:
· They can remember
· They can communicate
· They can understand the oath to testify truthfully

· Lightly claimed he was walking along cell block, saw McKinley and McDuffie fighting, went into cell to break it up and was cut by McDuffie (explaining cuts on his hands)
· Testimony corroborated by three other inmates
· Lightly also wanted McDuffie to testify that Lightly was not involved, but court ruled that he was incompetent to testify because he had been found incompetent to stand trial (subject to hallucinations)
· BUT appellate court says McDuffie still competent to testify as witness under FRE 601
· No categorical exclusion of the insane as per se incompetent
· All that is required is personal knowledge, capacity to recall, and ability to understand duty to tell the truth

	FRE 602. Need for Personal Knowledge
· A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. 
· Evidence to prove personal knowledge may consist of the witness’s own testimony.
· This rule does not apply to a witness’s expert testimony under Rule 703. 
· ACN: question of whether the witness did perceive is question of conditional relevance
· Testimony is relevant ONLY if witness did perceive
· Witness did perceive only if she believes she did perceive
· if sufficient grounds to believe that a juror could find the witness had personal knowledge  the jury will get to evaluate that question for themselves [104(b) conditional relevance standard]
· 602 provides major limit on competence by requiring personal knowledge
· Personal Knowledge = not only that the witness had the capacity to perceive, but that the witness did perceive and can recollect impressions having any tendency to establish a fact of consequence
· something that the witness saw/heard, NOT something that someone else saw/heard
· limits trial testimony to firsthand accounts
· problem is deciding whether the witness has personal knowledge – deciding whether to believe the W
· applies to 2/4 of credibility factors:Credibility Factors:
1. Perception
2. Memory
3. Sincerity
4. Narration

· 1) Perception – how well did the witness perceive the event?
· 2) Memory – how well has the witness remembered what she perceived?
· 3) Sincerity – is the witness testifying honestly and truthfully?
· 4) Narration (ambiguity) – do the witness’s words means what the fact finder assumes them to mean?
· Evidentiary guarantees:
· 1) demeanor: does the witness have the personal knowledge they claim to have?
· 2) cross-examination: tests credibility – if witness perceived the events  W has personal knowledge of events
· 3) oath [FRE 603]
· Assessed under sufficiency standard

United States v. Hickey
· Hickey (D) drug distributor, witness is Ventimiglia
· D doesn’t want Ventimiglia to testify (Ventimiglia is cocaine addict – during cross defense counsel exposed lack of memory, uncertainty of details, inconsistencies in testimony)
· 602 threshold is low – witness may not testify to a matter unless evidence is introduced sufficient to support finding that the W has personal knowledge of the matterBASIC RULE: so long as W perceived what he claims to have seen/known  up to jury to weigh conflicting testimony. Fact that his testimony conflict doesn’t prevent him from having personal knowledge. 

·  should not be excluded for lack of personal knowledge UNLESS no reasonable juror could believe the witness had the ability and opportunity to perceive the event he testifies about (jury still left to weigh credibility of the evidence  if unreliable, still not given much weight)
· Even though Ventimiglia’s testimony in large part unbelievable, reasonable juror could believe that he and other Ws perceived the course of events they testified about


AUTHENTICATION
· Items of physical evidence must be authenticated if they are to come into evidence (think about facts of the world vs. facts of the case)
· Physical evidence generally introduced by witness on the stand
· Need witness to vouch that the piece of evidence is in fact what the witness says it is
· Evaluated using relatively low “sufficiency of evidence” standard (same as 602 for personal knowledge, and 104(b) for conditional relevance)
· Want to get evidence in front of jury  authentication easy in terms of probative weight
· Jury determines whether it is what it claims to be
· If any reasonable juror could believe it  item of evidence is authenticated 
	FRE 901. Authenticating or Identifying Evidence
· (a) In General – to satisfy the requirement of authenticating or identifying an item of evidence, the proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is. 
· (b) Examples – the following are examples only – not a complete list – of evidence that satisfies the requirement:
· (1) Testimony of a Witness with Knowledge – testimony that an item is what it is claimed to be. 
· (2) Nonexpert Opinion about Handwriting – a nonexpert’s opinion that handwriting is genuine, based on a familiarity with it that was not acquired for the current litigation [being able to recognize your spouse’s handwriting]
· ETC. 
· Governed by sufficiency standard  proponent must present facts to support finding that the item is what he/she claims it is
· Evidence B authentic on condition that Evidence A is authentic
·  if you can’t authenticate Evidence A  Evidence B is inadmissible 
· More specific application of 104(b)’s conditional relevance rule
· 901(b) is a non-exhaustive list of examples
· There are other ways to authenticate
· Classic ways:
· 901(b)(1) – personal knowledge, 602 standard
· 901(b)(2) – handwriting
· 901(b)(3) – expert witness
· 901(b)(4) – distinctive characteristics 
· Two best ways to authenticate:
· 1) unique characteristics 
· Ex. License plate on a car, unique tattoo in visible area, marking/etching on a barrel of a gun
· Easy to authenticate by someone with knowledge
· 2) chain of custody
· Items not unique  track the chain of custody
· Common and monotonously alike  requires chain of custody
· Breaks in chain of custody don’t necessarily kill the case because 901 has low standard for admissibility 
· Physical Evidence [non-testimonial] includes:
· Documentary evidence – deposition transcripts, letters, etc. 
· Tangible evidence – bottle, ipod, gun, knife, etc.
· Demonstrative evidence – summaries, charts, maps, accurate summarization of something significant to case

United States v. Long
· Long engaged in check fraud, forging scheme
· Comes into possession of check, sets up fake corporation to pay himself
· Claims he thought he was legitimately hired by Thermodynamics
· Has a contract that says he was hired for six months for $40,000 as promoter
· Long wants to introduce the contract as evidence
· Has his fiancé testify as witness to authenticate the contract
· She testified that it was the contract that she saw at the airport when Long showed it to her in the car
· BUT, she did not testify that it was an actual contract between Thermodynamics and Long, just that it was a contract she saw at the airport
· Under 602, witness can only testify about things he/she perceivedTIP: Have to be clear on what the purpose is that the item is being introduced for – may determine whether or not evidence is admissible. 
Item of evidence may be inadmissible for one purpose, but admissible for another. 

· The fiancé did not perceive the contract being made (interaction between D and Thermodynamics that established business relationship)  can’t authenticate formation of a contract
· BUT, Long could because he perceived it  he could memorialize it OR Thermodynamics could memorialize it
· To authenticate contract, need person who perceived its formation and who has personal knowledge
· D claims contract not being presented for its truth/accuracy, but to demonstrate his state of mind
·  fiancé can authenticate that she saw and read this piece of paper
· Can say “Long told me he entered a contract with Thermodynamics and showed me a piece of paper. This is the piece of paper he showed me.”
· If only admitted for that purpose  admissible
· But, court said error was harmless, testimony of low probative value because there was plenty of other evidence to show Long entered scheme fraudulently 

Bruther v. General Electric Company
· Personal injury claim – P electrocuted while changing lightbulb
· No unique markings on lightbulb  how do we know it’s the same one?
· P claims:
· Bulb broke  Goodin removed bulb from socket  [BREAK in chain of custody]  Riley found a broken bulb in cabinet next to site of accident (don’t usually keep broken bulbs in closet and only 6 people had access to it)  item up for authentication is the GE bulb (only one brand of bulb is used (D’s)
· Relevance of bulb conditioned on authentication
· Someone saved the bulb and put it in the cupboard 
· Cupboard could only be accessed by employees
· Bulb at trial is the one that injured P  it was the bulb that P broke  it was the bulb that injured PAll that is required is “testimony sufficient to support finding that the matter in question is what its proponent claims:
Chain of custody argument: breaks in the chain go to the weight of the evidence, not relevance  should still be introduced to jury
Two steps to authentication:
1. Is evidence sufficient to place object before jury?
2. Jury decides whether object is what proponent claims it to be. 

· Evidence sufficient that a reasonable juror could believe that the bulb was the same on P broke (sufficiency standard)

United States v. Castro
· Evidence at issue are bags of methamphetamine
· D saying evidence shouldn’t be admitted because of two month gap between when they were seized and when they were tested (don’t know what might have happened during the two month period)
· How can we be sure the drugs were there? And were not tampered with?
· Judge permits them to be introduced because they were in custody of technician
· D hasn’t presented any evidence of tampering
· W testified that bags were put in evidence locker – no indication they were tampered with  low sufficiency standard satisfied
·  breaks in chain of custody don’t automatically exclude evidence
· Breaks in chain go to the weight, not the sufficiency of the item (believability, not admissibility)

United States v. Grant
· Another drug conspiracy case, gov’t chemist testifies that he received packages from gov’t officials, tested them, found heroin
· D objects that packages weren’t authenticated  should be inadmissible
· BUT, packages are not being admitted into evidence (no physical evidence, just chemist’s testimony)
·  901 doesn’t apply
· AND gov’t has put forward sufficient evidence that the stuff the chemist tested were taken from D  satisfies 104(b) sufficiency standard




BEST EVIDENCE RULE
· Should be called “content of a document in issue” rule 
· Rule is limited to documents and only applies to some documents, and only to the contents of those documents
· Don’t think of it as best evidence – misleading and confusing 
	FRE 1002. Requirement of the Original
· An original writing, recording, or photograph is required in order to prove its content unless these rules or a federal statute provides otherwise. 
· To prove content of a document, photo, recording  we want the original (only if you want to prove its content)
· FRE 1001: an “original” of a photograph includes the negative or any print therefrom
· If data stored in computer/similar device  any printout or other output readable by sight, show to reflect the data accurately is an “original”

	FRE 1003. Admissibility of Duplicates
· A duplicate is admissible to the same extent as the original unless a genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate. 
· Ex. What if all I have is a copy? 
·  duplicate is admissible to the same extent as the original
· Rule is narrow, and almost irrelevant
· copies include photocopies and computer printouts  must produce original or copy
· Best evidence ≠ strongest evidence 
·  even if recording is the strongest evidence, it might not be the best
· So long as the content of document not in issue  it can be proved by relatively weak (but relevant) evidence
· ACN: Can use document/recording to prove content of conversation 
·  content in issue  best evidence rule would apply
· But doesn’t have to – conversation could also be proved by testimony, etc. 
· A “duplicate” is a counterpart produced by the same impression as the original, or by means of photography, or by other equivalent techniques which accurately reproduces the original

Meyers v. United States
· Evidence:
· 1) Rodger’s oral testimony (gov’t’s witness, subcommittee member)
· 2) transcript of Lamarre’s testimony before subcommittee
· Rodgers testified about what Lamarre said before subcommittee
· Not the strongest evidence (strongest would have been the transcript, exact replication of what was said)
· BUT, doesn’t mean that Rodgers’ testimony is inadmissible
· Dispute was not about the content of the transcript
· Chain of inference does not include proving the content of the testimony
· If evidence you want is conversation or activity that document memorializes  best evidence rule does not apply because the document is not in issue
· BASIC RULE: best evidence rule doesn’t apply when what’s in issue is conversation, activity, or event

United States v. Gonzalez-Benitez
· Evidence: tapes of recorded conversations in motel room about importing and distributing cocaine
· Tapes not entered into evidence
· Informant testified about conversations  content of the tapes is not in dispute
· Can prove what defendants said in hotel room with witness testimony (given by informant)
· Tapes had poor recording quality  had to use testimony of informations
· Court says you don’t need tapes, there’s not dispute about what the tapes said – the issue is about the underlying conversation that took place in the motel room, not the content of the tapes

Seiler v. Lucasfilm, Ltd.
· P (Seiler) claiming that George Lucas stole his idea for “Imperial Walkers” for Star Wars movie
·  issue is content of artistic production
· P claims that in 1976-77, his original artwork depicted machines called “Striders”
· In 1980, Lucasfilm releases “Empire Strikes Back” depicting machines called “Imperial Walkers”
· In 1981, Seiler obtains copyright on “Striders” (Imperial Walkers look like Striders) 
·  did 1976-77 pictures depict the Imperial Walker-like Striders?
· Chain of inference does require proof of the content of document (P’s original drawings from 1976-77)
· Content of document is necessary (it is in issue) in order to compare P’s drawings with Lucas’
· Content of document necessary  best evidence rule applies  originals necessary

Three Major Exceptions to the Best Evidence Rule:
1. Photocopy
2. Original unavailable through no fault of the proponent [FRE 1004]
3. Summary of voluminous evidence (records that cannot conveniently be presented in court) [FRE 1006]

	FRE 1004. Admissibility of Other Evidence of Content. 
· An original is not required and other evidence of the content of a writing, recording, or photograph is admissible IF:
· (a) all the originals are lost or destroyed, and not by the proponent acting in bad faith…
· (c) the party against whom the original would be offered… failed to produce it at the trial or hearing 
· If original is unavailable  any admissible evidence can be used (so long as otherwise admissible)

United States v. Standing Solider
· Evidence: handwritten note that D had written
· Gov’t trying to admit note into evidence (as it implicitly waives D’s Miranda rights)
·  what’s at issue is the content of the note
· Show that Miranda waived OR compare signatures (note signed, and separate confession also signed)
· Can’t find note  introduce type-written note and Captain Hill’s testimony about note
· Dispute as to whether note contains D’s signature
· Court still says evidence admissible because no evidence of bad faith on part of gov’t
· As long as no bad faith  other means of evidence (secondary evidence) can be used to prove original
· Don’t have to produce the best evidence  you can produce any other evidence sufficient to prove content of document when the original is unavailable due to no fault of proponent
· “secondary evidence” = any evidence of the content of a document other than the original document itself
·  could be typewritten copy or testimony by someone who had seen the original note, or both

	FRE 1008. Functions of the Court and Jury
· Ordinarily, the court determines whether the proponent has fulfilled the factual conditions for admitting other evidence of the content of a writing, recording, or photograph under 1004/1005. 
· But, in a jury trial, the jury determines – in accordance with 104(b) – any issue about whether:
· (a) an asserted writing, recording, or photograph ever existed;
· (b) another one produced at the trial or hearing is the original; OR
· (c) other evidence of content accurately reflects the content



HEARSAYFor many other rules, there is strong preference to admit evidence (ex. 402 – all relevant evidence admissible, unless specifically excluded). 
For the hearsay rules, there is strong preference to exclude hearsay evidence. 

· Most evidence presented through live, in court testimony of some witness
·  want testimony that is both relevant AND accurate (true, trustworthy, reliable)
· Presumption is that heasay cannot be trusted to accurately state the facts
· Hearsay is basically gossip  can’t be trusted  strong preference to exclude hearsay
· Three conditions under which witness ideally required to testify:
· 1) under oath
· 2) in the personal presence of the trier of fact
· 3) subject to cross-examination	
	FRE 801. Definitions that Apply to this Article; Exclusions from Hearsay
· (a) Statement – “statement” means a person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion. 
· (b) Declarant – “declarant” means the person who made the statement. 
· (c) Hearsay – “hearsay” means a statement that:
· (1) the declarant does not make while testifying at the current trial or hearing; AND
· (2) a party offers in evidence to prove the truth of the matter asserted in the statement.
BASIC RULE: Hearsay is an out-of-court statement, offered to prove the truth of the matter asserted.
1. Statement
2. Out-of-court
3. Offered to prove the truth
4. Of the matter asserted (the proposition that the statement asserts)
Declarant is the person making the out-of-court statement


	FRE 802. The Rule Against Hearsay
· Hearsay is not admissible unless any of the following provides otherwise:
· A federal statute;
· These rules; OR
· Other rules prescribed by the Supreme Court
· Mirror image of Rule 402 (Relevance)
· Presumption that evidence is excluded/inadmissible
· Don’t make important decision based on secondhand information/gossip along
· Preference for live testimony of witnesses, based on personal knowledge
· Gives the fact-finder a chance to see their demeanor, assess credibility, subject W to cross-examination, swear them to testify truthfully under oath
· With out-of-court statements, the fact-finder can’t assess the demeanor of the declarant; he/she is not subject to cross-examination, not placed under oath to tell the truth
· Can’t examine declarant for credibility factors: (1) sincerity, (2) memory, (3) perception, and (4) ambiguity
Trial of Sir Walter Raleigh
· Sir Walter Raleigh on trial for treason (claimed he was going to kill the King of England)Structure of Hearsay Inquiry
1. Is the statement made somewhere other than on the stand at the current trial?
2. What does the statement assert?
3. What is the statement offered to prove?
4. Does the statement’s relevance depend on its truth?

· Evidence:
· 1) Cobham’s declaration (he was conspiring with SWR, was interrogated, signed a sworn confession  later recanted)
· 2) Dyer’s testimony (saying that a Portuguese man told him that SWR and Cobham would kill the king before he was crowned)
· SWR wants Cobham to testify in court (to place him under oath, cross-examine him, and assess his demeanor)
· If his testimony is as powerful as the prosecutor claims  he will accuse SWR again nothing for court to lose
· SWR claims he should have the right to confront his accuser, AND court doesn’t know who the Portuguese man is
· By referring to him as Jesuit – suggests bias (time period)
· Want to know who Dyer was talking to (perception)
· Want to know whether Portuguese would be able to recognize Cobham and SWR (perception)
· Who did the Portuguese man hear this information from?
· If he heard it from SWR/Cobham  powerful testimony
· Otherwise  not powerful
· No context to know whether Portuguese man was being serious (sincerity)
· What exactly did he say? (Narration, ambiguity)
· Did he remember the information correctly? (memory)
· None of these problems would exist if there was live witness testimony in court of Portuguese man [PROBLEM WITH HEARSAY]

Leake v. Hagert
· Evidence:
· Witness Mr. Gross testified that P’s son said that light in his father’s tractor had been out for some time  
·  P’s son did not testify to that statement in court
· W Mr. Gross said that P’s son told him, and that P’s son is currently overseas in the Army  unavailable to testify
· Concern is over P’s son’s perception, memory, sincerity, and ambiguity
· When did he make this statement? What did he mean by “out”? 
· P’s son not under oath, can’t be cross-examined, can’t have his demeanor assessed by the jury  testimony of W Mr. Gross should be excluded


	Technical Terms
· Witness: person who testifies from personal knowledge as to events or utterances she perceived through one or more of her senses
· the person on the stand at trial who gives testimony under oath
· Declarant: person who statements the witness is reporting
· Some human person making the out-of-court statement
· Machines are not declarants (clock can’t be declarant); neither can animals 



NON-HEARSAY
· Not all evidence that looks like hearsay, is hearsay
· Some statements are not offered to prove the “truth” of the utterance, but for some other purpose
· If a statement is not offered for the truth of the matter asserted  can’t be hearsay
· Three non-hearsay uses:BASIC RULE: Non-hearsay statements are ones that are NOT “offered to prove the truth of the matter asserted”

· 1) State-of-Mind
· 2) Effect on Listener
· 3) “Verbal Acts”
· Ex. Statement is false, but is being offered to show the declarant’s state of mind.
· “Evidence is easy!” – whether the statement is true or false doesn’t matter if it’s being used to show the declarant’s state of mind (the state of mind of whoever made the statement out-of-court)
· If a statement is offered for a hearsay purpose (substantive purpose/use)  it is offered for its truth
· Substantive use often contrasted with credibility uses (impeachment)
· Impeachment is not about the truth of the statement, but about a form of contradiction; if the witness-declarant made one statement first, then contradicts himself with testimony at trial, both statements cannot be true
· It doesn’t matter which one is true, not claiming that one is necessarily false – just that there are inconsistencies (not offering either for its truth/substantive purpose)
	Declarant’s State-of-Mind
· Statements by a declarant that provide direct evidence of a state of mind CAN be hearsay
· Ex. “I think that it is the government calling me on the phone.”
· “I know he’s violent.”
· “I hate her.”
· “I am confused.”
· BUT, circumstantial evidence of a declarant’s state of mind is NOT hearsay
· Statement is relevant because it indirectly shows what the speaker/declarant knows, things, fears, etc. whether or not what the declarant thinks is true
· Common uses for state-of-mind:
· 1) to show the mental state of a criminal defendant (that he had knowledge/lack of knowledge, recklessness, etc.)
· 2) to show good faith belief in the truth of utterance or lack of malice (for libel or slander case)
· 3) other uses 
· To show lack of sanity (often arises in cases involving wills or commitment hearings)
·  Non-hearsay statements are circumstantial evidence about the declarant’s state of mind

Lyons Partnership v. Morris Costumes, Inc.
· P ultimately needs to prove there is confusion between D’s costume and P’s Barney trademark
· P owns all intellectual property rights for “Barney” character, claims that D rents a costume “Duffy the Dragon” that infringed on the Barney trademark
· Evidence:
· Elementary school principal testified that when she wore costume, kids shouted “Barney! Barney! Barney!”
·  children shouting “Barney!” is an out-of-court statement
· Different than if a child had said “I think it’s Barney.” – that would be direct evidence of state of mind  hearsay
· Here, by yelling “Barney!” – there is indirect, circumstantial evidence of children’s state of mind
· CAN’T be hearsay because the statement is false, it’s not being offered for the truth of the matter asserted (not claiming that the Duffy the Dragon costume is Barney – it’s not, that’s the whole point)
· It is being introduced precisely because it is false to show the state of mind of the declarant children who were confused between D’s costume and P’s Barney trademark

United States v. Parry
· D on trial for conspiring to distribute PCP and possession with intent to distribute
· D trying to prove he didn’t knowingly participate in criminal act because he was working with federal agents to build a case/find other drug dealers  D claims he proceeded on good faith belief that he was working for the agents, and helping them locate drug dealers
· Evidence:
· D had conversation with his mom that he was talking to narcotics agent on the phone
· Out-of-court statement from D to his mother: “The person who’s calling the house is a narcotics agent, and I’m working with him.”
· Purpose of statement was to show that the defendant knew the agent’s identify  doesn’t matter if defendant/declarant was wrong in thinking that the caller was a narcotics agent (doesn’t matter if what he was thinking was not true)
· The statement provides circumstantial evidence of the declarant’s (D’s here) state of mind
· Point is to show D’s mental state because defense depends on good faith belief that he was working for the feds
· Defense doesn’t require proving that D was actually doing so, only that he thought he was (on good-faith belief)


	Effect on Listener
· Statement is relevant because it shows what the listener knows, believes, etc. (NOT what the declarant knows, believes, etc.)
· Common scenarios:
· Criminal defendant asserting self-defense – statement may be offered to show that D was afraid of the victim
· Employment discrimination – plaintiff asserting employer failed to investigate or remedy
· Statement offered to show employer was on notice of supervisor’s harassing behavior

Southerland v. Sycamore Community School District
· P (bus driver) wants to introduce rumors that were going around that she and her harasser (another bus driver) were engaged in a sexual relationship
·  rumors (out-of-court statements) offered to show that defendant knew/should have known about the problem (essential element in negligent-retention claim)
· Statements assert that P and harasser were having sexual relationship, but not offered for the truth of the matter asserted
· Question is what supervisor “hand in his mind when he was deciding/recommending to his superior what to do in this case”
· Statements helpful to show supervisor was on notice and had duty to investigate 
· Doesn’t matter whether rumors are true/not, point is that D was on notice  evidence offered to show effect on listener (D)

United States v. Johnson
· Two doctors, Uppal and Johnson, work in the same clinic, accused of being engaged in illegal activity (drug dispensary)
· Pharmacies began calling the clinic to ask about certain prescriptions the doctors had written
· Nurse overhears Uppal say to Johnson, “you are going to have to stop writing prescriptions like that.”
· Statement offered to show that D Johnson was on notice of criminal nature of his acts (writing illegal prescriptions)
· Doesn’t matter if the acts were criminal/not, there is duty to investigate
· Statement provides circumstantial evidence that Johnson knows what he’s doing is criminal

United States v. Jefferson
· D bond-jumping, failing to appear at trial/hearing for which bail was granted
· Letters offered to show that D had notice of hearing
· Doesn’t matter whether the letters accurately state the date of the hearing
· Not offered for truth, only to show that D was sent letters about upcoming hearing, and was therefore on notice 
· On notice  duty to investigate


	Verbal Acts
· These are complicated because they do not describe something – they are a way of doing something
· Commands, questions that don’t have to be true or false
· Examples:
· “I bet you cannot jump that high”
· “Hooray!”
· “Close the door!”
· “How are you feeling?”
· The ones that matter most are ones that change your legal status
· “I do.” – at a wedding; is an action, not true/false statement
· “I accept your offer” – changes legal status to party in a contract
· Verbal acts are offered to prove the legal significance of the act
· Use of words that change legal status are not offered to prove the truth of the matters they assert  non-hearsay 
· Litigation sometimes focused on the legal significance of a physical act  if statement made before/during the act, and intended by the participants to define the act  considered verbal part of the act
· Even if the verbal part of the act may seem to fit the hearsay definition, it is not considered hearsay because it is not being offered to prove the truth of the matter it asserts, but the legal significance of the act

Legally Operative Utterances
· Civil Torts: 
· 1) defamation – for the element of publication, words themselves are the instruments that cause injury
· 2) claims of racial discrimination or sexual harassment – words are instrumental in causing injury lying at heart of the complaint
· Contracts:
· Words instrumental in engaging in or terminating contracts, and expressing their terms
· Property:
· Words instrumental in asserting ownership or distributing property
· Criminal Law: 
· 1) fraud – words essential to misrepresentation upon which fraud relies
· 2) robbery – words essential to show coercive act (but also mental state of intent)

Hanson v. Johnson
· Bystander states “tenant said ‘this double crib here and this single crib here is your share for this year’s corn’”
·  ownership established by words, by act of marking off corn 
· Here, act is accomplished by words (verbal act) rather than physical act of moving corn from one place to another
· Words change the legal status of the parties

U.S. v. Saavedra
· caller’s statements (D) offered to show fraud – D inmate at LA County Jail, called individuals whose numbers listed in phone book, posed as law enforcement/bank security check on credit card problems, asked person to read off credit card number to verify  charge Western Union money order with stolen CC
· “I am law-enforcement officer” offered to show fraud
· D specifically not a police officer  statement not offered to prove truth of the matter asserted
· One purpose of statement is to engage in illegal act (fraud)  verbal act is non-hearsay use
· BUT, could also be used to show D’s state-of-mind (non-hearsay use) 



Hearsay: StatementsBASIC RULE: whether analyzing an oral statement, written statement, or physical conduct, the conduct must be assertive to qualify as a statement. 
Assertion = any action undertaken by declarant that is intended to communicate a fact. 

· Hearsay requires a statement
· within Evidence Law – “statement” includes more than verbal utterances
Implied Assertions 
· statements also include assertive conduct – conduct asserts some statement when it is intentionally communicative 
· Ex. Pointing at D to identify him – physical conduct designed to make an assertion/statement
· BUT, only count as statements if they intend to communication some proposition
·  has to be intentionally communicative
· Different than conduct that is instinctual 
· Examples:
· Leaving a movie theater  communicates that the show is over
· Putting on a sweater  communicates that the person is cold
· Judge may treat implied assertion as hearsay when offered to prove the truth of what it seems to suggest
	FRE 801. Definitions that Apply to This Article
· (a) Statement – a “statement” means a person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion.
· ACN: rejects CL rule of Wright v. Tatham
· “a ‘statement’ is… (nonverbal conduct of a person, if it is intended by the person as an assertion”
·  the actor ONLY makes a statement if he/she intends to communicate something
· Statement must be made by human being
· No clocks (to tell what the time was), no dogs, or other non-human “statements”
· No license plates or other items not intended to assert anything
· Excludes ALL conduct not intended as an assertion
Test to determine whether conduct is both assertive and hearsay:
1. For what purpose is the proponent of the evidence offering it?
2. Did the declarant intend to communicate that purpose to an audience?

Three different ways in which conduct “tells” us something:
1. Nonverbal conduct intended to signal without words 
· Waving, tipping hat, salute, etc.
2. Verbal expression intended to imply some other assertion 
· Q: “Can you recommend this candidate for the fireman’s position?”
· A: “Well, he has very good handwriting.”
· The answer implies no, but it doesn’t directly say so
· The matter asserted is that he has good handwriting, but the statement is offered to prove that he was not qualified to be a fireman  not hearsay (not offered for truth of the matter asserted)
3. Nonverbal conduct not intended to imply anything, but which circumstantially reveals something about what the actor believes
· Squeezing tomato and then putting it back at the grocery store (not intended to imply anything, but suggests buyer doesn’t want it, it’s too squishy, it’s not ripe yet, etc.)
· Because the nonverbal conduct is NOT INTENDED to assert anything, it is not a statement  not hearsay
· Sea Captain example:
· Sea Captain inspects the boat, then goes on the boat with his whole family
· Implies that the boat is seaworthy even though captain doesn’t intend to assert anything
·  no intended asserted  not hearsay

Wright v. Tatham
· Evidence:
· Business letters sent to testator, offered to prove his competency/sanity/soundness of mind, at least that he was sane enough to conduct business
· BUT, sending letters to the testator only says something about what the sender thoughtUnder old CL standard, conduct that is not intended to communicate an assertion (but still does) could still be considered hearsay. 
Under FRE, the declarant must intend conduct to assert something to be considered an implied assertion under the hearsay rule. 

· Sender though testator was sane (circumstantial evidence), but doesn’t prove anything about testator’s state of mind

United States v. Zenni
· Evidence:
· Phonecalls taken by gov’t agents while executing valid search warrant of D’s apartment
· Phonecalls placed bets  introduced to prove that callers believed that D’s apartment was place where gambling took place (circumstantial evidence)
· Statement asserts: the bettor (caller) wants to “put $2 on Paul Revere in the 3rd at Pimlico”
· Not offered to prove the truth of the matter asserted, offered because it indirectly implies “the person I am calling is a bookie”
· Verbal act (placing the bet) does not intend to communicate the further statement (the D is a bookie)  not hearsay
· FRE 801 requires intentional act or statement 
·  calls not hearsay because no intent to communicate the relevant statement (that D is a bookie)

	Zenni
· IF non-verbal conduct intended to assert some belief  hearsay
· If verbal utterance intended to assert belief in some further fact not contained in the statement  hearsay
· Verbal utterance not intended to assert belief in further fact not contained in the statement (that D was bookie)  not hearsay
· Nonverbal conduct not intended to assert some belief (that house callers were calling was place for bookmaking)  not hearsay
	Wright
· IF non-verbal conduct intended to assert some belief  hearsay
· If verbal utterance intended to assert belief in some further fact not contained in the statement  hearsay
· Verbal utterance not intended to assert some further fact not contained in the statement  hearsay
· Nonverbal conduct not intended to assert some belief  hearsay
· OVERRULED BY ZENNI






THE CONFRONTATION CLAUSE [6TH Amendment to the U.S. Constitution]BASIC RULE: The Confrontation Clause if fully satisfied by 
- in-court testimony, 
- in the presence of the defendant, 
- subject to cross-examination. 

· FRE can be modified by the Constitution (FRE 402)
· The 6th Amendment’s Confrontation Clause sometimes conflicts with the Hearsay Rules
· Where Confrontation Clause conflicts with FRE  Constitution wins/Confrontation Clause wins
· BASIC RULE: Constitution always wins
· 6th A precludes introduction of out-of-court statements, even those admissible under hearsay exceptions
· 6th A precludes the introduction of testimonial evidence through the hearsay exceptions 
	6th Amendment’s Confrontation Clause
· In all criminal prosecutions, the accused shall enjoy the right… to be confronted with the witnesses against him…
· The Confrontation Clause DOES NOT apply:
· 1) in civil cases
· 2) to hearsay evidence introduced against the prosecution in criminal cases
· 3) to hearsay declarations from someone who winds up testifying in open court, subject to cross examination 
· Establishes D’s right to an adversarial criminal trial
· D can still introduce evidence that is precluded to the P
· Doesn’t apply to someone who testifies in court (because there is chance for cross-examination/confrontation)
·  if the state offers certain types of evidence, they’ll be barred from admission
· Precludes the prosecutor, but not the defendant
· Evidence excluded unless there’s been chance to cross examination at some point
· Testimonial = the testimony that a live witness would give
· Concern is that declarant
· (1) makes an out-of-court testimonial statement offered to prove the truth of the matter asserted
· (2) some exception to the hearsay rule permits that statement to be used at trial
·  the “witness” question becomes: what makes hearsay “testimonial”?

	Hearsay
· Statement made by non-testifying declarant is unreliable because of the four evidentiary risks (memory, perception, sincerity, ambiguity/narration)
· Solution: three evidentiary safeguards to ensure reliability (oath to testify truthfully, cross-examination, chance for fact-finder to observe demeanor)
· Permits jury to evaluate evidence through live, in-court testimony of actual speaker 
	Testimony
· Inquisitorial criminal trial by executive branch (police & prosecutor)
· Witnesses questioned privately by examining officials
· Criminal defendant never has opportunity to confront accusers
· Solution: adversarial questioning by defendant through in-court testimony of witness
· Prevents authoritarian abuses of power
· “paper” trials by deposition ineffective in proving truth




Ohio v. Roberts [prior law]
· The Confrontation Clause was equal to hearsay
· Reliability was touchstone – question was whether hearsay testimony was both necessary and reliable

Crawford v. Washington
· Evidence:
· Wife says her husband (D) probably didn’t act in self-defense
· Wife then asserts privilege not to testify against her spouse 
·  prosecution wants to introduce transcript of her testimony
· If it’s not hearsay  can’t violate the Confrontation Clause
· Gov’t thinks it can come in under a hearsay exception
· BUT, gov’t is using evidence (1) against a defendant, (2) in a criminal case, (3) without the D having the chance to cross-examine  evidence must be excluded as violation of the Confrontation clause
· Confrontation Clause applies only to evidence offered against defendant in criminal trial
· Testimonial evidence is inadmissible unless the witness is unavailable and defendant had prior opportunity to cross-examine
·  Confrontation Clause overrules federal rules of evidence
· Exceptions to hearsay rule say evidence is okay because it’s reliable (not enough to satisfy Confrontation Clause)
· There is limited protection
· Protects against hearsay only if the hearsay is in some sense a substitute for testimony
· Statements taken by examining officials in an inquisitorial system = testimonial 
· If gov’t grabs witness, gets him to incriminate D, gets rid of the W, then uses transcript as testimony  no chance for cross-examination, no check on gov’t power
· Concern for fairness and reliability 
· An out-of-court statement is testimonial if it is the “functional equivalent” of “affidavits, custodial examinations, prior testimony that the defendant was unable to cross-examine or similar pretrial statements that the D would expect to be used prosecutorially”
· Includes statements taken by police officers in the course of interrogations 
	
Davis v. Washington
· Two domestic violence cases decided by Supreme Court – Davis and Hammon
· Davis: 
· 911 call made, emergency reported, Davis’ statements contemporaneous, describing an on-going emergency to 911 operator  non-testimonial
· 911 call: state of emergency, not the same as questioning about an incident that has already taken place
· Gov’t isn’t trying to produce testimony, instead trying to establish what’s going on, what services and help the gov’t needs to provide
· So long as an emergency is on-going  statements made are not yet testimonial ( confrontation clause does not apply)
· Identify circumstances of ongoing emergency
· Also identify non-emergence factors 
· Hammon: 
· Hammon’s statements made to police in the house, after the incident occurred, no longer an emergency
· Police respond to call, arrive and question her, she signs written statement/affidavit
· Only testimonial if produced in response to gov’t interrogation of some sort, emergency no longer taking place
· Identify circumstances of past criminal conduct
· Police have secured the premises and removed assailant  no on-going emergencyConfrontation Clause Questions
1. Is the statement out-of-court?
· If no  no Confrontation Clause issue
· If yes  move to 2. 
2. Is the statement to be used in a criminal trial?
· If no  no Confrontation Clause issue
· If yes  move to 3. 
3. Is the declarant available to testify at trial?
· If no  move to 4. 
· If yes  no Confrontation Clause issue
4. Is the statement offered against the defendant?
· If no  no Confrontation Clause issue
· If yes  move to 5. 
5. Is the statement testimonial?
· If no  no Confrontation Clause issue
If yes  evidence excluded based on 6th A Confrontation Clause

· Questions pertain to past incidents 

Test for Interrogation:
· Do the circumstances objectively indicate that the primary purpose of the conversation between gov’t actor and declarant was to investigate past criminal conduct OR to identify an ongoing emergency?
· if the primary purpose of the questioning is to investigate past criminal conduct  the statements are testimonial
· if the primary purpose of the questioning is to investigate an ongoing emergency  the statements are NOT testimonial 


Michigan v. Bryant
· objective factors used to establish emergency as the primary purpose of police questioning include:
· 1) existence of an emergency
· 2) medical condition of victim
· 3) interrogator’s purpose in asking questions, AND
· 4) victim’s purpose in answering questions 
· 4 part test helps establish reliability
· The more broadly the investigation is read  the more likely the statement is testimonial
· The more broadly the emergency is read  the less likely that it’s testimonial
· Ex. if victim is providing information to help secure help for himself, to ensure his safety  ongoing emergency, not testimonial
· If victim is already safe, and is telling police about incident that previously occurred  no longer ongoing emergency, statement IS testimonial
· Ruling somewhat revives reliability justifications for admission in Ohio v. Roberts
· Concern of Confrontation Clause no longer as much about gov’t abuses of power as about reliability of the evidence


Melendez-Diaz v. Massachusetts
· Forensic Lab reports:
· Traditionally, admissible under a statutory exception to hearsay in FRE 802
· The report is reliable, written by gov’t employee whose purpose is to gather information  renders evidence reliable
· BUT, Confrontation Clause requires procedural guarantee
· Cross-examination necessary to test reliability
· Requires the witness to be present in court
· Enables a test of witness’s honesty, proficiency, and methodology in producing the report
· Forensic Lac technician is a “witness” because the purpose of preparing the lab report is to generate “testimony” that will be used against D at trial
· Arguments about technician’s status as witness depends on reliability (objectivity, honesty, and diligence produced by neutral scientific testing)
· BUT the court thinks lab testing requires the exercise of judgment, and is potentially liable to manipulation
· The testimony of a lab technician is not simply repeating the results of a machine, but adding in own view too
·  these views must be subject to cross-examination to satisfy the Confrontation Clause
· Testimonial records
· Affidavits prepared for use at trial as substitute for live testimony fall within core case of “testimonial”
· Forensic reports stating facts that form basis of criminal conviction are prepared for use against criminal defendant 
· Non-Testimonial Records
· Business records (FRE 803) “created for the administration of an entity’s affairs” rather than for use at trial
· BUT, business records might be excluded if the regularly conducted business activity is the production of evidence for use at trial 

Bullcoming v. New Mexico
· Can’t get lab technician to testify on behalf of another lab technician
· The one who conducted the test must be the witness/must be the one to give testimony

TEST TO USE ON FINAL EXAM: Sotomayor’s objective test from Michigan v. Bryant
· To determine whether the “primary purpose” of an interrogation is to “enable police assistance to meet an ongoing emergency,” (which would render  resulting statements nontestimonial, and admissible), the court must objectively evaluate the circumstances in which the encounter occurs and the statements and actions of the parties
· Factors:
· 1) existence of an emergency
· 2) medical condition of the victim
· 3) interrogator’s purpose in asking questions
· 4) victims purpose in answering 
· Circumstances in which an encounter occurs – at/near scene of the crime vs. at a police station
· During an ongoing emergency or afterwards
· The relevant inquiry IS NOT the subjective or actual purpose of the individuals involved in the encounter but rather the purpose that reasonable participants would have had, as ascertained from statements and actions, and the circumstances in which the encounter occurred 




EXCEPTIONS TO THE HEARSAY RULE
· Some out-of-court statements do fit the hearsay definition, but the rules treat them as not-hearsay
· Rules are “not-hearsay” because the declarant (of their boss) is available as a witness
·  if declarant testifies at trial as witness  special set of rules applies, 801(d)(1)
· If testimony offered by party-opponent  801(d)(2)
· If declarant’s availability is immaterial  803
· If declarant is unavailable/unable to be procured in court  804
· FRE create 3 general exceptions to hearsay:
· 1) witness-declarant “not hearsay” (801(d))
· 2) declarant unavailable (804)
· 3) immaterial whether declarant available (803)
	FRE 801. Definitions that Apply to this [Hearsay] Article; Exclusions from Hearsay
· (d) Statements that are Not Hearsay – a statement that meets the following conditions is not hearsay.
· (1) A Declarant-Witness’s Prior Statement – the declarant testifies and is subject to cross-examination about a prior statement, and the statement:
· (A) is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing, or other proceeding, or in a deposition;
· (B) is consistent with the declarant’s testimony and is offered to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying; OR
· (C) identifies a person as someone the declarant perceived earlier
· Statements by declarant-witness are not hearsay
· Declarant testifies  becomes witness, competent with personal knowledge AND is subject to cross-examination (that’s why not hearsay, because evidentiary protections for oath, demeanor, and cross-examination are in place)
· IF it was given in a prior hearing under oath  admissible (?)

FRE 801 splits out-of-court statements into 3 categories: 
1) 801(c): Doesn’t fit the definition  not hearsay
2) 801(c): Fits the definition  inadmissible hearsay
3) 801(d): Fits the definition, but not treated as hearsay

Prior Inconsistent Statements [801(d)(1)(A)]
· 801(d)(1)(A) – CAN’T be confrontation clause issue because the declarant is there to testify as witness
· Statement has to meet stringent guidelines, two further guarantees of reliability:
· 1) out-of-court statement must be inconsistent with current testimony
· ACN: allows explorations of both current and prior inconsistent statements
· 2) out-of-court statement also given under oath at the prior proceeding
· Used to attack witness’ credibility – if statements inconsistent  suggests the declarant-witness is not being truthful (both statements can be true) 
·  not offering statements for their truth, but to show inconsistencies  not hearsay 
· Usually introduced to rebut earlier testimony

Albert v. McKay
· Albert (P) was employee of McKay (D) for several years 
· One day at work, P’s clothing got caught in appliance attached to one of the shafts used to power the mill machinery
· His body drawn toward the shaft, injured and killed him
·  wife sued for negligent killing
· P claimed that machinery was negligently started after decedent had begun work BUT numerous witnesses testified that it was started before
· Evidence:
· Witness (Elmer, who is also declarant), made statement before that machine wasn’t running (statement made right after accident)Under FRE 801(d)(1)(A)- the out-of-court statement ONLY admissible if made:
· Under oath
· Penalty of perjury
· Legal proceeding (trial, hearing, deposition, other proceeding such as grand jury)

· Inadmissible if no oath/no penalty of perjury/not made at prior legal proceeding
If declarant not available to testify as witness  801(d)(1) does not apply. 

· At trial, Elmer testifies as witness, says that machine was running
·  inconsistent statements, can be used to impeach Elmer because his prior out-of-court statement undermines his statements made in court
· Wife (P) wants statement introduced to prove that machine wasn’t running (fact that she needs to prove to win case)
· Substantive use of statement: being offered to prove it’s true fact
· Statement is out-of-court, offered to prove the truth of the matter asserted (that machine wasn’t running)
· Declarant is witness testifying at trial, BUT still doesn’t fit 801(d)(1)(A) exception
· It is an inconsistent statement, BUT not made under oath, at trial, or at other legal proceeding 
·  inconsistent statements only admissible to impeach witness
· Inadmissible as not hearsay (because not made under oath at legal proceeding)

Statement of Identification [801(d)(1)(C)]
· FRE 801(d)(1) Declarant Witness’s Prior Statement – the declarant testifies and is subject to cross-examination about the statement, and the statement…
· (C) identifies a person as someone the declarant perceived earlier
· Statement identifies person that declarant perceived earlier
· Memory fades  identifications made earlier are more reliable than IDs made in court
· Permissible uses of statement:
· Impeachment: to contradict in-court identification (never hearsay, not offered for truth of matter asserted)
· Substantive: to show someone is in fact the person identified in the out-of-court statement (definitional exception to hearsay)
· Two reasons hearsay statement more reliable:
· Closer in time to perception (concern for erroneous memory, faulty perception less likely with hearsay identification)
· Trial is more suggestive than original context (D already on trial, in courtroom, more pressure to make ID)

United States v. Owens
· Correctional officer hit over the head with a pipe, lost his memory, in hospital for one month BASIC RULE: for the Statement of Identification exception of the Hearsay Rule to apply, two criteria must be met:
1. The statement must be one of identification after having “perceived” the identified person, AND
2. The speaker/declarant must be subject to cross-examination on the statement (must testify as witness in court). 
Permissible uses of statements of identification:
· Impeachment: to contradict an in-court identification  never hearsay
· Substantive: to show someone is in fact the person identified in the out-of-court statement  definitional exception to hearsay

· When FBI agent interviewed him he was lethargic, unable to remember attacker’s name; agent came back a couple  weeks later, Foster much better, named D and picked him from photo array 
· Evidence:
· Foster (CO) interviewed by an FBI agent, identified D as his attacker [declarant statement of identification]
· Foster testifies at trial, on cross-examination, admits that he can’t remember seeing his assailant, couldn’t remember any other hospital visitors (other than FBI agent)
· Out-of-court statement (ID made at hospital) offered to prove that D attacked Foster  offered for substantive value
· 801(d)(1)(C):
· 1) Declarant-witness IS testifying at trial
· Witness MUST be subject to cross-examination (memory loss doesn’t render unavailable for cross
· The whole point is that the earlier statement is considered more reliable (closer in time, perception, memory, and trial is more suggestive than the original context)
· 2) statement IS a prior identification
· Cross-examination is about the statement
· At some point, memory loss could be so extreme that cross examination is impossible
· FBI agent could have testified about Foster’s identification 
· 3rd party CAN testify about witness-declarant’s out-of-court statement, but only if the declarant is present at trial and subject to cross-examination as witness
· Memory is major point of cross-examination
BASIC RULE: under 801(d)(2), anything said by a party to the lawsuit is admissible for a substantive use by the other side. 

Statements by Party Opponents [801(d)(2)]
· (d) Statements that are Not Hearsay. A statement that meets the following conditions is not hearsay. 
· (2) An Opposing Party’s Statement. The statement is offered against an opposing party, AND
· (A) was made by the party
· (B) is one that the party adopted
· (C) was made by an authorized person (someone who the party has authorized to speak on their behalf)
· (D) was made by the party’s agent, OR
· (E) was made by the party’s co-conspirator
· Trial is an adversarial institution, it is hard-to-impossible to bring/defend cases without substantively using the opponent’s statements
·  underlying rationale for party-opponent doctrine is adversarial fairness
· 801(d)(2) is about adversarialness
·  need to allow statements by party opponents
· ANY statement is admissible (doesn’t have to admit anything contrary to the party’s interest)
· Doesn’t matter whether declarant has personal knowledge or not
· Anything said by one party can be admitted by the other
· Party (P) makes hearsay statement  admissible for substantive use by D

Salvitti v. Thorpe
· Evidence:
· Driver (D) said “accident was my fault”
· Ps want to introduce statement against driver and his employer (D)
· D wasn’t there when the accident occurred  lacks personal knowledge
· BUT, under 801(d)(2), party opponent doesn’t have to have personal knowledge for statement to be admissibleIn order for 801(d)(2) to apply:
· Need to make sure proponent is the opposing party of the declarant
· If the declarant is not a party to the lawsuit  rule does not apply (statement is hearsay)
· Declarant must be an adverse party

· Any statement made by party opponent is admissible
· D promised to pay P’s injuries, admitted accident was driver’s fault  statement is admissible for use by P

U.S. v. Phelps
· D and co-D were charged with possession of large amount of marijuana
· D is declarant, but statement made out-of-court is not by an adverse party
· In order to out-of-court statement to be admissible under 801(d)(2) – it MUST be made by opposing party

Two wrinkles on party-declarant statements:
· Any statement of opposing party-declarant is admissible, BUT
· 1) under the Rule of Completeness – a party’s own statement may be admissible to cure the opponent’s distortion
· 2) Multiple Hearsay – others’ statements (statements by parties who are not part of lawsuit) that are repeated by a party opponent may be inadmissible




MULTIPLE HEARSAY
· Hearsay within hearsay – can be multiple levels
· Can be infinite number of declarants  need to find exception for each level of hearsay in order for statement to be admissible
· The same exception might apply multiple times (BUT not usually the case on exams)
	FRE 805. Hearsay Within Hearsay
· Hearsay within hearsay is not excluded by the rule against hearsay IF each part of the combined statements conforms with an exception to the rule. 
· For multiple hearsay to be admissible, each statement must pass a hearsay exception. 

Reed v. McCord  [admission of party opponent]
· Hearsay: witness (stenographer for board of coroners) testifies that D stated at a coroner’s hearing “the dog of the machine was out of position”
· Out-of-court statement relies on another out-of-court statement (D was not present when accident occurred)
· Multiple Hearsay: witness (stenographer) testifies that D stated at coroner’s hearing “I heard someone say that the dog of the machine was out of position”
· The out-of-court statement describes another out-of-court statement 
· At hearing, coroner only testified that D said “the dog of the machine was out of position”
· D claims that because he did not present when the accident took place, he did not have personal knowledge  his admission should have been excluded
· If D had only admitted that he heard that the dog of the machine was out of position (the multiple hearsay issue)  the statement would have been inadmissible; D would merely have been repeating a statement that he heard, not admitting the facts included in it 
· BUT, D’s statement was a plain admission of facts and circumstances of the accident  admissible as statement by party-opponent

FRE 805 applies to 801(d)(2) for statements by party opponents
· 801(d)(2) doesn’t require personal knowledge  it’s easy for a party opponent to adopt a statement as their own
· Ex. “John will be at bar review” = simple hearsay
· “John said he will be at bar review” = multiple hearsay

BASIC RULE: anything a party opponent says that does NOT include “he said…” or “I heard…”  party opponent has adopted the statement (simple hearsay, admissible as statement by party opponent)
· If the party instead repeats what someone else has said, they are distancing themselves from the statement “I heard Johnny say…”  two levels of hearsay (multiple hearsay), and both statements have to satisfy a hearsay exception




RULE OF COMPLETENESS
	FRE 106. Remainder of or Related Writings or Recorded Statements 
· If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part – or any other writing or recorded statement – that in fairness ought to be considered at the same time. 

Beech Aircraft Corp. v. Rainey
· Navy training aircraft crashed, both pilots killed, and surviving spouses by product liability suit against Beech Aircraft
· Ps clcaim that the crash caused by loss of engine power (rollback) due to some defect in fuel control system, Ds claim pilot error caused crash
· P Rainey writes a letter, alleges crash caused by rollback
· At trial, Rainey did not testify during P case-in-chief, but called by defense as adverse witness
· On direct, Rainey admitted to statements he wrote in the letter a hypothesized scenario of the accident (admissible as statements by party-opponent, even though letter would otherwise be hearsay)
· On cross, Rainey’s atty asked “in the same letter to which Mr. Toothman made reference to in his questions, did you also say that the most probable cause of this mishap was rollback?” – before he could answer, defense counsel objected and court sustained objection
· Supreme Court holds that trial court erred – should have allowed Rainey to present a more complete picture of what he wrote in the letter
· Misleading use of letter by D (statement admitted as statement by party opponent)  FRE 106 allows the rest of the letter to be introduced to cure the “distortion”
· Under Rule of Completeness, the whole letter comes in for fairness and accuracy (although normally the rest of the letter would still be considered inadmissible hearsay)
· Here, the whole letter must come in because otherwise the “admission” Rainey makes only tells one part of the story, presents a misleading picture to the jury



STATEMENTS BY PARTY OPPONENTS – Statements on Behalf of Party Opponents [801(d)(2) continued]
· Statements made by an opposing party admissible under 801(d)(2) – adversarial fairness
· Justification for including these hearsay exceptions (adoptive, authorization, agent, employee, co-conspirator) is weak and formalistic
	Adoptive Admissions [801(d)(2)(B)]
FRE 801(d) Statements that are Not Hearsay – a statement that meets the following conditions is not hearsay:
· (2) An Opposing Party’s Statement – the statement is offered against an opposing party and:
· (B) is one that the party manifested that it adopted or believed to be true
· Party made statement/believes it to be true
· Could be conduct that manifests an endorsement or belief

United States v. Fortes
· Fortes and Jemison (Ds) convicted of armed robbery, gov’t relied on testimony of Anton Ward (serving prisons sentence at the time of trial for conspiracy to commit bank robbery)
· Jemison challenges admission  of statements made by Fortes in conversation with Ward two days after robbery (Ward stated that Fortes and Jemison both present during conversation, Fortes admitted and recited details about the robbery, Jemison’s taking money, having trouble separating the “red money” from the “regular money”BASIC RULE: no adoption by silence occurs unless it’s reasonable to expect a response in the circumstances. 
Classic example: response IS expected when someone accuses you of a crime in front of a 3rd party OR if silence during a conversation would change your legal position. 

· Jemison stayed quiet during the conversation, didn’t say anything
· Fortes is declarant, P offering the evidence against Jemison (co-D)
· If Jemison had said anything  admission of party opponent
· BUT, she didn’t say anything during Ward and Fortes’ conversation
· Court says that her silence = acquiescence to the statements made in her presence
· She doesn’t correct/object to Fortes’ version of events
· BASIC RULE: some circumstances are so inculpatory (likely to change legal and social status)  you would be expected to say something if you disagree with the statement being made
·  silence acts as acquiescence/manifestation of adoption 
· One instance of where silence acts as hearsay (Fortes’ statements are adopted by Jemison, used against her as an admission because she chose to stay silent in an instance where one would be expected to object if they disagreed with the statement being made)
· HAVE to show that the party-opponent heard the statement and had the chance to respond 

Southern Stone Co. v. Singer
· Moore fails to respond to letter received one year after corporation ceased operations
· Lawyer trick: write a letter and put at the bottom, “if any of the above is incorrect, please advise me”  trying to force an admission by silence
· Court says no – normally silence does not adopt anything 
· Mere failure to respond to letter doesn’t create adoption/admission unless it was reasonable under the circumstances for the sender to expect the recipient to respond and to correct erroneous assertions


	Authorized Admissions [801(d)(2)(C)]
FRE 801(d) Statements that are Not Hearsay – a statement that meets the following conditions is not hearsay:Many 801(d)(2) statements are indirect: made by others, but fairly attributable to the party  admissible as party-opponent statements. 

· (2) An Opposing Party’s Statement – the statement is offered against an opposing party and:
· (C) was made by a person whom the party authorized to make a statement on the subject
· Statement made by a person authorized to do so (ex. spokesperson)
· Also applies to lawyers

Hanson v. Waller
· D driving truck that struck decedent (crossing street in front of D)
· P’s first lawyer wrote a letter to D saying that it was possible that the victim (P) was out-of-sight of D because of the type of truck he was driving  impossible for D to see (accident)
· P’s second lawyer is suing D for negligence
· The letter written by P’s first lawyer to D undermines P’s negligence claim (suggests that D was not negligent, but that it was actually impossible for him to see the victim)
· BUT, P’s first lawyer was authorized to make statements on behalf of P that related to the litigation (which this letter clearly did)  letter admissible as party opponent statement/admission


	Agent & Employee Admissions [801(d)(2)(D)]
FRE 801(d) Statements that are Not Hearsay – a statement that meets the following conditions is not hearsay:
· (2) An Opposing Party’s Statement – the statement is offered against an opposing party and:
· (D) was made (1) by the party’s agent or employee, (2) on a matter within the scope of that relationship, AND (3) while the relationship existed 
· The statement doesn’t need to be one that the agent is specifically authorized to make
· Doesn’t have to be a statement to an outsider
· Can be a statement by the employee to the employer
· don’t need personal knowledge on the part of the employee (don’t need to have the guarantee of reliability in order for the statement to be admissible) 
· If employee made statement within the scope of employment AND while employed  can be used against employer 
· If employee adopts statement in course of employment (Sea Land)  it’s admissible against employer
· Evidentiary version of vicarious liability 

Mahlandt v. Wild Canid Survival & Research Center
· Cast of characters: 
· Daniel Mahlandt: victim/plaintiff
· Sophie: wolf
· Kenneth Poos: employee of D, Sophie’s handler
· Clark Poos: Kenneth’s son
· Owen Sexton: President of WCSRC (D)
· 1. Clark (Mr. Poo’s son) says “Wolf got Danny” – Clark is NOT an employee of D  doesn’t fall under 801(d)(2)(D)
· 2. Mr. Poos writes a note to his employer “Sophie bit a child” – note is admissible against Poos as a direct admission under 801(d)(2)(A) and against WCSRC under 801(d)(2)(D)
· 3. Mr. Poos makes a statement to Mr. Sexton “Sophie bit a child that day” – statement also admissible against Poos as direct admission, and against WCSRC as statement by employee (801(d)(2)(A) and (D))
· 4. WCSRC has board meeting, minutes mention the bite being discussed – board minutes inadmissible against Poos under 801(d)(2)(C), but admissible against employer (WCSRC) under 801(d)(2)(C) as authorized admission
· ** CAN’T use statements of the employer against the employee

IMPORTANT NOTE: Rule 403 (balancing test) won’t undermine the rationale for any of the hearsay exceptions
· Hearsay rules are categorical
· If the elements apply  the exceptions work, and the evidence is admissible (even if under a 403 balancing test, the evidence seems unfairly prejudicial)
· Can’t be excluded for lack of reliability under 403 if the statements meet the elements to qualify as hearsay exceptions

Sea-Land Services v. Lozen International, LLC.
· Sea-Land brought action against Lozen for money owed under shipping contract, Lozen counterclaimed for late delivery
· Parties settle on shipping contract, unable to agree on late delivery
· Lozen claims trial court should not have excluded an email authored by a Sea-Land employee, forwarded to Lozen by another Sea-Land employee
· Email is an admission by party opponent, original email includes message “Yikes, pls note the rail screwed us up”  manifested an adoption/belief in the truth of the info in the original email which was forwarded
· Employee can adopt statement on behalf of employer by forwarding email with text like “Oops, looks like we messed up…”
· Evidence demonstrates that sender of email was employee at the time the message was sent AND contents of the email were within the scope of employment  admission under 801(d)(2)(D)
· Even though there is multiple hearsay issue – still admissible because the final statement made by employee  each link in multiple hearsay justified by 801(d)(2)

	
Co-Conspirator Admissions [801(d)(2)(E)]
· To be admissible, statements must be:
· 1) made by the party’s co-conspirator
· 2) during and in furtherance 
FRE 801(d) Statements that are Not Hearsay – a statement that meets the following conditions is not hearsay:
· (2) An Opposing Party’s Statement – the statement is offered against an opposing party and:
· (E) was made (1) by the party’s co-conspirator (2) during and in furtherance of the conspiracy.BASIC RULES:
1. Statements made by a co-conspirator of the party against whom they are introduced may be admitted if made
2. During the course of the conspiracy, AND
3. In furtherance of the conspiracy 
Can’t be an after-the-fact statement reporting that there was a conspiracy, must be made while conspiracy is taking place. 

Bourjaily v. United States
· FBI informant Greathouse arranged to sell kilogram of cocaine to Lonardo who agreed to find individuals to distribute
· Lonardo stated in tape-recorded conversation that “friend” (D) had questions about the cocaine
· Greathouse spoke to D, answered questions about quality and price, then spoke to Lonardo to arrange sale
· Sale took place in parking lot at hotel, FBI agents arrested D and Lonardo
· Lonardo’s statements about speaking to a “friend” (D) are admissible
· Helps establish by preponderance of the evidence (104(a)) standard to determine preliminary fact that a conspiracy exists
· Statements establish that there is a conspiracy, and that D is part of it
· Rule 104(a) doesn’t exclude the evidence you’re trying to prove (any evidence can be used to prove preliminary facts  can use statements to prove conspiracy existed)
· Court can consider any preliminary facts, including statements you ultimately want admitted

	801(d)(2) Takeaways:
· FRE 801(d)(2) exempts from hearsay statements by or attributable to a party, IF offered against that party
· Statements don’t have to be against interest
· Multiple hearsay may make party-opponent statement inadmissible
· Easiest case is direct admission out of the mouth of party opponent 801(d)(2)(A)
· Harder cases are ones in which some sort of relationship must be established
· Speaker inducing obligation to respond 801(d)(2)(B)
· Authorized delegate 801(d)(2)(C)
· Agent or employee 801(d)(2)(D)
· Co-conspirator 801(d)(2)(E)
· Hardest cases involve multiple hearsay – when exception must be found at every level for statement to be admissible 



CONTEMPORANEOUS & SPONTANEOUS STATEMENTS
· Statements are predominately oral, not written, and what makes them reliable is the fact that they are made spontaneously, and contemporaneously to what is being observed (personal knowledge)
· For these statements, it doesn’t matter whether the witness (declarant) is available to testify or not
· Statements are justified by reliability – the circumstances in which the statements are made inhibit conscious misrepresentation/fabrication of the events
	Present Sense Impression [FRE 803(1)]
FRE 803. Exceptions to the Rule Against Hearsay – Regardless of Whether the Declarant is Available as a Witness
· The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:
· (1) Present Sense Impression – a statement (1) describing or explaining an event or condition, (2) made while or immediately after the declarant perceived it.
· Statement must be contemporaneous with event/condition
· Key is timing, what matters is that the statement is made while perceiving the event or immediately after
· Time factor ensures trustworthiness, so generally strict application of time requirement
· Reliability of present sense impression drops quickly as time passes  if not contemporaneous, must be immediately afterward
· Declarant has to perceive what they’re talking about (personal knowledge required)
· Statement must describe or explain the event or condition
· No need for exciting condition 
· Present sense impressions = direct evidence of what the declarant perceivedBASIC RULE: for present sense impression to be admissible under 803(1), the declarant MUST:
1. Describe or explain the event/condition that she perceives (personal knowledge), AND
2. Must make the statement while the event is happening or immediately afterward. 


· Narrow statements that describe/explain contemporaneous or immediate mental impression

United States v. Obayagbona 
· Evidence:
· Utterance by undercover agent “the girl in the black and white dress handed it to me”
· Statement implicates D (she was wearing black and white dress)
· D claims she didn’t hand heroin to the agent, that it was Onaiwu (who was wearing a colorful dress)  evidence identifies D
· Statement asserts that D handed the agent drugs  offered to prove the truth of the matter asserted  hearsay
·  P must use hearsay exception for statement to be admissible 
· Agent’s statement was contemporaneous/immediately after the event
· Lapse of 14 minutes from handing over sample, but only 2 minutes and 25 seconds from the time of the arrest 
· Agent spoke at first opportunity (once D arrested)  sufficiently contemporaneous 
· Agent did perceive the event, and the statement describes who handed over the heroin  admissible under 803(1)
· ** statement would be admissible under 803(1) even if agent (as declarant) not available to testify, BUT the confrontation clause WOULD require agent to be present in order for statement to be admissible 
· Could statement also be admissible as 803(2) excited utterance?
· Arrest is an exciting event; defense counsel argues arrest not exiting enough BUT for agent it would be because he worked on the case for a long time, had a lot invested in it, no longer undercover  court determines officers can be excited at arrest
· Also need to show that agent himself was excited 
· His voice was excited, only 14 minutes since drugs changed hands, waiting to speak because he was undercover
· Statement relates to event because it describes what happened
·  statement also admissible under 803(2), although there is the same confrontation clause issue


	Excited Utterance [FRE 803(2)]
FRE 803. Exceptions to the Rule Against Hearsay – Regardless of Whether the Declarant is Available as a Witness
· The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:
· (2) Excited Utterance – a statement (1) relating to a startling event or condition, (2) made while the declarant was under the stress of excitement that it caused
· Statement must relate to startling event/condition  slightly broader than present sense impression
· Longer time lapse permitted, event could still be exciting
· Statement doesn’t actually need to describe the event (just must relate to it)
· Personal knowledge required, but declarant doesn’t have to be participant in the event, could be observer
· There must be an external stimulus that causes an excited reaction
· Speaker must be excited; fact that someone else might not be does not matter
· If speaker not excited  no guarantee of reliability
· Exclamation mark helpful indicator (for exam purposes)
· Exited utterances = statements made while declarant is under stress of excitement
· Broader statements, only need to relate to some event BUT require personal knowledge of the event

Bemis v. Edwards 
· Civil rights claim of police brutality, Bemis (P) bringing claim against 3 officersBASIC RULE: to be admissible under 803(2), the excited utterance must:
1) Relate to an event/condition that is startling/exciting, AND
2) Be made while the declarant (subjectively) is excited by the event/condition WITH personal knowledge

· P wants Estep’s (declarant) 911 phone call admitted with statement he made: “there’s a cop beating the shit out of some guy”
· Matter asserted is the statement  being offered to show the truth of the matter asserted  hearsay
· Under 803(2):
· Estep excited: tone of voice, use of expletive
· Statement relates and made under stress of excitement  looks reliable, BUT inadmissible
· Bemis had burden of proof that Estep had personal knowledge (he didn’t meet that burden)
· Estep wasn’t watching event, but was instead relating to 911 operator what a 3rd person was saying to him
· Don’t know that 3rd person is looking at (don’t know whether they have personal knowledge)


	State of Mind [803(3)]
FRE 803. Exceptions to the Rule Against Hearsay – Regardless of Whether the Declarant is Available as a Witness
· The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:
· (3) Then-Existing Mental, Emotional, or Physical Condition – a (1) statement of the declarant’s then-existing state of mind (such as motive, intent, or plan) or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health), but (2) not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the validity or terms of the declarant’s will
· Permits admissibility of statements to show present state of mind and intent for future 
· statements offered as circumstantial evidence of declarant state of mind are NOT hearsay, statements offered as direct evidence of declarant’s present or future-oriented state of mind ARE hearsay, but admissible as an exception under 803(3) 
· Out-of-court statements can be offered to prove that declarant was injured, remorseful, etc. 
· Ex. Declarant is thinking “that hurts” but we can’t see inside declarant’s head  his statement “I’m in pain” tells us what he is thinking
· The statement MUST be of a then-existing physical condition or mental state:
· “I intend to kill Joe now” (present)  statement admissible
· “I intend to kill Joe next week” (future intent/plan)  statement admissible
· “I intended to kill Joe (past)  inadmissible 

United States v. Harris
· Ds Harris and Mamone appeal from convictions of conspiracy to distribute heroin and attempting to possess with intent to distribute
· Prosecution of both Ds product of gov’t arrangement with Steward (informant who posed as purchased, led DEA to Harris and Mamone)
· Evidence:
· Testimony of Steward and tape recordings of telephone conversations that Steward initiated with Harris 
· Defense: D knew that Steward was an informant, and that law enforcement was trying to set him up  played along out of fear of what would happen if he refused
· D wanted to call his parole officer as witness, claimed that officer would testify that Harris told him that the gov’t was trying to set him up 
· If D said “the gov’t and people are after me, trying to set me up”  circumstantial evidence of state of mind  not hearsay and admissible 
· If D said “I believe the gov’t and people are after me, trying to set me up”  direct evidence of state of mind/belief  hearsay, BUT admissible under 803(3) as declarant’s then-existing state of mind

Mutual Life Insurance Co. v. Hillmon
· Mrs. Hillmon claims her husband died, Mutual Life claims another man (Walters) died, and Mrs. Hillmon and her husband are attempting to defraud the insurance company
· Evidence:
· Walters’ letters written to his sister and fiancé which mention that he has a fever, and that he is going to go away for a few weeks with Hillmon (803(3) statement of future intent/plan)
· Out-of-court statement asserted to prove he intends to go to Kansas, and relevant to show that he really was there
· Doesn’t have to be largely probative to be relevant, but fact that he wrote his intention in letters to loved ones makes it slightly more likely that he followed through on those plans BASIC RULE: Under the Hillmon Doctrine, a speaker’s statement of intention (what they will do or what they plan to do in the future) is admissible to show the speaker actually did what he intended/planned to do 

· Important doctrine, shows what Walters thought AND that he did what was in his mind
· Also makes it more likely that Hillmon also went to Kansas  circumstantial evidence that Walters knew Hillmon and planned to travel with him
· Some courts don’t like Hillmon’s third-party application, may limit statement as only applying to the speaker’s intent 

Shepard v. United States
· Decedent/declarant: Zenana Shepard, allegedly killed by her husband, Dr. Shepard
· Evidence:BASIC RULE: Under Shepard, any statement of belief about something that has already occurred (a backward-looking statement) is inadmissible. 

· Zenana’s statement “Dr. Shepard has poisoned me.”
· Statement asserts she was poisoned by D  offered to prove the truth of the matter asserted  hearsay 
· would seem to fit most directly under 803(3) if she said “I think”/”I believe”/”I know”
· BUT, what Zenana said was a belief about a past event, not about a plan/intent for a future event
· If 803(3) were to apply, it would prove too much
· Any person could say anything about what they think happened in the past, and then justify its admission at trial simply because it was an a state-of-mind (they could invent a state of mind to prove conduct that has already taken place)
· Allowing that inference to stand would basically eliminate the hearsay rule
·  backwards-looking statements are excluded

	Hillmon – [admissible]
· Doctrine applies to plans, motives, intentions (FORWARD-looking)
	Shepard - [inadmissible] 
· Statements are based on memory (BACKWARD-looking)


Injury Reports [803(4)]
FRE 803. Exceptions to the Rule Against Hearsay – Regardless of Whether the Declarant is Available as a Witness
· The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:
· (4) Statement Made for Medical Diagnosis or Treatment – a statement that:
· (A) is made for – and is reasonably pertinent to – medical diagnosis or treatment, AND
· (B) describes medical history, past or present symptoms or sensations, their inception, or their general causeBASIC RULE: reliability of statements made in anticipation of treatment depends on:
· Purpose of statement – must be made to obtain diagnosis or treatment
· Content of statement – must describe symptoms or medical history

· Documentary Evidence (rather than oral statement)
· Central question: why did the witness record the statement?
· Biggest reliability tip-off – if statement made in self-interest
· Who made the document? Why was it made? What is it offered to prove?
· Have to distinguish between permissible treatment motivations for creating document and impermissible litigation motivations
· Statements to doctor are generally asserted to be truthful/reliable because people make those statements in self-interest (and are therefore not likely to lie if their health is at risk)
·  injury reports considered reliable based on their purpose: to aid in medical treatment or diagnosis
· Guarantee of credibility depends on belief that accuracy is essential for effective treatment  declarant must make statement seeking treatment/diagnosis
· Statement is admissible if pertinent to medical diagnosis
· If statement describes medical history  doesn’t have to be limited to current medical state
· Accuracy is essential for effectiveness of treatment  likely that medical records are accurate 
· Statements made to non-physicians are also admissible, so long as intended to secure treatment
· Includes ambulance drivers, hospital workers, family members
· BUT, statements of fault are excluded
· Considered less reliable – reliability comes from declarant’s self-interest in receiving the accurate and proper treatment  likely to tell the truthBASIC RULE: Statements of injuries are admissible when describing the pain and injury, but NOT when describing where the injury came from/assigning fault. 
EXCEPTION: in domestic violence cases, statements attributing fault ARE admissible, and are considered necessary to providing treatment

· More likely to lie when apportioning fault

Rock v. Huffco Gas & Oil Co. 
· Decedent living on oil rig, walking out of sleeping quarters and slipped through rusted floor
· Goes to doctor, gets treated  slips on oil when he goes back to work – more medical problems, surgery, eventually dies
· Family pursues tort claim against oil company
· Evidence:
· “My ankle hurts because I slipped through rusted floor and slipped on grease”
· Statements about pain and injury admissible, BUT part of statement that asserts where injury came from (rusty floor and grease) are inadmissible
· Doctors only needed to know he sprained/twisted his ankle, not how he did it
· AND there was substantial circumstantial evidence he was fabricating at least one injury

State v. Moses
· Declarants: Doctor and social worker testifying about statements made to them by the victim and the victim’s son during previous hospital visit
· “Moses hit and kicked me in the face”
· “Dad kicked mom”
· Statements identifying an abuser in a domestic violence case constitute an exception to the usual rule prohibiting statements attributing fault
· Statements made to the social worker who is providing treatment and are primarily for the purpose of diagnosis are admissible
· Generally, statements given for purpose of treatment are non-testimonial (Confrontation Clause issue)
· Especially true where doctor is not a state employee
· Statements given for purpose of diagnosis may be testimonial where purpose is to gather information for prosecution
· Treatment may turn into evidence-gathering where, for example, social worker informs declarant that she has reported case to prosecutor
·  after SW discloses that, statements made afterwards are testimonial (to be used in prosecution)
· In child abuse cases, evidence of the identity of the abuser IS considered “reasonably pertinent” to the diagnosis and treatment of the victim
· Allows physician to understand the nature and extent of the likely emotional and psychological injuries, helps prevent recurrence of abuse
· BASIC RULE: statements to medical personnel are not testimonial if statement responds to questioning aimed at providing treatment rather than securing testimony for trial
·  most statements to physicians will not normally be considered testimonial 


	Recorded Recollections [803(5)]
FRE 803. Exceptions to the Rule Against Hearsay – Regardless of Whether the Declarant is Available as a Witness
· The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:
· (5) Recorded Recollection – a record that:
· (A) is on a matter the witness once knew about (personal knowledge) but now cannot recall well enough to testify fully and accurately,
· (B) was made or adopted by the witness when the matter was fresh in the witness’s memory, AND
· (C) accurately reflects the witness’s knowledge
· If admitted, the record may be read into evidence but may be received as an exhibit only if offered by an adverse party. 
· Recorded Recollections can be used in two ways:
· 1) as evidence [hearsay concern – offered for the truth of the matter asserted], OR
· 2) as tool to produce evidence (by reviving memory) [ forgetful witness testimony concern]
· Personal knowledge required
· Document must have been made while the witness perceived the event, when it was fresh in the witness’s memory, AND
· It must accurately reflect the witness’s knowledge

FRE 612. Writing Used to Refresh a Witness’s Memory
· (a) General Application – when a witness uses any form of a writing to refresh memory:
· (1) while testify, OR
· (2) before testifying, if the court decides that justice requires it
· (b) Adverse Party’s Options; Deleting Unrelated Matter – unless 18 U.S.C . §3500 provides otherwise in a criminal case, an adverse party is entitled:
· To having the writing produced
· To inspect it
· To cross-examine the witness about it, AND
· To introduce in evidence any portion that relates to the witness’s testimony
· Can use anything to refresh someone’s memory – applies to any form of jogging someone’s memory
· Go through process to make sure the witness can’t remember AND that the item will help them remember
· Judge must allow it and other party must see it
· Show witness the document, then take the document away  the witness is testifying from memory
· BUT, what you show the witness is NOT evidence, their testimony is the evidence
· If after looking at the document, they still can’t remember  you might be able to enter the document into evidence under 803(5)
· If you show W the document and they still don’t remember  W can read from the document if it meets the requirements of 803(5) 
· No confrontation clause issue because the witness is on the stand, and can be cross-examined
· Loss of memory could make witness unavailable  803(5) placed with the rest of the 803 rules so that availability of declarant doesn’t matter
· Jury CAN see the document if the opposing party decides it’s okay
·  document only comes into evidence if opponent says so

	FRE 612: Present Recollection Refreshed
· Tool used for getting evidence
· Witness testifies as to facts that she can currently remember
· Must establish that she cannot remember
· Must establish that the item will jog her memory
· Witness must acknowledge that her memory has been refreshed before testifying 
· Testifies about what she remembers, not about document
· Document is never shown to jury, the witness’s statements are the evidence
	FRE 803(5) Past Recollection Recorded
· Evidence: exception to hearsay
· Witness testifies about loss of memory
· Must establish that he cannot be made to remember (witness is shown the document, still can’t remember)
· Out-of-court statement comes into evidence
· Must be made or adopted by witness
· When statement’s subject matter is fresh in his memory
· Must accurately reflect firsthand knowledge of the witness 
· Statement IS evidence, but proponent may only read it into evidence 
· The opponent may enter the document into evidence as an exhibit if they wish





	Business Records [803(6)]
FRE 803. Exceptions to the Rule Against Hearsay – Regardless of Whether the Declarant is Available as a Witness
· The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:
· (6) Records of a Regularly Conducted Activity – a record of an act, event, condition, opinion, or diagnosis is admissible IF:
· (A) the record was made at or near the time by – or from information transmitted by – someone with knowledge,
· (B) the record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling, whether or not for profit,
· (C) making the record as a regular practice of that activity,
· (D) all these conditions are shown by the testimony of the custodian or another qualified witness, or by certification, AND
· (E) neither the source of information nor the method or circumstances of preparation indicate a lack of trustworthiness 
· Assumed to be reliable because people write down finances accurately when profits are involved OR where part of business practice is to habitually record information
·  business records are most trustworthy when used to conduct business, or when habitually recorded 
· If used in preparation for litigation  less trustworthy
· Balancing of trustworthiness built into categorical rule
· Foundation = proponent of the evidence must show that the conditions (the requirements for the record to come in) have been met
· Testimony should come from a custodian of records, or another qualified witness OR by certification
· Required to establish the record-making process
· Witness must be familiar with record-making practices of the business AND the manner in which the records of the particular sort being offered are made
· Must at least establish that source had knowledge (but it doesn’t have to be the source of the information who testifies)BASIC RULES of 803(6):
· Must be regularly conducted business activity
· Type of record must be regularly kept (person making the record is acting in the routine of the business)
· The source of information must have personal knowledge (person recording info does not)
· Info must be recorded contemporaneously with event/occurrence
· Supported by in-court foundation testimony
· Record must appear trustworthy


State v. Acquisto
· D charged with sexual assault, mother and her friend testify as alibis that D and witnesses were all home because mother and friend were on strike from work
· BUT, custodian of records for workplace says the payroll records indicate both women were at work and the strike happened one week before
· Don’t need to establish chain of custody for business records , old CL rule but ineffective, waste of time
·  it’s enough to have the custodian of records/someone with knowledge testify
· Payroll records here WERE part of regular payroll activity, made by Mrs. Judge (responsible for administering payroll)
· Concern that vouchers were made in advance, BUT checked by supervisor (so that Mrs. Judge would be notified if someone’s payroll voucher should be changed for vacation, sick days, etc.)  sufficiently accurate
· How to identify businesses?
· Need not be ordinary “business” – any regularly conducted commercial behavior
· Any routine or continuing purpose – records or entries made again and again, and always for a serious and relatively constant purpose apart from litigation

Keogh v. Commissioner of Internal Revenue
· Is the blackjack dealer engaged in “business?”
· Whitlock (another dealer) kept a record of his tips (his financial diary, no prepared by or for the casino, but he wrote in it every day, kept track of all of his days off, pay, tips, etc.)
· D (Keogh) accused of underreporting his tips to the IRS
· P wants to use Whitlock’s diary as evidence of amount of D’s unreported tips
· It’s not the casino’s record, but the court treats is as a business record, admissible under 803(6)
· Part of regularly conducted business activity
· Whitlock is keeping track of his employment
· Made contemporaneously, kept in course of occupation as dealer, regular practice, ex-wife authenticates his practice of keeping records
· Trustworthiness not challenged by D, and no reason Whitlock would lie to himself about his own finances

United States v. Gibson
· Cocaine dealership counts as “business” under 803(6)
· Drug dealers keep records of sales, keep books
· “regular practice of business” and D relied on them  any money-making enterprise counts as business for the purposes of 803(6) – including non-profit/illegal businesses 

Palmer v. Hoffman
· Statement made after accident by train engineer involved in the accident (strong motivation to fabricate evidence to exculpate)
· Records kept regularly for business or in anticipation of litigation? (same concern as 803(4))
· Railroad accident, RR company records accidents, BUT doesn’t mean it’s part regular business practice
· Not used for business enterprise (as railroad), not relied on by business  not sufficiently reliable under business-records exception

Lewis v. Baker
· Reports made by railroad officials about injuries suffered and cause of accident
· Made by third parties, NOT someone involved in the accident ( not same motivation to fabricate)
· Reports required by law and made to prevent future accidents (part of statutory duty)  considered part of business practice

Wilson v. Zapata Off-Shore Co.
· P’s sister (Wilson’s sister) makes statement to hospital social worker
· Part of regular business practice to record statements, BUT there is double hearsay issue because testimony made by P’s sister
· She’s not part of the business between P and the hospital
· If it’s employee reporting as part of business (internal chain within business)  803(6) ignores hearsay within hearsay
· Sister’s statement still admissible under 803(4)
· Important for doctors to have info about patient’s background and psychological history
BASIC RULE: there is no multiple hearsay problem as long as every link in the chain of declarants was speaking or writing pursuant to a duty imposed by the business maintaining the record
[Business Duty Rule]


	Absence of Records [803(7)]
FRE 803. Exceptions to the Rule Against Hearsay – Regardless of Whether the Declarant is Available as a Witness
· The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:
· (7) Absence of a Record of a Regularly Conducted Activity – evidence that a matter is not included in a record described in 803(6) is admissible IF:
· (A) the evidence is offered to prove that the matter did not occur or exist, 
· (B) a record was regularly kept for a matter of that kind, AND
· (C) neither the possible source of the information nor other circumstances indicate a lack of trustworthiness 
· Absence or regularly-conducted activity is non-hearsay and not hearsay
· Strictly speaking, the absence of a record is not hearsay
· Silence is not a statement unless it is intended to be assertive 
· Absence of business record unlikely to be assertive conduct
· Reason for having this “exception” is to make clear to judges that the absence of a business record is admissible evidence 

United States v. Gentry
· P claims he found pin in package of M&M’s  filed tort claim
· No other complaints of pins found in M&M’s (absence of record)  helps establish premise that D planted pins in bag in attempt to win tort suit
· No records of other complaints of pins  no other complaints of pins  no other pins  P planted the pin


	Public Records [FRE 803(8)]
FRE 803. Exceptions to the Rule Against Hearsay – Regardless of Whether the Declarant is Available as a Witness
· The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:
· (8) Public Records – a record of a public office is admissible IF:
· (A) it sets out:
· (i) the office’s activities,
· (ii) a matter observed while under a legal duty to report, but not including, in a criminal case, a matter observed by law-enforcement personnel, OR
· (iii) in a civil case or against the government in a criminal case, factual findings from a legally authorized investigation, AND
· (B) neither the source of information not other circumstances indicate a lack of trustworthiness 
· Public records exception does not quite track the business records exception, instead FRE adopts three different routes to admissibility
· each exception tracks particular purpose for preparing the public record:
· 1) records describing “activities” of government office
· 2) records of a matter “observed while under a legal duty to report”
· 3) records of “factual findings from a legally authorized investigation”
· Reliability of Public Records
· Theory of trustworthiness – presumed that public servants perform tasks carefully
· Volume of work encourages rule to allow admission (lots of routine work means officials less likely to remember)
· No requirement that recording is regular part of business
· No double hearsay problem for investigatory-type record
· 803(8) excludes police reports in criminal cases, but not in civil cases  police reports are inadmissible in criminal cases even if they might come in under 803(5) or (6)  can’t sneak in a police report (although judges sometimes get it wrong)
· Courts have help that there is clear policy articulated in 803(8) that also applies in 803(6)
· Even if the business records seems applicable on its face, the policy behind 803(8( requires exclusion of the records of law enforcement agencies when offered against the defendant in a criminal prosecution


	Business Records [803(6)]
· Matters must be regularly recorded as part of business activity
· Business duty doctrine requires every link in chain of declarants to report pursuant to duty imposed by business maintaining record, or conform to some other hearsay exception
	Public Records [803(8)]
· Matter need not be regularly recorded
· Factual findings under 803(8)(A)(iii) may be obtained from someone not employed by the agency and whose statements do not fit under another hearsay exception  



Beech Aircraft Corp. v. Rainey
· Navy airplane crash, pilots killed, question was whether there was rollback
· Evidence:
· JAG report, stated there was reduced power, most likely caused by pilot error
· Government agency preparing investigative report
· Civil trial  report more likely to be admissible (broader admissibility than in criminal trials)
· 803(8)(A)(iii) – “factual findings resulting from a legally authorized investigation”
·  requires some kind of factual investigation, but includes opinions and not merely facts
· Admissibility turns on FRE’s 104(a) evaluation of trustworthiness
· Timeliness of investigation, investigator’s skill or experience, whether hearing was held, bias if report prepared with view to litigation
·  as long as report meets trustworthiness requirement  should be admissible for facts, opinions, and conclusions

Absence of Public Records [803(10)]
FRE 803. Exceptions to the Rule Against Hearsay – Regardless of Whether the Declarant is Available as a Witness
· The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:
· (10) Absence of a Public Record – testimony – or a certification – that a diligent search failed to disclose a public record or statement is admissible IF:
· (A) the testimony or certification is admitted to prove that:
· (i) the record or statement does not exist, or
· (ii) a matter did not occur or exist, if a public office regularly kept a record or statement for a matter of that kind, AND
· (B) in a criminal case, the prosecutor who intends to offer a certification provides written notice of that intent at least 14 days before trial, and the defendant does not object in writing within 7 days of receiving the notice – unless the court sets a different time for the notice or the objection.
· Absence of public record admissible as exception  to the hearsay rule
· Same as Absence of Records under 803(7) 


  



FORMER TESTIMONY AND DYING DECLARATIONS
· FRE 804 requires that the declarant be unavailable to testify at trial
· Statement was testimony that was sufficiently trustworthy to admit at this trial (even though the declarant is now not available to testify)
· BUT, generally must have been some oath and opportunity to confront
· Central safeguard: prior confrontation was similar in nature to that contemplated in the instant trial
	Rule 804. Exceptions to the Rule Against Hearsay – When the Declarant is Unavailable as a Witness 
· (a) Criteria for Being Unavailable – a declarant is considered to be unavailable as a witness if the declarant:
· (1) is exempted from testifying because a privilege applies
· (2) refuses to testify about the subject matter despite a court order
· (3) testifies to not remembering the subject matter, 
· (4) cannot testify because of death or illness, OR
· (5) is absent and the proponent has not been able to procure:
· (A) the declarant’s attendance under 804(b)(1) or (6), OR
· (B) the declarant’s attendance or testimony under 804(b)(2), (3), or (4)
· BUT, this subdivision (a) does not apply if the statement’s proponent procured or wrongfully caused the declarant’s unavailability as a witness in order to prevent the declarant from attending or testifying. 
· Mirror image to 801(d)(1) – declarant must be available to testify
· 804: declarant must be available
· (a) what makes a declarant “unavailable”?
· (b) guarantees that statement trustworthy – opponent had chance to cross examine, OR someone with the same motive to cross-examine had opportunity 
· In civil case, NOT applicable to criminal cases 
· Unavailable doesn’t necessarily mean absent (but could be absent)
· Proponent must make all reasonable efforts to make the declarant available 

5 Criteria for Unavailability
1. Privilege applies (court rules on whether one of the privileges applies to declarant, allows him/her to not be required to testify)
· Ex. marital privilege, 5th A self-incrimination 
2. Declarant refuses to testify, despite court order
3. Declarant testifies to not remembering the subject matter and surrounding circumstances
4. Death or illness of declarant
5. Declarant is absent and proponent has not been able by process/other reasonable means to procure (A) the declarant’s attendance, OR (B) testimony

	Former Testimony [804(b)(1)]NOTE: 804(b)(1) applies differently depending on whether the case is a criminal or civil trial
· In criminal case, the party must have had the opportunity to cross-examine the declarant in a prior trial
· In a civil case, the testimony is admissible as long as a predecessor in interest had a similar motive to cross-examine at a previous trial 

· (b) The Exceptions – the following are not excluded by the rule against hearsay if the declarant is unavailable as a witness:
· (1) Former Testimony – Testimony that:
· (A) was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one, AND
· (B) is now offered against a party who had – or, in a civil case, whose predecessor in interest had – an opportunity and similar motive to develop it by direct, cross-, or redirect examination. 
· Only applies if the declarant is unavailable to testify as a witness in the current trial 
· Opponent has had opportunity to cross-examine the witness
· Requires prior trial/hearing/depo AND that there be testimony
· Opponent had chance to develop that testimony by direct, cross, or redirect examination OR, if the case is a civil case, someone who was in a similar position as current proponent, with similar motives, had the opportunity
·  evidence more likely to be admissible in civil case
· In criminal case, opponent has to be the same party as in a prior case 
· (In civil case, prior case could have been a different party with the same motive and opportunity to develop evidence)
· Same statement in 2nd trial that was made in 1st trial, but now the witness-declarant is unavailable
· Must be similar identity of issues, BUT declarant (former witness) is now unavailable for one of the reasons in 804(a)
· Must have been an adversarial opportunity to cross-examine

United States v. Bollin 
· D convicted of participating in investment fraud scheme
· D pled the 5th at trial  claims his grand jury testimony should be admitted (he’s unavailable because of 5th A privilege under 804(a)(1)
· BUT, court says D is not unavailable under the rule because he is causing himself to be unavailable by invoking his 5th A privilege 
· 804(a) does not apply if the proponent (D in this case) procures or wrongfully causes declarant’s unavailability as a witness to prevent declarant from testifying 
· D is declarant, procuring his own unavailability by pleading the 5th  can’t get his previous statements admitted under 804(a)
· There is no wrongdoing with pleading the 5th, but the fact that D did so means that he can’t also benefit from 804(a)
BASIC RULE: if proponent makes the declarant unavailable (even if the declarant is the proponent himself)  804(a) does not apply

Kirk v. Raymark Industries 
· Decedent was retired painter, died from asbestos-induced mesothelioma  wife sued claiming husband’s illness caused by exposure to dust from asbestos products during his employment
· During liability phase of trial, D had expert witness testify that illness caused by fibers not present in their products  couldn’t have caused decedent’s illness
· Wife introduced testimony of another expert witness from unrelated asbestos action introduced by D
· In that case, expert testified on cross that it was possible for the illness to be caused by the fibers in D’s products
· P failed to make all reasonable efforts to get declarant (expert witness from the previous trial) to testify in court – failed to make any showing to satisfy 804(a)’s requirement that proponent tried to procure declarant’s presence to testify, either formally or informally 
· To show 804(5) unavailability, proponent must take all reasonable steps to procure declarant, including informal steps if legal steps are not available 
· Reasonable means/efforts = more than attempting to subpoena
· BUT, she should have contacted him, and figured out what it would take to make him available 

Clay v. Johns-Manville Sales Corp.
· P brought suit against Ds on basis of product liability claim resulting from exposure to asbestos 
· Defendants: Johns-Manville (JM) and Raysbestos-Manhattan (RM)
· Evidence:
· Dr. Smith’s testimony as expert at another trial (Dr. Smith 63 years old, acquired knowledge about asbestos disease while employed with JM as their only full-time physician)
· RM opponent to the introduction of the evidence
· Proponent (P) must show that Dr. Smith is unavailable (he is, he’s dead)
· AND P must also show that JM had a similar motive and opportunity to develop Dr. Smith’s testimony at the prior trial on direct/cross/redirect examination
· JM and RM are codefendants, and the meaning of “predecessors in interest” under 804(b)(1)(B) is broad 
· Doesn’t require privity, just that there was similar motive to cross-examine about the same matters
· JM did have same motive and opportunity as it and RM do in the current case  Dr. Smith’s testimony admissible 

	Current Criminal Trial
· Party offering evidence must had opportunity and similar motive to cross-examine in prior trial
·  out-of-court statement cannot be offered if testimony obtained from predecessor in interest
	Current Civil Trial
· Predecessor in interest need not be party, but must have had opportunity and similar motive to cross-examine in prior trial
· Given oath and cross-examination, question is whether prior opponent (current opponent’s predecessor in interest) had the same reason to cross examine as the current opponent
·  predecessor in interest = someone with the same reason 



United States v. Salerno
· Court applies “similar motive” language strictly
· Massive federal prosecution of Genovese Family (mafia) – question is whether P had same motive and opportunity to develop witness testimony through cross-examination in grand jury proceeding as they would have at trial
· Two witnesses made themselves unavailable to testify at trial by pleading the 5th
· D wants their grand jury testimony admitted under 804(b)(1)
· BUT, P says that the motive in grand jury is investigatory, and the motive at trial is accusatory  not the same motive  testimony inadmissible under 804(b)(1)


	Dying Declarations [804(b)(2)]
· (b) The Exceptions – the following are not excluded by the rule against hearsay if the declarant is unavailable as a witness:
· (2) Statement Under the Belief of Imminent Death – (1) In a prosecution for homicide or in a civil case, (2) a statement that the declarant, while believing the declarant’s death to be imminent, (3) made about its causes or circumstances
· Deathbed confessions, made when all hope of life is gone, are considered particularly reliable NOTE: 804(b)(2) only applies in homicide cases or in civil cases  dying declarations only admissible in the most serious, or least serious cases

· Reliabiltiy is guaranteed by the declarant’s belief that they are about to die
· What matters is evidence that they believed they were dying, not whether or not they actually did die 
· Ultimate unavailability is death  dying declarations admissible for most serious cases (prosecutions for homicides) OR the least serious cases (civil cases)
· Has to be statement about the cause/circumstance of declarant’s death

Shepard v. United States
· Evidence: “Dr. Shepard has poisoned me.” – statement by declarant Mrs. Shepard 
· Out-of-court statement offered to prove the truth of the matter asserted (because Dr. Shepard on trial)  hearsay
· Reliability of out-of-court statement is ensured by the “settled hopeless expectation” of death
·  the declarant must:
· 1) expect to die soon, AND
· 2) speak from personal knowledge
· 804(b)(2) does not require that the declarant actually die, only that she be “unavailable” to testify
· Mrs. Shepard is unavailable (she’s dead)
· State of mind matters – she must believe that her death was imminent (significant factor of reliability)
· Mrs. Shepard was not in that state of mind – she said to doctor, “you will get me better won’t you?”  suggests she doesn’t have settled, hopeless expectation that death is near at hand
· If she says/implies there’s any hope at all  can’t be a dying declaration
· Must be able to believe that decedent/declarant had personal knowledge that the person being accused is the person who killed her
· Mrs. Shepard thinks Dr. Shepard poisoned the whiskey because it smells funny/tastes funny  no evidence that Mrs. Shepard knows her husband poisoned her
· She thinks so, but doesn’t know/have personal knowledge of his poisoning act

United States v. Sacasas
· D convicted of bank robbery, moved for new trial based on newly discovered evidence
· Evidence: according to Boyle (fellow inmate of Mahan, who was indicted with D but died before trial), Mahan told Boyle ten minutes before he lost consciousness “if anything happens to me tell them that the Greek [D] had nothing to do with the job”
· Statement not made about the cause of Mahan’s death  not about the cause/circumstances of declarant’s death  inadmissible under 804(b)(2)
· AND, statement is not being offered in a criminal prosecution for homicide (D is charged with bank robbery)  inadmissible under 804(b)(2)

State v. Lewis
· D convicted of criminally negligent homicide during attempted robbery of antiques store
· Antique shop owner (Finchum) identified the shooter before his death, and the D as a participant 
· Finchum called his wife the morning of the shooting and said “I believe the woman with the vases is coming in”
· If statement is admissible  it comes in under the Hillmon doctrine; explains motive/intent/plan, and is forward-looking statement
· Evidence: 
· Finchum’s statement “the lady with the vases” involved in the offenses, and her information was on the desk
· Out-of-court statement offered for the truth of the matter asserted  hearsay
· Clear to declarant he was going to die (he was shot in the heart, and bleeding out)
· Given surrounding circumstances, there is sufficient evidence that D was involved in the crime
· Opinion evidence of dying declarant, as long as rooted in personal knowledge, is admissible (when it goes to cause and circumstances of declarant’s death) 
· **dying declarations are exception to the confrontation clause ONLY in homicide cases


	Declarations Against Interest [804(b)(3)]
· (b) The Exceptions – the following are not excluded by the rule against hearsay if the declarant is unavailable as a witness:
· (3) Statements Against Interest – a statement that:
· (A) a reasonable person in the declarant’s position would have made only if the person believed it to be true because, when made, it was so contrary to the declarant’s proprietary, or pecuniary interest or had so great a tendency to invalidate the declarant’s claim against someone else or to expose the declarant to civil or criminal liability, AND
· (B) is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a criminal case as one that tends to expose the declarant to criminal liability 
· Declarations against interest gain reliability based on the content of the statement 
· Don’t confuse with admissions (or statements of party opponents)BASIC RULE: declarations against interest apply to any unavailable declarant. 

Because the statement exposes the defendant to civil or criminal liability, she wouldn’t’ say it unless it was true. 
In a criminal case when used to exculpate, corroborating evidence must be offered; in civil case, no corroboration necessary. 

· Admissions are admissible against party opponents regardless of the subject matter
· 804(b)(3) applies to statements by anyone, not just statements by or attributable to the party against whom they are introduced 
· Declarations against interest require that the statement are actually being made against the declarant’s interest
· Only applies to statements that are obviously contrary to the interest of the declarant, so that a reasonable person would make the statement only if it were true
· Includes statements that expose the declarant to being sued, losing property rights, or being criminally prosecuted
· ONLY applies to statements against the declarant’s propreity or pecuniary interests  only statements relating to money and crime
· Rule makes disctinction between civil and criminal cases
· If criminal case  must be additional corroborating circumstances

	Declaration Against Interest [804(b)(3)]
1. Statement admissible no matter what the relationship between the declarant and the party against whom they are offered
2. Declarant must be unavailable
3. Content matters: admissible ONLY if statement so contrary to declarant’s interest that a reasonable person would not say it unless she believed it to be true
	Statements by Party Opponents [801(d)(2)]
1. Statement admissible only if uttered, adopted, authorized, or otherwise attributatble to party against whom they are introduced
2. Declarant’s availability is immaterial (so declarant may be a witness at trial)
3. Admissible regardless of content of statement



United States v. Duran Samaniego
· Gov’t has confiscated championship belt and ordered Duran and Baez to litigate ownership over belt  NOT a criminal case
· Evidence:
· Duran wants to admit statement into evidence that Iglesias (his brother-in-law) made “I’m sorry I stole the belts” 
· Admissible to show that Duran owns the belt?
· Declarant is not a party to the dispute  801(d)(2) admission by party opponents does not apply
· Declarant is unavailable (formal process of subpoena unavailable, Duran made informal efforts that did not work, declarant is on the run in another country)
· Statement IS against interets because it could have exposed him to criminal penalties
· “I’m sorry” is somewhat useful to show awareness of guilt
· That part of statement admissible under 803(3) state of mind exception (at the time he makes the statement, he’s remorseful)
· BUT, “I stole the belts” not admissible under 803(3) – Shepard doctrine does not admit statemtns of memory/belief to prove the thing remembered
·  still admissible as a statement against interest under 804(b)(3)

United States v. Jackson
· D found guilty of conspiring to import 5 kg of cocaine into the U.S., claims that trial court erred in refusing to admit the entire plea of co-conspirator Brown (that Brown never supervised D in the operation)
· Brown now unavailable because he invoked his 5th A right against self-incrimination 
· Criminal case  also need corroborating evidence AND self-inculpatory statement (statements made against declarant’s interest)
· At prior trial, Brown (declarant) admitted guilty, took the plea: accept facts as true, waive rights, plead guilty
· Point of plea allocution is to make sure plea is knowing and voluntary, NOT a chance to P to cross-examine defendant
·  even though the same party (state as prosecutor), not the same opportunity/same interests in developing Brown’s testimony for the purposes of 804(b)(1)  statement excluded 
· For 804(b)(3), Brown’s statements are not self-inculpatroy in the circumstances
· Not against his self-interest at plea allocution (doesn’t make him more/less guilty)
· Even if inculpatory  still inadmissible because D offered no corroborating evidence to show trustworthiness of Brown’s statement
· D is challenging the exclusion of Brown’s statements that Brown never supervised him 


	Forfeiture by Wrongdoing [804(b)(6)]
· (b) The Exceptions – the following are not excluded by the rule against hearsay if the declarant is unavailable as a witness:
· (6) Statement Offered Against a Party Who Wrongfully Caused the Declarant’s Unavailability – a statement offered against the party that wrongfully caused – or acquiesced in wrongfully causing – the declarant’s unavailability as a witness, and did so intending that result
· D makes declarant unavailable  confrontation clause will not apply
· Confrontation Clause
· Only applies to criminal cases, against evidence preesnted by the gov’t offered against D
· Forfeiture by wrongdoing applies only if there is wrongdoing AND it is D’s goal to make the declarant unavailable
·  804(b)(6) makes hearsay statement admissible if a party’s wrongdoing prevents the witness from testifying
· If there’s wrongdoing in rendering the declarant unavailable  precludes D from relying on failure to satisfy all conditions of 804(a)

Giles v. California
· Victim in domestic violence case statements admissible?
· Evidence:
· Statement by now-dead victim given to police officer three weeks before murder
· Victim told police officer that D physically abused her
· Relevant to show that since D abused her  more likely that he is the one who killed her
· Statement is testimonial (not made during an on-going emergency), statements made to gov’t official about incident in the past AND offered to prove the truth of the matter asserted (that D is abuser)  hearsay
· Fits under the Confrontation Clause
· BUT, admssible under Forfeiture by WrongdoingBASIC RULE: 804(b)(6) admits testimony if:
- declarant unavailable
- the witness has been threatened with physical injury
- the statement is made to a physician, nurse, or law-enforcement officer, AND
- circumstances indicate its trustworthiness

· D makes witness unavailable  D should not profit from his own bad behaviorNOTE: 804(b)(6) provides an exception to the Confrontation Clause. If, in a criminal case, the defendant causes the declarant to be unavailable  declarant’s out-of-court statement is still admissible. 
Defendant can’t receive legal benefit from his/her own wrongdoing. 

· (think of rule as form of estoppel: if you do something wrong  can’t rely on it for legal benefit) 


	Residual Exception [FRE 807]
FRE 807. Residiual Exception. 
· (a) In General – under the following circumstances, a hearsay statement is not excluded by the rule against hearsay even if the statement is not specifically covered by a hearsay exception
· (1) the statement has equivalent circumstantial guarantees of trustworthiness, 
· (2) it is offered as evidence of a material fact, 
· (3) it is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts, AND
· (4) it will best serve the purposes of these rules and the interests of justice 
· (b) Notice – statement admissible ONLY if before trial/hearing, proponent gives adverse party reasonable notice of intent to offer statement, include declarant’s info so that party has fair opportunity to meet itBASIC RULE: evidence is admissible even though it “nearly misses” admission under some specified exception, so long as there are strong circumstantial guarantees of trustworthiness
· Must be some really strong reason for including it and guarantee of trustworthiness

· Drafters of rules didn’t think list of hearsay exceptions was exhaustive (could be other sources of reliability, etc.)
·  807 is open-ended bit of hearsay exception (but OFTEN wrong on multiple choice exams)
· Unlikely that anything novel will come up under exception, but 807 makes up for gap in currently-existing hearsay rule
· Almost never applies
· Major debate over meaning of “not specifically covered”
· Concern is that exclusion of certain kinds of reliable evidence will result in inaccuracy  rule fills in gaps in proponent’s attempt to fit evidnece into existing category (rather than creating new category)
· Some jurisdictions require “new category”  807 never applies (no one has ever come up with new category of hearsay)
· Applicability still rare in gap-filling jurisdictions 

United States v. Laster
· Cop trying to get evidence in based on claim that document is business record under 803(6)
· No custodian of record  cop testifies (only element missing for business records exception)
· The facts don’t match any hearsay rule  new category of trustworthy evidence needed to render admissibility? 
· Court says no – instead, go with gap-filling doctrine
·  if there’s some really pressing necessity AND a strong guarantee of trustworthiness, AND corroborating circumstances  evidence admitted in limited circumstances




HEARSAY AND DUE PROCESS
· Constitution can operate to require admission of evidence, usually in criminal cases
· Confrontation Clause excludes evidence, due process can help to include it
· Due process can require admission of trustworthy evidence critical to the defense 
· Central goal of due process: ensure the minimum conditions of a fair trial are met
· Necessity-based argument, almost never applies, but ensures fairness
Chambers v. Mississippi
· People come to C.C. Jackson’s defense while officers are trying to arrest him (Freedom Summer context)
· Officer shot, before he dies, he points to person he thinks shot him (D)
· D says it was not him, it was McDonald
· 1) McDonald gives confession to D’s attorneys (but later claims it was involuntary, even though it’s sworn)
· 2) Turner claims he wasn’t at the bar with McDonald, and that McDonald confessed
· 3) Sam Harden says McDonald confessed to him
· 4) Albert Carter (McDonald’s neighbor) said McDonald also told him that he killed Officer Liberty
·  out-of-court statements (all hearsay) and D wants to introduce them to prove the truth of the matter asserted
· Evidence likely to get D acquitted, but it’s all hearsay
· McDonald’s confession can’t be admissible as statements by party opponent because McDonald is not party to the suit
· Can’t come in under exception for statements against interest because Mississippi law only allows statements against pecuniary interest, not against penal interest
· McDonald unavailable for some purposes (can’t be impeached based on Mississippi’s voucher rule, which claims that if party calls witness, they vouch for his credibility and cannot treat them as hostile; overruled by FRE 607 which allows any party to impeach any witness)
· BUT, he is available to testify
· There are additional corroborating statements by other witnesses (and they all corroborate each other)  very trustworthy
·  the due process clause requires admissions of very trustworthy and highly probative evidence (testimony must be highly reliable)
· Evidence here considered trustworthy because it’s spontaneous (excited utterance), corroborated, and closely resembling statements against interest 
· BASIC RULE: only when [local] rules are exceptionally unfair will Chambers apply to bring evidence in
	HEARSAY REVIEW
Five Mistakes to Avoid:
1. The phrase “out-of-court statement” is shorthand for a set of statements that FRE 801 identify more explicitly
· All statements other than those made from the witness stand during the trial or proceeding in which they are introduced are out-of-court statements
· Statement made at a prior trial is still an out-of-court statement
2. “Matter asserted” refers to the matter asserted in the out-of-court statement
· It does not refer to the reasons why the party is offering the evidence (what the party is ultimately trying to prove)
· Refers to what is asserted in the statement
3. “Introduced to prove” applies to every fact in the chain of inferences 
· If the statement supports any fact  it is hearsay
4. The hearsay rule responds to concern about the unreliability of out-of-court statements
· It does not concern the difficulty of being sure that the out-of-court statements were actually made
5. Avoid confusing the terms “witness” and “declarant”
· The witness testifies at trial
· The declarant makes the out-of-court statement
· the declarant may also testify as a witness at trial

** Go through Hearsay Review powerpoint** 



CHARACTER EVIDENCE
· FRE 403: provides the basic justification for character evidence: notion of trial fairness
· Unfairness avoided by excluding evidence that is too prejudicial
· Character evidence is dangerous because of huge prejudicial danger, and not much probative value 
· Character Evidence has a general rule of exclusion (like hearsay)
· BUT, there are only 3 exceptions
· Way that character evidence comes in (method of proving character) is illogical 
· BASIC CONCERN: Prohibited use of character evidence is to use character to prove action in conformity with character
· Judging criminal defendants based on their whole personal history rather than the facts of the current case
· Concern that juries treat someone who generally acts a certain way as acting that way on a particular occasion 
·  Character Evidence Rule is generalized response to that FRE 403 concern  
	Character Evidence  [FRE 404]
FRE 404. Character Evidence; Crimes or Other Acts
· (a) Character Evidence
· (1) Prohibited Uses – Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait
· (2) Exception for a Defendant or Victim in a Criminal Case – the following exceptions apply in a criminal case:
· (A) a defendant may offer evidence of the defendant’s pertinent trait, and if the evidence is admitted  the prosecutor may offer evidence to rebut it; [good character of defendant]
· (B) subject to the limitations in FRE 412, a defendant may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may: [bad character of victim]
· (i) offer evidence to rebut it; and
· (ii) offer evidence of the defendant’s same trait; and
· (c) in a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor
· (3) Exceptions for a Witness – evidence of a witness’s character may be admitted under FREs 607, 608, and 609 [defendant doesn’t introduce character evidence, but argues that victim was first aggressor]
· FRE 404 prohibits evidence used to prove “action in conformity with character”
· 404(a)(2) – general rule that P can’t introduce character in case-in-chief
· Can’t for D or victim’s character (only the D can do that)
· Exception in (c) if D attacks character of dead victim with self-defense claim  P can introduce victim’s peacefulness
· Think of Character Evidence Rule as generalized rule of exclusion
· Bars proof of person’s character, but only if used to prove action in conformity with that character
· Only three exceptions to the prohibition on character evidence :
· 1) character of criminal defendant
· 2) character of crime victim
· 3) character of witness for purposes of impeachmentNOTE: prohibited inference can only be made in criminal case  rules more lenient/prone to admission in a criminal case (although it is often the opposite with the other rules)
In a civil case, no inference from general to specific can be made  character evidence inadmissible unless character is in issue 

· BUT, character can only be proved in certain, limited ways:
· Reputation
· Opinion
· Specific Facts

People v. Zackowitz
· D (husband) walking with his wife through the streets of Brooklyn, passed by group of 4 young men
· One man essentially called D’s wife a cheap whore
· P trying to prove D’s state of mind/mental state
· Claims that D had premeditated and deliberately killed victim (because he went home, got a gun, then came back)Unfair prejudice problem: risk that jury will disregard entirely the question whether the defendant did what he is charged with doing, and instead convict the defendant simply because she seems to be a bad or dangerous person

· Defense counsel claims that D was provoked  2nd degree murder
· D threatens men, goes home, wife tells him exactly what the men said to her, D gets his gun  goes back
· D claims he had the gun the whole time  not premeditated 
· P wants to introduce character evidence that D kept weapons in his house (pistols and tear gas gun)BASIC RULE: All character evidence (evidence of a person’s character, offered to prove that they acted in conformity with that character on a particular occasion) is inadmissible
UNLESS it falls under one of three exceptions:
1. Character of criminal defendant (if criminal defendant introduces character evidence in some way)
2. Character of crime victim
3. Character of a witness, offered for impeachment purposes

·  P wants jury to draw inference that D is dangerous man because only dangerous person would have so many guns
· If you have guns  probably intend to use them  probably dangerous person  more likely to have committed deliberate and premeditated murder
· Inference is that D has dangerous/evil character  court’s concern is that evidence will prejudice D
· Jury will draw inference, think evidence is more probative of his conduct than it really was
· Jury will either overvalue it OR not care about the underlying charge and think D is dangerous and should therefore be found guilty (forbidden inferences)
· Evidence is relevant, but concern is that jury will decide on the basis of prejudice and passion
· General trait ≠ specific act


	Character in Issue (permissible use of character evidence)BASIC RULE: a specific act may be used to prove a general character trait (permissible inference)
Specific act  general trait
BUT, a general trait may not be used to prove a specific act (prohibited character inference)
General trait  specific act

· Range of cases in which character may be in issue as an element of the law
· Generally 4 situations in criminal cases:
· 1) Affirmative defense of truth in defamation clause
· 2) negligent hiring of subordinate under respondeat superior theory
· 3) character of parent in child custody case
· 4) “status” of defendant in juvenile justice case
· May be other examples in criminal cases

Cleghorn v. New York Central & Hudson River Railroad Co.
· Train accident caused by carelessness of switchman (neglected to close the switch after train passed onto side track, gave false signal to approaching train)
· Sought to be proved that switchman was intoxicated at the time of the accident, AND that he was a man of intemperate habits which were known by the agent of the company who had the power to fire him
· Negligent employment of subordinate, causes railroad accident
· Evidence:
· Switchman was drunk at the time of the accident
· Once company knew that switchman drank while on the job  negligent in continuing to employ him and allowing him to operate the switch

Berryhill v. Berryhill
· During custody proceeding, petitioner asked respondent if he had ever killed anyone
· IF character or reputation becomes a matter in issue in a civil suit  evidence with reference to such a party’s reputation or character is admissible
· In child custody proceeding, character obviously in issue  evidence touching the character, conduct, reputation of the parties, or any other evidence tending to throw light on their fitness to be the custodian of the child is admissible
· BASIC RULE: custody proceeding  evidence suggesting bad character of one of the parents is admissible

Larson v. Klapprodt
· D slandered P, said he drank in excess and was sexually promiscuous 
· P put the character in issue  character evidence is admissible 

· **For entrapment cases, P can undermine defense of entrapment with evidence that D has propensity for this type of act

BASIC RULES:
· Civil Cases:
· Character evidence is excluded unless character is in issue in the case
· Criminal Cases:
· Character evidence is excluded unless:
· Character is in issue
· D introduces evidence of his own character
· D introduces evidence of the victim’s character
· Examples
· D leads with evidence of D’s character  P can only attack D’s character trait
· D’s witness testifies that D has good character  P may rebut with evidence of D’s bad character
· D’s witness testifies that victim had bad character  P may rebut with evidence of victim’s good character and/or D’s bad character


	Methods of Proving Character
FRE 405. Methods of Proving Character
· (a) By Reputation or Opinion – when evidence of a person’s character or character trait is admissible, it may be proved by testimony about the person’s reputation or by opinion testimony. On cross-examination of the character witness, the court may allow an inquiry into relevant specific instances of the person’s conduct. 
· Defendants normally introduce character with opinion or reputation testimony
· Can’t give specific instances
· Ex. (Reputation): Lots of people who know him like Justin Beiber, say that he’s a good neighbor  P limited to asking questions about his reputation, not using specific acts
· Character evidence on prosecutor’s rebuttal is generally limited to questions inquiring into specific acts
· P is limited to asking a question, and cannot introduce actual evidence of the specific acts (can’t use extrinsic evidence – is limited to the witness’s intrinsic answers – whatever comes out of the witness’s mouth)

Reasons why 405 is confusing:
· Reputation seems to be a form of hearsay
· It is hearsay, but the rules permit it under 803(21) which applies broadly to evidence of “reputation among a person’s associates or in the community concerning the person’s character”
· Evidence about what a person has actually done seems like much better evidence of his character than opinion or reputation testimony
· True, but too prejudicial, too unfair to opponent
· The way to challenge character evidence is by “an inquiry into relevant specific instances of conduct” on cross-examination of a witness providing character evidence in the form of opinion or reputation testimony
· Have to stick with the intrinsic testimony of the witness  stuck with whatever answer the witness gives; can’t introduce extrinsic evidence to prove the specific act

Michaelson v. United States
· D convicted of bribing a federal revenue agent
· D introduces 5 character witnesses, all of whom have known him for a long time
· Evidence:
· Witnesses all testify that D has good character, and reputation for honesty, and as a law-abiding citizen
· P asks each witness if they knew that D was arrested previously for receiving stolen goods
· Court says character evidence rule is illogical (bad rule, made worse, but that’s what we have)
· Questions by P plant seeds in jury’s mind, even if the witnesses answer “no”
· Not probative, arrest occurred 27 years ago, but still somewhat relevant to undermine some credibility of the witnesses
· BASIC RULE: if defendant opens door by leading with evidence of good character  P may rebut (question the witness) by using indirect insinuations about past bad acts
· Under FRE 105, the jury can’t consider P’s question as evidence (only W’s answers are evidence)
· Jury assumed not to conclude acts have been proven, even though it is generally acknowledged that assumption may be inaccurate 
· FRE 403 still applies to cure particular problems with P’s inquiry
· Court has discretion to cut off inquiry/questioning about “an event so remote, unless recent misconduct revived them.”

Gov’t of Virgin Islands v. Roldan
· P called witness Luz Maria Cruz, can’t introduce evidence of D’s bad character unless D opens the door first
· On cross-examination , D’s attorney asks witness whether D was lonely or unsociable fellow
· Witness testifies “He is a man that never bother anybody”
· Enough to count as evidence of character  opened the door to rebuttal evidence 
· On redirect, P asks whether witness was aware that D was previously convicted of 1st degree murder
· Cruz is hostile witness  P asking leading questions
· Question about murder is about specific act  admissible on cross-examination (redirect of a hostile witness IS cross)
· BUT, P can only ask questions about specific act, can’t introduce extrinsic evidence about it
· If D opens character evidence door, uses opinion/reputation evidence  P can impeach by asking questions about specific prior acts to undermine witness’s testimony 
· BUT, questioning limited to specific acts  P limited by whatever response witness gives (can’t impeach with extrinsic evidence about specific acts)
· AND, P must have good-faith belief that there is a factual basis for the question 

United States v. Setien
· D’s character evidence (when D is the one who introduces it, and opens the door) may not be in the form of specific good acts
· under 405, D can only lead with opinion or reputation evidence, CAN’T lead with specific act evidence
· P can rebut with questions about specific acts


	Specific Conduct (non-propensity uses of character evidence  avoids the impermissible inference)
FRE 404. Character Evidence; Crimes or Other Acts
· (b) Crimes, Wrongs, or Other Acts
· (1) Prohibited Uses – evidence of a crime, wrong, or other act is not admissible to prove a person’s character in order to show that on a particular occasion, the person acted in accordance with the character
· (2) Permitted Uses; Notice in a Criminal Case – this evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident. On request by a defendant in a criminal case, the prosecutor must:
· (A) provide reasonable notice of the general nature of any such evidence that the prosecutor intends to offer at trial, AND
· (B) do so before trial – or during trial if the court, for good cause, excuses lack of pretrial notice
FRE 405. Methods of Proving Character
· (b) By Specific Instances of Conduct – when a person’s character or character trait is an essential element of a charge, claim, or defense, the character or trait may also be proved by relevant specific instances of the person’s conduct. 

· Under 404(b), the purpose for introducing the evidence AND the form in which it is presented, become vital
· Carves out specific purposes for which we can used past bad acts 
· Applies to any type of case (civil or criminal)
· Identifies 9 purposes for which specific bad acts may be introduced [non-propensity uses]:
· 1) MotiveNOTE: remember this list as MIMIC, but memorize all 9
Evidence CAN be admitted for any of the 9 purposes, even if it would be inadmissible for character purpose (if offered for the prohibited inference) 

· 2) IntentBASIC RULE: Test for character evidence under 404(b) 
1. Ask: does the evidence fit under one of the 9 permissible uses?
2. Recognize: character evidence is blanket 403 concern  make sure the probative value is greater than undue prejudice/prejudicial danger

· 3) Opportunity
· 4) Absence of mistake
· 5) Lack of accident
· 6) Knowledge
· 7) Identity
· 8) Preparation 
· 9) Plan
· Not clear from rules whether someone can bolster character evidence of a witness who has been impeached with bad acts by raising good acts (hasn’t come up)
· BUT, bolstering acts limited to rehabilitating witness
· Evidence inadmissible for one purpose (character) may be admissible for another (specific bad acts)

United States v. Beechum
· D accused of stealing silver dollar, P wants to introduce evidence of two credit cards found on D that don’t belong to him
· Necessary to establish mens rea/intent
· D’s argument is that P is trying to establish that D is a thief (character-based inference) and convict him based on that generalization
· D never charged/convicted for possessing stolen credit cards
· Permissible inference (404(b)): credit cards admitted to show what was in D’s mind
· D has two credit cards in wallet belonging to someone else  D intended to keep items in his possession  D also had mens rea to steal coin (and keep it in his possession)
· If D had credit cards in his possession for 10 months and didn’t give them back  suggests intent was to permanently  deprive owner
· 403: court must consider whether probative value substantially outweighs undue prejudice
· Look at all the evidence before the jury, consider necessity (103 purpose – fairness)
· [bookmark: _GoBack]Evidence really valuable because otherwise P doesn’t have another way to prove intent



