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0. General principles
1. Accuracy
1. Fairness
1. Efficiency
0. Relevance
2. Evidence is relevant if
1. Has any tendency to make a fact more or less probable
1. The fact is of consequence in determining the action (401)
1. The fact need not be in dispute
1. The fact may be only one in a chain of inferences
2. Not a question of strength
2. Weight is decided by jury
2. Tendency is toward admissibility
2. Probative value 403
When is relevant evidence more trouble than it is worth? Potential harm must substantially outweigh the evidence's value
0. Unfair Prejudice
3. Encouraging jury to make an emotional decision; decision on an improper basis
0. Jury Confusion
4. Confusing the issues
0. Noriega: can't introduce evidence as to where he got his money because the source (CIA) is politically controversial, and the fact to be proved was outweighed by the jury distraction factor
4. Misleading the jury
1. Flitcraft: can't introduce "research" that shows taxes are unconstitutional, because that might make the jury think that point is an issue
1. Abernathy: dramatic impact of a video that purports to show P should have heard a machine would lead a jury to think it's more reliable than it is
1. McRae: not unfairly prejudicial to show gruesome crime scene photos, when they had actual relevance and not introduced for shock value
1. Old Chief: where evidence of the details of a prior conviction are likely to lead to a jury convicting on character, and the D is willing to stipulate to the crime, the prejudicial effect outweighs the probative value.
4. Although propensity evidence is relevant, risk that jury will convict for crimes other than those charged or that, uncertain of guilt, it will convict anyway because "a bad person deserves punishment" creates prejudicial effect that outweighs ordinary relevance.
4. The point being proven here is not a fact of the crime, it is a fact of the defendant's legal status. There is no choice between lifelike narrative and abstract proposition. The law in question itself does not care about the particularities of the prior crime; only that there was a conviction (prohibition against felons having guns). 
0. Time/Efficiency
5. Undue delay
5. Wasting time
5. Needlessly cumulative evidence
0. Conditional relevance
6. If two facts must be simultaneously true, they are allowed to be proved in sequence because otherwise it's impossible.
6. Judge may admit evidence that is relevant conditionally on a fact, if a reasonably jury could find that the condition is true.
6. If the party ends up not proving the condition, that is left to the jury to weight.
0. Trial mechanics
7. Order of Proof
0. Court has broad discretion over trial procedure
0. Order of witnesses (Stone)
0. Limiting of issues on direct (Elgabri)
0. Limiting sur-rebuttals (Wilford)
0. Allowing broader cross examination (Carter)
0. Rule of Completeness is limitation on discretion
1. One party may require another to produce context evidence when it comes to specific pieces of evidence.
7. Mode of Questioning
1. Cross examination limited to issues raised on direct
1. Leading questions not allowed, except
1. On cross examination
1. When necessary to develop testimony
2. Helping recollection
1. Child (Nabors)
2. Hostile witness (Ellis)
1. Judge has broad discretion on these
7. Competency
2. Doctrine leans toward everyone is competent, and then jury may weigh credibility
0. Expert testimony treated differently
2. Witnesses must have personal knowledge of events testified about
1. Whether a witness has personal knowledge is judged under reasonable jury standard
2. Credibility considerations
2. Perception
2. Memory
2. Sincerity
2. Narration
0. Physical Evidence
8. Authentication
Authenticate evidence by a showing sufficient for a judge to find that it is what you say it is.
0. Ways to authenticate
9. Unique characteristics
0. Testimony of a witness with knowledge
0. Expert opinion on handwriting
0. Lay opinion on voice
0. Other expert opinion
0. Phone number identity
9. Chain of custody
1. Testimony of a witness with knowledge
0. Self-authenticating evidence
10. Public documents
0. Domestic
0. Sealed and signed. or
0. Signed and certified
0. Foreign
1. If accompanied by certification by foreign official
0. Certified copies
2. If certified
0. Official publications
10. Newspapers and periodicals
10. Trade tags
10. Commercial paper / certified records of regular activity
0. Best evidence rule
"preference for originals" rule. Originals are preferred when trying to prove content of document. Duplicates are fine unless one party objects for a good reason.
0. A copy is good enough if it was produced by a method insuring accuracy.
0. Hearsay
2. Definition
1. An out-of-court
1. Any statement not under oath in the present proceeding
1. Statement
2. Any oral, written, or nonverbal intentional assertion (something with a message)
1. Offered to prove the truth of the matter asserted
3. Offering the out-of-court to prove the fact asserted by the statement
2. Not hearsay
2. State of mind
0. Indirect evidence of state of mind; not "I am feeling…"
2. Effect on listener
2. Verbal acts
2. Something changing a legal relationship
2. Commands
2. Oral questions
2. Exclamations
2. Impeachment
2. Declarant-witness's prior statement
4. Inconsistent and given under oath
4. Consistent, and used to rebut a charge of fabrication or bias
4. Earlier identification
2. Opposing party's statement offered against that party
5. Made by the party
5. Adopted by the party
5. Made by authorized person
5. Made by agent
5. Made by coconspirator
2. Exceptions
3. 803 exceptions, when declarant is available or unavailable
0. Present sense impression
1. Made immediately after the declarant perceived the event
0. Excited utterance
2. Made while under the stress or excitement caused by the event
0. Then-existing mental, emotional, or physical condition
3. Allows for direct evidence of state of mind
3. Does not include beliefs to prove the fact believed
3. Hillmon doctrine: statements of intent offered to prove that declarant actually did what he said he was going to do fall under this exception
0. Injury reports
4. Statements made to medical professionals for purpose of medical diagnosis: medical necessity.
0. Recorded Recollection
5. Based on personal knowledge (or adopted), was made when memory was fresh, and is accurate
0. Business Records / Records of a Regularly Conduct Activity
6. Need not be for profit; any regularly conducted activity.
6. Must be authenticated or certified
6. Things prepared especially for litigation are probably not "regular," especially preparer of record would be target of litigation 
0. Absence of a record
7. As evidence of its nonexistence
0. Public records
8. Of office's activities
8. Matters observed in course of duty (except police reports in criminal cases)
8. Factual findings from investigations, except against criminal defendants
8. Conclusions and opinions are included under the rule
3. 804 exceptions, when declarant is unavailable
Unavailability:
0. Privilege
0. Refuses to testify
0. Can't remember
0. Dead or sick
0. Other reason
7. If proponent has taken reasonable means to try and secure appearance
No exception if proponent wrongfully caused the declarant's absence
0. Former testimony
8. Given as a witness under oath
8. Now offered against a party who had opportunity to cross-examine'
0. Dying declaration
9. Only for civil or homicide criminal cases
9. Declarant believes death is imminent
9. Statement is about death's cause or circumstance
0. Statement against interest
10. Against money, property, criminal, or civil interest of declarant
10. Against criminal interest in a criminal case, if there is corroborating circumstances
0. Statement offered against party who wrongfully caused declarant's unavailability 
11. The party must have intended to cause the unavailability
0. Giles v. California: ongoing domestic violence does not have the particular purpose of preventing testimony
0. 807 residual exceptions
12. Never the answer.
12. Gives courts leeway to allow new forms of hearsay if it has
1. Guarantees of trustworthiness
1. Evidence of material fact
1. More probative than any other evidence
1. Serves the purposes of justice
0. Confrontation Clause
13. Right of accused to confront witnesses against him. Provides additional restrictions on use of hearsay against criminal defendants.
13. Testimonial hearsay: statements given for purposes of investigation or prosecution, usually about events in the past, are not allowed against criminal defendants
13. 911 calls, or statements to police in an ongoing emergency, are generally non-testimonial. 
13. Primary Purpose Test: if a reasonable person or police would believe that he is giving or hearing statements during an emergency, even if he is wrong, that satisfies confrontation clause
0. Due Process
14. May allow a criminal defendant to introduce evidence regardless of hearsay rules
14. Chambers: evidence of another person confessing
14. This is so hard to prove
0. Multiple hearsay 807
15. As long as each layer is admissible the whole thing is admissible
0. Character evidence
Evidence of a person's character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait (404). Substantive use.
0. Exceptions in criminal cases:
1. Defendant may offer evidence of own good character, after prosecution's case-in-chief; prosecution may rebut
1. Defendant may offer evidence of victim's pertinent trait; prosecution may rebut or show that defendant shared the trait
1. In homicide case, prosecutor may offer evidence of peaceful trait of victim after defendant raises self-defense
0. Exception in any case
2. To impeach a witness's credibility
2. When character is an element of a claim or directly rebuts an element of a claim (character in issue)
0. Methods of proving character
3. By reputation or opinion; not by instances of specific conduct
1. On cross-exam, court may allow specific conduct questions
1. But answers to these questions may not be rebutted with other evidence
3. By specific instances of conduct only when it is an essential element of the charge/claim
0. Past Crimes, wrong, other acts
Evidence of a crime is not admissible to prove character to prove conduct in a specific instance
4. Exceptions
0. Motive
0. Opportunity
0. Intent
0. Preparation/plan
0. Knowledge
0. Identity
0. Absence of mistake
0. Lack of accident
Prosecutor must give pretrial notice on criminal cases. Proof of prior bad act must to be to the reasonable jury standard
0. Habit and Routine 406
Evidence of habit/routine may be used to show that the habit/routine was followed.
Meeting particular type of situation with particular type of conduct. Often involuntary.
0. Things regularly done
0. Things automatically done
0. Other impermissible inferences
3. Subsequent remedial measures not admissible to show: 407
1. Negligence
1. Culpable conduct
1. Product defect
1. Need for warning
Prohibition does not apply to evidence against third parties 408
0. Settlement efforts 408
4. Cannot prove validity of amount or claim, or impeach with
4. Negotiating a settlement or conduct during negotiation
0. Plea bargains and related discussions 410
5. These are not admissible against a criminal defendant, in a civil or criminal case:
0. Withdrawn guilty plea
0. Nolo contendere plea
0. Statements during proceedings on either of those pleas
0. Statement made during plea negotiations that did not result in guilty plea
5. Exceptions
1. If some part of negotiations is introduced, then fairness may require the rest
1. Perjury trial
5. Waiver
2. Mezzanatto: no constitutional problem with defendants waiving this exclusionary provision
0. Medical payments and liability insurance 409; 411
6. Evidence of offering to pay medical expenses cannot be used to prove liability
6. Evidence of insurance coverage cannot be used to prove negligence
0. Impeachment
Attacking credibility of witnesses
0. Character for untruthfulness 608
1. Can be attacked by reputation or opinion regarding untruthfulness
1. Truthful character can only be proved up after proof of untruthfulness character
1. "or otherwise": interpreted narrowly, almost nothing; some circuits interpret broadly
1. Specific conduct not admissible to show character for lying
2. Court may allow questions about this on cross (rehab)
1. Past criminal convictions to show character for untruthfulness
Allowable only if
0. Automatically admitted if dishonesty or false statement was an element of the crime (crimen falsi)
0. Crime punishable by more than a year in prison.
3. If witness is not a defendant, do 403 balancing (prejudice substantially outweighs probative value)
3. If witness is criminal defendant, do plain reverse balance (probative value outweighs prejudicial effect)
0. If conviction more than 10 years old, do substantial reverse balancing (probative value substantially outweighs prejudice)
0. Prior inconsistent statements
an out-of-court statement not offered to prove TOMA. Jury gets limiting instruction.
5. Confronting witness on exam with prior statement
0. Need not show to party, but must show to adverse party attorney
5. Introducing prior statement into evidence
1. Witness must be able to explain or deny
1. Adverse party has chance to cross-exam
5. Failure to recall is "inconsistent"
5. Cannot put a witness up in bad faith solely for purposes of getting evidence in via impeachment
0. Bias/incapacity
Showing that the witness has an incentive to lie or demonstrably could not have perceived what he testified to.
0. Governed by rules 401 and 403 (substantially more probative than prejudicial?), as always
0. Specific contradiction
Impeachment by contradiction simply involves presenting evidence that part or all of a witness' testimony is incorrect. Thus if an eyewitness to an auto accident testifies that the car that caused the accident was red, impeachment by contradiction relies on evidence that the car actually was yellow. The inference to be drawn is not that the witness was lying, but that the witness made a mistake of fact, and so perhaps her testimony may contain other errors and should be discounted accordingly.
8. Collateral Evidence Rule
Bars extrinsic impeachment by specific contradiction on a collateral matter.
0. A matter is not collateral if the party seeking to introduce it for impeachment would be entitled to otherwise prove it as part of his case.
0. If a matter is collateral, the party can only ask questions about it; cannot impeach by introducing outside proof
0. Rehabilitation
9. Cannot bolster witness's credibility before actual impeachment
9. Impeachment and rehab can go back and forth forever until judge gets sick of it
9. Rehabbing character for truthfulness; can only be under attack
2. Pointing out inconsistencies is not attacking character for truthfulness
9. Prior consistent statement
3. The prior consistent statement must pre-date the arising of the motive to lie to be relevant (Tome)
9. Can be about specific acts, on cross only
0. Opinion Testimony
10. Lay opinion
0. Lay opinion is limited to stuff
1. Rationally based on perception
1. Helpful to understanding the overall testimony or determine a fact
1. Not based on scientific knowledge
Basically, a witness drawing a conclusion based on past experience, not based on book-learning
0. The opinion can be on an ultimate issue
11. Except mental element of a crime
0. Expert opinion
12. Requirements
0. Specialized knowledge will help jury understand evidence or determine fact
0. Testimony based on sufficient facts or data
1. Need not have personal knowledge or perception of facts; any data an expert would use
1. Need not give testimony about underlying facts of opinion, unless asked on cross
0. Testimony product of reliable principles or methods (Daubert)
2. Is the theory or technique empirical
2. Subject to peer review / publication
2. Known error rate?
2. Operations governed by standard?
2. General acceptance?
0. Expert reliably apples principles and methods to facts
0. Judge makes this determination
12. Inadmissible facts
1. Expert may base opinion on otherwise inadmissible evidence
1. Only can be disclosed to jury if probative value in helping jury substantially outweighs prejudicial effect
12. May be an opinion on any ultimate question except mens rea of criminal defendant.
0. Privileges
13. Attorney/Client Privilege
0. Elements
0. A communication made
1. Things observable by anyone, such as physical characteristics, are not privileged
1. Info regarding payment of fees usually does not reveal confidential communications
2. Unless disclosure of identity or payment would reveal info tantamount to confidential communications (Baird)
0. In confidence
2. Presence of third parties destroys privilege
2. Privilege is shared among co-defendants if they share common interest
2. Financials or other info prepared for ultimate disclosure to outside entity, like IRS, are not confidential
2. Materials used to prepare a disclosure, like a patent app, are covered by privilege
0. Between lawyer and client
3. Also includes employees of attorney working at attorney's direction, disclosures made for purposes of legal services
0. Accountants
0. Investigators
3. Does not cover communications with liability insurer before counsel is retained
3. In corporations, "clients" include all employees, more than just officers. (Upjohn)
2. Some states only cover officers (control group theory)
0. In the course of provision of legal services
4. Distinctively legal services; not something anyone else can do
4. Not returning stolen property
4. Preparing taxes is not practice of law
4. Cannot distinguish between fact-finding and lawyering
0. Privilege survives death
0. A fiduciary can establish the privilege for the benefitted party, and the benefitted party has access to that info
0. Waiver
3. Subject matter: anything on same subject matter client discloses
3. Same conversation: anything in the same conversation the client discloses
3. Conduct inconsistent with an intent to maintain privilege.
3. Attorney may waive privilege if client knows about it ahead of time and does nothing
13. Spousal
1. Against disclosure of confidential spousal communications
1. Against adverse spousal testimony
1. Trammel: witness spouse alone has privilege to refuse to testify.
