EVIDENCE OUTLINE

PURPOSE
FRE 102: These rules should be construed so as to administer every proceeding fairly, eliminate unjustifiable expense and delay, and promote the development of evidence law, to the end of ascertaining the truth and securing a just determination.
THE TRIAL PROCESS AND PROVING YOUR CASE
I. Preliminary Questions
	FRE 104(a)
	FRE 104(b)

	Most preliminary questions of admissibility
	Competence, authentication, & prior acts

	Judge is a restrictive gatekeeper: (1) Preponderance standard; (2) Considers all evidence (except privileged); and (3) assesses credibility
	Judge is a permissive gatekeeper: (1) Sufficiency standard; (2) Considers whether jury could reasonably believe fact to be true; (3) Credibility not considered


II. The Jury 

a. FRE 606(b)(1): A juror may not testify about any statement made or incident that occurred during the jury’s deliberations; the effect of anything on that juror’s or another juror’s vote; or any juror’s mental processes concerning the verdict or indictment.
b. FRE 606(b)(2): Exceptions. A juror may testify about whether:
(A) extraneous prejudicial information was improperly brought to the jury’s attention;
(B) an outside influence was improperly brought to bear on any juror; or
(C) a mistake was made in entering the verdict on the verdict form.
c. Tanner highlights other procedural safeguards 
d. CEC 1150(a): Upon an inquiry as to the validity of a verdict, any otherwise admissible evidence may be received as to statements made, or conduct, conditions, or events occurring, either within or without the jury room, of such a character as is likely to have influenced the verdict improperly.
III. Preserving Error

i. FRE 103(a): A party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right of the party and:
(1) if the ruling admits evidence, a party, on the record:
(A) timely objects or moves to strike; and
(B) states the specific ground, unless it was apparent from the context; or
(2) if the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless the substance was apparent from the context.
IV. Control of Proceedings

a. Judge’s Role – FRE 611(a): The court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to:
(1) make those procedures effective for determining the truth;
(2) avoid wasting time; and
(3) protect witnesses from harassment or undue embarrassment.
i. ACN: “Spelling out detailed rules to govern the mode and order of interrogating witnesses presenting evidence is neither desirable nor feasible. The ultimate responsibility for the effective working of the adversary system rests with the judge.”

b. Cross Examination – FRE 611(b): Cross-examination should not go beyond the subject matter of the direct examination and matters affecting the witness’s credibility. The court may allow inquiry into additional matters as if on direct examination.
c. Leading Questions – FRE 611(c): Leading questions should not be used on direct examination except as necessary to develop the witness’s testimony. Ordinarily, the court should allow leading questions:
(1) on cross-examination; and
(2) when a party calls a hostile witness, an adverse party, or a witness identified with an adverse party.
d. Sequestering Witnesses – FRE 615: At a party’s request or court’s own choosing, the court must order witnesses excluded so that they cannot hear other witnesses’ testimony. But this rule does not authorize excluding parties or corporate representatives.
e. Court’s Calling or Examining a Witness – FRE 614: Court’s may call a witness on its own at a party’s request and may examine any witness called. Can only object outside presence of jurors.
COMPETENCE OF WITNESSES
· FRE 601: Every person is competent to be a witness unless these rules provide otherwise. But in a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision.
· In most cases, facts that bear on competency are treated as affecting the weight of the witness’s testimony, but do not disqualify the witness. 

· Particular challenges to the competency of individual witnesses may be resolves as a matter of the trial court’s Rule 601 authority, or under FRE 602, FRE 603, or FRE 403. 

· FRE 602: A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may consist of the witness’s own testimony. 
· Look for direct observation w/ own senses. “I saw/heard it” is enough. Credibility it not a factor. 
· Does not apply to a witness’s expert testimony under FRE 703.
· FRE 603. Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’s conscience.
· ACN: no required oath, flexibility for judges w/ witnesses and various beliefs

· CEC 700: Except as otherwise provided by statute, every person, irrespective of age, is qualified to be a witness and no person is disqualified to testify to any matter.
· CEC 701(a): A person is disqualified to be a witness if he or she is: (1) incapable of expressing himself or herself concerning the matter so as to be understood, either directly or through interpretation by one who can understand him; or (2) incapable of understanding the duty of a witness to tell the truth.
· Dead Man Statutes – don’t need to know (state law only) 
· CEC 795: Hypnosis-induced memory not completely inadmissible, can only testify to pre-hypnosis memories. 
	Not Competent to Testify:

	1) Those who lack personal knowledge

	2) Those who won’t promise to tell the truth

	3) Those who can’t promise to tell the truth

	4) Witnesses barred by state competency rules like Dead Man Statutes

	5) Judges, Jurors, and Lawyers (at times)


RELEVANCE OF EVIDENCE
I. FRE 402: Relevant evidences is admissible unless otherwise provided. Irrelevant evidence is not admissible. 

II. FRE 401: Evidence is relevant if: (a) it has any tendency to make a fact more or less probable than it would be without the evidence; and (b) the fact is of consequence in determining the action. 
a. Undemanding standard but must be rationally probative 
b. Fact Offered ( [Inferences ] ( Fact of Consequence ( Essential Element 

i. FoC may be ultimate, intermediate, or evidentiary. 
c. Relevance is relational
i. Knapp: D killed sheriff. Claims self-D bases fear on claim that he heard sheriff had beaten another man to death during arrest. Can’t ID who told him. Testimony of physician that man in story died from alcoholism. Relevant b/c had tendency to render D’s claim as to what he had heard less probable.
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III. FRE 403: The court may exclude relevant evidence if its probative value is substantially outweighed by a danger of: unfair prejudice, confusing the issues, misleading the jury, or undue delay, wasting time, or needlessly presenting cumulative evidence. 
a. Highly discretionary but rule favors admission
b. Probative value = the persuasive effect that the evidence will likely have on the jury’s thinking about the fact of consequence it is offered to prove
i. Determined primarily by the judge’s estimate of the strength of the generalizations connecting the evidence to the disputed issue and by the proponent’s need for the evidence
c. Two basic types of dangers: (1) accuracy and (2) efficiency
d. Judge estimates the risk of harm by predicting the nature of the jury’s reaction to the evidence, the degree of that reaction, and the likelihood that the harmful reaction will occur.
e. Common objections:

i. Gruesome photographs admissible if show injuries caused by D and the body is not altered (i.e. autopsy) 
ii. Acts by a party showing consciousness of guilt or wrongdoing are generally admissible i.e. suspect fleeing; shredding docs
iii. D’s poverty/wealth inadmissible except re: punitive damages 
f. Limiting instructions as an alternative to exclusion – FRE 105
i. I.e. Fuhrman tapes in OJ trial – 3/40+ slurs presented 
g. Old Chief: D offered to stipulate fact of a prior conviction, which was an essential element of the crime charged w/ (felon w/ gun). P resisted, arguing right to present case in manner it chose. Court held that 403 requires the court to accept D’s stipulation. Evidence must be judged w/in overall context. PV of stipulation or actually crime are the same but latter has greater risk of unfair prejudice so pick former. 
h. U.S. v. Hitt – Photo of many guns used to convict D of possession of unregistered machine gun. Not all his guns and P’s theory dealt with the internal mechanisms of gun. Limited PV < unfair prejudice. 
IV. Relevant Evidence Inadmissible to Prove Fault or Liability
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a. FRE 407: Subsequent Remedial Measures

i. Any action that a person takes after an event that reduces the likelihood of an event’s reoccurrence 
ii. Ex. sending out a recall notice, firing an employee, introducing a new training program, adding warning labels, firing someone 
iii. HYPO: Paul/Driver Case. Evidence that school district adopted a policy requiring safety training course after the accident. Inference is that before, drivers didn’t understand risks. This subsequent remedial measure that will now be inadmissible to show fault or liability so long as the school district is a defendant. If not, third party measure would be admissible.

b. FRE 408: Settlement Negotiations

i. Requires a dispute and an attempt to settle the dispute
1. If a party admits fault in offer, no dispute so rule DNA.
ii. Exception: If sitting with a government agency, conduct or statements made during negotiations are admissible if later charged criminally for failing to comply.
c. FRE 409: Medical Payments

i. Only covers offers to pay medical or similar expenses or actual payment

ii. Does not include statements made or conduct surrounding a party’s offer to pay
iii. HYPO: “Our coffee is too hot! We will pay your medical bills. Here’s free French fries for life.”
1. 1st stmt = may be blocked by 408 if there is an actual dispute re: hotness of coffee
2. 2nd stmt = blocked by 409
3. 3rd stmt = not a medical expense so not blocked by 409, if part of dispute could be blocked by 408
iv. HYPO: Paul/Driver Case. Note from Driver to Paul’s parents: “I’m sorry. I’m not rich, but here’s $200 to help” ( Left before there was a dispute so not blocked by 408. Doesn’t explicitly mention medical costs but can infer so $ is inadmissible but not is not covered by 409 so note would have to be redacted = issues. 
d. FRE 410: Criminal Pleas

i. Exceptions: 

1. D waives inadmissibility ( Mezzanato 
2. Perjury prosecutions
3. Statements to police officers 
ii. NOTE: Under Rule of Completeness, if D wants to offer a portion of withdrawn plea or a statement made during plea discussions, the prosecution can give context to that statement

e. FRE 411: Liability Insurance
i. HYPO: Paul/Driver Case. On cross-exam of expert, P wants to show witness has professional relationship w/ the school’s liability insurance carrier. Admissible to show bias/prejudice. 
PHYSICAL EVIDENCE
V. FRE 901(a): To satisfy the requirement of authenticating or identifying an item of evidence, the proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is.
a. (1) What is it? (2) How do you know?

VI. For real evidence, common methods of authentication (FRE 901(b))
a. Personal Knowledge 

b. Readily Identifiable Characteristics 
c. Chain of Custody 

i. For generic items, chain of custody individuates object. 
ii. Usually proven by testimony of each custodian from moment of seizure until presentation in court but need not be perfect.
d. HYPO: P wants to submit gun into evidence, officer that found gun testifying to authenticate after describing the process of finding
i. Do you recognize this gun?
1. Yes, it has [insert distinct feature] ( authenticated 
2. No, looks like but I’ve seen so many in my career ( continue 
ii. What did you do with the gun you found after finding it?
1. Locked in car, turned into property desk
iii. Then go through chain of custody 
VII. For demonstrative evidence (i.e. models, photos, video, etc.), authenticated by testimony of witness whose testimony evidence illustrates (FRE 901(b))
i. Needs to be someone w/ personal knowledge of scene
ii. Proponent must also be prepared to show that the exhibit is a fair, or accurate, or true depiction of what the proponent claims that it portrays
iii. HYPO: Officer took video at rally, now what is being introduced has been altered. Officer can testify that the video shows what he saw and that will be enough. D can raise 403 objection b/c unfairly prejudicial and misleading to only show confrontation and now what led up to it.
VIII. Other Types of Evidence (FRE 901(b)) 
a. Recordings: May be authenticated by an eyewitness or by the mechanics of the recording device
b. Written Documents: Signature alone is not enough. Must show genuineness of signature – witness saw it signed or recognizes signature; jury or expert can compare signature to authenticated exemplar 
c. Public Records: Easily authenticated if recorded or filed in a public office OR purported public record or statement is from the office where items of this kind are kept 
d. Ancient Documents: Can authenticate without anyone w/ personal knowledge or recognizing them IF 20+ years old, in a likely place, non-suspicious condition 

e. Voice Identification: Proponent can offer opinion testimony from a witness based on hearing the voice at any time under circumstances that connect it with the alleged speaker 
IX. Self-Authenticating Evidence
a. FRE 902: The following items of evidence are self-authenticating; they require no extrinsic evidence of authenticity in order to be admitted: some combination of sealed, signed, certified, or published
X. Rule of Completeness 

a. FRE 106 - If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part — or any other writing or recorded statement — that in fairness ought to be considered at the same time.
CHARACTER EVIDENCE
I. Overview

a. Character = tendency of a person to act in a certain way 
i. Methods of proving character include: (1) opinion, (2) reputation, or (2) specific past acts (FRE 405)

b. FRE 404 prohibits a witness from testifying that…

In his opinion, the person is a violent person, to prove the person has a violent character and thus that the person acted violently

The person has a reputation as a violent person, to prove the person has a violent character and thus that the person acted violently

Proof of a prior murder to prove the person has a violent character and thus that person acted violently

c. Policy:

i. Weak propensity inference

ii. Low PV

iii. Confusion of the issues

iv. “Bad person” prejudice”
d. Zachowitz: Charged w/ murder. Claims heat of passion (decedent propositioned his wife) and self-defense (decedent lunged at him with wrench). At time of killing, he owned three pistols and a tear-gas gun. Introduced to jury as evidence of Zachowitz’s violent character. Consider relationship b/w relevance, probative value and prejudice 
i. Relevance – not factual, character
ii. PV – low, inference from gun ownership to murder is a stretch 
iii. Unfair Prejudice – high b/c jury may give info more PV than it is entitled to, will also have to defend against attack on character 
II. FRE 404: Character Evidence and Crimes or Other Acts
a. 404(a)(1): Prohibits the use of reputation or opinion testimony to prove character/trait in order to prove a person acted in accordance with that character/trait.
i. 404(a)(2) Exceptions: In a criminal case, 

1. A defendant may offer evidence of their own good character, but the government may then rebut with evidence of defendant’s bad character. Limited to the same trait i.e. peaceful v. violent.
2. A defendant may attack the victim’s character, but the government may then rebut with evidence of victim’s good character AND defendant’s bad character. Limited to the same trait.

3. A defendant in a homicide case may assert that the victim was the first aggressor, but the government may then rebut with evidence of the victim’s peacefulness.
ii. 404(a)(3) Exception: Evidence of a witness’s character may be admitted for impeachment purposes.

b. 404(b)(1): Prohibits the use of specific act testimony to prove character/trait in order to prove a person acted in accordance with that character/trait.

i. 404(b)(2) “Faux Exceptions” = past acts may be admissible for non-character purposes to prove motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident
1. In a criminal case, on request of the defendant, the prosecutor must provide reasonable notice of such evidence before trial or during trial if for good cause. 
2. 104(b) Standard applied therefore proponent must offer evidence sufficient to support a finding that the person was culpably involved in the act
3. Examples:

a. Motive = Prior drug deal gone bad to show motive to kill the victim (revenge)
b. Opportunity = Evidence of an affair to prove opportunity to kill a woman in case where there was no sign of forced entry
c. Prep/Plan = Bank robbery to provide financial means to carry off a subsequent crime
d. Mistake = Brides of the Bath case
e. MO = Anasazi excavation case
f. Knowledge = Prior drug dealing conviction to prove D knew the substance he transported was cocaine. Furby case and ability to shoot.
c. HYPO: D inmate charged w/ assaulting V officer. 
i. An officer’s testimony for P that on several occasions D had assaulted other prisoners and guards.

1. Relevant? Shows a propensity of some degree to be violent

2. Admissible? Under 404, NO b/c specific act evidence to show violent character. 

3. Any exceptions? 404(b)(2) exception for knowledge of how to lure guard into cell by withholding food tray? Not likely UNLESS all are the same so it’s a combo of MO and knowledge 

ii. Inmate’s testimony for D that V had a reputation of violence

1. Relevant? Yes, increases likelihood that V was aggressor 

2. Under 404(a)(2)(B), this character evidence ok b/c is D bringing it to show V’s bad character and this is reputation so admissible under 405(b) 

iii. V’s testimony for P in rebuttal that D has a reputation of violence 

1. Under 404(a)(2)(B), character evidence ok since in #2, D asserted V has a reputation of violence and b/c this is reputation it’s admissible under 405(b) 

III. FRE 405: Methods of Proving Character When OK per 404
a. If an exception applies, character may be proven through reputation and opinion testimony only. 
b. Specific acts ONLY admissible:

i. For impeachment of a character witness.

ii. If character is an essential element of the crime i.e. libel, child custody, negligent hiring/entrustment 

iii. On cross examination of a character witness
1. Limited to relevant character trait

2. Witness must be likely to know/have heard about them.
3. Need a reasonable basis for the question.
4. Cannot prove up with evidence if W denies.

IV. FRE 406: Habit

a. Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice. The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness.
b. Habit is specific and routine, morally neutral, more probative and less prejudicial than character evidence, and needed.
c. Proven through description of specific instances, or opinion based on large number of instances
i. No reputation testimony = hearsay
ii. Need not be corroborated 
d. HYPO: Testimony that Driver is the “best and most safety conscious driver in the district” is NOT habit b/c this doesn’t indicate a specific behavior; it this is a morally charged judgement. A habit could be “she always stops at stop signs”
e. HYPO: Man charged w/ aggravated manslaughter involving fatal hit and run. Theory that he was drunk but untested. Is testimony of bartender that for 5 years man comes in “virtually every weekend, usually both sat and sun” admissible? Not morally neutral, but shows a pretty consistent routine – habit. Temperance is a character. Alcohol is a mixed bag. Some courts see as character (a drunk) and other see as habit (routine drinking). 

f. Organizations 

i. Habit evidence can be offered to prove organizational propensity to prove conduct in conformity on a specific occasion

ii. Common for proving organizational liability based on a policy, pattern, practice or notice of prior similar incidents

1. Ex. LAPD has practice of employing chokeholds. There are 20 incidents where individuals are injured as a result of chokeholds. 

V. Admissibility of Evidence of Other Sexual Misconduct 
a. Overview:
i. Evidence of defendant’s commission of other offenses of sexual assault is generally admissible in criminal cases

ii. The prosecution can open the door.
iii. The FRE have a broad definition of “offense of sexual assault.”

iv. The proponent can (must) use prior specific acts which are admissible to prove character and action in conformity therewith 

b. FRE 412: The Victim’s Behavior or Predisposition = “Rape Shield” 

i. The following evidence is not admissible in a civil or criminal proceeding involving alleged sexual misconduct:

1. Evidence offered to prove that a victim engaged in other sexual behavior; or

2. Evidence offered to prove a victim’s sexual predisposition.

ii. ACN Rationale:
1. Safeguard the alleged victim against invasion of privacy, potential embarrassment, sexual stereotyping

2. Avoid the infusion of sexual innuendo into the factfinding process

3. Encourage victims to report and participate in trial
iii. Exceptions in Criminal Cases:
1. Evidence of specific instances of a victim’s sexual behavior, to prove the source of semen, injury, or other physical evidence (i.e. show D is not source).
2. Evidence of specific instances of a victim’s sexual behavior with defendant, if offered by defendant to prove consent or if offered by the prosecutor; and
3. When Constitution requires admission.
a. Olden v. KY: White woman goes to a predominantly black bar. Later, she claims that a man took her from the bar, raped her, and dropped her off at Russell’s house. Russell was outside when he dropped her off. Defendant claims that the woman consented and offers evidence that the victim and Russell, who was black, were living together and in a relationship.

iv. Exceptions in Civil Cases:
1. The court may admit evidence offered to prove a victim’s sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. 
a. Reverse 403

2. The court may admit evidence of a victim’s reputation only if the victim has placed it in controversy.
v. If a party intends to offer evidence under FRE 412, the party must…
1. File a motion that specifically describes the evidence and states the purpose for which it is offered at least 14 days before trial (later if good cause is shown)
2. Notify the victim or the victim’s guardian/representative
3. The court must conduct a hearing in camera and give the victim and parties a right to attend and be heard
c. FRE 413—414: Defendant’s Specific Acts in Sexual Assault and Child Molestation Cases
i. In criminal and civil cases in which a defendant is accused of sexual assault or child molestation, the prosecution may offer past specific acts of sexual assault or child molestation as evidence that the defendant committed the current offense
1. There is no requirement that the sexual assault resulted in a conviction or criminal charge 

2. Still, the introduction of this evidence is subject to 403
a. Factors include:

i. Similarity to charged offense

ii. Wrongfulness and emotional impact

iii. Proximity in time

iv. Possibility of minimizing prejudice 

ii. Disclosure is required 15 days before trial (later if good cause)

	Reputation/Opinion Admissible If… 
	Specific Act Admissible If… 

	Criminal D introduces evidence of their own good character
	Impeaching a character witness

	Criminal D introduces evidence of V’s bad character
	Character is an essential element of the crime

	Criminal D in homicide case introduces evidence that V was first aggressor
	Cross examining a character witness

	Impeaching a character witness
	NOT admitted for character purposes

	
	D’s similar offense in civil or criminal sexual assault or child molestation cases 


IMPEACHMENT & REHABILITATION
I. Overview:

a. Impeachment = attack on the credibility of a witness, either generally or in regards the specific instance being testified about
b. Anyone can impeach a witness
c. How to impeach?

i. Dishonesty: lying
ii. Incapacity: colorblind, too far away, etc.
iii. Bias: motive to slant (relationship, money, deal, etc.)
iv. Inconsistency: changed story
v. Contradiction: testimony is demonstrably false
d. Methods of Impeachment:
i. Intrinsic Evidence = through the questioning of the witness. Always permissible (as long as relevant).
ii. Extrinsic Evidence = anything else, including documents, recordings, and another witness. Generally allowed, but restrictions exist.
II. FRE 609: Impeachment by Evidence of a Criminal Conviction 
a. Felonies
i. If witness is not the defendant, evidence of past felonies must be admitted subject to 403 
ii. If witness is a criminal defendant, evidence of past felonies must be admitted if the probative value of the evidence outweighs its prejudicial effect 
1. Favors exclusion
2. PV factors: consider age of the conviction; how probative the act is to show bad moral character or general disposition for law-breaking, which in turn shows character for untruthfulness; the witness’ intervening behavior
3. Prejudice factors: to what extent will the jury think the witness to be a bad person and, therefore, be disposed against the witness; to what extent is there a risk that the jury may use the conviction not only in its proper propensity sense, but also in an improper propensity sense
4. NOTE: Similarity between the current criminal allegation and the facts underlying the impeachment evidence enhances the prejudice, not the probative value. The only permissible inference to draw from the conviction is that the witness is an untruthful person as therefore may be lying on the witness stand
b. Dishonest Act/False Statement 
i. Includes fraud, perjury, embezzlement, forgery, etc.
ii. This evidence is admissible whether a misdemeanor or felony; whether it is the same as the charged crime or totally unrelated

1. No balancing.

iii. Only limit: timing 
c. If more than 10 years have passed, evidence of prior conviction is admissible ONLY IF (1) PV substantially outweighs the prejudicial effect and (2) proponent gives notice of intent to use

d. Appellate Matters  

iv. Luce: a defendant cannot argue on appeal that the decision to admit a prior conviction (to impeach) was error unless the defendant testifies at trial

v. Ohler: a defendant cannot argue on appeal that the decision to admit a prior conviction was error if defendant removes the sting on direct and admits conviction
	Type of Conviction… 
	Used to impeach accused?
	Used to impeach other W?

	Crime of dishonesty or false statement
	Admissible regardless of felony or misdemeanor or 403 balancing unless 10+ years old 

	Felonies
	Must be admitted if PV > unfair prejudice unless 10+ years old 
	Must be admitted unless unfair prejudice > PV unless 10+ years old

	Other Misdemeanors
	Inadmissible

	NOTE: If 10+ years old, admissible only if PV > unfair prejudice and notice given.


III. FRE 613: Impeachment with Prior Inconsistent Statements
a. Prior inconsistent statements are admissible to impeach a witness
b. A party does NOT need to show a prior statement to the witness before asking about it, but must show it to opposing counsel if asked
c. Extrinsic evidence of a prior statement is admissible only if the witness is given the opportunity to explain/deny the statement & the adverse party has opportunity to examine the witness about it
i. No timing requirement but this is generally done on cross

IV. Impeachment by Bias
a. Examples of bias = family relationship, past or present employment, common or antagonistic political affiliation, feelings for or against a victim or a party or a class or category of persons, plea deal that offers reduced/dismissed charges for testimony, payment for testimony or testifying for free, a book deal for after trial

b. Generally, specific acts and statements are admissible to impeach by bias

i. Extrinsic proof allowed (unless the bias has been admitted) 

c. U.S. v. Abel: Evidence re: W and D’s membership in gang admissible to show bias despite prejudicial effect
V. Impeachment by Incapacity

a. Generally, you can ask questions that show incapacity
i. “Isn’t it true you had 10 beers at the pub?”

ii. “Isn’t it true you weren’t wearing your glasses?” 

VI. Specific Contradiction

a. Generally, you can ask questions to show contradiction
b. Extrinsic evidence is permitted, provided you are not contradicting them on a collateral matter
c. Absolute irreconcilability not required
VII. REHABILITATION 

a. FRE 608: A Witness’ Character for Truthfulness
i. 608(a) permits reputation or opinion evidence about any testifying witness’s character for truthfulness

1. BUT, you can only bring evidence of a witness’s truthful character if their character for truthfulness has been attacked
2. Impeachment for bias or incapacity don’t count as attacks on character for truthfulness
3. ACN: “The enormous needless consumption of time which a contrary practice would entail justifies the limitation”

vi. Cannot produce extrinsic evidence to prove witness’ conduct 

vii. BUT, under 608(b), on cross, the court may allow specific acts to be inquired into if they are probative of character for truthfulness of:

1. The fact witness

2. A character witness who has testified about the fact witness’ character for truthfulness

ii. By testifying on another matter, a witness does not waive any privilege against self-incrimination for testimony that relates only to the witness’s character for truthfulness.

b. Prior Consistent Statements

i. Prior consistent statements are generally NOT admissible unless made prior to when a motive to lie or improper influence arose
	
	What can be offered?
	Is extrinsic evidence allowed?

	Impeachment by Witness’ Character for Untruthfulness
	Reputation or opinion testimony to prove character for untruthfulness
	NO. But on cross, specific acts may be inquired into if probative of truthfulness of the fact or a character W who has testified about the fact W’s character for truthfulness.

	Impeachment by Prior Conviction
	Evidence of a prior conviction under certain circumstances
	YES.

	Impeachment by Prior Inconsistent Statement
	Evidence of a prior inconsistent statement so long as not re: collateral matter
	ONLY IF W has opportunity to explain/deny the statement and the adverse party has the chance to examine the W about it

	Impeachment by Bias
	Specific acts or statements which show the W’s bias
	YES, UNLESS W admitted bias

	Impeachment by Incapacity
	Asking questions which show a W’s incapacity
	YES

	Impeachment by Specific Contradiction
	Asking questions which show contradiction
	YES, UNLESS re: collateral matter


HEARSAY
I. Overview 
a. FRE 801(c): Hearsay = declarant’s out of court statement offered to prove the truth of the matter asserted in the statement
b. Policy:

i. What makes testimony credible? Perception, memory, sincerity/veracity, ambiguity/narration

ii. Devices used to test credibility: oath, cross-examination, witness’ demeanor 

iii. Concern underlying hearsay = the inability to test the reliability of out-of-court statements 

c. Components of Hearsay

i. Out of Court = not made during testimony in present trial

ii. Statement = intentional oral, written or non-verbal assertion, need not be intended to be overheard 

1. Sleep-talking is not intended as assertion so not hearsay vs. mumbling under breath overheard is hearsay b/c intended assertion

2. Unstated/implied assertions are hearsay if declarant intended to assert the implied belief (104(a) question), and the statement is offered as evidence of that belief’s truth 
iii. Declarant = person (only) who made statement 

viii. Offered to Prove the Truth of the Matter Asserted = if the relevance of the out-of-court statement depends on it being true, then the statement is being offered to prove the truth of the matter asserted
1. Possible Non-hearsay Uses:
a. Effect on the Listener
i. “There’s ketchup on the floor”
1. This is hearsay if offered to prove that there is ketchup on the floor (the truth of the matter asserted)
2. This is not hearsay if offered to prove notice (effect on the listener) 
b. Legally Operative Facts
i. Ex. defamation, offer/acceptance, gift, threat
d. FRE 802: Hearsay is NOT admissible unless otherwise provided. 

e. FRE 805: Hearsay w/in hearsay is not excluded if each part of the combined statements conforms with an exception to the rule
i. A testifies “B told me C saw x.”
1. Hearsay 1 = B ( A “C saw x” = exception i.e. opposing party 
2. Hearsay 2 = C ( A “I saw x” = exception i.e. EU 
3. Ok b/c exception for both 

Hypos: 

· On cross, D asks W if he told his friend he’s Napoleon. Not hearsay b/c being offered to prove W is crazy for impeachment, not fort the truth. 

· Mechanic ( driver: “Your breaks are bad. It would be dangerous to drive”

· Hearsay to prove breaks are bad

· Not hearsay to prove the driver was on notice 

· V ( D: “I’m going to rip your head off if you don’t pay me rn” 

· Not hearsay b/c not trying to prove V was going to actually rip head off, but that statement had the reasonable effect of making D fear for safety. 

· While in line at airport, D said “I have a bomb that I’m about to set off”

· Not hearsay b/c statement in and of itself is the crime 

· V sues D for assault. On damages, the issue is whether and how long the V was unconscious. W will testify that ten minutes after assault V said “D hit me.”

· Purpose? Hearsay to prove D hit B but not hearsay to prove V was conscious 10 minutes after incident ( 403 balance
· Insider trading prosecution. D claims his relatives who bought stock had other reasons for doing so. Son testifies “I heard there was a rumor on a message board that A was going to purchase B” ( this means someone told son “I saw a rumor on the message board that A was going to purchase B” ( which also means someone wrote on the message board that A was going to purchase B 
· Is “A is going to purchase B” hearsay?

· No. Not offered to prove truth (that A was going to purchase B). Offered to prove that son bought the stock based on a public rumor. 

· Is “I saw a rumor on the message board that A was going to purchase B” hearsay?

· Yes. Offered to prove that someone saw something on a message board. The defense re: public source depends on truth of this statement. 

II. EXEMPTIONS
a. These statements are exempt from the hearsay rule ( NOT hearsay 
b. FRE 801(d)(1): Prior Statements of Witnesses 
i. Requires that the declarant (1) testifies at the trial or hearing and (2) is subject to cross-examination about the statement. 

1. What constitutes cross? Owens – V made ID after attack. At trial, can’t remember anything. P intro’s prior ID. Even if on cross all he can say is “I don’t remember,” that’s ok. He is subject to cross and looks like a good cross for undermining reliability = low threshold. 
2. The foundational requirements of each category must be proved by a preponderance of the evidence.

ii. Prior Inconsistent Statements
1. Can always use to impeach a W’s credibility and extrinsic evidence allowed if W is given an opportunity to explain/deny the statement. But can’t be used to assert truth unless meets the following requirements:
a. Declarant testifies
b. Declarant is subject to cross about the prior statement 

c. Prior statement was inconsistent with the declarant’s trial testimony

d. Prior statement was given under penalty of perjury
e. Prior statement was given at a trial, hearing, deposition, or other proceeding 
Generally does not include sworn affidavits
2. CA Rule: All prior inconsistent statements are admissible for their truth, even those not originally made under oath, so long as the witness is given an opportunity to explain or deny the prior statement

iii. Prior Consistent Statements
1. Admissible to rehabilitate a witness’s credibility if attacked. But can’t be used to assert truth unless meets the following requirements:
a. Declarant testifies
b. Declarant is subject to cross about the prior statement 

c. Prior statement is consistent with the declarant’s testimony

d. Statement is offered to rebut an express or implied charge that the declarant recently fabricated it OR acted from a recent improper influence or motive in so testifying (Tome: the statement must have been made before the motive to fabricate or improper motive arose); OR
e. Statement is offered to rehabilitate the declarant’s credibility as a witness when attacked on another ground (inconsistency, faulty memory, bias)

2. CA Rule: Any statements consistent with trial testimony that predate a prior inconsistent statement introduced can come into rehabilitate credibility, even without a motive to lie 
iv. Prior Identification 
1. Requirements:

a. Declarant testifies
b. Declarant is subject to cross about the prior statement 

c. Statement identifies a person as someone the declarant perceived earlier

2. This exemption has been interpreted broadly to include statements that identify a person after the disputed event at a chance encounter; that identify the photograph of the person; and that identify a police artist sketch of the person

3. CA Rule additionally requires: (1) prior ID was made at a time when the crime/occurrence was fresh in the witness’s memory, and (2) the witness testifies that he made the ID and that it was a true reflection of his opinion at the time
c. FRE 801(d)(2): Opposing Party Statements
i. Generally:
1. Any statement made out of court by a party may be used against that party to prove the truth of the matter it asserts, so long as it is relevant and not objectionable.
2. The foundational requirements of each category must be proved by a preponderance of the evidence. The judge may use the statement itself in deciding the preliminary questions, but other evidence is necessary to find authority, agency, and a co-conspirator relationship. 

3. Foundation: (1) Ask the witness whether he spoke with the party, or overheard the party make a statement. (2) Ask when and where it happened. (3) Ask what the party said.
ii. Direct Statements
1. A party’s statement, made in any context, if offered against that party, is admissible for its truth, regardless of whether  against the party’s interests. 
iii. Confessions Made to Law Enforcement in Criminal Cases
1. W heard declarant make a statement

2. W IDs declarant as D
3. Confession was voluntary

4. Proper Miranda warnings given

5. D waived his rights

iv. Adoptive Statements
1. A statement made by someone other than the person who the statement is being offered against is admissible for its truth against that person IF the party has done something to manifest adoption of the statement or belief in its truth.
a. Ex. Slip and fall case. Customer tells storeowner: “the wet floor caused that person to fall.” Storeowner says: “this is not the first time that this has happened.” Here, it appears that the storeowner is adopting the statement of the customer. Thus, it is admissible as an opposing party statement. 

2. Silence may indicate the adoption of a statement. Must look to context. Would we normally expect someone to refute a statement. 
3. CA Rule: A party adopting a statement must have “knowledge of the content thereof.”

v. Authorized/Vicarious Statements
1. Statements made by a person whom the party authorized to make a statement on the subject i.e. L speaking for C 
vi. Agent and Employee Statements 
1. A statement made by a party’s agent or employee on a matter within the scope of that relationship and while it existed
a. Ex. statement made by janitor about financial status of the company is not within the scope of janitor’s duties

b. Grudge statements by former employee not included

2. Exception: Government employees can’t bind sovereign, so their statements are not admissible against the government. 

vii. Co-Conspirator Statements 
1. Three Requirements:

a. Declarant and the party against whom the statement is offered were both members of a conspiracy

i. Prove by providing evidence that parties agreed to accomplish an unlawful purpose or a lawful purpose by unlawful means 

b. The statement made by the declarant was made during the conspiracy
i. Conspiracy ends when accomplished or fails 

ii. Can’t use statements made before party joined 

c. The statement was made in furtherance of the conspiracy 

i. Ex. while in back of cop car, person says, “we should have picked a poison that is harder to detect.” This is not in furtherance because it is after the conspiracy ended. 

2. Bruton Rule: Whenever one declarant-defendant’s confession implicates another co-defendant, Bruton may preclude admission unless the declarant-defendant can be cross-examined
a. A post-arrest confession by D1 will only be admissible against D2 in the same trial if D1 testifies

b. Alternative = sever trials
	NOT HEARSAY
	IF…

	Witness’ Prior Inconsistent Statement
	D testifies/cross + stmt under PoP at legal proceeding 

	Witness’ Prior Consistent Statement
	D testifies/cross + stmt rebuts fabrication OR rehabs  

	Witness’ Prior Identification
	D testifies/cross + stmt IDs someone D prev. perceived

	Opposing Party’s Direct Statement 
	

	Criminal D’s Confession
	Confession voluntary, Miranda given and waived 

	Opposing Party’s Adoptive Statement 
	If party has manifested adoption/belief in truth of stmt

	Opposing Party’s Authorized Statement 
	

	Opposing Party’s Agent Statement 
	If w/in scope of relationship & while it existed

	Opposing Party’s Co-Conspirator Statement 
	Stmt made during & in furtherance of conspiracy 


III. FRE 803 Exceptions
a. Generally:
i. Situations where hearsay is nonetheless admissible for truth.
ii. Personal knowledge required!

b.  Present Sense Impression
i. Requirements: 
1. Event/condition
2. Statement describes or explains the event/condition
3. Declarant made the statement while or immediately after perceiving the event or condition 
ii. Rationale: likely more sincere, memory is fresh
iii. CA Rule: limits present sense impressions to declarant’s explanations of his or her own conduct
c.  Excited Utterance
i. Requirements:
1. Startling event or condition
2. Statement relates to the startling event/condition
3. Declarant made the statement while under the stress of excitement
4. Stress of excitement caused by the startling event (nexus) 
ii. Factors to consider:
1. The lapse of time between the event and the statement

2. Whether the statement was made in response to an inquiry

3. The age of the declarant

4. The physical/mental condition of the declarant

5. The characteristics of the event

6. The subject matter of the statement 

iii. Rationale: likely more sincere, memory is fresh (but < PSI) 
	PRESENT SENSE IMPRESSION
	EXCITED UTTERANCE

	Describes/explains event
	Relates to startling event

	Contemporaneous to event (while or immediately after perceiving the event)
	Declarant under stress caused by event

 (no time limit)


HYPOS: 
·  “Sally was next to me on the corner and she said ‘that SUV just ran the red and hit him’ so I looked up and saw an SUV near a person in the street” = hearsay but admissible for truth as PSI

· “Sally came running into the office, breathless and agitated and said ‘Unbelievable, I saw an SUV run a red and hit someone’” = hearsay but admissible for truth as EU

· “Sally calmly said after lunch, ‘I saw a SUV run a red and hit someone. Spoke w/ police for 30 min’” = hearsay, too much time for PSI and too calm for EU
d. Then-Existing Mental, Emotional, or Physical Condition
i. Requirements:
1. Content of the statement expresses the declarant’s state of mind
2. State of mind existed at the time of the statement
ii. Relevant re: motive or intent, notice/warning (awareness), bias (dislike), injury/damage: “moan and groan” evidence in personal injury cases

iii. Rationale: Memory problems mitigated because statement is contemporaneous with sensation. Necessity. 

iv. You can use statements of then-existing state of mind to prove past, present, and future:

1. State of mind of the declarant

a. Includes: motive, intent, plan, emotional condition, sensory condition, physical condition

2. Conduct of the declarant

a. HYPO: Brenda hit another driver.

i. “I love to drive my car at 100 mph”

1. This is admissible hearsay because it is offered to prove Brenda’s state of mind

ii. “I intend to speed all the way to Central City” 

1. This is admissible hearsay because it is offered to prove Brenda’s state of mind re: conduct

v. Exceptions:

1. You CANNOT use statements of then-existing state of mind to prove the prior act of someone other than declarant
a. However, you might still be able to use this to prove the future conduct of someone other than the declarant 

b. Hillmon: H’s widow sues insurance co. after H allegedly died b/c B accidentally shot him. B initially confessed, then said H is alive and disappeared after shooting W, then went back to confession. Co. says this is insurance fraud & H is alive. Co. offers letter from W to prove that W left town with H to show it was more likely W died. However, the letter is also offered to prove that H went. Can you can use the statement of one party (W) to infer the future conduct of another party (H)? Court allowed letter to prove acts of both ( COURTS ARE SPLIT  
2. You CANNOT use statements of then-existing state of mind to prove the fact remembered or believed UNLESS it relates to the validity or terms of the declarant’s will.
a. Examples:

i. “I believe the gray SUV ran the red light”

ii.  “I believe that the apartment I’m renting is infested with roaches”

iii.  “I believe that the blue car just sped right by me going 100 mph” (maybe PSI)
vi. CA Rule: can use out-of-court statement of past state of mind to prove past state of mind, but only if declarant is unavailable. 

e. Statement Made for Medical Diagnosis or Treatment
i. Statements (1) made for and (2) reasonably pertinent to medical diagnosis or treatment that (3) describe medical history, past or present symptoms, pain or sensations, or the general cause of the symptoms or sensations are excepted from the hearsay rule

ii. Notes:

1. Does not necessarily have to be to a doctor

2. Courts will generally defer to doctor re: pertinence 

a. Factors:

i. When and how

ii. Important objects or implements

iii. Timing of onset of symptoms

iv. Apparent cause

v. Nature of symptoms 

iii. Rationale: Low risk of insincerity: a person is likely to give an accurate description of their physical condition (Why? you don’t want to be over- or under-prescribed)
f. Past Recollection Recorded 
i. If can’t refresh memory via FRE 612 process, turn to this exception. 

1. Can use virtually any method to try to refresh a W’s memory 
2. Opposing party entitled to inspect the document 

ii. Foundation: 

1. W had personal knowledge of a fact or event

a. Record can be adopted by another party who read it
2. W recorded that personal knowledge while the events were still fresh in her memory
3. W states that when she prepared the record, the record was accurate
a. “Was the record accurate when you made it?” “Yes”

4. At trial, W cannot completely and accurately recall the facts even after reviewing the document (FRE 612)
a. Must have W on the stand

b. W must say that she cannot remember the facts 

5. If admitted, the record may be read into evidence

a. The record may be received as an exhibit only if offered by an adverse party. Rarely happens. 
g. Business Record
i. Foundation:
1. A record of a business, organization, occupation, or calling, whether for profit or not
a. Anything stored outside of the human mind that can be recalled in some form other than oral testimony
b. Includes memorandum, report, or data compilation
2. Records an act, event, condition, opinion, or diagnosis
3. Record made at or near the time of the act etc. 
a. Reliability 
b. Not an issue if information has been rearranged
4. Made by, or from information transmitted by, someone with knowledge of the act etc.
5. Record was kept in the course of a regularly conducted activity of a business, organization, etc.
a. I.e. recordkeeping 
b. Ex. even though a flood is rare, if it is a regular activity to keep records of this type of event, then a record of a flood will satisfy this requirement
6. Making the record was a regular practice of that activity
a. Ex. receipt from CVS
b. Even if accidents are rare, accident reports are generally included under this element 
7. All of the above are shown by the testimony of a custodian or qualified witness
8. Excludable if the source of information or method or circumstances of the preparation of the record indicate a lack of trustworthiness
a. Most likely way that courts will exclude this evidence
b. Burden is on opponent to show that the record lacks trustworthiness
i. Look to context of its preparation, timing (was the record made in anticipation of litigation, long after the event?), source
ii. Hearsay within Business Records
1. Business records often contain multiple hearsay
2. Evidence must be admissible on each level of hearsay
3. Ex. 10:31pm Caller = Roy. Using laptop right now, touchpad is unresponsive. Neither tapping nor swiping moves the cursor or does anything. I suggested reboot; problem persisted
a. Roy’s statements admissible as PSI
b. Employee’s record admissible as business record 
h. Public Record
i. A public record or statement of a public official which sets out: 

1. The office’s activities; OR
a. This generally includes records pertaining to regular internal workings of the agency
b. Ex. payroll, employee/prisoner/immigrant’s file
2. A matter observed while under a legal duty to report; OR
a. Includes records concerning matters observed by public officials when there was a duty to make the observation and to report on the matters observed
b. In a criminal case, matters observed by law enforcement are NOT admissible
i. Why? 6th Am. right to cross-examination
ii. What counts? Look for non-adversarial observations
iii. Ex. “I saw a guy snatch a purse and run off” vs. “X purchased a firearm” or “On Jan. 1, 2001, this car crossed the Washington Bridge at 10:00pm”
c. NOTE: Courts have held that Ds can offer matters observed by law enforcement in a criminal case
3. Factual findings from a legally authorized investigation [not against crim. D]

a. Beech Aircraft: Opinions contained w/in investigative report are admissible under this exception. However, while factually based conclusions are generally admissible, pure legal conclusions are not.
ii. No lack of trustworthiness

1. Factors:
a. Timeliness of the report
b. The skill, expertise, and motivation of the investigator
c. The procedures followed in preparation of the record 
iii. NOTE: You cannot try to get this evidence in via the business record exception after you’ve failed to get it in as a public record
i. Absence of entry in biz record can be offered for truth of matter asserted

i. I.e. to prove someone is not registered gun owner, would have a custodian of the record search for a name and there the lack of the name in the record is telling 
FRE 803 Hearsay Exceptions

	Hearsay but admissible for truth
	If… 

	Present Sense Impression
	(1) Describes/explains an event/condition 

	
	(2) Made while/immediately after 

	Excited Utterance
	(1) Relates to startling event/condition

	
	(2) Made while under stress of excitement

	
	(3) Stress was caused by startling event

	Then-Existing Mental Condition
	(1) Expresses declarant’s state of mind

	
	(2) State of mind existed at the time made

	
	(3) Prove declarant’s past/present/future state of mind or conduct

	Statement Made for Medical Diagnosis/Treatment
	(1) Made for/reasonably pertinent to medical diagnosis/treatment

	
	(2) Describes medical history/symptoms/pain/general cause 

	Past Recollection Recorded
	(1) Had personal knowledge 

	
	(2) Made when matter was fresh in memory

	
	(3) Accurately reflects the witness’s knowledge

	
	(4) Now cannot fully & accurately recall 

	Business Record
	(1) Re: act, event, condition, opinion

	
	(2) Made at or near the time

	
	(3) Made by someone w/ personal knowledge

	
	(4) Kept in course of regularly conducted activity

	
	(5) Making the record was a regular practice

	
	(6) Doesn’t lack trustworthiness

	Public Record
	(1) Sets out (a) office’s activities, (b) matter observed while under a legal duty to report, OR (c) findings from a legally authorized investigation if not against crim D

	
	(2) Doesn’t lack trustworthiness


IV. FRE 804: Exceptions Where Witness Is Unavailable

a. FRE 804(a): A declarant is considered to be unavailable as a witness if the declarant:
i. Is exempted from testifying about the subject matter of declarant’s statement because the court rules that a privilege applies;

1. W is on stand asserting privilege i.e. attorney-client privilege
2. Court decides whether privilege applies under 104(a)

ii. Refuses to testify about the subject matter despite a court order;

1. I.e. witness does not answer the question, witness is evasive

iii. Testifies to not remembering the subject matter;
iv. Cannot be present or testify at the trial or hearing because of death or a then-existing infirmity, physical illness, or mental illness; 

1. Impairment may require an explanation of how sick the witness is and how long the witness will be impaired for (court may delay proceedings)
v. Is absent from the trial or hearing and the statement’s proponent has not been able, by process or other reasonable means, to procure declarant’s attendance or testimony
1. Ex. can’t find witness, can’t subpoena witness
2. “Duty to Depose” Rule: if the proponent can’t get the declarant to come to trial, the proponent must make an effort to obtain the declarant’s deposition testimony. If that fails, only then will the court find the declarant unavailable. 
a. Why? Preference for live testimony
b. This covers dying declarations, declarations against interest, and statements of personal/family history
3. Representations of counsel sufficient to establish absence/unavailability so long as good-faith efforts have been made to secure the witness

vi. Witness is NOT unavailable if the statement’s proponent procured or wrongfully caused the declarant’s unavailability as a witness in order to prevent the declarant from attending or testifying.

1. Can’t create unavailable witnesses and then benefit from it
b. Former Testimony 
i. Criminal Cases:
1. Witness is unavailable
2. Witness testified at a trial, hearing, or lawful deposition
3. The party against whom the statement is offered must have had an opportunity and similar motive to develop the testimony by direct, cross, or redirect
ii. Civil Cases:
1. Witness is unavailable
2. Witness testified at a trial, hearing, or lawful deposition
3. The party against whom the statement is offered OR a predecessor in interest to that party must have had an opportunity and similar motive to develop the testimony by direct, cross, or redirect

a. Predecessor in interest: a litigant with a similar motive 
b. CA doesn’t have the predecessor in interest language

iii.  “Similar Motive”

1. This is a factual inquiry decided under FRE 104(a)

2. Factors to Consider:

a. Was the questioner on the same side of the same issue at both proceedings?

b. What was the type of proceeding? 

i. Ex. Grand jury v. Criminal trial (Salerno says gov’t has different motive at each)

c. Are the factual disputes the same?

d. What were the potential penalties or financial stake?

i. Possible that in low stake situation, litigant will have a different motive to develop testimony (small claims vs. multimillion verdict)

e. Trial strategy

iv. NOT Required:
1. Same lawsuit
2. Same issue
3. Actual cross-examination
4. Identity of parties (civil cases)
c. Dying Declarations 
i. Requirements:
1. Declarant is unavailable
2. Statement concerning the cause or circumstances of impending death
3. Made while the declarant believes death to be imminent 
a. “A settled hopeless expectation that death is near at hand and what is said must have been spoken in the hush of its impending presence”
4. Declarant has personal knowledge 
a. “Mr. Sheppard poisoned me” example 
5. Limited to homicide prosecutions or civil actions
ii. CA Rule: Admissible in any criminal proceeding
d. Declarations Against Interest 
i. Requirements:

1. Declarant is unavailable
2. The content of the statement, at the time the statement was made, was:

a. Against pecuniary or proprietary interest of the declarant

b. Could subject the declarant to civil or criminal liability; or

c. Could render invalid a claim held by the declarant

3. The statement was against any of the above interests of the declarant to an extent great enough such that a reasonable person, in declarant’s position, would not have made such a statement unless it was true

a. Subjective inquiry: Did the declarant believe the statement was against their interest?

b. Objective inquiry: Is it true that a reasonable person would not have made the statement unless true?

c. Look to surrounding circumstances

i. “I owe Joe $500” = against interest

ii. “I owe Joe $500” when you actually owe Joe $5,000 = not really against interest 

4. If the statement exposes the declarant to criminal liability and is offered to exculpate the accused, evidence of corroborating circumstances that clearly indicate trustworthiness of the statement must be offered

a. Think of Wire clip (Lifer - “yeah I did that one too”)

b. Reflects prosecutors’ concern that everyone serving life in prison will confess to the crimes of others

c. Factors:
i. Did declarant plead guilty before making the statement? Less reliable
ii. Motive in making the statement
iii. Did declarant repeat the statement? Consistently?
iv. To whom was the statement made?
v. Relationship of declarant to the accused
vi. Nature and strength of independent evidence relevant to the conduct in question 

ii. Mixed Motive Statements

1. Ex. “Yes, that is cocaine. I was delivering it for a guy named Defendant. He’s the dealer. I’m just the deliveryman”

a. This is against the declarant’s interest but is also self-serving because it casts blame on the dealer. 

2. Williamson: No admission of non-self-inculpatory statements, even if they are made w/in a broader narrative that is generally self-inculpatory… Each particular hearsay statement offered must be separately parsed and must, itself, be self-inculpatory

iii. CA Rule: Includes statements that carry the “risk of making [the declarant] an object of hatred, ridicule, or social disgrace in the community” as within the exception to the general rule of exclusion. 
	801 Opposing Party Statement
	804 Statement Against Interest

	Doesn’t matter if declarant is unavailable
	Declarant must be proven unavailable 

	Declarant must be opposing party or someone attributed to the opposing parry
	Declarant can be anyone

	No limit on content
	Limited to statements meeting “against interest” standard

	No personal knowledge/corroboration requirements
	Declarant must have personal knowledge. Corroboration required in criminal cases is statement opens declarant to criminal liability.


e. Personal/Family History 
i. Assuming unavailability, a statement asserting a declarant’s own family history may be admitted without a showing of personal knowledge, and a statement asserting the family history of another person may be admitted if the declarant was related or intimately associated with the other person’s family.
f. Forfeiture by Wrongdoing 
i. Wrongdoing re: unavailability of W constitutes a waiver of the hearsay exclusion, and any relevant out-of-court statement made by the unavailable declarant can come in
ii. Foundation:

1. Party opposing the introduction of hearsay evidence engaged or acquiesced in wrongdoing
a. Ex. murder, kidnapping, bribery, etc. 

b. NOTE: Timing does not matter. If the wrongdoer is aware that someone is a potential witness in pending litigation, forfeiture can be found

2. Wrongdoer intended to procure unavailability of declarant

a. Doesn’t need to be the wrongdoer’s sole intent. Mixed motive is basis for forfeiture. 

b. Ex. Forfeiture found where defendant murdered his wife for dual reasons of revenge for adultery and wanting to prevent wife from testifying in a child custody dispute

3. Wrongdoer rendered declarant unavailable
4. Statement is offered against wrongdoer


FRE 804 Exceptions
	If declarant is “absent” because… 
	

	(1) Exempt due to privilege  

	(2) Refuses 

	(3) Can’t remember

	(4) Dead or presently infirm

	(5) Absent + proponent can’t reasonably depose

	Then hearsay is admissible for truth
	If… 

	Former Testimony
	(1) Witness testified at a trial, hearing, or depo

	
	(2) Party against whom the stmt is offered (or predecessor in interest in civil case) had opportunity and similar motive to develop the testimony

	Dying Declaration
	(1) Re cause or circumstances of impending death

	
	(2) Made while D believes death to be imminent

	
	(3) D has personal knowledge

	
	(4) Limited to homicide prosecutions or civil cases

	Declaration Against Interest
	(1) Content, at the time made:

a. Against $ interest

b. Could subject to liability 

i. If criminal and exculpatory, must be corroborated
c. Could invalidate claim

	
	(2) Against interests to the extent that a reasonable person would not make unless true

	Personal/Family History
	Re own family history regardless of showing of personal knowledge OR Re another’s if related to or intimately associated w/ that family


V. FRE 807: Residual Exceptions

a. Hearsay that doesn’t fit into an exception but seems reliable/trustworthy enough to admit nonetheless 

b. Two General Categories: “Near Miss” and “Close Enough”
c. Factors:

i. Trustworthiness: statement has equivalent circumstantial guarantees of trustworthiness i.e. this is a reliable statement 

ii. Relevance

iii. Need/Probativeness: more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts

iv. Interests of Justice

v. Reasonable Notice
VI. Hearsay and the Confrontation Clause
a. 6th Amendment: “In all criminal prosecutions, the accused shall enjoy the right to . . . . be confronted with the witnesses against him, . . .”
i. The right is held by the accused ( not applicable to evidence introduced by D against P.

b. Crawford: Admissible hearsay violates the CC if it is (1) brought against D, (2) testimonial (acting like W), (3) the declarant is unavailable and (4) D didn’t have a prior opportunity for cross-examination. 
i. P wants to intro her statement re: fight b/c contradicts D. Even though admissible hearsay under 804(b)(3) b/c a statement against interest, there was a CC issue b/c wife unavailable due to marital privilege. Wife’s statement = testimonial ( violated the CC.
c. Davis: Primary Purpose Test. Statements are testimonial if the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution and nontestimonial if the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency. 
i. Thomas Dissent: Confrontation Clause protects against formal testimonial materials, such as affidavits, depositions, prior testimony, or confession, ONLY. 

ii. Examples:
1. 9/11 call post domestic abuse incident ( switched half way thought call after woman explained incident and began answering dispatcher’s questions.
2. After incident interview once separated from attacker resulting in signed affidavit = testimonial 
d. Bryant: “Combined approach” re: determining primary purpose ( Considers the following factors:
1. The circumstances in which the encounter occurs
2. The statements and actions of all parties 

3. Reliability of hearsay 

a. This is totally inconsistent with Crawford
i. Man is shot and tells police that “Rick” shot him = nontestimonial b/c made to enable police to meet an ongoing emergency
ii. Dissent: Statements were testimonial. The declarant’s intent is what counts. Reliability is not the concern. 

e. Confrontation Clause and Forensic Reports

i. Forensic reports = prepared by people not directly involved in crime investigation/law enforcement, i.e. drug, blood alcohol, fingerprint, DNA, ballistics, autopsies & related reports involving testing 

ii. Melendez-Diaz: Certificates of analysis (showing that substance was cocaine) are testimonial b/c (1) essentially affidavits; (2) functionally identical to in-court testimony; (3) an objective witness would reasonably believe they would be available for use at a trial. 

1. Dissent: “Witness” means a witness who perceives an event and has personal knowledge. Lab techs are not witnesses.
iii. Bullcoming: Certified forensic lab report of defendant’s BAC measured by gas chromatograph machine was found testimonial. 
1. Lab analyst who performed tests and signed the lab reports had been placed on unpaid leave ( W not involved in any testing of D so could not answer about the particular test or independent opinion re D’s BAC on cross. 
2. Dissent: This rule is keeping out reliable testimony and letting in unreliable off-hand remarks. 

iv. Williams: Testimony from expert that D’s DNA matched crime scene DNA. Expert didn’t analyze the blood, she merely compared the analysis done by others and concluded that they matched. The underlying forensic report was not testimonial under the primary purpose test. Therefore, no CC violation. 
1. 4 Votes: No CC violations b/c non-hearsay, and non-testimonial b/c it did not accuse a targeted victims

2. Thomas Concur: no CC violation b/c the underlying report was non-testimonial hearsay ( LOOK FOR AFFIDAVIT
3. 4-Vote Dissent: CC violation b/c this is testimonial hearsay. 

OPINION TESTIMONY
I. Overview
a. Fact vs. Opinion 

i. Fact = firsthand observation
ii. Opinion = inferences drawn from those observations
b. Lay Opinion vs. Expert Opinion (ACN)

i. Lay Opinion = results from a process of reasoning familiar in everyday life 

ii. Expert Opinion = results from a process of reasoning which can be mastered only by specialists in the field
c. Judges will let lay witnesses offer some opinions
II. FRE 701: Lay Opinion is permissible if:
a. Rationally based on the witness’ perception
i. Personal knowledge requirement
b. Helpful to clearly understanding the witness’ testimony or to determining a fact in issue; and

i. Lay opinions are helpful when they facilitate the presentation of evidence (convenient, efficient, necessary)

1. Examples:

a. “She appeared nervous”

b. “It was a sunny day”

c. “He looked really tired”

d. “The box was heavy”

ii. Lay opinions are NOT helpful when the jury can readily draw the necessary inferences and conclusions w/o the opinion

1. Examples:

a. “He was driving negligently”

b. “The plaintiff caused his own injury” 

iii. If an opinion seems like legal conclusion, the court will likely find that it is not helpful

c. Not based on scientific, technical, or other specialized knowledge

i. This is to avoid experts providing opinion testimony under the guise of lay witness testimony

ii. If it is based on scientific knowledge, must qualify as an expert

d. NOTE: Opinions on “ultimate issues” (i.e. negligence, causation) are permissible UNLESS re: criminal defendant’s mental state or condition that constitutes an element  (i.e. insanity)

e. Permissible Lay Opinion:

i. Emotional/psychological state of another (angry, nervous, upset)

ii. Conventional physical descriptions (tall, short, old, young, strong, weak)

iii. Appearance of objects (size, color, shape, texture)

iv. Speed of moving objects

v. Ordinary distances

III. Expert Opinion
a. Qualifying an Expert
i. Proponent must demonstrate, by a preponderance of the evidence, that the witness has some specialized knowledge derived from experience, training or education.

1. Not lay or expert only, can shift while on witness stand depending on questions asked and answers provided.

2. Expertise not generally challenged, area of expertise commonly challenged, most issues arise re: expert’s conclusions/analysis 

3. Personal perception is not required

b. Subject of Testimony
i. Originally determined via General Acceptance Test (Frye)

1.  “The thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field in which it belongs”
2. Rationale: general acceptance in the scientific community assures that those most qualified to assess the general validity of a scientific method will have the determinative voice
3. Restrictive: Rules out new methods, advancements not yet published or recognized
ii. FRE 702: A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the form of an opinion or otherwise if:
1. The expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue;
2. The testimony is based on sufficient facts or data;
3. The testimony is the product of reliable principles and methods; and
4. The expert has reliably applied the principles and methods to the facts of the case.
a. As determined by weighing Daubert/ACN Factors 

iii. Daubert v. Merrill Dow Pharmaceuticals (1993) 

1. P offered expert testimony (including animal studies and a reanalysis of previously published studies) to show a link b/w Rx and birth defects. Trial court rejected this testimony pursuant to the General Acceptance Test. 
2. FRE 702 supersedes Frye. The trial judge must ensure that expert testimony is relevant and reliable. Consider Daubert factors when determining whether testimony is the product of reliable principles and methods: 

3. Takeaways:
a. Ps thought the ruling opened door whereas Ds thought that it made the test narrower
b. Critiques: Making it judges’ responsibility to determine whether experts’ testimony amounts to “scientific knowledge” constitutes “good science”, and was “derived by the scientific method” is too tall a task. 
c. Arguably this is more restrictive, not liberalized as intended b/c more factors = finer tooth comb 
iv. Daubert Factors: (flexible inquiry, no factor dispositive) 

1. Whether theory or technique can be or has been tested
2. Whether it has been subjected to peer review and publication

3. Known or potential error rates
4. Existence of standards and controls
5. General acceptance

v. ACN Additional Factors:

1. Whether testimony is about matters growing naturally and directly out of independent research
2. Whether expert has unjustifiably extrapolated from an accepted premise to an unfounded conclusion

3. Whether expert has accounted for obvious alternative explanations
4. Whether expert was as careful as in her regular professional work outside paid litigation consulting

5. Whether the field of expertise is known to reach reliable results for type of opinion offered by expert

vi. Joiner: Trial court looks at “fit” between expert opinion and underlying data and methodologies. Standard of review for decisions on admissibility of expert testimony is abuse of discretion.
vii. Kumho Tire: Daubert applies to all kinds of experts, but the Daubert factors do not all necessarily apply in every case.
viii. CA Rule:

1. Kelly-Frye General Acceptance Test: If the expert’s testimony is based on a novel scientific principle or technique, the proponent must establish that the principle or technique has become generally accepted as valid by the relevant scientific community to be admissible, and that the correct scientific procedures were followed in coming to the opinion
2. For all other experts, use Reasonable Reliance Test:

a. Expert’s testimony limited to opinion related to a subject that is sufficiently beyond common experience that the opinion of an expert would assist the trier of fact

b. Of a type that reasonably may be relied upon by an expert 
c. FRE 703: Permissible Bases for Testimony
ix. Facts or data in the case that the expert has been made aware of or personally observed.
1. Ex. set of facts given to expert before trial; personal observations; reading a transcript; attending trial and listening to the facts as reported by witnesses; studies or experiments; some mixture of all of these

x. Inadmissible evidence IF of the type reasonably relied on by experts in the field

1. Ensures that expert is coming to opinion based on reliable underlying evidence

2. If not of the type reasonably relied on, needs to be admissible for the expert to rely on it as the basis for her opinion

3. If the basis of an expert’s opinion is inadmissible evidence (ex. hearsay), it can be disclosed to the jury only if the probative value in helping the jury evaluate the opinion substantially outweighs the prejudicial effect (reverse 403)
d. FRE 704: Opinion on an Ultimate Issue 
i. Experts can generally give opinions on “ultimate issues”

ii. Exception: an expert must NOT state an opinion about a criminal defendant’s mental state or condition that constitutes an element of the crime or defense (ex. insanity)

e. FRE 705: Disclosing the Facts or Data Underlying an Expert’s Opinion 

i. Unless the court orders otherwise, an expert may state an opinion — and give the reasons for it — without first testifying to the underlying facts or data. 
ii. But the expert may be required to disclose those facts or data on cross-examination.

f. FRE 706: Court-Appointed Expert Witnesses
i. This allows courts to appoint their own experts

1. Ex. in juvenile cases, court might appoint the psychiatrist 

ii. Lawyer’s will have to split the expert’s fee
BEST EVIDENCE RULE
· FRE 1002: Requirement of an Original

· An original writing, recording, or photograph is required in order to prove its content unless otherwise provided.
· Limitations:

· Only applies to writings, recordings, or photographs

· Only triggered when offered to prove content therein

· Ex. Trial transcript is offered as evidence of what said what

· Ex. Sales ledger is offered as evidence of what was sold

· Ex. Audio recording is offered as evidence of number of gunshots

· Exceptions:

· No need to produce original when…

· Original is unavailable (lost, destroyed) through no bad faith of the proponent, or cannot be obtained by judicial process

· Opponent possesses the original, and refuses to produce it after notice

· Photocopy exception – FRE 1003 
· A duplicate is admissible to the same extent as the original unless a genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate

· Secondary Evidence

· If production of the original is excused, there is no hierarchy of secondary evidence. Parties can choose whatever other evidence they which 

PRIVILEGES
I. Overview 

a. FRE 501: Common law governs a claim of privilege unless otherwise provided. In a civil case, state law governs.
b. Generally:
i. Privilege provides protection from contempt
ii. The burden is on the party seeking to avoid disclosure to show that a privilege is validly asserted in a particular situation 
iii. Privilege applies outside of litigation
iv. Privilege often survives death 
v. Privilege protects the communication, not the underlying information
c. Privilege Analysis
i. To what type of proceeding does it apply?
1. Default = any proceedings 
2. Often, different rules for criminal, civil proceedings
ii. Who holds the privilege?
1. Often, the person who makes the communication (i.e. client, patient, penitent) 
2. Sometimes recipient of communication has to assert 
3. Judges can even invoke privilege if holder is not present 
iii. What is the nature of the privilege?
1. Some privileges are broader than others
2. Ex. pursuant to spousal privilege, you can prevent a spouse not only from testifying about certain communications, but also from getting on the witness stand
iv. Has there been a waiver?
1. Can waive privilege by failing to assert it 
2. Client can waive A/C privilege by disclosing conversation w/ A, but disclosing underlying facts does not waive privilege 
v. Is there an applicable exception?
vi. Is it an absolute or qualified privilege?
II. Attorney-Client Privilege 
a. The A/C privilege applies to confidential communications between a client and her lawyer made for the purpose of securing legal advice
i. NOT a safe harbor for incriminating documents
ii. Protects the communication, not the underlying information
1. Did you tell your lawyer you paid a bribe? PRIVILEGED.
2. Did you pay a bribe? NOT PRIVILEGED.
b. Proponent must prove the following requirements by a preponderance of the evidence:
i. Communication
ii. Made in Confidence
1. Reasonableness standard but look at client’s intent
iii. Between Attorney and Client
1. If a third party integral to providing legal services is present, this will not quash privilege 
2. Attorney: retained counsel, or someone the individual reasonably believed to be an attorney 
3. This extends to non-lawyers helping to provide legal services (ex. accountant hired by law firm)
iv. To Facilitate Legal Services 

1. Attorney must be acting as an attorney for the client

2. Bona-fide A/C relationship where principal transaction is providing legal services

c. How does the judge figure out if this exception is applicable when under 104(a), the judge is bound by privilege rules? 

i. Courts go in chambers (in camera) and ask the lawyer to disclose the communication. The judge then decides whether the exception is applicable. 

d. Corporate Clients

i. Control Group Test: narrowed attorney-client privilege to corporation + people in control of corporation

1. Did not extend to every individual who worked for the corporation

2. Overruled by Upjohn
ii. Upjohn: Communications made by employees to counsel at the direction of corporate superiors about matters within the scope of their employment duties for the purpose of obtaining legal advice are privileged.
1. Upjohn did a routine audit found employees were paying bribes to foreign officials. GC investigated in order to avoid external disclosure. IRS initiated investigation and sought GC’s materials ( privileged.
2. Privilege extends beyond the control group, to all employees.

e. Joint Defense Privilege

i. When codefendants mount a joint defense, conversations between lawyers and the codefendants are covered by the A/C privilege

1. Attorney for D #1 cannot use D #2’s disclosures against her. D #2 retains the right to claim the privilege for statements made to facilitate legal services. 

f. Waiving the A/C Privilege

i. Who can waive it?

1. Technically, the client. But in practice, if an attorney does not assert A/C privilege re: a communication = waiver. 

ii. When is it waived?

1. When a party takes an action inconsistent with a desire to maintain the confidentiality of the communication

2. When a party refuses to assert the privilege

iii. What does it waive?

1. This will depends on how the information was waived

iv. How is it waived?

1. Intentional disclosure

2. Inadvertent disclosure – FRE 502(b)
a. When made in a federal proceeding or to a federal office or agency, the disclosure [of privileged information] does not operate as a waiver in a federal or state proceeding IF:
i. The disclosure is inadvertent;
ii. The holder of the privilege or protection took reasonable steps to prevent disclosure; and
iii. The holder promptly took reasonable steps to rectify the error.
3. Malpractice or similar claims

a. A party cannot assert the A/C privilege in legal malpractice, ineffective assistance of counsel, and advice of counsel claims.

b. Policy: “It would be unjust to permit a client to accuse his attorney of a breach of duty and to invoke the privilege to prevent the attorney from bringing forth evidence in defense of the charge”

4. Crime-fraud exception

a. If the lawyer’s services were obtained in order to further a crime or fraud (commit or plan to commit a crime or fraud), the privilege is lost.

i. Advice about past wrongdoing does not destroy the privilege.

v. What is the scope of the waiver? FRE 502(a) – A party cannot strategically disclose certain information while protecting related information
1. Ex. a client tells his lawyer: “I didn’t rob the bank… but I helped them plan it.” If the client wants to waive A/C privilege for the statement “I didn’t rob the bank” then the prosecution can introduce the second half of the statement, “but I helped them plan it.” 

2. Waiver will extend beyond disclosed communication only if:

a. Waiver is intentional
b. The disclosed and undisclosed communications or information concern the same subject matter; and

c. They ought in fairness to be considered together

III. Doctor-Patient Privilege 
a. Federal law does not recognize a doctor-patient privilege 
b. CEC 994: “the patient, whether or not a party, has a privilege to refuse to disclose, and to prevent another from disclosing, a confidential communication between patient and physician”
i. Covers confidential communications
ii. The fact that a patient consulted a physician, has been treated, and the number and dates of visits is not covered by the privilege
iii. Waiver can occur via disclosure or putting physical condition into issue in litigation
IV. Psychotherapist Privilege 

a. Conversations between a patient and a therapist/social worker are privileged.
b. Jaffe v. Redmond
i. Facts: Social worker refused to disclose conversation with police officer that took place immediately after the officer shot someone in the line of duty.
ii. Holding: there is a psychotherapist privilege and social workers are included in this rule. 
iii. Reasoning: encourage patients to speak openly with their psychologists; “denial of the privilege would provide modest evidentiary benefit”; if there weren’t a privilege, then the police officer wouldn’t have divulged in the first place.
c. Exceptions:
i. Voluntary disclosure, party consents to disclosure
ii. Patient-litigant exception: when mental or emotional condition is part of your claim
iii. Dangerous patient exception 
V. Spousal Privilege 

a. Marital Communication Privilege
i. Protects against the disclosure of confidential communications made between spouses
ii. Requirements:

1. Married
a. Must be married when the communication happened
i. Conversations from before marriage not covered

ii. Conversations after divorce not covered

2. Communication
a. The privilege does NOT extend to observations of behavior

b. Ex. “What time did your spouse come home?” is not a communication covered by the privilege

3. Confidential 

a. A communication is NOT privileged if third parties are present (possible exception for very small children)

b. Confidentiality is presumed but opposing party can rebut this presumption

iii. Exceptions:

1. Crime-fraud exception

2. Legal proceedings between spouses 

3. Prosecution for crimes against spouse or children

b. Marital Testimonial Privilege 
i. Allows a spouse to refuse to testify against a spouse 
1. All that is required is that the spouses be married at the time of the testimony
ii. Trammel v. United States
1. Facts: Otis is indicted on drug charges. Wife made a deal w/ gov’t whereby she would testify against Otis in return for leniency. Otis asserts the marital testimonial privilege. 
2. Holding: The testimonial privilege can only be invoked by the testifying spouse. Defendant spouse cannot prevent the witness spouse from taking the stand ( FEDERAL AND CA
iii. Exceptions:
1. Legal proceedings between the spouses
2. Prosecution for crimes against spouse or children
3. Sham or dead marriages
Generally, reputation, opinion and past act evidence  CANNOT be used to prove character.


Reputation/opinion evidence MAY be used in a criminal case if:


D offers evidence of good character. P can rebut re: same trait.


D attacks V’s character. P can rebut re: V’s good & D’s bad character re: same trait.


Homicide D can assert V was 1st aggressor. P can rebut re: V’s peacefulness. 


Reputation/opinion evidence MAY also be used to impeach W


Past act evidence MAY be used for non-character purpose, impeachment, if it is an essential element, and on cross examination of character W. 





Generally, evidence re: V’s sexual behavior or predisposition is inadmissible.


In a criminal case, may be used: 


If offered to prove alternative source of physical evidence


To prove consent (i.e. V’s prior sexual acts w/ D) – P can also intro


If constitutionally required


In a civil case, may be used:


If PV > dangers (reverse 403) 


V places it in controversy 


Evidence re: D’s prior acts of sex assault/molestation admissible subject to 403. 





Is it hearsay? WDSOP


Witness?


Declarant?


Statement?


Out of court? 


Purpose? 


If 4 yes and 5 is to prove 3 = hearsay








If party offering hearsay wrongfully caused unavailability of declarant, declarant not deemed unavailable and no 804 exception applies.


If party the hearsay is being offered against caused unavailability of declarant, hearsay exclusion is waived and hearsay is admissible.





Otherwise admissible hearsay violates the CC if: (1) against D; (2) declarant is unavailable; (3) D had no opportunity to cross; & (4) statement is testimonial as determined by the combined approach to the primary purpose test which considers: (a) circumstances of encounter, (b) statements & actions of parties, & (c) reliability.





Certified lab reports, analysis, affidavits = testimonial ( CC issue. 








