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I. Purpose of Evidence Rules 
a. Promote:

i. Accuracy

ii. Efficiency 

iii. Fairness 

iv. Externalities 

b. Externalities 

i. Certain policies/behaviors that society values should be promoted by the rules of evidence 

c. Tanner v. United States

i. Facts: 
1. Jurors were drinking/doing drugs during trial 

ii. FRE 606(b):

1. a juror may not testify about any statement made or incident that occurred during the jury's deliberations; the effect of anything n the juror's or another juror's vote; or any juror's mental processes concerning the verdict or indictment
2. Exceptions: A juror may testify about whether:
a. Extraneous prejudicial information was improperly brought to the jury's attention;
b. An outside influence was improperly brought to bear on any juror; or 
c. A mistake was made in entering the verdict
iii. CEC 1150:
1. Upon an inquiry as to the validity of a verdict, any otherwise admissible evidence may be received as to statements made, or conduct, conditions, or events occurring, either within or without the jury room, of such characters is likely to have influence on the verdict

a. IN CA: Jurors in Tanner would have been able to testify to what was going on

II. Basic Trial Principals
a. Control by the Court: FRE 611(a)
i. Governs order of proof and mode of questioning 

1. Order of proof ( Given to the Court 

a. Judges have power over the mode and order of examining witnesses 

ii. Judge has discretion to call witnesses in a specific order 

1. Judges don’t usually like to take control, but they have the power to order witnesses under this rule 

b. Scope of Testimony: FRE 611(b)

i. Cross examination should not go beyond what was brought up on direct examination and those matters impacting witness credibility 

ii. Direct limits the scope of cross examination

1. Through direct examination, the attorney has the ability to limit what opposing counsel can discuss in cross
c. Mode of Questioning: FRE 611(c
)

i. Leading Questions:

1. Leading questions should not be used on direct examination, except as necessary to develop witness testimony 

d. Rule of Completeness: FRE 106 

i. Designed to curb zealous lawyers from being too sneaky 

1. If a party introduces all or part of a writing or recorded statement an adverse party may require the introduction, at that time, of any other part—or any other statement—that in fairness ought to be considered at the same time. 

e. Sequester Witness: FRE 615

i. At a party’s request the court must order witnesses excluded so that they cannot hear other witnesses’ testimony.  OR the court may do so on its own
ii. Protection against coordinated testimony 

f. Questioning by a Judge: FRE 614 
i. Court has ability to call its own witnesses 

1. Expert witnesses—often making the parties agree to experts 

ii. Court can interrupt attorney’s questioning and ask its own questions 

1. Judges usually do NOT do this because unsure about influence on jury 

III. Competence
a. All witnesses must be found competent in order to testify 

i. FRE 601:

1. Every person is competent to be a witness UNLESS these rules provide otherwise:

a. Presumption of competence 

b. There is no age limit—a 2-year-old may be considered competent 

c. In diversity cases—state law rules are the rules for competency 
ii. Competency = Personal Knowledge 
1. Witness must have personal knowledge as to what they are testifying about NOT to all the facts fo the case 

b. Analytical Framework: 

i. What is the testimony being offered?

ii. Is this testimony relevant?

iii. Does the witness have personal knowledge? 

c. Personal Knowledge: FRE 602
i. A witness may testify to a matter ONLY if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter.

ii. Evidence to prove personal knowledge may consist of the witness’s own testimony 

1. We assume personal knowledge gives at least a minimum level of truth 

2. Experiencing something first hand 

a. “I saw it” is sufficient to support finding of personal knowledge 
iii. Credibility is NOT taken into account when determining whether witness has personal knowledge
iv. CA RULE: Hypnosis can testify if its about what they knew before they went under hypnosis  
d. Oath: FRE 603 

i. Before testifying, a witness must give an oath or affirmation to testify truthfully.  It must be in a form designed to impress the duty on the witness’s conscience 

1. CEC 701:

a. Under the federal rule you do not have to understand the duty of telling the truth, BUT in CA must show that the witness is capable of understanding what it means to tell the truth 

IV. Relevance 

a. BASICS:

i. Any tendency + Fact of consequence 

ii. LOW standard 

1. STILL—evidence must be rationally probative 
iii. Relevance is only RELEVANT in relation to the specific claim it is entered to support 

b. FRE 402:

i. Relevant evidence is admissible UNLESS any of the following provide otherwise:
1. Constitution 

2. Federal Statute 

3. Federal Rules of Evidence 

ii. Irrelevant evidence is NEVER admissible 

c. FRE 401: 

i. Evidence is relevant IF:

1. It has ANY tendency to make a fact more or less probable than it would be without the evidence; AND 
2. The fact is OF CONSEQUENCE in determining the action 
ii. If hearing the information would have SOME effect on whether someone believes it is true ( RELEVANT 

d. Knapp v. State:
i. FACTS:

1. D killed 3d party and tries to assert self-defense. Argues that he heard 3d party had violent past and previously injured an old man so he was fearful. Prosecution calls witness that testifies that old man died of age. 

ii. RELEVANT?: 

1. If it is true that old man died of age, then it untrue that 3d party beat him. Makes P’s testimony less probable. 
iii. HOLDING:

1. Prosecution’s story was relevant and admissible

2. D couldn’t remember who had told him the story—court clearly did not believe that D ever heard it

e. FRE 403
: 

i. Trial court has authority to exclude evidence that is admittedly relevant under FRE 401 and FRE 402 IF judge believes might distract the jury from its role of rational decision-making 

1. Court may exclude RELEVANT evidence IF:

a. Its probative value is substantially outweighed by a danger OF:

i. Unfair prejudice 

ii. Confusing the issues

iii. Misleading the jury 

iv. Undue delay, wasting time; or needlessly presenting cumulative evidence 

b. Relevant evidence is ONLY to be excluded if its probative value is substantially outweighed by one of the rule articulated dangers 

ii. TAKEAWAYS

1. Judge has LOT of discretion 

a. MAY not must 

2. Two general grounds for exclusion:

a. Accuracy

i. Unfair prejudice

ii. Confusion 

1. Concern that admission of evidence will distract jurors from 

iii. Misleading 

b. Efficiency 

i. Undue delay 

ii. Waste time 

iii. Needless cumulative evidence 

3. Favors admission 
4. Exclusion requires UNFAIR prejudice that SUBSTANTIALLY outweighs 

5. Party opposing admission can ask for a limiting instruction  

iii. Common 403 Objections:

1. Gruesome photographs are usually admissible if they show injures alleged to have been caused by the defendant 

2. Acts by a party showing consciousness of guilt or wrong doing are admissible—criminal suspect fleeing to avoid apprehension, etc.…
3. Evidence of poverty or wealth is NOT admissible, EXCEPT on the issue of punitive damages 

iv. United States v. HITT
1. FACTS:

a. D convicted of possessing unregistered machine gun. Gov’t said D modified gun. Gov’t introduced photo of the gun. If gun was clean, then less likely it was defective ( if less likely that it was defective then more D was guilty 

b. D wanted to say that jury that photo was misleading 

2. HOLDING:

a. Photo excluded and misleading 

i. Probative value: LOW
1. External appearance in a photo could not attest to whether it was really defective on the inside 

ii. Risk of Prejudice: HIGH 

1. Photo had lots of other guns in it, might make the jury think that he’s dangerous

f. Old Chief v. United States 
i. FACTS:

1. D had been convicted of a felony and wanted to concede the conviction. Prosecution wanted to introduce evidence of past crime. D argued 403 unfair prejudice

ii. HOLDING:

1. Trial court should have “discounted” the probative value of the proffered evidence of D’s actual felony conviction because other evidence—D’s concession was sufficient to show felon status and was equally as probative but less prejudicial 
g. Limiting Instruction 
i. Lots of evidence has both a legitimate and an illegitimate use—limiting instruction tells the jury/fact finder to ignore certain uses

1. FRE 105:

a. If a court admits evidence that is admissible against a party or purpose—but not admissible against another party or for another purpose—the court, on timely requires, MUST restrict the evidence to its proper scope and instruct the jury accordingly 

ii. Instead of excluding under FRE 403, judge is supposed to allow for limiting instruction so evidence can still be heard/seen by jury 

h. Relevant Evidence is INADMISSIBLE to Prove Fault or Liability 
i. FRE 407: 

1. Subsequent remedial measures 

2. Rationale for denying admission:

a. Low probative value

b. Incentivize good behavior and innovations

i. Encourage people to make things better

c. Hindsight bias
3. Steps taken after something happens to improve a product, etc…

ii. FRE 408: 
1. Settlement Negotiations

a. Society wants to encourage these types of conversations 
2. EXCEPTION:

a. When a statement is offered during a criminal case; AND when the negotiations are related to a claim by a public official in the exercise of its regulatory, investigative, or enforcement authority 

b. You CANNOT use 408 to keep out IF the talking to the government in a criminal trial 

iii. FRE 409

1. Medical expenses 

a. Just because a party pays for another party’s medical expenses cannot be introduced to show proof of fault 
iv. FRE 411:

1. Liability insurance:

a. The fact that a party has liability insurance is inadmissible to prove liability or fault 

v. FRE 410
:

1. Inadmissible in civil or criminal case:
a. Withdrawn guilty plea

b. No contest plea

c. Statements made during proceeding

d. Statement made during plea discussion with prosecuting attorney 

2. EXCEPTIONS:

a. Rule of completeness analog

b. Perjury prosecutions 

i. If a statement made under oath during a plea discussion, you cannot hide behind FRE 410

c. Defendant waives inadmissibility 

3. Mezzanato’s Reach:
a. Can a defendant waive the character evidence rules?
i. “No plea discussion unless you waive FRE 404 and agree that any and all character evidence is admissible against you” 

b. Can you sign a contract that either permits otherwise inadmissible evidence, or otherwise admissible evidence?
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V. Authenticating Evidence 
a. BASICS:
i. Identifying what the piece of evidence is
1. Must be relevant, and it is only RELEVANT—only relevant if known how it relates 
ii. Authenticating the item is proving that it is what you say it is
iii. ONLY relevant and authenticated evidence is admissible 

1. RELEVANT + AUTHENTICATED = ADMISSIBLE

b. FRE 901(a)

i. The proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it to be
ii. Real Evidence
1. Personal knowledge, 

2. Readily identifiable characteristics, OR 

a. FRE 901(b)(4):

i. Anyone who has enough knowledge to recognize the object

ii. The witness has to be able to say from memory that they recognize it as the object and why the recognize it

3. Chain of custody 

a. FRE 901(b)(1):

i. For common/generic items—chain of custody can be used to individuate the object 

ii. Usually proven by testimony of each individual who had the object in his/her passion from seizure to presentation in court 

iii. Need not be perfect 

b. Testimony that takes an object from the time it was found all the way through when it came to court 
iii. Low Standard but can occur in a number of ways 

iv. Demonstrative Evidence 
1. Offered to illustrate or explain witness testimony 
2. Need someone to say that the demonstrative evidence is a fair/accurate/true depiction of what the proponent suggests that it is 
3. EXAMPLES:

a. Charts

b. Graphs

v. Recording Authentication
1. Technical Authentication:

a. Video recording machine does X, Y, Z—need someone to testify to how the machine works who is familiar with the equipment

b. Surveillance recordings still need someone who can authenticate that the machine is reliable 

2. Eye Witness:

a. Someone who saw what the video being showed depicts and can testify to what they saw 

vi. Written Documents 
1. Signature alone is NOT enough for authentication 
a. Must show genuineness of signature---witness saw it signed or recognizes the signature
2. Jury or expert can compare the signature on the item to an authenticated example 

3. Ancient Documents = 20+ years old

a. Authenticate IF:

i. In a condition that creates no suspicion about authenticity 

ii. Was in a pace where, if authentic, would likely be found; AND 

iii. Is at least 20 years old 

vii. Voice Identification

1. Anyone who has heard the voice before can authenticate it

2. Authenticate the recording itself—make sure the recording is accurate 

viii. FRE 902: Self-Authenticating Documents

1. Public records that are sealed and signed 

a. No need to put a witness on the witness stand 

b. Minimum standard of 901 are met 

VI. Character Evidence
a. FRE CHARACTER RULES OVERVIEW:
i. FRE 404: character generally CRIMINAL CASES ONLY
1. Prohibits evidence of a person’s character/trait to prove that a person acted in accordance with that trait 
ii. FRE 404(a) – character of (1) accused, (2) victim, and (3) witness in criminal cases
iii. FRE 404(b) – permitted uses of specific acts (civil and crim)

iv. FRE 405: Methods of proving character

v. FRE 406: Habit and routine practice

vi. FRE 412: Rape shield (victim’s past behavior)

vii. FRE 413: Sex case, defendant’s prior acts

viii. FRE 414: Child molestation

ix. FRE 415: Civil sex cases

x. FRE 608: Witness’s character (to attack credibility).

xi. FRE 803(21): hearsay exception for character (reputation) evidence

b. FRE 404:
i. Prohibits use of person’s character trait/character to prove that on a specific occasion that person acted in accordance with the trait
ii. Bars evidence to prove propensity to be a:

1. Bank robber
2. Counterfeiter 

3. Embezzler

4. Murderer 

5. Tax Cheat

6. Drug Dealer 

7. Kidnapper

8. Drunk Driver

iii. Rationale: 

1. Weak propensity inference 

2. Low probative value 

3. Confusion of the issues 

4. Bad person prejudice 

c. Specific Acts: FRE 404(b
)

i. Crimes, Wrongs, or Other Acts 
ii. What standard of proof do we need about the prior act before we can admit the evidence?

1. FRE 104(a) [Preponderance
] 

a. MOST preliminary questions of admissibility need to only meet preponderance 

2. FRE 104(b) [Low Sufficiency Standard
] 

a. Questions of conditional relevance, including:

i. Personal knowledge of witness under FRE 602

ii. Authentication under FRE 901

iii. Prior Acts under FRE 404 
d. 3 Categories of Permissible Uses of Specific Acts 
i. Precursor to the charged act 
a. Motive, opportunity, preparation, plan 

i. Motive: 

1. Past act offered NOT to show bad character, but to provide reason for the charged act

a. Prior bank robbery to show motive to kill a police officer who had stopped the person (avoid capture)

b. Prior drug dealer gone bad to show motive to kill the victim

ii. Opportunity:

1. Specific act offered NOT to show bad character, BUT to show how D had the chance to commit the charged act

a. Evidence of an affair to prove opportunity to kill a woman with no sign of forced entry 

b. Evidence of a burglary that netted a gun to show opportunity to use the same gun to kill someone a week later

iii. Preparation/Plan

1. Past acts NOT to show bad character, BUT to show a certain chain of events that ends in the charged conduct 

a. Bank robbery to provide financial means to carry off a subsequent crime

b. Stealing burglar's tools from a hardware store, stealing a car that was used as a getaway car in a bank robbery 

2. Relevant state of mind

a. Absence of mistake or accident, intent, knowledge 

i. Prior acts that might show that a crime was NOT likely to be an accident 

ii. Mistake:

1. Past acts not to show bad character, BUT to show that the charged act was not mistake or an accident 

a. There's just no way that this was an accident 

iii. Knowledge/Intent

1. Past acts not to show bad character, but to show that defendant had requisite knowledge or intent to make charged act unlawful

a. Presumption
 = we don't forget things we once knew 

b. Prior drug dealings conviction to prove that defendant knew the substance he transported was cocaine 

c. Prior hack into secure database to prove defendant knows how to hack into secure database

3. Identity 

a. Modus Operandi 

b. Past acts not to show bad character, but to show a modus operandi--distinct conduct, or pattern of behavior, that is so similar to the charged act that it proves that the same perpetrator did them all 

i. How much similarity is required?

ii. How many prior acts are needed? 

c. MO will require specificity

i. 3 or 4 bank robberies that occurred differently is NOT MO

ii. MO is someone doing an act in a distinct way to make the inference that this person did it 

e. Zackowitz
i. FACTS:

1. Charged with murder, claims self-defense and heat of passion. At time of killing, he owned three pistols and a tear gas gun

ii. RELEVANCE
1. Somebody who has guns is more likely to be violent—character propensity

iii. PROBATIVE VALUE

1. Low

iv. PREJUDICE 

1. Highly prejudicial 

f. Other Permitted Uses of Character Evidence 

i. FRE 404(a)(2)

1. CRIMINAL CASES ONLY 
2. Character Evidence CANNOT be admissible UNLESS the DEFENDANT first:

a. Opens the door: 

i. Evidence of Defendant’s own character

1. If D introduces evidence of own good character trait, Gov’t is limited to introduce evidence only to rebut that entered by defendant 

ii. Evidence of Victim’s Character 

1. If D attack’s victim’s character, Gov’t can rebut with evidence of victim’s good character; AND evidence of D’s bad character (limited to the same trait)

iii. In Homicide Cases, Evidence that Victim was First Aggressor: 

1. If D says that victim was the first aggressor, Gov’t can introduce evidence of victim’s peacefulness 

ii. FRE 405(b)

1. Character evidence is admissible when character is an element of the crime 

a. Libel or defamation suits 

b. Child custody cases

c. Negligent hiring or entrustment 

2. Cross Examination of Character Witness

a. FRE 405(a) 

i. Prosecution CAN ask about specific acts, even if on direct not allowed to enter evidence of specific acts 

ii. Need a reasonable basis for the question 
iii. Prosecution CANNOT prove specific acts with extrinsic evidence if a witness denies that they occurred 
VII. Habit Evidence

a. Habit and Routine Practice FRE 406

i. Evidence of habit MAY be admitted to prove that on the occasion in question that person acted in accordance with the habit.  The court MAY admit this evidence regardless of whether it is corroborated or whether there was an eyewitness 

ii. Regular response to a specific situation—i.e. regular practice of meeting a particular kind of situation with a specific type of conduct 

1. Habit may be automatic 

2. Morally neutral

3. Probative value (propensity) is thought to be HIGHER than with character trait 

4. Less capacity for prejudice—morally neutral and specific 

iii. Habit IS:

1. Specific instances described or opinion based on a large number of instances

2. NO reputation testimony 

3. Need NOT be corroborated 

b. Similar Happenings
:

i. Organizational propensity used to prove conduct in conformity on a specific occasion 

ii. Organizational liability based on a policy, pattern/practice or notice of prior similar incidents 

iii. Three Broad Categories:

1. Organizational propensity to prove conduct on a specific occasion:

2. Organizational propensity to prove liability based on policy, practice, or notice 

3. Past similar behavior or operation of, or occurrences, involving an inanimate object 

iv. THERE IS NO SUCH THING AS PERMISSIBLE CHARACTER EVIDENCE OF A CORPORATION—ORGANIZATIONS DO NOT HAVE CHARACTER FOR FRE

VIII. Admissibility of Evidence of Sexual Misconduct 

a. FRE 413-415

i. Evidence of defendant’s commission of other offenses of sexual assault is admissible in criminal and civil cases:
1. Prosecution can open the door 

2. Broad definition of “offenses of sexual assault”

3. Can/Must use prior specific acts 

a. NO reputation or opinion here

4. Admissible to prove character and likelihood that acted in conformity 

5. STILL must meet FRE 403

a. Courts have also that said that we should not use 403 to exclude this type of evidence for sex crimes 

ii. Rules presume a high probative value, or at least a probative value that is not substantially outweighed by the risk of unfair prejudice 

b. FRE 412: Victim’s sexual behavior or predisposition
i. Prohibited Uses:

1. Evidence offered to prove that victim engaged in sexual behavior; OR 

2. Evidence offered to prove a victim’s sexual predisposition

ii. EXCEPTIONS CRIMINAL CASES:

1. Evidence of specific instances of a victim’s sexual behavior, IF offered to prove that someone other than the defendant was the source of the semen, injury, or other physical evidence 

2.  Evidence of specific instances of a victim’s sexual behavior with respect to the person accused of the sexual misconduct, if offered by the defendant to prove consent or if offered by the prosecutor; AND 
3. Evidence whose exclusion would violate the defendant’s constitutional rights 
iii. EXCEPTIONS CIVIL CASES: 

1. Court may admit evidence offered to prove victim’s sexual behavior or predisposition if probative value highly outweighs danger of harm and/or unfair prejudice to victim 
a. REVERSE 403 balancing test (favors exclusion) and puts the burden on the proponent to demonstrate admissibility 

b. Unless the exception is satisfied, evidence of victim’s dress/style/speech/lifestyle will NOT be admissible
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IX. Impeachment 

a. BASICS:

i. Impeachment is an attack on credibility of a witness 
ii. Can be Impeached for:

1. Dishonesty

2. Incapacity 

3. Bias 

4. Inconsistency 

5. Contradiction  

iii. Intrinsic Evidence: 

1. Questioning a witness is always permissible (as long as relevant) 

iv. Extrinsic Evidence:

1. Anything else, including documents, recording, and another witness generally allowed 

v. An attempt to show that there is reason not to believe a witness 

b. FRE 608(a)

i. Permits reputation or opinion evidence about any testifying witness’s character for TRUTHFULNESS 

1. Cannot be about general moral character

2. Only admissible when witness’s credibility if being attacked 

c. FRE 608(b) 
i. On cross examination, the court may allow questions about specific acts if they are probative of the character of truthfulness of:

1. The fact witness; OR 

2. A character witness who has testified about the fact witnesses’ character for truthfulness 

ii. PROHIBITS extrinsic evidence to prove prior acts to show character for truthfulness 

iii. By testifying on another matter, a witness does not waive any privilege against self-incrimination for testimony that relates only to the witness’s character for truthfulness 

1. Witness is able to plead 5th amendment right if answering question would be admitting to a crime 

d. Impeachment by evidence of criminal convictions FRE 609


i. for a crime that, in the convicting jurisdiction, was punishable by death or by imprisonment for more than one year (felony), the evidence:

1. must be admitted, subject to 403, in a civil case or in a criminal case in which the witness is not a defendant; and

2. must be admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence outweighs its prejudicial effect to that defendant; and
a. If a crime involves dishonesty or false statements—it is unnecessary to consider what the potential penalty for the crime is or any potential prejudicial impact of the conviction 
ii. IF THE WITNESS IS NOT THE DEFENDANT evidence of past criminal convictions is always admissible subject to FRE 403 
iii. IF THE WITNESS IS THE DEFENDANT apply reverse FRE 403 balancing
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e. Appellate Matters

i. Luce: 

1. D cannot argue on appeal that decision to admit a prior conviction was error UNLESS D testifies at trial 

ii. Ohler:

1. D cannot argue on appeal that decision to admit a prior conviction was error if D admits to the conviction on direct 

f. Impeachment with Prior Inconsistent Statements FRE 613
i. Witness is saying one thing on the stand TODAY, but said something different before 
1. (a) Do NOT need to show that prior statement to the witness before asking about it, but must show it to opposing counsel if ask 

2. (b) Extrinsic evidence of prior statement admissible ONLY if witness is given the opportunity to explain/deny the statement and adverse party has opportunity to examine the witness about it
ii. The party wanting to admit the inconsistent statement has the burden to show that the statements are inconsistent for impeachment 

1. FRE 401 RELEVANCE LOW STANDARD 

g. Impeachment by Bias
 
i. Witness has a motive to slant his or her testimony 
ii. EXAMPLES:

1. Family relationship 

2. Past or present employer 

3. Common or antagonistic political affiliation 

4. Feeling for or against victim or party or class of people 

5. Plea deals 

6. Payment for testimony 

7. Book deal after trial 

iii. Specific acts/statements admissible to impeach by bias ( Extrinsic evidence is allowed
h. Impeachment by Incapacity 

i. Extrinsic evidence allowed on a case by case basis 

ii. Examples:

1. Perceptive disabilities 
2. Lack of memory 

3. Mental disorders 

4. Faulty memory 

5. Intoxication

6. Color blindness 

i. Specific Contradiction

i. Proving something that a witness said was WRONG 

1. If the witness said something that is wrong than other things they said could be wrong and the jury should NOT trust tit

ii. Elements:

1. Prove the contradiction 

a. Absolute irreconcilability NOT required 

2. May prove with extrinsic evidence 

3. Unless it is a collateral matter 

a. Is the contradiction relevant for any purpose other than just showing a contradiction? 

b. Collateral matter does not help resolve the case—Judge might not allow impeachment by contradiction because it would be a waste of time 

[image: image4.jpg]Ask about specific acts on cross, but no

Character evidence viadoor  extrinsic evidence to prove the act. But if
opened by Defendant (405)  character is an element, extrinsic evidence
permitted

Ask about specific acts on cross, but no

Character for truthfuiness (608) - g rinsic evidencs to prove the act

Convictions to prove character for,

truthfulness (609) Extrinsic evidence allowed

Prior Inconsistent Statements  EXTINSIC evidence allowed (though may be
613) excluded if witness admits PIS, or it's on a
collateral matter).

Extrinsic evidence allowed (though may be

el Capaiiy excluded if witness admits bias)

Extrinsic evidence allowed, but not to prove a

Jetpeile Gtz contradiction on a collateral matter.

404(b)(2) prior acts Extrinsic evidence allowed




j. Rehabilitation

i. A party can rehabilitate a witness ONLY after their character has been attacked 

ii. Character for truthfulness 

1. FRE 608

a. Reputation/opinion evidence of truthful character is ONLY admissible after the witness’s character for truthfulness has been attacked 

i. Impeachment for bias or incapacity do NOT count as character for truthfulness 

iii. Prior consistent statements: FRE 801(b)
iv. Bias, Capacity, Contradiction

X. Hearsay 
a. FRE 801: 

i. Out of court statement be offered for the truth of the matter asserted 
1. Declarant does not make the statement while testifying at the current trial; AND 

2. A party offers in evidence to prove the truth of the matter asserted in the [declarant’s] statement 

ii. Declarant = Statement Maker 

1. Declarants can only be people 

a. Animals are NOT declarants

b. Machines are NOT declarants 

iii. Statement = Anything intended as an ASSERTION 

1. Can be oral or written or by action

a. EXAMPLE

i. Shaking your head is a statement 

ii. No requirement that intend for someone to hear or see the statement 

2. Evidence is hearsay ONLY if the declarant is intending to communicate the truth of the unstated belief that is critical to the relevance of the evidence 

a. If the declarant intended to assert an implied belief, and that statement is being offered for its truth, it is hearsay 
iv. Offered to Prove Truth

1. Relevance of hearsay statement relies on the assertion being TRUE
2. Evidence can have many different uses in litigation 

v. ANALYTICAL FRAMEWORK:

1. Is the statement relevant?

2. Is the statement hearsay?

a. Declarant = 

b. Statement = 

c. Out of Court = 

d. Purpose?

3. Does an exemption/exception apply? 

b. FRE 802: 

i. Hearsay is NOT admissible UNLESS any of the following provides otherwise:

1. Federal statute 

2. Federal Rules of Evidence; OR 
3. Other Rules Prescribed by SCOTUS 

c. Non-Hearsay Uses:

i. If an out of court statement is offered for some purpose OTHER than proving the truth of the matter asserted

1. Effect on the listener 

a. Things that could potentially go to state of mind

2. Notice 

a. Offered to prove that someone heard the statement, not that the statement is true
3. Legally Operative Facts 

XI. FRE 801 Hearsay Exceptions* (hearsay that is considered “NOT hearsay”) 
a. BASICS:

i. Personal knowledge NOT required 

ii. Prior Statements of Witness FRE 801(d)(1)

1. Admissible for the truth of the matter asserted IF requirements are met

2. Prior statements made by witness PRESENTLY on the stand  

iii. Opposing Party Admissions FRE 801(d)(2) 

b. Statements Made by a Witness 
i. The Declarant testifies and is subject to cross examination about the PRIOR statement, and the statement:

1. Inconsistent Statement:

a. Prior statement made is inconsistent with trial testimony; AND 

b. Prior statement was given under penalty of perjury; AND
c. Prior statement was made at a trial, hearing, deposition, or other hearing 

d. CEC 1235: 

i. All prior inconsistent statements are admissible for their truth, EVEN those not originally made under oath so long as the witness is given an opportunity to explain or deny the prior statements 

e. U.S. v. Owens:

i. TAKEAWAY:
1. Subject to cross is a low bar—party in this case was technically subject to cross, but couldn’t really remember anything 

2. Consistent Statement
:
a. Statement is consistent with the declarant’s testimony AND is offered to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in testifying 

i. To admit the statements for their truth, the prior statement MUST rebut an express or implied charge of recent fabrication/improper influence 

b. Tome v. United States:

i.  TAKEAWAY:

1. Prior consistent statements must be before the motive to lie. Based on these facts, the statement was made AFTER the child custody battle, so it was not okay under the exemption 

c. Admissible when the other party suggests that the party who made the statement is lying 

d. If the motive to lie arises, AND THEN you make a statement ( the previous statement, even if consistent with the one made at trial, does not prove the one at trial is “true” 

e. If motive to lie arises BEFORE statement is made ( consistent statement bolsters the statement being made at trial 

i. The statements are the same despite there being a motive to lie 
c. Prior Identification

i. An out of court statement that identifies someone as the declarant perceived early is NOT hearsay 

ii. ONLY PEOPLE  

iii. CEC 1238

1. Prior identification was made at the time when the crime or other occurrence was fresh in the witness’s memory; AND 

2. The witness testifies that he/she made the identification and that it was a true reflection of his/her opinion at the time 

a. ( close in time element is NOT in the federal rule
d. Party Admissions 

i. Opposing Party Statements FRE 801(d)(2
) 

1. If a party in the suit has made the statement, the other side can offer that statement into evidence against the party who made it as non-hearsay 

2. Foundational Requirements 

a. Ask whether the witness spoke with the party, or overheard make a statement 

b. Ask where and when it occurred

c. Ask what the party said 

3. Direct Statements 

a. Foundational Requirements 

i. Must be offered against the party who MADE the statement

ii. Need not have been against the party-declarant’s interest when made 

iii. Any out of court statement 

b. Confessions made to law enforcement 

4. Adoptive Statements 

a. Proponent needs to show that the party either adopted or accepted as true the statement of someone else 

b. Foundational Requirements 

i. Statement made my someone else 

ii. Party has done something to manifest adoption 

iii. Statement offered against the party 

c. CEC 1221:

i. A party adopting a statement must have knowledge of the content thereof

1. Under the FRE you don’t have to prove that the person adopting the statement has knowledge of the statement 

2. CA: if someone is adopting the statement of another they need to have knowledge of the statement

5. Vicarious Statements 

a.  FRE 801(d)(2)(C): Non-hearsay if made by a person whom the party authorized to make a statement on the subject 
i. Authorization = 104(a) issue ( Preponderance standard 
b. FRE 801(d)(2)(D): Non-hearsay if made by the party’s agent or employee on a matter within the scope of that relationship while it existed 

i. Foundational Requirements 

1. Declarant is an agent/employee of a party 

2. Statement was made while relationship existed
3. Statement is on a matter within the scope of agency/employment relationship

4. Statement is offered against the party

ii. Agency relationships are viewed as control—a principal having the right to control the manner and method in which the alleged agent carries out the work 

c. EXCEPTION: 

i. Government employees cannot bind the sovereign, so their statements are not admissible against the government when the government is a party to a lawsuit 

6. Co-Conspirator Statements FRE 801(d)(2)(E)

a. Foundational Requirements: 
i. Declarant and the party against whom the statement is offered were both members of a conspiracy 
ii. The statement made by the declarant was made DURING the conspiracy 

iii. The statement was made in furtherance of the conspiracy 

b. Membership in a conspiracy requires a meeting of the minds to join an enterprise with the aim of accomplishing a specific purpose 
i. Don’t need to be formally charged with conspiracy for the co-conspirator’s admissions exception to apply 

ii. Begins when party joins, if statement is made prior to joining, generally speaking those CANNOT be used against defendant for participation 

XII. FRE 803 Hearsay Exemptions* No Unavailability Requirement
a. FRE 803
i. Personal Knowledge required 
ii. Declarant can be available

1. FRE 804 requires declarant be UNAVAILABLE

b. FRE 801(1) Present Sense Impression

i. Statement describing or explaining an event/condition, made while or immediately after the declarant perceived it 
1. Analytical Framework:

a. Was there an event?

b. Does the statement describe or explain the event?

c. Was the statement made immediately after the event?

ii. Rationale

1. There has not been enough time for the ability to lie to form 
iii. Obayagbona

1. TAKEAWAY:

a. Statement made 15 minutes after event does not appear to be close enough for the purposes of excited utterance  

c. FRE 803(2) Excited Utterance:

i. Statement made relating to a startling event/condition, made while the declarant was under the stress of excitement that caused it 

1. Foundational Requirements 

a. Occurrence of a startling event 

b. Statement relates to the startling event or condition

c. Statement was made by the declarant while under stress
i. Could be later in time—different from PSI

d. Stress/excitement was caused by the event 
	PRESENT SENSE IMPRESSION
	EXCITED UTTERANCE

	Describes/explains event
	Relates to startling event (Looser)

	Contemporaneous to event (while or immediately after perceiving the event)
	Declarant under stress caused by event (no time limit)


d. FRE 803(3) State of Mind
: 
i. You can use a statement of the declarant’s then-existing state of mind or emotional/sensory/physical condition to prove past, present, and future state of mind of the declarant
ii. Foundational Requirements
1. Contents of the statement express the declarant’s state of mind that is currently existing at the time of the statement 
a. May include: 
i. Motive, intent, plan, emotion, sensory, physical condition, mental feeling
iii. Hilmon

1. FACTS:
a. H has lots of insurance.  After he disappears his widow sues life insurance policy for his life insurance policy. Insurance company says H did not die. 
iv. Can use statements of then-existing state of mind to prove past, present and future state of mind of the declarant 
v. Cannot use then existing state of mind to prove prior act of someone other than the declarant, but you might be able to use it to prove future conduct of someone other than the declarant 
vi. CEC 1251:
1. Can use out of court state of mind of PAST state of mind to prove PAST state of mind, but ONLY if the declarant is UNAVAILABLE 
e. FRE 803(4) Medical Diagnosis or Treatment
i. Foundational Requirements
1. Statement
2. For the purpose of medical diagnosis or treatment 
3. Describes medical history, past or present symptoms, general cause of the symptoms… 
4. Reasonably pertinent to diagnosis 

ii. Rationale:

1. Statements made for the purpose of gaining treatment are likely to be truthful 

iii. Statement made by the doctor is NOT allowed—UNLESS doctor is relaying what was said to another doctor in order to get aid 
f. FRE 803(5) Recorded Recollection 
i. FRE 612: Fixing Failed Memory 

1. Whenever a witness has used a writing to refresh the memory on the stand, an adverse party is entitled to have that writing produced at trial, to inspect it, to cross-examine the witness’s testimony 

a. You have a witness on the stand that does NOT remember something—you know that they knew it at one point, but can’t remember 

i. Can refresh their memory 

2. Framework:

a. Try to refresh their memory FRE 612

i. Use writing, song, diary, report, etc…

b. Ask if their memory is refreshed ( memory is refreshed and then witness can testify from their memory 
i. Whatever is shown to the witness is NOT evidence 

c. If fail to refresh under FRE 612 ( past recorded recollections can be admissible under FRE 803(5) 

ii. Substitute the evidence for FRE 805(5) for the witness’s memory 

iii. Elements:

1. Witness had personal knowledge 

2. Witness recorded that personal knowledge while the events were still fresh in his/her memory 

3. Witness states that when they prepared the record, the record was accurate 

4. At trial, witness cannot completely/accurately recall the facts even after reviewing the document 

g. Business Records FRE 803(6)
i. Foundational Elements:

1. A record

a. Anything stored outside of the human mind that can be recalled in some form other than oral testimony 

b. 101(b)(4): Record includes memorandum, report, data

c. Broadly construed 

d. NOT limited to just corporations—can be any group or organization 

i. ( INDIVIDUAL’S PERSONAL RECORDS ARE NOT WITHIN THIS EXCEPTION
2. Of an act/condition/opinion/diagnosis

a. CA doesn’t include opinion/diagnosis 

b. Thought to give reliability

c. Underlying data needs to be at or near time of act, doesn’t matter if used later 

3. Made at or near the time 

a. Important 

4. Made by, or from information transmitted by someone with knowledge 

a. Person who made the report doesn’t need personal knowledge, but have to track some down who does have personal knowledge 

5. Kept in the course of regularly conducted business 

a. Has to be about the type of business that is regularly conducted 
6. Making the record was a regular practice of that activity 

a. EXAMPLE:

i. Sporadic notes on a desk, probably not regular practice v. Meeting Minutes for Board meeting, probably regular practice  

7. Custodian of qualified witness, or by a certification that complies with FRE 902(11) or 902(12) or with a statute permitting certification; AND 
a. Someone who can testify to the regular practice 

8. Neither the source of information nor the method or circumstances of preparation indicate a lack of trustworthiness
9. ***EXCLUDABLE IF the source of the information/method of circumstances of preparation of the record indicate LACK of trustworthiness  

a. Judge can exercise their discretion to exclude if the circumstances make it seem like evidence is not truthful 

b. If all the elements are met, the opponent can still make a plea for exclusion if they can prove not reliable or trustworthy

h. FRE 803(8) Public Records
 

i. A record/statement of a public office is admissible if:
1. It sets out:

a. Office activities; 

b. In a matter observed while under a legal duty to report, but not including, in a criminal case, a matter observed by law enforcement personnel; OR

c. In civil cases/against the government in criminal cases, a factual findings from a legally authorized investigation; and 

2. The opponent does not show that the source of information or other circumstances indicate lack of trustworthiness 
a. Basic Foundational Requirements 

i. Statement is in the form of a record/statement of public office 

ii. The contents sent out EITHER

1. Activity of the office; OR 

2. Matters observed under a duty imposed by a law to report (but not matter observed by law enforcement in a criminal case); OR 

3. Factual findings from a legally authorized investigation 

a. Beech Aircraft
4 Portions of investigatory reports were admissible. As long as the conclusions are based on a factual investigation and satisfies the Rule’s trustworthiness requirement, it should be admissible 
5 Factual findings can include opinions if they are based on a factual and lawful investigation
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XIII. FRE 804 Hearsay Exemptions* Declarant Must Be UNAVAILABLE 
a. Types of Exceptions

i. Former Testimony 

ii. Dying Declarations
iii. Statements Against Interest 

iv. Declarations of Personal/Family History 

v. Forfeiture by Wrongdoing 

b. FRE 804(a) Declarant must be unavailable 

i. Assertion of privilege

1. Will not testify

2. Declarant MUST be in court 

ii. Refusal to Testify 

1. Will not testify 

2. Declarant MUST be in court 

iii. Lack of Memory 

1. Cannot testify 

2. Declarant MUST be in court 

3. Need the declarant to be on the stand and then the judge can decide if witness is “unavailable” 
iv. Death or Impairment 

1. Cannot testify

2. Witness does NOT need to be in court 

v. Absence 

1. Witness is NOT on the witness stand

a. There must be some evidence that the party tried to contact the witness

b. MUST make an attempt to depose 

c. Former Testimony:

i. FRE 804(b)(1)
1. Testimony that was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or in a different one; AND 
2. Is not offered AGAINST a party who had—or, in a civil case, whose predecessor in interest had—an opportunity AND similar motive to develop it by direct, cross, or redirect examination 

ii. CEC 1292: 

1. Former testimony rule for civil cases does not include “predecessor in interest” 

d. Dying Declarations
i. FRE 804(b)(2)

1. Requirements 

a. Statements concerning the cause of circumstances of impending death 

b. Made while the declarant believed death to be imminent 

c. Declarant has personal knowledge 
d. Limited to homicide prosecutions or civil actions

i. About cause of death 

ii. Dubious about the reliability so we only admit them for the MOST important cases 

2. Rationale:

a. What’s the point of lying on your death bed

b. We NEED to figure out cause of death 

c. Usually the person who uttered the declaration was dead 
3. Rule ONLY allows statements about the cause of the individuals PENDING death

a. NOT anything said while they were dying 

4. CEC 1242:

a. Dying declarations are admissible in ANY criminal proceeding 

e. Statements Against Interest 

i. FRE 804(b)(3) 

ii. Elements

1. Against Interest 

2. Reasonable person wouldn’t say unless it was true 

3. Corroboration if offered in criminal case 

iii. Trustworthiness Factors

1. Did the declarant plead guilty before making the statement? Or was declarant still exposed to prosecution?

2. Motive in making the statement 

3. Did declarant repeat the statement 

4. To whom was the statement made?

5. Relationship of declarant to the accused?

6. Nature and strength of independent evidence relevant to conduct in question
iv. Does NOT allow admission of non-self-inculpatory statements even if they are within a broader narrative 

v. CEC 1230:

	Opposing Party Statements 801(d)(2)
	Statements Against Interest 804(b)(3)

	Declarant availability immaterial
	Declarant must be proven unavailable 



	Declarant must be opposing party OR someone attributable to opposing party 


	Declarant can be anyone 

	No limit on content 


	Limited to statements meeting the “against interest standard” 

	No personal knowledge or corroboration requirements—applicable equally in criminal and non-criminal cases 
	Declarant must have personal knowledge. Corroboration requirement for criminal cases if statement exposes declarant to criminal liability 


1. CA allows statements that carry the “risk of making the declarant an object of hatred, ridicule, or social disgrace in the community” as within an exception of the general rule of exclusion ( BROADER 
f. Statement of Personal or Family History 

i. FRE 804(b)(4) 

ii. Statement about:

1. Declarant’s own birth, adoption, marriage, divorce, etc…will be admissible even though the declarant had no way of acquiring personal knowledge about the fact 

2. Another person’s statements may be admitted related to any of these facts if the declarant was related to the person by blood, adoption, or marriage

iii. Foundational Requirements:

1. Content must concern the declarant’s OWN personal/family history; OR

2. The statement concerns the personal/family history of one to whom the declarant is related or intimately associated 

iv. NO PERSONAL KNOWLEDGE REQUIREMENT 
g. Forfeiture by Wrongdoing

i. FRE 804(b)(6) 

ii. If a party causes someone to be unavailable to testify at trial, they cannot get the benefit that might come from the unavailability 
1. EXAMPLE: Bribing someone not to testify 

iii. Wrongdoing constitutes a waiver of the hearsay exclusion, AND any relevant out of court statement made by the unavailable declarant can be admissible 

1. ANY relevant out of court statement will be admissible if party makes the witness unavailable with the intent of preventing testifying at trial 

iv. Foundational Requirements 
1. Conduct: Party opposing hearsay engaged in the wrongdoing 

2. Intent: Intending to procure unavailability of declarant 

3. Cause: Wrongdoing rendered declarant unavailable 

4. Statement offered against the wrongdoer 

RESIDUAL EXCEPTION:

· FRE 807 
· There is some hearsay that does not fit into any exception, BUT society thinks should be admitted 

· Residual exception is meant to allow a judge to admit hearsay even though it does not fall within one of the exceptions 

· Allows the rules of evidence to evolve 

· Requirements:

· Trustworthiness 

· Statement has equivalent circumstantial guarantees of trustworthiness

· Relevance

· Need/Probative Value 

· More probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts 

· Interests in Justice 

· Reasonable Notice 

HEARSAY ANALYTICAL FRAMEWORK:

· Is the evidence relevant?
· Is it an out of court statement being offered for the truth of the matter asserted?
· Does the theory of relevance rely on the statement being true? 
· Does a hearsay exemption/exception apply?
· FRE 801 
· FRE 803
· Declarant’s availability is not relevant 
· PSI
· EU
· Medical Diagnosis/Treatment 
· Recorded Recollection 
· Business Record
· Public Record 
· FRE 804  
· Declarant MUST be unavailable 
· Former Testimony 
· Dying declaration 
· Statement against interest 
· Declarations of Family History 
· Forfeiture by Wrongdoing 
· Confrontation clause issue? 
XIV. Confrontation Clause 
a. Basics 

i. We have to have admissible hearsay in order to apply the 

ii. In all criminal prosecutions, the accused shall enjoy the right to…be confronted with the witnesses against him 
1. Applies ONLY in criminal prosecutions 
2. Accused has right, so Defendant can use it, but NOT government 
b. Is the statement testimonial?
i. If YES: 
1. Inadmissible UNLESS defendant had prior opportunity to cross the declarant about the statement 
ii. MAY
1. Be admissible if forfeiture by wrongdoing (Giles) 
c. Ohio v. Roberts:
i. Hearsay from a non-testifying declarant violated the CC unless it has “indicia of reliability” 
1. Indicia of reliability = 
a. Fell within a firmly rooted exception (everything but the residual exception) or 
b. It bore particularized guarantees of trustworthiness 
d. Crawford v. Washington 
i. RULE: 
1. If an out of court statement is testimonial it is inadmissible UNLESS the declarant is unavailable and D had prior opportunity for cross-examination 
ii. EXAMPLES: 
1. Custodial interrogation by law enforcement 
2. Prior testimony at a preliminary hearing, before a grand jury, or at a former trial 
3. Affidavits 
4. Confessions 
5. Statements made under circumstances in which a reasonable person would expect that they would be available for use at a later trial 
iii. KEY POINTS:
1.  CC applies to government’s use of testimonial hearsay statements against a criminal defendant 
2. CC ONLY applies to testimonial hearsay ( if not testimonial then CC does NOT apply 
3. Testimonial means:

a. A statement when a declarant is acting like a witness, for purposes of making a declaration or affirmation for the purposes of establishing or proving some fact  
4. CC not applicable if declarant testifies/is available AND is subject to cross 
5. CC is not involved in out of court statements is not offered to prove the truth of the matter asserted 
6. CC may permit hearsay if the declarant is unavailable, and prior opportunities for cross-exam forfeiture by wrongdoing can, on an equitable basis, extinguish a CC claim 
e. What is Testimonial? 
i. Davis v. Washington:
1. Primary purpose test 

a. NONTESTIMONIAL = made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet and ONGOING EMERGENCY ( statement allowed without CC 
b. TESTIMONIAL = circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish/prove past events potentially relevant to later criminal prosecutions ( statements need CC 

2. Factors:

a. Is the declarant speaking about events as they are actually happening or describing past events? 

b. Is the declarant facing an ongoing emergency? 

c. Is the content of the question/answers necessary to resolve present emergency or simply to learn what happened? 

d. Is the level of formality in the questioning indicative of an emergency or structured interrogation? 

3. HOLDING:

a. Statements made to law enforcement personnel are nontestimonial and not subject to CC under circumstances indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency

4. Statements evaluated:

a. 911 Call 

i. NOT testimonial 

1. PP to have police assist in ongoing investigation 

b. Statement to Police 

c. Affidavit 

i. TESTIMONIAL 

ii. Hammon v. Indiana
 

1. Police interrogation was part of an investigation into possible past criminal conduct 

2. No emergency in progress

iii. Michigan v. Bryant:

1. FACTS:

a. Man shot. Police asked what happened and man names his shooter. 

2. Sotomayor:

a. Expands the potential scope of the emergency to a threat to the public at large ( shooter on the loose 

b. Primary purpose = enable police to handle an ongoing emergency 

c. NOT testimonial 

3. Bryant Factors:

a. Circumstances in which the encounter occurs

b. Statement and actions of the parties (declarant and interrogators) 

c. Hearsay/Reliability 

i. In determining primary purpose, standard rules of hearsay will be relevant 

d. Must arrive at an objective determination of the primary purpose of the interrogation itself by examining its contents and the combined circumstances of the participants 

XV. CC & Forensic Reports 

a. Reports prepared by people who are not directly involved in crime investigation and law enforcement, such as drug, blood alcohol, fingerprint, DNA ( Any report that involves testing by someone else 
i. Before Crawford ( authenticated reports were offered into evidence but witnesses didn’t testify regarding them 

ii. After Crawford ( some courts still held that government documents that were routine and objective cataloging of unambiguous factual matters not made in anticipation of litigation, were non-testimonial 

b. Melendez-Diaz

i. Certificates of analysis (affidavit reporting results of chemical test to determine whether a substance was an illegal drug)

1. Defense objects to this saying that she is not able to confront the lab technician 

ii. Court said TESTIMONIAL 

1.  Making statement about what they saw is later presented at trial 

2. Little doubt that the documents at issue in this case fall within the core class of testimonial statements 

3. Functionally identical to live testimony 

4. Declarants NEEDS to be available for cross 

c. Bullcoming v. New Mexico 

i. FACTS:
1. Certified forensic lab report of D’s BAC. By the time trial started, the lab analyst who performed the test had been placed on unpaid leave

2. P tried to have the supervisor of the lab tech come and provide testimony—COURT SAID NO

ii. TESTIMONIAL?

1. YES. 

a. Used in preparation of trial 

iii. HOLDING:

1. The witness (supervisor) had not observed the actual testing and could not anser on cross regarding the particulars of D’s test 

2. No exceptions to the terms of the 6th amendment 

d. Williams v. Illinois 

i. FACTS:

1. Testimony from expert witness that D’s DNA matched crime scene DNA. Expert didn’t analyze the blood, she merely compared the analysis done by others and concluded a math 

2. Can prosecution introduce analyst’s report through an expert witness, who reviewed and relied upon it in coming to their own conclusions? 

ii. HOLDING: 

1. An expert witness may state an expert opinion that is based on facts the expert assumes, but does not know to be true 

a. The DNA profile wasn’t being offered for the truth of the mattered asserted
XVI. Opinion and Expert Testimony 

a. FRE 701 Lay Opinion Testimony 

i. Lay opinion = result from a process of reasoning familiar in everyday life 
ii. Permissible if:

1. Rationally based on personal perceptions 

2. Helpful to the trier of fact; AND 
a. Lay opinions are helpful when they facilitate he presentation of evidence in a manner that is:

i. Convenient, efficient, and sometimes necessary 

1. EXAMPLE: 

a. She appeared nervous 

b. It was sunny 

c. He looked really tired

d. The box was heavy 
3. Not the product of specialized knowledge or expertise 

a. Cannot be used to try and sneak in expert testimony  

iii. Permissible Lay Opinion:

1. Emotional/psychological state of another 

2. Conventional physical descriptions 

3. Appearances of objects 

4. Speed of moving objects 

5. Ordinary instances 

iv. FRE 703: 

1. Does not require personal knowledge 

b. Expert Testimony  

i. Expert testimony = reasoning that requires specialized skill or knowledge 

1. Results from process of reasoning which can be mastered only be specialists in their field 

a. Higher hurdle for admissibility of expert opinion 

b. Fear that fact finders will defer to expert testimony as opposed to an everyday opinion 

ii. FRE 702 Qualifying an Expert 
1. Proponent must demonstrate, by a preponderance of the evidence, that the witness has some specialized knowledge derived from skill, experience, training and education 

2. A qualified expert MAY testify, in the form of opinion or otherwise IF:

a. The expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue 

b. The testimony is based on sufficient facts or data

c. The testimony is the product of reliable principles and methods; AND 

d. The expert has reliably applied the principles and methods to the facts of the case 

iii. FRYE:


1. Rule for expert testimony for 50+ years 

a. General Acceptance Test: 

i. The thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field which it belongs 

1. The basis for the expert opinion must be generally accepted by experts in the field 

b. CA still retains general acceptance test, BUT officially Federal Rules have moved past the general acceptance 

iv. Daubert v. Merrill Dow Pharmaceuticals 

1. FACTS:

a. Birth control side effects.  D cited 30 studies to support its proposition. P had 8 highly qualified expert witnesses. 
2. HOLDING: 

a. FRE 702 supersedes the general acceptance rule from Frye

i. General acceptance is not a necessary precondition to the admissibility of scientific evidence under the FRE, BUT the rules of evidence do assign the trial judge the task of ensuring that an expert’s testimony is both reliable and relevant 

3. Judge is the gatekeeper

4. FACTORS:

a. Whether the technique/theory can be or has been tested 

b. Whether it has been subjected to peer review and publication 

c. Known or potential error rates 

d. Existence of standards and controls 

e. General acceptance 

v. Joiner:

1. Focus is not on methods/principles 

2. A court may conclude that there is simply too great of an analytical gap between the data and the opinion offered for the testimony to be considered reliable 

3. Abuse of discretion 

vi. Kumho Tire

1. Q: Do the Daubert factors apply to non-scientific evidence? 

a. YES

i. Daubert factors apply to all expert testimony 

2. Trial court may considered other specific factors 

3. The Daubert factors might not always be pertinent 

vii. FRE 703:

1. In coming to their expert opinions, experts can rely on inadmissible evidence if it is the type reasonably relied upon by experts in the field 

2. If NOT the type reasonably relied upon by experts in the field, then it needs to be admissible for the expert to rely on it as the basis for her opinion 

viii. FRE 705:

1. An expert may state an opinon—and give the reason for it—without testifying to the underlying facts 

ix. FRE 706:

1. Allows courts to appoint their own experts 

x. CEC 801:

1. If a witness is testifying as an expert, his testimony in the form of an opinion is limited to such opinion as is:

a. Related to a subject that is sufficiently beyond common experience that the opinion of an expert would assist the trier of fact; AND 

b. Based on  matter perceived by or personally known to the witness or made known to him at or before the hearing, whether or not admissible, that is of a type that reasonably may be relied upon by an expert in forming an opinion upon the subject to which his testimony relates, unless an expert is precluded by law from using such matter as bassi for his opinion 

2. Reasonable Reliance Test
a. The proponent of expert testimony must establish that a qualified expert is offering helpful testimony. In addition, the proponent must show that the expert relied on matters of a type reasonably relied upon by experts in the field in coming to his opinion for it to be admissible.
3. Kelly-Frye General Acceptance Test
4. If the expert’s testimony is based on a novel scientific principle or technique, the proponent must establish that the principle or technique has been generally accepted as valid by the relevant scientific community to be admissible, and that the correct scientific procedures were followed in coming to the opinion.
a. Weird bc applies to new science, but requires general acceptance
b. New scientific technique -- one ex. -- new to science or even so the courtroom  and provides some definitive truth
c. In CA, proponent wants to sell it as not a new technique.
i. Ex. truth serum, hypnotic testimony
d. Can lead proponents to federal court if they have new science
e. Promotes uniformity -- defers to scientific community for assessments of reliability
f. CA in minority sticking to general acceptance test but moving towards Daubert
g. Reasonable reliance -- default test - but if offering opinion based on novel scientific principles -- Kelly-Frye

THE BEST EVIDENCE RULE 

· FRE 1002

· To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required unless otherwise provided by these rules or an Act of Congress 
· Only applies when you’re trying to use the writing, recording, photograph to prove what was said/captured 

· EXAMPLE:

· A trial transcript ( Who said what 

· Sales ledger ( what was sold 

· Audio Recording ( # of gun shots 

· Rule is triggered if you use the transcript to prove what was said 

· Rule just says IF you chose to use document to prove contents of the document then the rule is triggered 

· Even when rule is triggered, it is not THAT big of a deal because of photocopying 

· No need to produce an original when:

· Original is unavailable 

· Opponent possess the original and refuses to produce it after notice 

· Photocopy exception FRE 1003 (unless genuine question of original’s authenticity) 

· EXAMPLE:

· If you have to prove a payment was made, you could prove the payment with someone who witnessed the exchange of money, if you use some type of document that records the selling of the item and the payment then you are using a document to prove its content and FRE 1002 is triggered 

· When is a document NOT offered to prove its contents? 

· Document used to hold marijuana

· Content of the document was school attendance, wasn't offered to prove school attendance

· Document was only offered as the thing used to transport the marijuana
XVII. PRIVILEGES 
a. BASICS:
i. Privileges are going to keep relevant probative information from the judge/jury 
ii. Aims to protect certain relationships and interests in the world outside of the court that are deemed to justify their exclusion 
1. EXAMPLE: 
a. Attorney-client 
b. Patient-Physician 
c. Priest-Penitent 
d. Marital Communications 
e. Marital Testimonial Privileges 
b. Attorney Client Privilege 
i. ELEMENTS:
1. Communication 
a. Pointing/nodding can be a communication 
b. Privilege covers ONLY communications 
i. You can’t just give your attorney evidence and have them hiding it be privileged 
2. Made in Confidence 
a. If there is someone else in the room who is NOT a part of the process for gaining legal services 
b. The purpose of the privilege then might kick something towards being confidential 
c. Just having confidentiality statement at the bottom of an email doesn’t make it privileged communication—just goes towards the intent of the parties 
3. Between Attorney and Client 
a. Attorney from the client’s prospective 
i. Do not need to be retained counsel
b. Client 
i. A person discusses his tax problems with an accountant, then the accountant says hire an attorney—the conversations with the accountant are NOT privileged 
ii. A person goes to see an attorney and the attorney says go see an accountant—the conversations with the accountant MAY be privileged 
4. To facilitate Legal Services 
a. What the lawyer needs to be doing and the client needs to be speaking to the attorney about need to relate to a legal matter 
b. You can’t just hire an attorney to do something for you, that any other person could theoretically do 
i. Lay people can give “legal advice” but if what the client is getting from the lawyer is NOT legal advice then it should not be benefitted from privilege 
c. Corporate Clients: 
i. Upjohn
1. Communications made by Upjohn employees to counsel at the direction of corporate superiors about matters within the scope of their employment duties for purposes of obtaining legal advice are privileged 
2. FACTORS:
a. Communications made by employees 
b. To corporate counsel 
c. At the direction of superiors 
d. For purposes of obtaining legal advice 
e. Regarding matters within the scope of duties 
f. Employee knew the purposes of the communications 
3. Do not need ALL of the factors for something to be privileged 
d. Waiver 
i. FRE 502 
1. When the disclosure is made in a federal proceedings or to a federal officer or agency and waives the attorney-client privilege or work-product protection, the waiver extends to an undisclosed communication or information in a federal or state proceeding ONLY IF:
a. The waiver was intentional 
b. The disclosed and undisclosed communications or information concern the same subject matter; AND 
c. They ought in fairness to be considered together 
ii. Inadvertent disclosure 
1. Haven't waived the privilege IF: 
a. Disclosure is inadvertent; 
b. The holder of the privilege or protection took reasonable steps to prevent disclosure; AND 
c. The holder promptly took reasonable steps to rectify the error
e. EXCEPTIONS
i. Malpractice/Ineffective Assistance of Counsel 
1. CEC 958 Commentary 
a. It would be unjust to permit a client to accuse his attorney of a breach of duty and to invoke the privilege to prevent the attorney from defending themselves 
ii. Crime Fraud Exception 
1. If the lawyer’s services were obtained in order to further a crime or fraud (commit or plan to commit a crime or fraud), the privilege is lost 
2. Advice about PAST wrongdoing does NOT destroy the privilege 
3. If you retain a lawyer to further a crime you do not get the benefit of the privilege 
4. Client's intent is the focus
a. The lawyer may have no idea that the client is pursuing a crime
b. Lawyer doesn't have to know 
5. FRE 104: Preliminary Questions
a.  IN general:
i. Court must decide any preliminary question about whether a witness is qualified, a privilege exits, or evidence is admissible. In so deciding, the court is NOT bound by evidence rules except those on privilege 
1. Court can consider hearsay, even if inadmissible, court is not bound by evidence rules EXCEPT privilege, which suggests that if there is a claim of privilege the court can't hear those alleged privleged communication in order to determine whether it is actually privileged 
a. IN PRACTICE: 
4 Go back into chambers and the judge hears the communications and the privilege is at least as most protected if the Judge decides that the communication must be privileged 
f. Government as Client 
i. Similar to corporations
ii. Courts have generally treated governments the same as corporations 
g. Other Privileges 

i. Doctor Patient Privilege

1. NO Federal D/P Privilege 
a. Still common law privileges 
2. CEC 994: 

a. The patient, whether or not a party has a privilege to refuse to disclose, and to prevent another from disclosing a confidential communication between a patient and a physician 
ii. Psychotherapist Privilege 
1. Jaffee
a. Reasons for psychotherapist privilege v. doctor privilege
i. Psychotherapist depends on communication 
ii. Good for society

iii. Personal information--expectation of confidentiality 

iv. Relationship relies on confidence and trust 

1. Only going to talk if the things disclosed will be protected

b. Exception

i. Voluntary disclosure, consent to disclosure 

ii. Patient-litigant exception: making mental or emotional condition part of your claim 

iii. Dangerous patient exception 

iii. Spousal Privileges 

1. Marital communication privilege 
a. Protects against the disclosure of confidential communications made between spouses 
b. Does NOT cover observations of acts that are NOT communications 
c. Any third party is arguably going to break privilege 
d. Foster communication between spouses 
e. Must be made during the marriage between people who are actually married 
i. DOES include common law marriages 
ii. DOES include domestic partners, registered partnerships on par with marriage for this privilege 
f. EXCEPTIONS:
i. Crime fraud 
ii. Legal proceedings between spouses 
1. Wife suing husband or vice versa 
iii. Prosecution for crimes against spouse or children 
g. Separated, but not divorced
i. Depends on the jurisdiction 

2. Marital testimonial privilege
a. Protects against spouses having to testify against each other
b. All that is required is that the spouses be married at the time of the testimony 

c. The privilege can be entirely prevent the spouse from taking the stand as a witness adverse to the other spouse, regardless of the subject matter of the testimony 

d. TRAMMEL:
1. Federal Court: 
a. Testifying spouse holds the privilege, the spouse who has been called to testify, has the right to invoke the privilege 
b. It is NOT held by the defendant 

e. If the other spouse could keep her off the stand

f. Exceptions:
2. Legal proceedings between spouses 

3. Prosecution for crimes against spouse or children 

4. Sham or dead marriages 
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IMPORTANT��QUESTION








�Review scope of 611(c) 


�It’s hard for courts to say that 403 doesn’t ever apply 





609 must be admitted 





there is nothing that is MUST be admitted outside of 609 





Probative value for whatever it is admissible for (for the specific use) and then the dangers on the other side 


 This is a precise, probative value 


 worried that a jury would use for the non-admissible purpose 


�410 is ONLY when talking to prosecutors





408—you might be settling into negotiations with the EPA, or some other government. Not speaking with a federal prosecutor.  408 offers less protections 


�review this rule 





404(b)(2) – is a rule that says “this isn’t character evidence” 





404 bars character evidence—404(b)(2) just states that if its not character evidence it then wouldn’t be bar 


�How do we use this in an analysis though? 


�Okay—but I don’t really understand how to use this…





Talks about “conditional relevance” which is a philosophical black hole – EX) testimony that someone is in a gang, only relevant IF the defendant and witness were in the same gang 





 Competence, authentication, prior acts 


 we just need to know there is a sufficiency standard for these three categories and then 104(a) is everything else 


�Knowing how to do something—a lot of knowledge cases are like “oh I didn’t know it was cocaine” so we can infer from prior convictions that you know what cocaine is 


�Can you use reputation/opinion? 


�This is a way to understand evidence that looks like character, but IS NOT because only people have character evidence 


�Need explanation of this rule 





�Also look at those rules for crimes past 10 years


Know how the timing works 


 10 years from the date of release or conviction 


  609(a)(2) just says “must be admitted” 


 Does the 10 years apply to those? 


 Yes—even a fraud or perjury conviction becomes stale as to present day 


 Favors exclusion because just too old 


�Really need to get down what the 403 balancing is and what the reverse 403 balancing is 


�Review U.S. v. Abel


�REVIEW 


�Do not need to show an intervening motive to fabricate in CA 





You do need to show some type of impeachment because judges aren’t usually just going to admit consistent statements unless there’s been something that happened in between the consistent statements 





In order to have any probative value need to show something intervening 


�Is this saying that a previous identification out of court can be admissible to prove that the identification happened? 


�Don’t need personal knowledge? 


�Why is this here?





�review


�review 





might be able to use a statement like “My wife and I are going to Maibu” to prove that wife did indeed go to Malibu 





can’t use state of mind to ge


�review this





there isn’t necessarily a clear distinction when police are creating reports usually admissible under 2 or 3 








�how do we use these though? 


�Expand upon this as neessary


�review





