Evidence Outline:
Trial Mechanics and the Process of Proof
· FRE 102 – Purpose: Rules should be construed as to secure fairness, economy, and promote development of evidence law in order to ascertain truth and secure just determinations. 
· Tanner Case: Jury intoxicated during trial; D moves for new trial on appeal. 
· Held: The process has checks and balances that account for natural human behavior. Not going to overturn decision when jurors are behaving badly in deliberations and trial. 

· FRE 606(b): Juror may not testify about any statement made or incident that occurred during deliberations; the effect of anything on that juror’s or another juror’s vote; or any juror’s mental processes concerning the verdict or indictment. 

· Exception: Juror MAY testify about whether:

· Extraneous prejudicial information was improperly brought to jury’s attention;

· An outside influence was improperly brought to bear on any juror; OR

· A mistake was made in entering the verdict on the verdict form

· CA Evidence Code (CEC) 1150: Upon an inquiry as to the validity of a verdict, any otherwise admissible evidence may be received as to statements made, or conduct, conditions, or events occurring, either within or without the jury room, of such a character as is likely to have influenced the verdict improperly. 
· FRE 611(a) – Control by the Court: The court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to:

· (1) Make those procedures effective for determining the truth;

· (2) Avoid wasting time; AND

· (3) Protect witnesses from harassment or undue embarrassment. 

· FRE 106 – Rule of Completeness: If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part – or any other writing or recorded statement – that in fairness ought to be considered at the same time. 

· Rule is intended to prevent overzealous lawyers from taking things out of context and misleading the jury for a long time before the jury can hear the context of the recording from the other side. 

· FRE 611(b) – Scope of Testimony: Direct limits scope of cross, BUT scope of cross includes impeachment 

· FRE 611(c) – Mode of Questioning: Objections as to form, and objections as to content. 

· FRE 103 – Rulings on Evidence: 

· (a) Preserving a Claim for Error: Party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right of the party, AND:

· (1) If ruling admits evidence, a party, on the record: 

· Timely objects or moves to strike; and
· States the specific ground, unless it was apparent from the context; OR
· (2) If the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless the substance was apparent from the context.

· (e) Plain Error: Error so egregious and obvious it’ll be preserved for appeal even if not objected to. 
· CEC: No plain error rule – lawyers must make an objection on the record to preserve an evidentiary issue for appeal. 

· FRE 615 – Sequester Witnesses: Keeping witnesses out of courtroom while other witnesses are testifying
· FRE 614 – Questioning by the Judge: Judges are allowed to ask witnesses questions. Judges prefer not to because lawyers don’t want judges to interject, and also risks showing what they’re thinking during trial and might infect jurors’ opinions of what’s going on. 
Witness Competence
· FRE 601 – Witness Competence (First requirement for witnesses to offer evidence): Every person is competent to be a witness unless these rules provide otherwise. 

· But in civil case, state law governs witness’s competency regarding a claim or defense for which state law supplies the rule of decision (limit on witness’s testifying). 

· Dead Man Statutes (only in state courts): Prohibit a party or interested person from testifying about certain dealings he or she had with someone who is now dead, in a case brought or defended by the deceased person’s estate. 
· FRE 602 – Need for Personal Knowledge (second requirement for witness to offer evidence): A witness may testify to a matter only if evidence is introduces sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may consist of the witness’s own testimony (this rule doesn’t apply to witness’s expert testimony under Rule 703).

· Very low standard to meet – just need to show judge person knows about what happened. Evidence to support that witness has personal knowledge can come from the witness’s own mouth.
· If evidence from witness is a statement from another about what they’re feeling, can only say that person told witness what they said they were feeling, but witness can’t say this person felt this way – witness can’t actually get into person’s mind and know what they’re actually feeling. 
· Witness doesn’t have to be 100% positive saw/heard something to have personal knowledge

· FRE 603 – Oath/Affirmation: Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’s conscience. 
· Rule doesn’t say what oath must say, just must give an oath to testify truthfully. 

· CEC 701: A person is disqualified to be a witness if he or she is:

· (1) Incapable of expressing himself or herself concerning the matter so as to be understood, either directly or through interpretation by one who can understand him; or 
· (2) Incapable of understanding the duty of a witness to tell the truth.

· Not competent: Those who lack personal knowledge, won’t promise to tell truth, can’t promise to tell truth, barred by state competency rules (like dead man statutes – only certain proceedings), jurors, judges and lawyers at times.
Relevance
· FRE 401 – Test for Relevant Evidence: Evidence is relevant if it has any tendency to make a fact of consequence more or less probable than it would be without evidence (low threshold); AND 
· The fact is of consequence in determining the action

· Fact just needs to help the jury determine one fact that goes to one issue in a CoA

· Relevance = testimony or document that has any tendency at all to make a fact more or less probable 

· Two Key Components: Any tendency + facts of consequence 

· Any tendency is an undemanding standard, but evidence must be rationally probative (i.e. relevant doesn’t mean sufficient alone to prove a fact of consequence, just has to have some tendency to show fact is true)

· Relevance is relational 

· Ex: Driver “load of diamonds” – Precious cargo ( doesn’t speed/pays attention ( not negligent
· Speeding ticket? Sped in the past, probably speed again

· Ex: Johnson trial fact pattern – housed in facility B when accident happened (B is transition phase from solitary confinement to general population) 

· Argue if he’s in solitary, might mean he was violent so has propensity to be violent

· Argue learned his lesson in SHU, doesn’t want to be there anymore, on best behavior

· Knapp v. State: Knapp charged with murder for killing sheriff, testifies that heard story that person he killed had beaten an old man to death during an arrest. Pr wants to admit evidence to show story was inaccurate (died of alcoholism instead), D objects on 402 saying truth of story irrelevant because only D’s objective belief matters. P argues it’s relevant to dis-credit D’s testimony and make less probable. 

· Held: Evidence admitted given its probative weight. 
· FRE 402 – General Admissibility: Relevant evidence admissible unless any of following provide otherwise: 

· United States Constitution; 

· A federal statute; 

· These rules; or 

· Other rules prescribed by the Supreme Court

· Irrelevant evidence is NOT admissible 

· FRE 403: Court may exclude relevant evidence if its probative value is substantially outweighed by a danger of: 

· Unfair prejudice (appeals to emotion); 

· Confusing the issues (mini-trials to prove issues not central to the case); 

· Misleading the jury; or
· Undue delay, wasting time (take jury to site), or needlessly presenting cumulative evidence

· Misleading Ex – US v. Hitt: D arrested for altering gun and making it automatic. Wasn’t shooting automatically when Hitt tested it, gov’t said shot automatically when they tested, Hitt expert said gun maybe malfunctioned so shot off 2 rounds, gov’t wanted to introduce photo to show gun was clean on outside, photo taken in Hitt’s living room with like 10 other guns, only 1 owned by him. 

· Held: Photo cannot come in. Doesn’t matter if gun clean on outside, what matters is how clean it is on the inside. Also jury might think all those guns belong to Hitt so think he has dangerous propensity and knowledgeable about guns and therefore altered his gun. 
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· 403 reduces the amount of admissibly relevant evidence that reaches the jury 
· Probative Value: Certainty of testimony, necessity (alternative ways to prove), strength of inference

· Five points about FRE 403:

· Lots of discretion 

· Two general grounds for exclusion: 

· Accuracy (unfair prejudice, confuse, mislead)

· Efficiency (undue delay, waste time, needless cumulative evidence)

· Favors admission (since danger of unfair prejudice must substantially outweigh evidence’s probative value)
· In determining probative value, judge does not consider credibility of witness; supposed to think: “If fact is true, what is probative value of that information”

· Exclusion requires unfair prejudice; substantially outweigh 

· Can include limiting instruction as alternative to exclusion (way to avoid exclusion)
· FRE 105: If the court admits evidence that is admissible against a party (but not against another party) or for a purpose (but not for another purpose), the court, on timely request, must restrict the evidence to its proper scope and instruct the jury accordingly. 

· Note: Risk with limiting instruction is if tell jury not to think about something with the instruction, could be bringing their attention to that fact rather than diverting attention.
· Proponents of admission will usually argue probative value (certainty of evidence) and minimize danger; opposition will minimize probative value and emphasize dangers

· Common Objections: 
· Gruesome photographs – admissible if they show injuries caused by D, inadmissible if they show body in altered condition (after an autopsy)

· Acts by parties showing consciousness of guilt or wrongdoing are admissible (criminal fleeing or BOA shredding documents)

· Evidence showing poverty or wealth – inadmissible except on issue of the measure of punitives.
· Old Chief: D charged with being a convicted felon in possession of a firearm, D offers stipulation of a prior conviction, gov’t refuses and says important to tell story prior conviction and not have to stipulate to any facts. D argues inadmissible under 403 because of undue prejudice since all facts of prior conviction illicit character inferences and misleads jury – felon status is all jury needs to know. 
· Held: It is important to allow each side to tell their story and gaps in the story are distracting for jurors and do not fulfill their expectations of what the case facts turn out to be, and potentially interfere with them reaching an honest verdict. But here details of prior conviction not necessary because essential elements to prove this case only require felon status (i.e. facts have same probative value as saying convicted felon) – congress only cared about status of person being convicted felon when created statute, didn’t care about details of crime itself. 
· Also, if have two equally probative ways to prove something, but one is more prejudicial, you need to discount its probative (e.g. make it’s probative weight smaller), then proceed with 403 balancing. Here, have certificate that Old Chief is a felon and other piece is Old Chief admitting he’s a felon, both prove the same thing, but the felon certificate carries with it unfair prejudice, so should discount it’s probative value to make weight smaller, but only exclude if unfair prejudice substantially outweighed. 
· Rule: When prior felony is essential element of a crime and D offers to stipulate that they had a prior conviction, then prosecution must accept that stipulation.
Analysis of evidence question: (1) Evidence relevant under 401 and 402? (2) Is the evidence admissible (403)?
Relevant Evidence Inadmissible to Prove Fault or Liability:
· Each rule: (1) Prohibits the use of relevant evidence to prove fault or liability; (2) encourages various kinds of out-of-court behavior in service of external policy goals; (3) permits admission of evidence offered for a reason other than the prohibited reason. 
· FRE 407 – Subsequent Remedial Measures: When measures are taken that would’ve made an earlier injury or harm less likely to occur, evidence of the subsequent measures is NOT admissible to prove:

· Negligence; culpable conduct; defect in product or design; or need for warning or instruction. 

· Reasoning: Just because someone makes something safer doesn’t mean they were negligent before, and could discourage people from trying to make things safer or improve things. 

· Remedial Measures: Subsequent (not prior) change designed to reduce likelihood of harm. 

· Exception – Permissible Measures (if any of these in dispute): Ownership or control; Feasibility; Impeach witness credibility.

· FRE 408 – Settlement Negotiations: Evidence from settlement negotiations cannot be used by any party in civil or criminal cases to prove liability (validity or amount of disputed claim) or to impeach by prior inconsistent statement
· Exception – Permissible Purposes: Proving witness’s bias or prejudice; negating a contention of undue delay; or proving an effort to obstruct a criminal investigation or prosecution. 
· Criminal Prosecution – 408(a)(2): When talking to gov’t know going to use that info against you at trial, don’t know if opposing party would do that in civil suit so want to protect communication. 
· Settlement negotiations not as much probative value because parties may want to settle because of high litigation/court costs, time and effort, etc. 

· Disputed Claim Requirement: Statement must be said in light of lawsuit (as means to settle litigation) to get privilege of no admission. If settlement offer spoken outside context of threat of lawsuit then it’s considered business communication and would be admissible. 

· FRE 409 – Medical Payments: Offer to pay someone’s medical bills is inadmissible to prove fault. 

· FRE 410 – Pleas/Plea Discussions: Inadmissible in civil or criminal case: 

· Withdrawn guilty plea;

· No contest plea;

· Statements during plea proceeding on withdrawn/no contest plea;

· Statements during plea discussion with prosecuting attorney if discussions didn’t result in guilty plea or a later withdrawn guilty plea

· Exceptions: 

· Rule of completeness analog (another statement made during same plea discussion has been introduced, if statements in fairness should be considered together); 

· Perjury prosecutions;

· Defendant waives inadmissibility (Mezzanato)
· Yes, may waive the right to have plea bargaining statements used against them. 
· FRE 411 – Liability Insurance: Evidence that a person was or wasn’t insured is not admissible to prove negligence or liability. 

· Exception: May admit to prove witness’s bias, prejudice or proving agency, ownership, or control.
Exam Approach: (1) State relevant rules; (2) say what evidence is being offered and theory of relevance (argument for why evidence is relevant); (3) Opponent objections for why evidence isn’t relevant; (4) Whether judge would/wouldn’t admit evidence; (5) Raise 403 objection and balancing. 
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Authentication
· Authentication – FRE 901(a): The proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is. 

· For real evidence, it’s usually by (901(b) (provides long list):

· 901(b)(1) Personal knowledge;

· 901(b)(4) Readily identifiable characteristics; or

· This and personal knowledge usually accomplished via testimony of someone who could look at evidence and recognize it because they’ve seen it before or has certain characteristic

· 901(b)(1) Chain of custody 
· For common/generic items, chain of custody usually required to individuate object. 

· Usually prove chain by testimony of each custodian from moment seized until presented in court

· Need not be perfect – defect goes to weight evidence is given by jury, not admissibility 

· Sufficient if testimony shows same item in substantially same condition 
· Demonstrative evidence: Illustrates some material propositions, aids in the understanding of complex fact patterns or issues (animation of computer generated shooting) – frequently admitted because helps jury understand/remember. 
· Analysis: (1) What is it? (2) What’s your basis for personal knowledge (how do you know/who are you)? (3) Is the model a fair an accurate depiction?
· 901(b) Evidence:

· Recordings – 901(b)(1) or (b)(9): Person says they’re the one who recorded it or how accurate the recording process was at capturing the evidence. 

· Voice Identification – 901(b)(5): An opinion identifying a person’s voice – whether heard firsthand or through mechanical or electronic transmission or recording – based on hearing the voice at any time under circumstances that connect it with the alleged speaker. 

· Written Documents: Signature alone is not enough. Must show genuineness of signature – witness saw it signed (901(b)(1)) or recognizes signature (901(b)(2)); jury or expert can compare signature to authenticated exemplar (901(b)(3)). 

· Contents, letterhead – 901(b)(4)

· Public records – 901(b)(7)

· Ancient documents – 20+ years old, in a likely place, non-suspicious condition – 901(b)(8) 
· Self-Authenticating Evidence – FRE 902: Evidence that does not require any witness to offer testimony about evidence in order to authenticate it to be introduced into evidence (ex: public documents, certified public records, newspapers and periodicals).
Character Evidence 

· Character: A tendency of a person to act in a certain way. 

· Common Characters: 

· Lawless and law-abiding

· Violent and peaceful 

· Liar and truthful/trustworthy 

· Intemperate (hot tempered) and cool 

· Cruel and kind 

· Careless and careful 

· Character for truthfulness (FRE 608/609)

· Zackowitz Case: Charged with murder. He claims self-defense and heat of passion for degrading wife, prosecution wants to introduce evidence that at time of killing he owned three pistols and a tear-gas gun, all were at his residence at time of murder and none were used as the murder weapons. 

· Decision: This evidence has low probative value (just because has a bunch of guns doesn’t mean more likely to shoot someone), and worried about juries getting evidence with low probative value and giving it excessive weight, so that evidence should’ve been kept out. 

· FRE 404 – General Prohibition: Prohibits evidence of a person’s character/trait to prove person acted in accordance with the character/trait.
· Have 404 because worried jurors might find someone guilty of a crime where they otherwise wouldn’t

· FRE 404(a)(1) and 404(b)(1) prohibit: 

· A witness testifying that, in his opinion, the person is a violent person, to prove the person has a violent character to prove the person acted violently. 

· A witness testifying that a person has a reputation as a violent person, to prove the person has a violent character to prove the person acted violently. 

· Proof of a prior murder to prove a person has a violent character to prove person acted violently.
· 404 bars evidence to prove a propensity to be a: Bank robber; counterfeiter; embezzler; murderer; tax cheat; drug dealer; kidnapper; drunken driver. 

· Rationale for restricting propensity evidence:

· (1) Weak propensity inference (not strong link between past and current acts)
· (2) Low probative value (because person could be acting out of character)
· (3) Confusion of the issues 

· (4) “Bad person” prejudice 
· FRE 404(b)(2) “Faux” Exceptions – Permitted uses of specific acts (civil and criminal): Specific acts admissible for a non-character theory of relevance.

· Three Categories of Permissible Uses of Specific Acts:

· (1) Precursor to the Charged Act: Motive, Opportunity, Preparation, Plan

· (2) Relevant State of Mind: Absence of Mistake or Accident, Intent, Knowledge 

· (3) Identity: Modus Operandi 

· Motive: Past act offered not to show bad character, but to provide a reason for the charged act. 

· Ex: Prior bank robbery to show motive to kill a police officer who had stopped person (avoid capture); prior drug deal gone bad to show motive to kill the victim (revenge).

· Opportunity: Specific act offered not to show bad character, but to show how defendant had the chance to commit the charged act. 

· Ex: Evidence of an affair to prove opportunity to kill a woman with no sign of forced entry; evidence of burglary that netted a gun to show opportunity to use the same gun to kill someone a week later. 

· Preparation/Plan: Past acts not to show bad character, but to show a chain of events that ends in the charged conduct. 

· Ex: Bank robbery to provide financial means to carry off a subsequent crime; stealing burglar’s tools from hardware store, or stealing a car that was used as getaway car in robbery.

· Mistake, Accident, Doctrine of Chances: Past acts not to show bad character, but to show that the charged act was not a mistake or an accident (must be unlikely probability).
· Ex: Ds wife died in bath, he claimed accident, prosecution wanted to introduce evidence that Ds four previous wives drowned in bathtub. 
· Note: Evidence only allowed if D using accident/chances as a defense. 

· Knowledge/Intent: Past acts not to show bad character, but to show that defendant had requisite knowledge or intent to make charged act unlawful. 

· Presumption = we don’t forget things we once knew 

· Ex: Prior drug dealing conviction to prove D knew the substance transported was cocaine; prior hack into secure database to prove D knows how to hack into database.

· Limits: Evidence to show someone previously punched another person in the face to show they know how to punch someone in the face will not be admitted – must be a knowledge argument that this is some special knowledge not shared by general population.

· Identity: Past acts not to show bad character, but to show a modus operandi – distinct conduct, or pattern of behavior, that is so similar to the charged act that it proves that the same perpetrator did them all – needs to be particularly unique behavior. 
· Preliminary Questions – FRE 104: There are preliminary questions the court must decide before determining whether evidence is admissible or not. 
· FRE 104(a): Most preliminary questions of admissibility (determined by judge), including:

· Qualification of witness as expert

· Existence of privilege 

· Admissibility of hearsay 

· Note: These are questions where know evidence is relevant, but question is whether admissible.

· FRE 104(b): When the relevance of evidence is conditional on the existence of a fact, proof must be introduced sufficient to support a finding that the fact does exist. The court may admit the proposed evidence on the condition that the proof be introduced later. Questions of conditional relevance, including:

· Personal knowledge of witness under FRE 602

· Authentication under FRE 901

· Prior acts under FRE 404 
· Specific Acts Hoops:

· (1) Sufficient evidence to support a finding that person was culpably involved in act.

· (2) Reasonable notice in criminal cases. 
· Procedural Rules for Preliminary Questions:

· FRE 104(a): Judge is restrictive gatekeeper 

· Preponderance standard 

· Considers all evidence (except privileged) and asses credibility 

· FRE 104(b): Judge is permissive gatekeeper 

· Sufficiency standard (lower)

· Considers whether jury could reasonably believe fact to be true 

· Credibility not considered 

· FRE 104(c): Up to judge’s discretion to have preliminary question heard in front of jury, but jury cannot hear if:

· Hearing involves admissibility of confession;

· D in a criminal case is a witness and requests [jury not hear];

· Justice so requires. 
· FRE 104(e): Admitted preliminary facts can be challenged by adverse party during trial by presenting evidence to counter the weight or credibility of the evidence (thus reducing its probative value).

· Habit and Routine Practice – FRE 406: Habit and routine practice are admissible to prove action in conformity.

· Habit is:

· Specific and routine 

· Morally neutral 

· More probative than character evidence 

· Less prejudicial than character evidence 

· Needed (for routine, repetitive behavior)

· Being something is character; doing something is habit.

· Habit Testimony: Specific instances described, or opinion based on large number of instances. 

· Not reputation testimony to prove habit – hearsay 

· Need not be corroborated – uses preponderance of the evidence 

· Evidence to show habit of drinking inadmissible to show proof of drunkenness in driving accident.

· Driving ability also not habit evidence 

· Many courts will admit evidence of person’s drinking propensities if specific and routine.

· Similar Happenings:

· Organizational propensity, to prove conduct in conformity on a specific occasion – past similar conduct within an organization used to show that the organization has a “propensity” toward certain acts to prove the organization’s conduct (via an employee/agent) on a specific occasion.
· Organizational liability based on a policy, pattern/practice or notice of prior similar incidents: Past similar conduct within an organization offered to establish an element of liability (e.g. notice or standard of care (ex: FedEx on notice that driver is dangerous driver if frequently involved in car crashes or speeding). 
· Ex: Pattern/practice for putting people in chokeholds – if sued specific police officer for having that pattern/practice and therefore has propensity to do it, that’s inadmissible because character evidence, but would be admissible if sues LAPD to show they have pattern/practice for putting people in chokeholds. 

· Characteristics of objects: Past similar behavior or operations of, or occurrence involving an object (ex: product defect where caused similar injuries in the past)
· Permitted Uses of Character Evidence – FRE 404(a)(2): Applies to criminal cases only – Defendant holds the key; character evidence cannot come in unless defendant acts first.
· (1) Defendant introduces evidence of own good character (then prosecutor can rebut with evidence of defendant’s bad character trait – limited to same trait)

· (2) Defendant attacks victim’s character (prosecutor can then (1) rebut it with good victim character evidence, and (2) introduce evidence of defendant’s bad character – limited to same trait)

· (3) Defendant claims homicide victim (in homicide case) was the first aggressor (prosecution can then introduce evidence to rebut victim was the first aggressor)

· Prosecution can only introduce evidence relating to the same pertinent character trait. 
· Methods of Proving Character – FRE 405: How to prove character evidence when it’s permissible.
· FRE 405(a): Reputation or opinion only.
· No specific acts (except when impeaching a character witness, or character is an essential element). 

· Exception – FRE 405(b): Character evidence admissible when character is an essential element.

· Examples: Libel or defamation suits; child custody cases; negligent hiring or entrustment. 

· Specific acts permissible (because not proving character to prove act in conformity)

· Exception – FRE 405(a): Cross-exam of character witness. 

· Can ask about past specific conduct/facts.

· Must relate to relevant character trait (i.e. relate to the traits the witness testified about on direct).
· Witness must be likely to know/have heard about them.

· Need a reasonable basis for the question (can’t just make it up). 
· Cannot prove up with extrinsic evidence – stuck with answer witness gives you. 

· **Best counter to the devastating impact of character cross is well-informed, respected witness.
· Character Recap:

· Ask: Who is offering it? For what purpose?

· Prosecution cannot open the door to propensity evidence, but it can offer past acts under 404(b). 

· Defendant can open the door in a criminal case, with consequences. 

· Character evidence admissible if character is an element to be proved. 

· Habit is not character evidence. 

· Only people have characters. 
Admissibility of Other Sexual Assaults:
· The 413-415 Rule: Evidence of defendant’s commission of other offenses of sexual assault is admissible in criminal cases. 

· Prosecutor can open the door 

· Broad definition of “offense of sexual assault”

· Can (must) use prior specific acts

· Admissible to prove character to prove act in conformity. 

· FRE 413-415 reject concern that juries will overvalue/misuse propensity evidence. 

· For sexual misconduct, the rules presume a high probative value, or at least a probative value that is not substantially outweighed by the risk of unfair prejudice. 

· Sex Cases – Defendant’s Prior Acts – FRE 413: In criminal case in which defendant accused of a sexual assault, the court may admit evidence that the defendant committed any other sexual assault.

· Child Molestation – Defendant’s Prior Acts – FRE 414: In criminal case in which defendant accused of child molestation, the court may admit evidence that the defendant committed any other child molestation.

· Civil Sex Cases – FRE 415: In civil case involving a claim for relief based on a party’s alleged sexual assault or child molestation, the court may admit evidence that the party committed any other sexual assault or child molestation.
· Rape Shield (victim’s past behavior) – FRE 412: 
· FRE 412(a) – In sex offense cases, 412 precludes:
· (1) Evidence offered to prove that a victim engaged in other sexual behavior; or 

· (2) Evidence offered to prove a victim’s sexual predisposition. 

· Purpose of FRE 412 (ACN): 

· Safeguard alleged victim against invasion of privacy, potential embarrassment and sexual stereotyping. 

· Avoid the infusion of sexual innuendo into factfinding process.

· Encourage victims of sexual misconduct to report and participate in legal proceedings. 

· Exceptions to 412 Exclusion (Criminal Cases) – FRE 412(b)(1):

· (1) Evidence of specific instances of a victim’s sexual behavior, to prove the source of semen, injury, or other physical evidence (i.e. show defendant is not the source) 

· (2) Evidence of specific instances of a victim’s sexual behavior with defendant, if offered by the defendant to prove consent or if offered by the prosecutor; and 

· (3) When Constitution requires admission. 

· Olden v. Kentucky Case: White woman goes to bar where clientele predominantly African-American. Claims man took her from the bar, raped her, and dropped her off at Russell’s house. Russell was outside when she was dropped off. Defendant asserts consent. Evidence offered by defendant is that victim and Russell (African-American) were living together and in a relationship.

· By 412 terms, this evidence would be inadmissible, this evidence seems to really call into question victim’s credibility, so court said even though it’s a situation where 412 would exclude the evidence, it’s a situation where it’s constitutionally required to admit evidence because D has right to attack credibility of witnesses.
· Nude Dancing Ex: D charged w/ rape, claims falsely accused, to suggest motive for false accusation, D wants to testify that he had threatened to reveal to victim’s spouse that she had secret job as nude dancer – Situation where although 412 would probably keep evidence out (because goes to sexual predisposition), despite 412’s disposition, the defense has a right to impeach witnesses, and if impeachment evidence is evidence that 412 would otherwise keep out, the impeachment can nevertheless happen. 

· Ex: D charged with rape. Victim testifies they met at bar, she agreed to go to another bar with him and for him to giver her ride home, and one the way home he pulled over and raped her; D claims didn’t have requisite mental state because reasonably believed she’d consented – If 412 applied, it’s all inadmissible unless constitutionally required (impeach with (d) maybe). If 412 doesn’t apply (because it’s not offered to prove sexual behavior or disposition), it’s a 403 question. 

· Exceptions to 412 Exclusions (Civil Cases) – FRE 412(b)(2): The court may admit evidence offered to prove a victim’s sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. The court may admit evidence of a victim’s reputation only if the victim has placed it in controversy. 

· Reverse of 403 balancing test – favors exclusion. 
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· FRE 412(c) – Procedures:

· (1) Motion 14 days before trial, or later if good cause.

· (2) Hearing – in camera 
· Exceptions to FRE 404 Ban on Character Evidence:
· FRE 404(a)(2)(A): Character of criminal defendant on a pertinent trait, offered by defendant and in rebuttal offered by prosecution.

· FRE 404(a)(2)(B): Character of criminal case victim, offered by defendant and in rebuttal offered by prosecution (about victim and defendant).

· FRE 404(a)(2)(C): In homicide case, character of victim for peacefulness in rebuttal to evidence that victim attacked first. 

· FRE 404(a)(3): Character of a witness for truthfulness – which refers us to 607-609 and impeachment. 

· FRE 406: Habit and routine practice 

· FRE 413: Similar offenses in sexual assault prosecution. 

· FRE 414: Similar offenses in child molestation prosecution.

· FRE 415: Similar offenses in civil action concerning sex assault or child molestation. 

Impeachment 

· Impeachment: Attack on credibility of witness.

· (1) Witness is not a truthful person; or 

· (2) In this specific instance, there is some reason not to believe the witness. 

· Who? Anyone who takes stand is subject to impeachment. 
· By Whom? Anyone can impeach a witness (even your own witness).

· How? 

· Incapacity – to perceive of recall (ex: not wearing glasses)

· Inconsistency – changed story

· Dishonesty – lying

· Contradiction – testimony is false 

· Bias – motive to slant (money, relationship, deal) 

· Can impeach with intrinsic or extrinsic evidence:
· Intrinsic Evidence: Through the questioning of the witness. Always permission (as long as relevant).

· Extrinsic Evidence: Anything else, including documents and another witness. Limited availability. 

· Character for Truthfulness – FRE 608(a): Reputation or opinion evidence admissible to prove character for truthfulness or untruthfulness of any testifying witness (evidence for truthful character admissible only after witness’s character for truthfulness has been attacked).

· Evidence of bias or interest does NOT qualify as an attack under 608.

· Impeach Character for Truthfulness by Specific Acts – FRE 608(b): Permits questions on cross about specific instances of conduct (not subject of criminal conviction​, FRE 609) if they are probative of character for truthfulness.

· Ex: Admissible: “Isn’t it true that you beat X up on Y occasion?” and “didn’t you steal from X company on Y occasion?” Inadmissible: “Weren’t you arrested for assault?” and “Weren’t you fired by company Y for stealing?”

· Those questions inadmissible because they’re acts done by others (firing/arrested), not by D. 
· FRE 608(b): Forbids extrinsic evidence to contradict the witness or to prove prior acts offered to show character for untruthfulness, i.e. stuck with whatever answer witness gives you. 

· HIV Example: D charged with perjury. D testified in own defense and admits he made a false statement but claims didn’t know it was false when he made it. On cross-exam, can government ask “Isn’t it true that you have sex with someone last month after first lying to person by saying you aren’t HIV positive?”

· 403 objection still available. Judge likely not allow someone to ask inflammatory impeachment question like this because won’t want to paint a party in such a negative light just for impeachment.
· FRE 608: By testifying on another matter, a witness does not waive any privilege against self-incrimination for testimony that relates only to the witness’s character for truthfulness. 

· Impeach Character for Truthfulness by Conviction – FRE 609: 

· FRE 609(a)(1) – Felonies (crimes punishable by death or imprisonment for more than 1 year):

· (A) Must be admitted, subject to 403, in a civil case, or in a criminal case in which the witness is not a defendant; and
· (B) Must be admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence outweighs its prejudicial effect to that defendant.

· Greater area of exclusion than 403 balancing because doesn’t need to substantially outweigh.

· Assessing Probative Value For Character for Truthfulness Consider: (1) The crime; (2) Age of the conviction.
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· FRE 609(a)(2) – Dishonest Act or False Statement Crimes: No balancing. Admissible whether it is a:

· Misdemeanor or felony; 

· Same as charged crime or totally unrelated. 

· Exception: Only when crime is over 10 years old. 

· Dishonest Act or False Statement: 
· No: Theft; Possession of contraband; Assault; Burglary.
· Yes: Fraud; Perjury; Embezzlement; Counterfeiting/forgery. 

· FRE 609(b) – Limit on Using Evidence After 10 Years: Applies if more than 10 years have passed since witness’s conviction or release from confinement, whichever is later. Evidence admissible only if:
· (1) Probative value substantially outweighs its prejudicial effect (403 reciprocal); and
· (2) Proponent gives an adverse party reasonable written notice of intent to use it. 

· FRE 609(d): Generally cannot introduce evidence of juvenile adjudications.

· Note: If evidence of prior conviction is admissible, and witness lies about not having conviction, can introduce evidence of conviction to rebut the witness. 
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· FRE 609 Balancing Summary:
· (1) Regular 403 balancing test for anybody except a defendant witness who has a prior conviction;

· (2) Defendant witnesses;

· (3) Convictions for crimes involving false statements/dishonest acts – all automatically admissible;

· (4) Convictions for crimes from over 10 years ago (favors exclusion) 
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· Appellate Matters:

· Luce Case: Defendant cannot argue on appeal that decision to admit a prior conviction was error unless defendant testifies at trial. 

· Ohler Case: Defendant cannot argue on appeal that decision to admit prior conviction was error if defendant removes the sting on direct and admits conviction. 

· E.g. to argue on appeal that a judge’s decision to admit prior convictions was error, D must have both: (1) Testified and (2) Not admitted to conviction on direct testimony 

· Impeachment with Prior Inconsistent Statements – FRE 613: Can always be used to impeach if given opportunity to explain or deny. 
· (a) Need not show a prior statement to the witness before asking about it, but must show it to opposing counsel if asked. 

· (b) Extrinsic evidence of prior statement admissible only it witness is given the opportunity to explain/deny the statement and adverse party has opportunity to examine the witness about it. 

· If witness admits to making prior inconsistent statement, then cannot introduce extrinsic evidence, but if witness denies making prior inconsistent statement, then can bring in a witness (or other evidence) to testify about witness making the prior inconsistent statement. 

· If prior inconsistent statement deals with substance of lawsuit, most courts will say probative value is high and let in. 

· Collateral Matter Rule: A matter that is wholly unrelated to the issues in the case – since probative value so low, 403 efficiency concerns will probably exclude the evidence. 
· Moorlang Rule: Can’t abuse the privilege of impeachment by self-generating inconsistency to get in otherwise inadmissible evidence. 

· Government in a criminal prosecution calls a witness who government knew/was positive would get up and say the defendant didn’t do it, and government had prior statement of witness saying defendant did it, but that prior statement would be inadmissible unless brought up for impeachment purposes, so only reason had that witness testify was to bring in his prior statement.

· Inapplicable in CA because all prior inconsistent statements are admissible for their truth (provided witness has opportunity to explain/deny)

· Impeachment by Bias (FRE 401-403 governs): Specific acts and statements admissible to impeach by bias – extrinsic proof allowed. Situations where someone has a reason to lie or slant testimony. 

· Family relationship 

· Past or present employment

· Common or antagonistic political affiliation 

· Feelings for or against a victim or a party or a class or category of persons 

· Plea deal that offers reduced/dismissed charges for testimony 

· Payment for testimony; or payment if a particular side wins; or testifying for free.

· A book deal for after the trial 
· US v. Abel Case: Prosecution witness (#1) says “defendant did it.” Defendant calls his own witness (#2) to impeach #1, saying  “#1 told me in jail that he was going to lie on the stand to get a deal from the govt.” Prosecutor recalls #1 to impeach #2, by eliciting testimony that #2 and defendant are in the Aryan Brotherhood, a secret prison gang that required its members always to deny the existence of the organization and commit perjury, theft and murder on each member’s behalf.

· Shows W2 has a reason to lie to protect the defendant, so relevant to credibility and seems admissible. D might use 403 objection because spends more time litigating the issue, but Aryan Brotherhood evidence has high probative value. 

· Impeachment by Incapacity: Ability to perceive the events you claim to have perceived. 

· A sensory or mental deficiency that inhibits a witness’s ability to perceive events accurately at the time they occur or to remember and to narrate accurately what happened at the time of trial. 

· Ex: Suffers from faulty memory, intoxication at time of event or intoxicated while on witness stand, color blindness, mental illness that contributes to an inability to distinguish fact from fantasy. 

· Permission to inquire about these matters subject to FRE 611(a) (court’s discretion to control mode of cross-examination) and 403. 

· Specific Contradiction (FRE 401-403 governs): Proving witness is wrong about something – not proving a liar or biased, just showing something witness said on stand is wrong and that’s a reason not to believe witness generally. 

· Prove the Contradiction: 

· Absolute irreconcilability not required 

· Prove with extrinsic evidence, unless it is a collateral matter. 

· Collateral Matter Test: Could the fact have been proven with extrinsic evidence for any purpose except to show a mere contradiction? 

· If answer is yes (i.e. there’s some relevant, permissible use for extrinsic evidence above and beyond its value as showing a mere contradiction), it’s not collateral.

· If only permissible purpose for offering the evidence is to prove a contradiction, the extrinsic evidence is collateral. 

· Rehabilitation: 

· Character for Truthfulness – FRE 608: Reputation/opinion evidence of truthful character is only admissible after the witness’s character for truthfulness has been attacked; can only bring forth evidence to rebut the pertinent trait attacked.  

· Impeachment for bias or incapacity doesn’t count as attacks on character for truthfulness. 

· When rehabilitation allowed, no extrinsic evidence of specific acts to prove character for truthfulness. 

· Prior Consistent Statements – FRE 801(d)(b): Generally not admissible unless made prior to when a motive to lie or improper influence arose. 
· Bias, Capacity, Contradiction – FRE 401/403: 
· Bias/Capacity: Admissible, but might be excluded if witness admits bias.
· Specific Contradiction: Extrinsic evidence allowed, but not to prove a contradiction on a collateral matter. 
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Hearsay
** All examples of testimonial triangle and defining hearsay in class 11 & 12 notes
· What makes testimony credible?

· Perception

· Memory 

· Sincerity/Veracity

· Ambiguity/Narration 

· Oath, cross examination, observe witness’s demeanor
· Hearsay concerned not just with something that someone else said, but concerned with that something that someone else said is being offered to prove the truth of what they said they said and problem with that is we cannot test the perception, reliability, etc. of the declarant 
· Declarant’s perception, memory, sincerity and narration are critical to assessing the reliability of declarant’s statement 

· FRE 801(c): Hearsay means a statement that:

· (1) The declarant does not make while testifying at the current trial or hearing; and 

· (2) A party offers statement into evidence to prove the truth of the matter asserted in the [declarant’s] statement. 

· Hearsay: Out-of-court statement offered to prove the truth of the matter asserted in the statement. 

· (1) Declarant: Statement maker (must be a human being)

· (2) Statement: Intended as an assertion (intended conduct, or thing something says or writes down)

· No requirement that declarant intended someone to overhear the statement 

· (3) Out of court (did not make statement while testifying in this court at this trial) 

· (4) Prove the truth of the matter asserted 

· Important to distinguish the ultimate thing one of the parties is trying to prove from what the statement is trying to assert. 

· If the relevance of what declarant says depends on it being true, then it’s offered to prove the truth of the matter asserted. 

· If it’s relevance depends on the statement being true, then hearsay and INadmissible

· If taking declarant’s out of court statement and we’re offering it at trial to prove the truth of that statement, then it’s hearsay. 

· Ex: “Donald Trump is a millionaire.” – Hearsay if offered to prove he’s a millionaire, not hearsay to prove it was said. 

· “There’s ketchup on the floor!” – Hearsay if offered to prove its truth, not hearsay to prove notice.

· FRE 802: Hearsay is not admissible unless any of the following provide otherwise:

· A federal statute;

· These rules; or 

· Other rules prescribed by the Supreme Court
· Note: If witness and declarant are same person, their own statement is still hearsay. 

· Multiple Hearsay: When have multiple hearsay, must find a hearsay exception for all statements (and must separate each statement and figure out whether each out of court statements’ relevance depends on it being true that what is asserted is true) 

· Not Proving Truth of Matter Asserted: Statements not offered to prove the truth of the matter = not hearsay

· Ex: Someone being told they need to get their brakes checked not being offered to prove the breaks were bad, but to prove they had notice brakes were bad and it was negligent for them to get on the road. 

· Nonhearsay Uses:

· Effect on the listener: A statement offered to show its effect on the listener. 
· Legally operative facts: Statement is an element to the crime (examples include defamation, offer/acceptance, gift, threat, bribery).  
Steps to Analysis: (1) Is evidence relevant? (2) Does relevancy fall under hearsay? (3) If no, is evidence admissible under other rule of evidence? (4) If yes, does exception apply? (5) If no, inadmissible. 

· Nonverbal Conduct: “Statement” means a person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion. 

· Intent Test: If it is not intended to make an implied assertion, then it can be admitted to prove truth of the matter asserted; if declarant intended to assert the implied belief and the implied assertion is offered as evidence of that belief’s truth, then it’s hearsay.

· Nonverbal conduct in which someone doesn’t open their mouth, but they’re actually uttering an assertion out of court that’s going to be offered to prove the truth of what it asserts. 

· Intentional Assertion = Hearsay
· ACN 801: The dangers of perception, memory and narration are minimal in the absence of an intent to assert and do not justify the loss of the evidence on hearsay grounds. Situations giving rise to the nonverbal conduct are such as virtually to eliminate question of sincerity. 

· I.e. If not intending to assert anything by your conduct, then there’s no risk you’re being deceptive

· Many situations where can infer something by witness’s act, but they weren’t intending to make that assertion. 
· Unstated/Implied Assertions:

· Hearsay if: Declarant intended to assert the implied belief, and the statement is offered as evidence of that belief’s truth. 

· Not Hearsay if: Declarant did not intend to make the implied assertion (therefore, it can be admitted to prove the truth of the belief). 

· Questions/Commands: Most of the time, questions and commands are not assertions. Need to look at the statement and ask what does it assert? Is there an implied assertion hidden in there? Was it intended?
Hearsay Analysis: (1) identify what the witness is saying on the stand; (2) Determine if the witness is testifying to an out-of-court statement; (3) Determine the relevance of the out-of-court statement (If the out-of-court statement is offered to prove the truth of the matter asserted- that is, if the out-of-court statement's relevance depends on the assertion being true – then we have hearsay, and 802 tells us that hearsay is inadmissible unless);

"Unless" portion of 802 means have to (4) determine whether the hearsay meets an exemption or an exception. If it does, it is not barred by 802.
Hearsay Exemptions and Exceptions
· Justifications vary 

· Categorical approach: No balancing, asking a yes/no question.
· Process: Elements must prove to show hearsay evidence falls under an exception. 
· Foundation: What you need to supply to meet the exceptions. 
· Multiple exemptions/exceptions may apply 

· Confrontation clause 

· The foundational requirements for all hearsay exceptions and exemptions are preliminary questions of fact subject to FRE 104, and typically for the judge to decide under FRE 104(a). FRE 104(b) governs the relevance and authentication questions. 

· Three Categories:

· 1. 801 – Exemptions from the definition of hearsay for certain out-of-court statements offered for the truth of what they assert. 
· 801(d)(1) exemptions – declarant must be available for cross-examination. 

· 2. 803 – Exceptions that apply without regard to whether the declarant is available as a witness. 

· 3. 804 – Exceptions that apply only if the declarant is unavailable as a witness. 
Exemptions – FRE 801(d):
· Prior Statements by Witnesses – 801(d)(1): Defined as “not hearsay” so not barred by the hearsay rule of exclusion. Admissible for the truth of the matter asserted if requirements are met. 

· FRE 801(d)(1) requires that the declarant:

· (1) Testify at the trial or hearing; and

· (2) Is subject to cross-examination about the statement; and (A, B, or C): 
· U.S. v. Owens: Correctional officer at a prison and beaten up with a pipe, couldn’t remember anything about the attacker or name of attacker. 1 month later correctional officer remembers the respondent’s name and tell FBI agent D is attacker and picked his photo out. At trial, officer testifies that he remembers the May 5 event, but now says he can’t remember anything else about the event, only that he told FBI person D is attacker. 
· Defense argued that they cannot cross-examine him because he cannot remember anything, and therefore, in this situation, victim’s testimony doesn’t fall under 801(d)(1)(2)

· Holding: He is subject to cross-examination; if he cannot remember anything, that goes more to credibility and the jury can evaluate that, but since he’s on the witness stand, he’s subject to cross-examination even though cannot remember, e.g. this is a very minimal standard to meet.  
· (A) Prior Inconsistent Statements: To get statement in for its truth, rule requires:
· (1) Inconsistent with trial testimony;

· (2) Prior statement given under penalty of perjury; and 

· (3) Prior statement made at a trial, hearing, deposition, or other hearing.

· Affidavit does not fall under this category, but is admissible to impeach. 
· Note: Difference between getting a statement in for its truth and admitting evidence to impeach is that it evidence is admissible for its truth, can use evidence to meet your burden of production. 
· CA Rule for Prior Inconsistent Statements – CEC 1235: All prior inconsistent statements are admissible for their truth, even those not originally made under oath, so long as the witness is given an opportunity to deny or explain the prior statement (so broader rule than federal rule).
· All prior inconsistent statements are admissible for their truth that are not made under oath, as long as witness has an opportunity to explain/deny the inconsistent statement. 
· Recall: FRE 613 can always be used to impeach a witness’s credibility, provided witness is given an opportunity to explain/deny the statement. 

· Can raise a 104(a) issue to determine whether statement was sufficiently inconsistent (feigned memory loss can be considered inconsistent – Owens).
· (B) Prior Consistent Statements: Statement is consistent with declarant’s testimony and is offered: 
· (i) To rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying (e.g. attacked via motive to lie/fabricate/improper influence) [is admissible as long as the statements were made before the motive to fabricate arose]; or 

· U.S. v. Tome Rule: Admissible for truth if the prior statement rebuts an express or implied charge of recent fabrication or recent improper influence or motive in testifying.

· (ii) To rehabilitate the declarant’s credibility as a witness when attacked on another ground (such as inconsistent statement). 

· New addition, rule makers attempt to broaden admissibility of prior consistent statements.

· To admit prior consistent statements for their truth: Must be made before a motive to fabricate or improper influence arose (Tome) or rehabilitate after credibility attacked in some other way (inconsistency, bias). 
· Admissible for their truth as well (if also admissible to rehabilitate credibility)

· Recall: They are admissible to rehabilitate a witness’s credibility, but only after the credibility was attacked. Often excluded under FRE 403 because judge’s don’t think it’s worth the time. 
· CA Rule for Prior Consistent Statements – CEC 1236: Any statements consistent with trial testimony that predate a prior inconsistent statement introduced by the other party can come in to rehabilitate credibility, even without a motive to fabricate (only looks at timing of statement). 

· Two-Part Inquiry for Admission:

· (1) Attacking witness because suggesting their trial testimony is the result of a motive to lie? ( Tome answers question

· (2) If it’s attacked in some other way, don’t know what judges will do yet, but most people believe they’ll still keep these things out since not worth their time because probative value is too low. 

· Credibility must always be attacked first before you can introduce prior consistent statement.

· (C) Prior Identifications: Identifies a person as someone the declarant perceived earlier. 
· Out of court identification is generally allowed to be brought out on direct examination – rule applies to civil and criminal actions, but primary benefit is for criminal proceedings. 
· Foundational Requirements:
· (1) Statement identifies a person; and 

· (2) Statement identifies that person as someone the declarant perceived earlier. 
· U.S. v. Owens Rule: Declarant/testifier must be on the witness stand, even if suffering from near total memory loss.

· Allow this exception because people’s memories are better closer in time to the incident. 
· There’s a split in authority between courts being more willing to allow statements in that sound more like a description, and other courts only allowing in IDs that are a reperception of someone you saw earlier (e.g. that’s the person I saw robbing the bank last week). 

· CA Rule for Prior ID – CEC 1238: 

· Prior ID was made at a time when the crime or other occurrence was fresh in the witness’s memory; and 

· The witness testifies that he made the ID and that it was a true reflection of his opinion at the time. 
· Opposing Party Statements – 801(d)(2): The statement of a party may be introduced as substantive evidence (for its truth) against that party. Specific types of out of court statements made by a declarant who is either a party in the case of has a particular type of affiliation with a party. Statement must be offered against the opposing party to fall under these exemptions. 
· (A) Direct Statements

· (B) Adoptive Statements

· (C) Authorized Statements

· (D) Agent/Employee Statements

· (E) Co-Conspirator Statements
· Foundation for Opposing Party Statement:
· (1) Ask the witness whether he spoke with the party, or overheard the party make a statement;
· (2) Ask when it happened; 
· (3) Ask what the party said
· Rationales for Opposing Party Statement Exemption:
· Reliability 
· Adversarial System: An objection on hearsay grounds is based on the inability to test the maker of the statement, given our judicial system, makes no sense to have someone introduce their opponent’s statement, and the opponent object on hearsay grounds based on inability to test the declarant when they themselves were the declarant – they can just get on witness stand if want to.
· Fairness
· Need
· 801(d)(2)(A) Direct Statements (Party’s Own Statement):
· Foundational Requirements:

· (1) Statement is made by a party; and 

· (2) Statement is offered against the party who made the statement. 

· Need not have been against the party-declarant’s interests when made

· No personal knowledge requirements, no trustworthiness requirement, no oath/trial requirement

· Direct Statements: Any out of court statement made in any context by any party to any action. 

· Confessions Made to Law Enforcement in Criminal Cases: 

· (1) Witness heard declarant make a statement; 

· (2) Witness identifies declarant as the defendant; 

· (3) Confession was voluntary; 

· (4) Proper Miranda warnings given; 

· (5) Defendant waived his rights. 

· Note: Party’s statement must still be relevant and not subject to exclusion under other rules of evidence in order to be admissible. 

· 801(d)(2)(B) Adoptive Statements: Party manifests adoption of a statement by their conduct (or words or silence) – a party’s reaction to a statement or action by another person when it is reasonable to treat the party’s reaction as agreement with something stated or implied by the other person. 
· Foundational Requirements:

· Statement has been made; 

· Party has done something to manifest adoption of the statement or belief in its truth; and 
· Statement is offered against the party.

· Must confidently conclude (FRE 104) that the person is adopting the statement as true. 

· Courts disagree whether preliminary questions decided pursuant to 104(a) or (b). 

· Rationale: If a party has done something to manifest adoption or belief in the truth of an uncross-examined statement made by another, an inference can be drawn that the party knows that the contents of the statement are accurate, or thinks that the person speaking is reliable and knowledgeable. Party can still dispute these inferences and statement’s accuracy at trial. 
· Ex: Employee says “this isn’t the first time this has happened” (that someone left something spilled on store floor) – even though person didn’t explicitly say that, we’re going to say they’ve adopted that unstated statement.

· Silence: Instances where a party’s silence treated as an admission if most people would have spoken to contradict something like a statement just made to the party (doesn’t apply to criminal Ds who are being questioned by the police because would violate Miranda rights). 
· California Rule for Adoption – CEC 1221: A party adopting a statement must have “knowledge of content thereof” – e.g. “did you hear what blank said about you?” is inadmissible, unless know content of what they said.  
· Vicarious Statements – 801(d)(2)(C) & 801(d)(2)(D):
· 801(d)(2)(C) Authorized Statements: Non-hearsay if made by a person whom the party authorized to make a statement on the subject (must be authorized to make statement on that specific subject – i.e. not everything they say, just what authorized to say).
· Foundational Requirements:
· Statement is on a subject;

· Statement was made by a person whom a party authorized to make a statement on that subject; and 

· Statement is offered against that party. 

· Many of the cases falling under this exception concern statements made by attorneys on behalf of their clients. 

· Whether or not person has authority to made such statement is preliminary question for judge to decide under FRE 104(a). 

· 801(d)(2)(D) Agent and Employee Statements: Non-hearsay if made by the party’s agent or employee on a matter within the scope of that relationship and while it existed. 
· Foundational Requirements:
· Declarant is an agent of employee of a party;

· Statement was made while this relationship existed; 

· Statement is on a matter within the scope of the agency or employment relationship; and 

· Statement is offered against that party. 

· No specific requirement that declarant has specific authority to speak, but there must be proof that the declarant was acting in the scope of employment while still employed. 
· Common examples: Agents speaking about their own job performance or events that happened on the job that would be of legitimate concern to the speaker. 

· Note: there could be a situation where employee is speaking outside the scope of their employment, but was nevertheless authorized by their employer to speak on that subject. 

· Rationales for Vicarious Party Statements:

· Necessity: Employees/agents are primary source of information about corporate activities; this information is necessary to impose liability on corporate/institutional entities because otherwise don’t have access to a lot of information. 
· Fairness: If proponents cannot use this hearsay, they would either have to call declarants as hostile witnesses or forgo the information altogether if the declarant disappeared. Parties gain advantages by being able to conduct their business affairs through their representatives, agents and employees, they’re responsible for employees’ actions, so they should also be responsible for employees’ words. 
· Reliability: People don’t go around saying things while they’re employed that would threaten their employer or their job. The advantages obtained and reliance incurred make it seem fair to place some burden of accountability for such out-of-court statements onto the principal. 
· Once employee is fired, employer will no longer be vicariously responsible for employees’ statements. 

· Exception to the Exemption: Government Employees – generally, they cannot bind the sovereign, so their statements are not admissible against the government when the government is a party to a suit. 

· 801(d)(2)(E) Co-Conspirator Statements: If you are a member of a conspiracy, any statement by any other member of the conspiracy, whether you met that person or even know that they exist or not, is admissible against you as if you had said statement yourself. 
· Need to prove someone [is aware of the conspiracy and] knowingly joined an enterprise with others to achieve an unlawful objective or a lawful objective in an unlawful way. 

· Statements about a conspiracy generally not sufficient evidence for it to be brought in, needs to be some other evidence to show the people in conspiracy intend to achieve an unlawful objective. 

· Conspiracy ends when person has withdrawn, conspiracy ends/accomplished, or it fails. 

· Foundational Requirements:
· (1) Declarant and the party against whom the statement is offered were both members of the same conspiracy; 

· (2) Statement made by the declarant was made during the conspiracy; and 

· Generally statements made before person joined conspiracy are inadmissible; statements made after conspiracy ended are inadmissible. 
· D will want to narrow conspiracy; prosecutors will want to broaden conspiracy. 

·  (3) Statement was made in furtherance of the conspiracy.
· In furtherance: Anything that helps it along (arrange things, helping people).

· Common example: Co-conspirator statement offered by the government against a criminal defendant to prove defendant’s criminal conduct. 

· Who Decides (Bourjaily): All preliminary facts necessary to admit hearsay under FRE 801(d)(2)(E) are FRE 104(a) questions for judge to decide by a preponderance of the evidence; judge must decide whether there’s a conspiracy, D is a member, and statement was made in furtherance (but up to jury to decide beyond a reasonable doubt whether there’s a conspiracy). The court must exclude the statement if the only evidence that the statement satisfies 801(d)(2) comes from the statement’s contents. 
· Burden is on the person trying to prove a conspiracy by a preponderance of the evidence. 
· Rationale:

· Reliability (maybe): Weird to say criminals are making very reliable statements about their criminal activity – but maybe some reliability because people don’t just do around boasting about illegal things unless they’re true. 
· Necessity: Largely the rationale since conspiracies tend to be secret enterprises, and the criminal activities, particularly of the leadership, are very difficult to prove. 
· Fairness: If co-conspirators are all relying on each other, and benefitting from the action of each other, then only fair that they’re all accountable for one another’s statements. 
· Bruton: Often multiple Ds and so a confession by D1 may not be admissible against D2 unless:

· D1 testifies (and subject to cross-examination); or
· Meets co-conspirator statement requirements. 
FRE 803 Exceptions: Considered by Advisory Committee to be reliable enough to be used for their truth, regardless of whether declarant is on the witness stand or not, as long as statement meets the exception’s requirements. 
· Must have personal knowledge on behalf of the declarant for their assertions. 
· You can impeach a declarant’s credibility in the ways we already learned (prior inconsistent statement, bias, motive to lie) – FRE 806 [if their out-of-court statement is admissible]. 
· Present Sense Impressions, Excited Utterances and State of Mind Declarations – 803(1), (2) and (3):
· FRE 803(1) – Present Sense Impressions: A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it. 
· Foundational Requirements:

· (1) Occurrence of an event or condition; 

· (2) Contents of the statement describe or explain the event or condition; and 

· (3) Declarant made statement while or immediately after perceiving event or condition. 

· Generally statements fall under this exception if made within 10-15 minutes of the accident.

· Note: Time limitation in this rule, no time limitation in excited utterance rule; describes/explains requirement in this rule is slightly narrower than the “relates to” requirement in excited utterance.

· CEC 1241 – Present Sense Impressions: Limits present sense impressions to a declarant’s explanations of his or her own conduct (i.e. cannot be describing someone else’s conduct). 

· FRE 803(2) – Excited Utterances: A statement relating to a startling event or condition, made while the declarant was under the stress of excitement that it caused.

· Foundational Requirements:

· (1) Occurrence of a startling event or condition; 

· (2) Statement relates to the startling event or condition; 

· (3) Declarant made the statement while under stress of excitement; and

· “Under stress” Factors:
· Lapse of time between startling event and statement; 

· In response to an inquiry (deliberative);

· Physical and mental condition of declarant;

· Characteristics of the event; 

· Subject matter of the statement

· (4) The stress of excitement was caused by the startling event or condition (nexus). 
· Rationale: 

· Present Sense Impressions: Contemporaneity of the statement and event is offered to prove tends to ensure the declarant’s sincerity – statement is spontaneous and not premeditated, so no time to develop the intent to fabricate, so statement is sincere, and contemporaneity of statement eliminates any memory problem. 
· Excited Utterances: Statement is likely to be spontaneous, and a person under stress is not likely to develop the intent to fabricate, so statement is likely to be sincere; not as much of a memory rationale because people’s memories not as accurate in stressful situations. 
· Present Sense Impression v. Excited Utterance:

· Present Sense: Describes/explains an event; contemporaneous to event (while or immediately after perceiving the event. 

· Excited Utterance: Related to startling event; declarant under stress caused by event (no time limit).
· FRE 803(3) – Then-Existing State of Mind Declarations:

· Foundational Requirements:

· (1) Contents of statement expresses the declarant’s state of mind (motive, intent, or plan) or emotional, sensory or physical condition (such as mental feeling, pain, or bodily health); and 
· (2) That existed at the time of the statement. 

· The timing is probative of someone’s state of mind, and enforced through 403.

· Statements of Memory and Belief: Not admissible to prove the fact remembered or believe unless it relates to the validity or terms of the declarant’s will.

· Relevance of State of Mind:

· Motive or intent

· Notice/Warning (awareness)

· Bias (dislike)

· Injury/Damage – “moan and groan” evidence in personal injury cases

· Rationale: 
· Necessity: State of mind is an element for many causes of action (intent), it’s relevant to prove/show bias/impeachment and notice – very hard to prove someone’s state of mind without statements about someone’s state of mind (would frustrate being able to prove those issues/elements). 
· Reliability: Declarant not perceiving anything outside their own mind, so no misperception risk, and since the statement expresses the then-existing mental state, no memory problem.  

· Hillmon Case: Wife filed action against insurance company to get life insurance payout after husband died. All this conflicting evidence about whether husband actually died or is still alive and in hiding and it was really Walters who died. Insurance company wants to introduce letters supposedly written by Walters that say he was going to Wichita with Hillman to show that he and Hillman were together. 

· Case holding limited only to proving future conduct of declarant (Walters), not future conduct of a third party (Hillmon). 
· Courts that do allow declarant’s statement to prove future conduct of third party require independent evidence of third person’s conduct. 
· FRE 803(3) State of Mind Summary:

· Can use statements of then-existing state of mind to prove past, present and future state of mind of declarant.

· Can use statements of then-existing state of mind to prove past, present and future conduct of declarant.

· Cannot use statement of then-existing state of mind to prove prior act of someone other than declarant, but you might be able to prove the future conduct of someone other than the declarant (Hillmon)
· CEC 1251 – State of Mind: Can use statements of past state of mind to prove past state of mind, but only if declarant is unavailable. (“I didn’t intend to hit him”)
· FRE 803(4) – Medical Diagnosis or Treatment: 
· Foundational Requirements:

· (1) Statement;

· (2) For purposes of medical diagnosis or treatment;

· (3) That describes medical history, past or present symptoms, pains or sensations, or the general cause of the symptoms or sensations;

· (4) Reasonably pertinent to diagnosis. 

· When and how

· Important objects or implements

· Timing of onset of symptoms

· Apparent cause

· Nature of symptoms

· Rationale:

· Sincerity & Reliability: Very small/minimized here because people usually tell their doctors the truth about how they feel.

· Declarant does NOT need to be the patient, but exception doesn’t cover statements by doctors to patients.

· Rule makes no distinction between a doctor being seen to diagnose and a doctor being seen to treat, and no timing element under rule. 
· HYPO: After crashing while riding his bicycle, a boy is crying and yelling “My wrist really hurts. And my knee.” In a lawsuit filed against the City, alleging that the bike path was in disrepair and that a portion of the fence was sticking out, causing the crash and the child’s injuries, is the father’s testimony about the child’s statement admissible for its truth? 

· Admissible if made for purposes of treatment and diagnosis. 
· HYPO: After crashing his bicycle, a boy is crying and says his wrists hurt. He adds: “That bump made the handle bars turn, and then my bike ran into that sticking-out part of the fence.” In a lawsuit filed against the City, is the father’s testimony about the child’s statement admissible for its truth? 
· Admissible because kid usually looks to parents to check out injury and treat them, if declarant was an adult, probably be kept out. 
· Statement Made to Lay Person: Narrowly applied, generally limits to statements about pain or body condition.

· To Doctor: More broad; covers statements about cause (what caused the injury), how, and sometimes who did it if it’s relevant to the treatment they would provide (HIV, rape, domestic violence). Doesn’t cover statements about fault (“hit by car” v. “X ran a red light and hit me with their car”).

· Statements from third parties to doctor to aid in treatment are covered. 

· Exception applies to all health providers (ambulance, nurse, hospital admitting clerk, etc.)
· FRE 803(5) – Recorded Recollection: A written record of an event, made shortly after the event occurred. Requires declarant be in court to testify as a witness. 
· FRE 612 – Present Recollection Refreshed: When witness initially cannot recall something, allows the examiner to refresh the witness’s memory by presenting them with a document or something else that may jog the witness’s memory. 
· If witness uses a document to refresh their memory before trial, the opposing party is entitled to inspect the writing/document. 
· Foundational Requirements:

· (1) Witness had personal knowledge of a fact or event;

· (2) Witness recorded that personal knowledge while events were still fresh in memory;

· (3) Witness states that when prepared the record, record was accurate; and

· E.g. fair and accurate representation 

· (4) At trial, the witness cannot completely and accurately recall the facts even after reviewing the document. 
· Rationale:

· Memory: Because recording was made fresh in person’s memory, not a real memory danger.

· Multi-Party Problem: If A says facts and B records, both will have to testify at trial for record to be admitted, or must find a hearsay exception for both people. 
· FRE 803(6) – Business Records:

· Proponent must produce a “custodian or other qualified witness” to testify about the foundational requirements or to present a written declaration certifying such foundation pursuant to FRE 902(11) or (12). 

· Foundational Requirements: 

· (1) A record (can be more or less of anything – act, condition, opinion, diagnosis);

· (2) Of an act, event, condition, opinion or diagnosis;

· (3) Made at or near the time of the act, event, condition, opinion or diagnosis (gives reliability); 

· (4) By, or from some information transmitted by, someone with knowledge of the act, event, etc.;

· (5) Kept in the course of a regularly conducted activity of a business, organization, occupation or calling (this is a subject matter inquiry – what’s the record about? Is it about something the business regularly does?);
· HYPO: Watch repair shop; records relating to customers’ watch problems and repairs; also includes payroll records; but if a movie studio wants watch repair guy to rent out his business to them to film, records relating to that won’t meet this requirement because not the type of regularly conducted activities watch repair businesses engage in

· Note: Records of individual’s personal finances won’t fit this element – people aren’t in the business of keeping track of their own finances. 
· (6) Making the record was a regular practice (this is about process – does the business regularly make this kind of record?); 

· (7) All of the above are shown by the testimony of a custodian or qualified witness, or by a certification that complies with 902(b)(11) or (12); and

· (8) Excludable if lack of trustworthiness – even if all other elements are satisfied, the opponent can still argue, and judge can exclude, the document if there’s any indicia of untrustworthiness. 
· Records if made for own self-interest could be kept out under this element. 

· Records: Anything stored outside of human mind that can be recalled in some form other than oral testimony. 

· FRE 101(b)(4): “Record” includes memorandum, report or data compilation. 

· Rationale:

· Reliability: Businesses rely on accurate business records. 

· Necessity: Individual employee likely doesn’t remember what the specific record says (ex: Need Target receipt because cashier won’t remember what someone bought)
· FRE 803(8) – Public Records: 
· If have records of government offices, need to use this exception, cannot use the business records exception. 
· (A)(i) Public records of the office’s activities;

· Public employees’ personnel records included (i.e. proficiency test results)

· (A)(ii) Records concerning matters observed by public official when there was a duty to make the observation and to report on the matters observed. 

· Exception: In a criminal case, matters observed by law enforcement NOT admissible. 

· In criminal cases, the rule does NOT permit the admission of matter observed by law enforcement personnel (against the defendant)

· Law enforcement = those who perform a prosecutorial or investigative function 

· Ex: If prosecution offers report of FBI agent who was there for D’s questioning and arrest, and report includes own recollections of events. If that agent is on the stand, most courts will not allow prosecution to use recorded recollection exception to get the report in because defeat purpose of this rule if could just find another exception to get this in. 

· Pro-Defendant Rule (because D can still introduce a law enforcement report in criminal trial if report helps his case, i.e. exception only applies to records introduces against D) 

· Doesn’t exclude routine/regular activities and 911 calls not included under this exception
· (A)(iii) Factual findings from a legally authorized investigation, if in a civil case or against the government in a criminal case. 
· Beech Aircraft v. Rainey Case: Plan crash with two army pilots; pilots’ families bring suit against plane company for product defect, investigative report said most likely pilot error but could’ve been defect; families want to leave out likely pilot error because it’s an opinion, not factual finding. Court held opinions in an investigative report are part of what’s considered factual findings (here, statements about probable cause of the accident). 
· (B) Neither the source of the information nor other circumstances indicate a lack of trustworthiness

· Beech: Court says can use trustworthiness provision as a fallback to say an opinion may something be unreliable, but if opinion is otherwise reliable then rule so far as court can tell doesn’t seem to keep it out.
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· FRE 803(7) and 803(10) – Absence of Entry in Business or Public Record: The lack of an entry in a business/public record is admissible evidence, if relevant, of something’s nonoccurrence or nonexistence if its occurrence or existence would normally have been recorded. 
· Ex: Government will do a search of registered fire arms, and find a particular firearm doesn’t appear in the database of registered firearms, the lack of an entry is evidence to show firearm isn’t registered.
FRE 804 Exceptions:
· Unavailable:

· (1) Assertion of Privilege: Need a witness on the witness stand asserting a privilege, the judge must decide under 104(a) that assertion of privilege is valid, if privilege applies, witness is unavailable on the subject matter for which privilege is asserted.
· Note: If criminal D asserting Fifth Amendment privilege against self-incrimination, defense cannot offer D’s prior testimony, because this undermines live testimony at trials and not fair because then prosecution cannot cross-examine D. 

· (2) Refusal to Testify: On witness stand and refuse to testify, judge must order you to answer questions, then witness refuses to answer questions, then examiner can ask the judge to find the witness unavailable. 
· (3) Lack of Memory: Witness must be on the stand asserting they cannot remember, questioner will usually try and refresh memory, if still cannot remember, then considered unavailable to testify (even though still considered open for cross examination under Owens).
· Note: If witness claiming memory loss, does not matter if judge doesn’t believe him, because judge cannot take credibility assessments into account under 104(a), believability is for jury to determine.  

·  (4) Death or Impairment: If delay from sickness (and obviously death) will so inconvenience everyone, then judge will say witness is unavailable, but judge would rather have witness in court, so will often delay trial if delay isn’t unreasonably long. 
· (5) Absence: Attorney made all kinds of efforts to contact witness and get witness into court, and efforts haven’t amounted to declarant’s presence in court. What is reasonable varies on the case – if declarant is in another country, not enough to say they’re in another country, must at least try to contact them. 
· Duty to Depose Rule: Covers dying declarations, declarations against interest, and statement of personal/family history. 

· If proponent can’t get the declarant to come to trial (unavailability #5), the proponent must make an effort to obtain declarant’s deposition testimony. If that fails, only then will the court find the declarant unavailable. 
· If unavailability is due to death, sickness, privilege, failed memory or refusing to testify (unavailability #1-4), you don’t have to try and depose the person. 

· In the eventuality that a witness that was in a deposition is unavailable for trial, cannot object at trial to a question that was made in the deposition and an objection was not raised during the deposition – not allowed – should’ve made the objection during the deposition.
· FRE 804(a): If the statement’s proponent procured or wrongfully caused the declarant’s unavailability in order to prevent the declarant from testifying (because proponent preferred to offer declarant’s hearsay to live testimony), the declarant will not be deemed unavailable. 
· FRE 804(b)(1) – Former Testimony: Testimony that:
· (A) Was given as a witness at trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and
· (B) Is now offered against a party who had – or, in a civil case – an opportunity and similar motive to develop it by direct, cross, or redirect examination.
· In Criminal Case: The party against whom the statement is offered must have had an opportunity and similar motive to develop the testimony at the prior hearing/deposition by direct, cross or redirect. 
· In Civil Cases: The party against whom the statement is offered, OR a predecessor in interest to that party, must have had an opportunity and similar motive to develop the testimony at the prior hearing/deposition by direct, cross or redirect. 
· Predecessor in Interest: Doesn’t mean privity in contract with a person, just means anyone with a similar motive to develop the testimony.
· More liberal privity interpretation is used – just looking to see if parties had a similar motive to develop the testimony at the prior hearing. Controversial because successor in interest depending on skill/ability of predecessor’s attorney in developing testimony. Rationale for allowing this to happen is because in civil cases, as opposed to criminal cases, not as worried because not depriving anyone of liberty (just about money), and rules favor admission so rather have this evidence come in.  
· Similar Motive – U.S. v. Salerno: Evidence being offered “against” Salerno at grand jury proceedings is witnesses saying Salerno has nothing to do with this, so at trial, Salerno tries to get these witnesses into court to testify on his behalf, they all claim 5th amendment right against self-incrimination, so tries to get their grand jury testimony to be read at trial. Former witness testimony inadmissible, because currently in criminal case, so party against whom being offered (government), had to have been party to have an opportunity to develop the testimony in the prior proceeding (which is satisfied because government was present at grand jury proceeding), but court finds the government didn’t have a similar motive to develop testimony of grand jury witnesses because grand jury had already indicted before government introduced these witnesses (they were just putting on additional evidence), so didn’t have similar motive to develop since Salerno was already indicted at that point; they didn’t cross examine witnesses because they didn’t need to.
· Supreme Court says this is two different proceedings, government didn’t have “substantially” the same motive to develop testimony so prior testimony is inadmissible.
· CEC § 1292: The former testimony rule for civil cases does not include “predecessor in interest” language (but functions the same as the federal rule). 
· FRE 804(b)(2) – Dying Declarations:
· Requirements: 

· (1) Statement concerning the cause or circumstances of impending death; 

· (2) Made while the declarant believes death to be imminent;

· Being told you have 3 months to live doesn’t satisfy imminent death element.  

· (3) Declarant has personal knowledge; 

· (4) Limited to homicide prosecutions or civil actions.

· Rationale: 
· Trustworthy: When you’re dying, you’re not going to be lying, what you’re saying is the truth. 
· Necessity: The dying person may be the only person who has personal knowledge of who was the cause of their impending death. 
· Person just needs to subjectively believe they’re dying under the circumstances.  
· Shepard v. United States –Shepard was found in a state of collapse, delirious and in pain. Two days later, her situation had improved, but remained confined to bed. Her doctors did not think she was dangerously ill, nor had they determined the cause of her distress. Shepard told her nurse: “Mr. Shepard has poisoned me. I’m not going to get well, I’m going to die.” She also pointed at a bottle of whiskey on the shelf, identified it as the liquor she drank before she collapsed, said it smelled and tasted funny and suggested it be tested for poison. Her symptoms returned a few days later, and she eventually died a month later.

· No dying declaration – “A settled hopeless expectation that death is near at hand spoken in the hush of its impending presence.” Made “with the consciousness of a swift and certain doom.”

· CEC § 1242: Dying declarations are admissible in any criminal proceeding, not just homicide cases.
· FRE 804(b)(3) – Declarations Against Interest: Includes only statements relating to personal, pecuniary, and penal interests. 
· Rationale: People don’t go around saying things that expose them to civil/criminal liability unless they’re true.

· Note: Statements against interest usually made by a non-party, because if made by a party, it falls under easier 801(d) opposing party exemption. 
· Requirements:

· (1) Subjected person to civil/criminal liability;
· (2) Reasonable person in that situation would’ve only said it if it were true;
· (3) Some kind of corroboration in criminal cases. 
· This element is included because not going to let criminal admit to crimes and then perhaps let the real killer get away (worried person just going to take the fall for a bunch of murder so the real killers, i.e., take care of person’s family while he’s incarcerated).

· Trustworthiness Factors:

· Did declarant plead guilty before making the statement, or was declarant still exposed to prosecution?

· Motive in making the statement?

· Did declarant repeat the statement? Consistently?

· To whom was the statement made?

· Relationship of declarant to the accused. 

· Nature and strength of independent evidence relevant to the conduct in question. 

· Statement must be against interest at the time it is made, not admissible if not against interest at time made but subsequently becomes against interest. 

· Williamson v. United States – Rule 804(b)(3) “does not allow admission of non-self-inculpatory statements, even if they are made within a broader narrative that is generally self-inculpatory. Each particular hearsay statement offered under 804(b)(3) must be separately parsed and must, itself, be self-inculpatory.”

· CEC § 1230: CA includes statements that carry the risk of making the declarant an object of hatred, ridicule, or social disgrace in the community as within the exception to the general rule of exclusion. 

· Broader admissibility for statements – not limited to personal, pecuniary or penal interests. 
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· FRE 804(b)(4) – Personal/Family History: Assuming unavailability, a statement asserting a declarant’s own family history may be admitted without a showing of personal knowledge, and a statement asserting the family history of another person may be admitted if the declarant was related or intimately associated with the other person’s family.

· FRE 804(b)(6) – Forfeiture By Wrongdoing: If you cause someone to be unavailable to testify at trial, you do not get the benefit that might flow from the unavailability.
· The wrongdoing constitutes a waiver of the hearsay exclusion, and any relevant out-of-court statement made by the unavailable declarant can come in.
· All relevant statements by declarant may come in, regardless of if the statements would normally be admissible absent the forfeiture by wrongdoing. 
· Foundational Requirements:
· (1) Party opposing hearsay engaged or acquiesced in wrongdoing; 

· (2) Intended to procure unavailability of declarant; 

· (3) Wrongdoing rendered declarant unavailable; 

· (4) Statement offered against wrongdoer. 

· HYPO: Prosecution of Defendant for murder. An intruder into Victim’s home killed victim as he slept. Defendant denies that he was the intruder. A few days before Victim was killed, he told a friend “Defendant is going to kill me.” The prosecution offers Victim’s statement via the friend’s testimony. Defendant objects on hearsay grounds.
· Some courts will let this HYPO in, but a better decision is to keep out because this wasn’t an attempt to procure witness’ unavailability to prevent them from giving testimony at a trial against the defendant, so can’t sneak this statement in through forfeiture by wrongdoing. 
· FRE 807 – Residual Exception: Courts rarely let evidence in via this exception. Allows judges to let in hearsay that doesn’t meet an 801, 803, 804 exception. 
· Requirements:

· (1) Trustworthiness: Statement has equivalent circumstantial guarantees of trustworthiness to exceptions in 803 & 804;

· (2) Relevance (offered to prove a material fact); 

· (3) Need/Probativeness: More probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts; 

· (4) Serve the general purposes of the rules and the interests of justice;
· (5) Reasonable notice [given to opponent].
· Two Theories of Courts’ Approach for Exception:

· Near Miss: Close to a hearsay exception but missed, even if reason to think it’s trustworthy, didn’t meet the elements for an exception so keeping it out. 

· Close Enough: Didn’t meet all elements but close enough to meeting them, so will let evidence in. 

· Made on a case-by-case inquiry. 

· On Exam/Bar: If find piece of evidence doesn’t meet any hearsay exception, should acknowledge residual exception exists, maybe make a comment on whether for this particular reason this hearsay is trustworthy and there’s a high need for it an no other evidence, that will get you all of the residual points. 
Hearsay Review: 

· Preliminary Issue:
· Is it hearsay (out-of-court statement offered for truth of the matter asserted)?  

· Verbal act – “I agree.”

· Effect on listener – warning, notice, threat

· State of mind – “I am Beyonce”

· Prove it was made – slander, libel, or prove person can speak

· Non-assertive conduct – putting on your sweater or sunglasses

· If it is hearsay, check for a hearsay exception/exemption:
· Defined as Nonhearsay (801: prior statements & opposing party statements)

· 803 Exception (declarant’s availability does not matter)
· PSI, EU, then-existing state of mind, medical diagnosis or treatment, recorded recollection, business records, public records

· 804 Exception (declarant must be unavailable) 
· Former testimony, dying declarations, statement against interest, forfeiture by wrongdoing.

· Long shot at residual exception  

· If it is hearsay & declarant is unavailable & it is offered against the Defendant in a criminal case, check for Confrontation Clause issue:
· Is it testimonial? Crawford/Davis/Bryant/Melendez-Diaz/Bullcoming/Williams
· If yes, inadmissible unless Defendant had a prior opportunity to cross-examine the declarant about the statement.

· May be admissible if forfeiture by wrongdoing (Giles) or maybe if dying declaration (Crawford)

Confrontation Clause
· Hearsay is going to be admissible under an exception, but defendant in criminal trial nevertheless objects on grounds that allowing hearsay/evidence in without the witness present and available for cross violated D’s confrontation clause rights. 
· In all criminal prosecutions, the accused shall enjoy the right to be confronted with the witnesses against him. 
· The right is held by the defendant, the prosecution cannot to made confrontation clause objection.

· Confrontation clause not about ensuring only reliable evidence is admitted against a defendant at trial, but rather it’s about ensuring a process that allows a defendant to confront the witnesses who testify against them at trial and test their testimony for reliability.
· Confrontation Clause only protects against testimonial hearsay, not all hearsay. 
· The text tells us:
· (1) Applies to criminal prosecutions only – whatever it is that the Confrontation Clause requires or prevents, it only does so in criminal matters;

· (2) The right is held by the accused – not applicable to evidence introduced by the defense against prosecution;

· (3) The right is held to be confronted with the witnesses against him. 

· Crawford v. Washington – After a fight, during which Crawford stabbed Lee, Crawford and his wife Sylvia taken to the police station. The police interrogate Crawford and Sylvia, and make audio recordings of the interrogations. Crawford claims he saw victim go for something right before everything happened, suggesting his stabbing was an act of self-defense. Sylvia admitted to leading victim to her apartment, but didn’t recall seeing victim ever make a move for anything before fight broke out. Her story seemed to indicate victim had his hands up and out when Crawford attacked.

· Holding: (1) Testimonial hearsay violates the Confrontation Clause, i.e. inadmissible against a criminal defendant, unless declarant is unavailable and D had a prior opportunity for cross-examination; (2) [Confrontation Clause is a] procedural, not substantive, guarantee. 

· Crawford changes understanding of confrontation clause to be about a procedure for testing evidence for reliability, doesn’t guarantee you get reliable evidence, guarantees you get the right to test it.
· Exception: Forfeiture by wrongdoing and maybe dying declarations (not definitively answered yet). 

· Witnesses: Those who bear testimony

· Witnesses against understood as people offering testimonial statement – so even though not on witness stand, if what they were doing (writing out formal affidavit or answering judge’s questions in ex parte hearing), they were acting like witnesses, they were giving testimony.
· Testimonial: Formal statement made for the purpose of establishing or proving some fact; when someone out-of-court is doing what a witness would do on the witness stand. 

· Custodial interrogations by law enforcement like the one of Sylvia Crawford;

· Prior testimony at a preliminary hearing, before grand jury, or at a former trial;

· Affidavits;

· Confessions;

· Statements made under circumstances in which a reasonable person would expect that they would be available for use at a later trial. 

· Key Crawford Points:

· CC applies to the government’s use of testimonial hearsay statements against a criminal defendant. 

· Testimonial means a statement made when a declarant is acting like a witness; a solemn declaration or affirmation made for the purpose of establishing or proving some fact

· Confrontation Clause only applies to testimonial hearsay If it’s nontestimonial, then Confrontation Clause doesn’t apply.

· Confrontation Clause not applicable if the declarant testifies and is subject to cross.

· Confrontation Clause not invoked if the out-of-court statement is not proffered to prove the truth of the matter asserted.

· Confrontation Clause permits testimonial hearsay only if the declarant is unavailable, and Defendant had a prior opportunity for cross-exam.

· Forfeiture by wrongdoing can, on an equitable basis, extinguish a Confrontation Clause claim.

· Davis v. Washington – (1) Davis charged with violation of domestic no contact order, at trial, woman who had the no contact order failed to appear, prosecution offered transcript of her 911 call, trial judge admitted it under excited utterance. (2) Hammon cops reporting to domestic violence report, Hammon says nothing for police to investigate, house looks ruffled up, cops ask what happened, she explains the fight and what happened which is eventually put down in affidavit, guy gets charged for battery, Hammon doesn’t show up.
· Pieces of Evidence: (1) Written, signed, sworn Affidavit; (2) Oral statements to the police at the scene; (3) Authenticated transcript of a 911 call. 
· Hammon Holding: (1) Police interrogation part of investigation into possibly criminal past conduct – “what happened” instead of “what was happening”; (2) No emergency in progress, Amy’s statements neither a cry for help nor the provision of information enabling officers immediately to end threatening situation. Described past events, delivered at some remote in time from danger she described; (3) Not essential that police interrogation was at the station house, recorded, following Miranda warnings (as in Crawford). It was “formal enough.” 

· Davis Holding: 911 operator was trying to resolve a present emergency. That is true even if the operator’s effort to establish the identity of the assailant, so that the dispatched officers might know whether they would be encountering a violent felon. But after operator said stop talking and answer my questions, the statements were testimonial, not unlike the structured police questioning that occurred in Crawford.
· Once statements became testimonial, CC triggered, but can still introduce the nontestimonial statements. 
· Primary Purpose Test: Test to apply for figuring out if statement is testimonial. 

· Nontestimonial: Made under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency. 
· Testimonial: The circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution. 
· Davis Points:
· (1) The Confrontation Clause does not apply to statements made in response to interrogation. A volunteered statement can be testimonial.

· (2) Any and all oral statements to police officers are not necessarily testimonial. Some initial inquiries will yield non-testimonial responses. 

· Domestic violence cases frequently involve victims who do not wish to cooperate or testify, court said that’s not a reason that should justify different result regarding whether it’s a confrontation clause issue

· This is what you do on exam, look at whether evidence/statement more like statements in case we’ve read to analogize and decide whether testimonial or not. 

· Differences between Davis and Hammon:

· Contemporaneous nature of statements 

· Stress of the incidents 

· Formality of statements 

· But 911 call could evolve into something that was testimonial

· Justice Thomas: Confrontation Clause protects against formalized testimonial materials, such as affidavits, depositions, prior testimony, or confessions (i.e. looking for that official stamp/signature at the bottom). 

· Michigan v. Bryant – Covington at a gas station on the ground with gun shot wound in his stomach, cops come up, ask what happened and who did this to him, he tells story of what happened and how he got shot, who did it, died on the way to hospital, his statement that it was Bryant is offered against him, Bryant objects on hearsay grounds.
· Holding: The primary purpose was to enable police to deal with an ongoing emergency. Covington’s statements to police were not testimonial. Thus, the statements were admissible without violating the Confrontation Clause.

· Bryant Factors:
· (1) Circumstances in which the encounter occurs, and 
· (2) The statements and actions of the parties (declarant and interrogators, i.e. take everything into account when deciding)
· (3) Hearsay/Reliability: In determining primary purpose, standard rules of hearsay, designed to identify some statements as reliable, will be relevant. Because the prospect of fabrication is presumably significantly diminished the Confrontation Clause doesn’t require cross-examination. 
· For exam: Say given all the circumstances this statement looks/doesn’t look testimonial, and also, this statement seems/does not seem reliable because… And under the Bryant decision Sotomayor says to consider reliability of statement. 
· Forensic Reports: Reports prepared by people who are not directly involved in crime investigation and law enforcement, such as drug, blood alcohol, fingerprint, DNA, ballistics, autopsies and related reports that involve testing by someone. 
· Melendez-Diaz – Dealt with certificates of analysis (affidavit reporting results of chemical test to determine whether a substance was an illegal drug). Scientist had signed name at the bottom of report.
· Holding: Confrontation Clause applies. (1) Little doubt that the documents at issue in this case fall within the ‘core class’ of testimonial statements; (2) Functionally identical to live, in-court testimony, doing precisely what a witness does on direct examination; (3) Made under circumstances, which would lead an objective witness to reasonably believe that statement would be available for use at a later trial. 

· Bullcoming – Certified forensic lab report of defendant’s blood alcohol content measured by gas chromatography machine. By the time trial started, the lab analyst who had performed the tests and signed the lab reports had been placed on unpaid leave, so put a different lab analyst on stand to testify to the procedures they use to test the BAC. 
· Holding: Witness hadn’t supervised/observed any of the testing, could not answer any cross questions about the particular test of Bullcoming’s BAC; had no independent opinion of Bullcoming’s BAC. No exceptions to terms of the 6th Am – the clause does not tolerate dispensing with confrontation simply because the court believes that questioning one witness about another’s testimonial statements provides a fair enough opportunity for cross exam. Purpose of report was for use at trial. 
· Williams – DNA case, blood at the crime scene, test the blood, then they test the Defendant’s blood, prosecution knows not going to be able to get maker of these reports into evidence, so got a third expert, showed expert the two reports, and expert gets on stand and says the crime scene DNA matches D’s DNA. 
· Holding: There is no meaningful distinction between disclosing an out-of-court statement so that a factfinder may evaluate the expert’s opinion and disclosing that statement for its truth. BUT, the underlying forensic report was not testimonial under the primary purpose test because the reports didn’t accuse a targeted individual of a crime, just stated someone’s DNA profile and that’s not accusatory. Therefore, no Confrontation Clause violation. 
· 4 votes: No Confrontation Clause violation because non-hearsay, and non-testimonial because it did not accuse a targeted individual (so targeted individual theory not the law).

· Thomas: No Confrontation Clause violation because underlying report was non-testimonial hearsay because not formal and solemn (no signature at the bottom). 
· 4 votes: Confrontation Clause violation: testimonial hearsay.

· For Exam: Would say, under current Supreme Court case law from William, there’s a split between the justices; four would say this is non-testimonial; four would say this is testimonial; since this does/does not have official stamp/signature at the bottom Justice Thomas would say this is/is not testimonial and therefore introduction of the document does/does not violate Confrontation Clause. 

Steps to Analyzing Confrontation Clause: Is evidence relevant? Is it hearsay? Does the hearsay fall under a valid exemption/exception? Is the declarant unavailable? Is it a criminal trial? 

**If something being introduced to prove something other than truth of the matter asserted, CC doesn’t apply. 
Hearsay being admitted against defendant in criminal trial – flag Confrontation Clause issue. 

Opinion Testimony
· Facts: Firsthand observations. 
· Opinions: Inferences drawn from those observations. 

· Lay Opinion: Results from a process of reasoning familiar in everyday life. 

· Expert Opinion: Results from a process of reasoning which can be mastered only by specialists in the field. 

· FRE 701: If a witness is not testifying as an expert, testimony in the form of an opinion is limited to one that is:

· (a) Rationally based on the witness’s perception;

· (b) Helpful to clearly understanding the witness’s testimony or to determining a fact in issue; and 

· (c) Not based on scientific, technical, or other specialized knowledge within the scope of Rule 702. 

· Lay Opinion Testimony (701) is permissible if:

· Rationally based on witness’s perception;

· Helpful to trier of fact; and 

· Lay opinions are helpful when they facilitate the presentation of evidence (convenient; efficient; and necessary)

· Lay opinions are not helpful when the jury can readily draw the necessary inferences and conclusions without the aid of the opinion. 

· Not the product of specialized knowledge or expertise. 

· Personal perception not required for expert testimony under FRE 703. 

· FRE 704: Opinions on ultimate issues (negligence, causation) are permissible.

· Exception: Criminal defendant’s mental state or condition that constitutes an element (insanity). 

· Courts don’t apply this exception strictly, and litigants find ways to get around it. Ex: drug possession case, charge is that guy had so much that there was possession with intent to distribute, so prosecution needs to show intent, and might just want to show that person had so many drugs it was beyond an amount that would be for personal use, and would get expert to testify about normal amount for personal use and instead of expert testifying that amount indicates that this person intended to distribute, expert will say that amount is consistent with an amount that someone would have if they wished to distribute the drugs. So this way (by saying consistent with), expert not testifying about the defendant’s mental state, the expert is just giving their expert opinion based on facts and data.
· Lay Opinion Permitted: 

· Emotional/psychological state of another (angry, nervous, upset, frightened, shocked);

· Conventional physical descriptions (tall/short; old/young; strong/weak)

· Appearance of objects (size, color, shape, texture);

· Speed of moving objects;

· Ordinary distances.

· Qualifying an Expert: Proponent must demonstrate, by a preponderance of the evidence (104(a)), that the witness has some specialized knowledge derived from skill, experience, training or education. 

· If proponent of expert, want field expert to be testifying in to be broader because that allows expert more leeway in testifying to their expert knowledge and what they can testify; if opponent, want other side’s expert to be qualified only in a narrow range of expertise.  

· FRE 702: A qualified expert may testify, in the form of an opinion or otherwise, if:

· (a) The expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue; 

· (b) The testimony is based on sufficient facts or data; 

· (c) The testimony is the product of reliable principles and methods; and 

· (d) The expert has reliably applied the principles and methods to the facts of the case. 

· Expert opinions must be helpful and beyond common knowledge, and based on sufficient facts, data, reliable principles and methods that were reliably applied. 

· Frye and the General Acceptance Test: General acceptance in the scientific community assures that those most qualified to assess the general validity of a scientific method will have the determinative voice. 
· Daubert rejected this test for Federal Courts; CA still uses this test and applies to any area of expertise. 
· Daubert v. Merrill Dow – Ps claimed Ds drug caused birth defects, D said it doesn’t, this case largely became a battle of expert opinion. Trial court didn’t allow in Ps expert testimony to come in because methods Ps experts used weren’t generally accepted.
· Holding: (1) FRE superseded the Frye test; (2) Trial judge must ensure that expert testimony is relevant and reliable (i.e. trial judges serve as gatekeepers, screening out unreliable expert testimony).
· Daubert Factors:

· Whether theory or technique can be and has been tested; 

· Whether it had been subjected to peer review and publication;

· Known or potential error rates;

· Existence of standards and controls; 

· General acceptance.

· ACN Additional Factors:

· (1) Whether testimony is about matters growing naturally and directly out of independent research;
· (2) Whether expert has unjustifiably extrapolated from an accepted premise to an unfounded conclusion;
· (3) Whether expert has accounted for obvious alternative explanations,

· (4) Whether expert was as careful as in her regular professional work outside paid litigation consulting;
· (5) Whether the field of expertise is known to reach reliable results for type of opinion offered by expert.
· Critique of Daubert: Judges are gatekeepers, but they are not amateur scientists. Making it their responsibility to determine whether experts’ proposed testimony amounts to scientific knowledge, constitutes good science, and was derived by the scientific method is too tall a task. 

· Joiner Case: (1) Focus is not just on methods/principles. A court may conclude that there is simply too great an analytical gap between the data and the opinion offered for the testimony to be reliable. (2) Standard of review of decisions on admissibility of expert testimony is abuse of discretion. 

· Kumho Tire: Daubert applies to all kinds of experts, not just scientific experts because: (1) the language of FRE 702 doesn’t distinguish between the different kinds of experts; (2) rationale of the reliability requirement (still looking for reliability in all these different kinds of experts); (3) pragmatic concerns (inconvenient to have different standards for qualifying non-scientific experts). 

· The Daubert factors are not an exhaustive/definitive checklist, the trial courts should use whatever factors help them in assessing reliability, and don’t have to look at all of the Daubert factors when making reliability assessment/inquiry. 
· Steps for Analysis: Start with Daubert factors, then move into analyzing other factors courts have used in past cases with fact patterns similar to current case. 

· Permissible Basis of Expert Opinion: Facts or data in the case that the expert has been made aware of [i.e. hearsay] or personally observed. Need not be admissible evidence. 

· Set of facts given to expert before trial;

· Personal observations;

· Reading a transcript;

· Attending trial and listening to the facts as reported by witnesses;

· Studies or experiments;

· Some mixture of all of these. 

· Experts can rely on inadmissible evidence if of the type reasonably relied on by experts in the field. 

· If not of the type reasonably relied on by experts in the field, then it needs to be admissible for the expert to rely on it as the basis for their opinion.

· FRE 705: An expert may state an opinion – and give the reasons for it – without first testifying to underlying facts or data (so don’t need to elicit basis of opinion before asking for expert’s opinion, but likely will still want to elicit opinion first for strategic reasons, i.e. before expert is cross-examined).
· FRE 703 – Disclosing Basis to Jury: If the basis of an expert’s opinion is inadmissible evidence [ex: hearsay], it can be disclosed to the jury only if the probative value in helping the jury evaluate the opinion substantially outweighs the prejudicial effect (reverse 403 so favors exclusion).
· FRE 706: Courts may appoint their own expert (but usually don’t do this). 
· FRE 803(6): Allows for the admission of a record of an act, event, condition, opinion, or diagnosis if neither the source of information nor the method or circumstances of preparation indicate a lack of trustworthiness. 

· CEC § 801– CA and Experts: If a witness is testifying as an expert, his testimony in the form of an opinion is limited to such an opinion as is:

· (a) Related to a subject that is sufficiently beyond common experience that the opinion of an expert would assist the trier of fact; and

· (b) Based on matter (including his special knowledge, skill, experience, training, and education) perceived by or personally known to the witness or made known to him at or before the hearing, whether or not admissible, that is of a type that reasonably may be relied upon by an expert in forming an opinion upon the subject to which his testimony relates, unless an expert is precluded by law from using such matter as a basis for his opinion.

· General Rule = Reasonable Reliance Test: The proponent of expert testimony must establish that a qualified expert is offering helpful testimony. Proponent must also show that the expert relied on matters of a type reasonably relied upon by experts in the field in coming to his opinion for it to be admissible.

· Kelly-Frye General Acceptance Test (novel method relied upon): If the expert’s testimony is based on a novel scientific principle or technique, the proponent must establish that the principle or technique has been generally accepted as valid by the relevant scientific community to be admissible, and that the correct scientific procedures were followed in coming to the opinion.

· Experts & Confrontation Clause: In criminal cases, the 6th Amendment’s Confrontation Clause requires that experts offering testimonial evidence against a defendant take the stand themselves. No sworn affidavits in their place (Melendez-Diaz), and no surrogate experts in their place (Bullcoming). 

· Williams: Prosecution cannot introduce testimonial statements through forensic experts, mental health experts, gang experts, etc. But the report which formed the basis of the expert’s opinion in Williams was non-testimonial, so there was no Confrontation Clause requirement. 

The Best Evidence Rule
· FRE 1002 – The Best Evidence Rule: To prove the content of a writing, recording, or photograph, the original writing, recording or photograph is required, except as otherwise provided in these rules or by Act of Congress.
· A trial transcript – who said what (i.e. if use trial transcript to prove what was said, rule triggers)
· Sales ledger – what was sold 

· Audio recording – number of gunshots
· No need to produce the original when:
· Original is unavailable (lost, destroyed) through no bad faith of the proponent, or can’t be obtained by judicial process;

· Opponent possesses the original, and refuses to produce it after notice; or
· Photocopy exception – FRE 1003 – unless genuine question about original’s authenticity

· Secondary Evidence: If production of the original is excused, there is no hierarchy of secondary evidence. Parties can choose whatever other evidence they wish (including oral testimony to prove content of writing). 

· Steps for Analysis: Relevance, witness competence, hearsay, exception, best evidence. 

Privileges
· FRE 501: The common law – as interpreted by United States courts in light of reason and experience – governs a claim of privilege. In a civil case, state law governs privilege regarding a claim or defense for which state law supplies the rule of decision. 
Steps to Privilege Analysis: (1) What type of proceeding does privilege apply? (2) Who holds the privilege? (3) What is the nature of the privilege? (4) Has there been a waiver? (5) Is there an applicable exception? (6) Is it an absolute or qualified privilege?

· Attorney-Client Privilege: Applies to confidential communications between a client and their lawyer made for the purpose of securing legal advice. The privilege protects the communication, not the underlying information. 
· Burden is on the person claiming a privilege – 104(a) inquiry determined by the judge.
· Rationale:

· In order for an attorney to effectively represent a client, need full and frank communication.  

· Attorney-client is a relationship that’s beneficial to society, and it protects people’s privacy.
· Elements:

· (1) Communications

· Something that was said or an action that was intended to communicate something.
· (2) Made in confidence 

· Mainly looking at the client’s intent and understanding and whether they knew or should have known they would be overheard – the unknown/unexpected eavesdropped not going to eliminate the privilege. 

· Third parties can be present, but depends on who’s there and why present – people hired by attorney to assist with client will be allowed (Ex: PR firm hired by attorney for Martha Stewart situation was allowed, but can’t be hired by Martha)

· (3) Between attorney and client

· Attorney: Retained counsel, or someone the individual reasonably believed to be an attorney. 
·  (4) To facilitate legal services 

· Must be for attorney to provide legal services, just because hire a lawyer to do something that anyone else can do doesn’t mean person can receive the benefit of the privilege. 

· The attorney-client privilege is not a safe harbor for incriminating documents – a client cannot bring an attorney incriminating documents and claim the privilege just because gave the document to attorney. 

· Documents generated independent of attorney-client relationship receive no protection from privilege.

· Joint Defense: When co-defendants mount a joint defense, conversations between the lawyers and the co-defendants are covered by the privilege. 

· Attorney for D1 cannot use D2’s disclosures against him. D2 retains the right to claim the privilege for statements made to facilitate legal services.

· Corporate Client:

· Upjohn: Communications made by Upjohn employees to counsel at the direction of corporate superiors about matters within the scope of their employment duties for the purpose of obtaining legal advice are privileged. 

· Upjohn Factors: 

· (1) Communications made by employees;

· (2) To corporate counsel;

· (3) At the direction of corporate superiors

· (4) For purpose of obtaining legal advice; 

· (5) Regarding matters within the employee’s duties; 

· (6) Employee knew the purpose of the communication. 

· Waiver:

· Client is the holder of the privilege, attorney may assert privilege on behalf of client.

· By choosing not to assert the privilege, person can waive the privilege, but assumption is the client will always want to assert the privilege. 
· FRE 502 – Subject Matter Waiver: 

· (a) When the disclosure is made in a federal proceeding or to a federal office or agency and waives the attorney-client privilege or work-product protection, the waiver extends to an undisclosed communication or information in a federal or state proceeding only if:

· (1) The waiver is intentional;

· (2) The disclosed and undisclosed communications or information concern the same subject matter; and 

· (3) They ought in fairness to be considered together. 

· FRE 502 – Inadvertent Disclosure:

· (b) When made in a federal proceeding or to a federal office or agency, the disclosure does not operate as a waiver in a federal or state proceeding if:

· (1) The disclosure is inadvertent; 

· (2) The holder of the privilege or protection took reasonable steps to prevent disclosure; and

· (3) The holder promptly took reasonable steps to rectify the error (ex: institute a new process so firm has a third layer of document review).
· Waiver by attacking the attorney’s competence: Claim of malpractice, ineffective assistance of counsel, advice of counsel waives the attorney-client privilege. 

· CEC § 958 Commentary: It would be unjust to permit a client either to accuse his attorney of a breach of duty and to invoke the privilege to prevent the attorney from bringing forth evidence in defense of the charge. 

· Crime-Fraud Exception: If the lawyer’s services were obtained in order to further a crime or fraud (commit or plan to commit a crime or fraud), the privilege is lost. Advice about past wrongdoing does not destroy the privilege. Focus on client’s intent in using the lawyer. 
· If situation arises where attorney is on the stand claiming privilege about a conversation he had with client, and court needs to determine whether defendant asked attorney to help him commit an ongoing crime in order to determine if what client said to attorney in that meeting is privileged, the judge will hold an in camera hearing where attorney discloses what client said to him. If judge decides information is privileged, attorney has not waived privilege by disclosure to judge. 
· Doctor-Patient Privilege: This relationship is thought to depend on communication to have effective treatment.
· CEC 994: The patient, whether or not a party, has a privilege to refuse to disclose, and to prevent another from disclosing, a confidential communication between patient and physician. 

· Patient is the holder of the privilege.

· Covers confidential communications. 

· The fact that a patient consulted a physician, has been treated, and the number and dates of visits is not covered by the privilege. 

· Waiver occurs via disclosure or putting physical condition into issue in litigation. 
· Psychotherapist Privilege:

· Jaffee Case: Police officer shot someone on job, after that happened, police officer got counseling from a licensed social worker, victim’s family sued for wrongful death and wanted these notes, the officer refused to turn notes over even after judge ordered them to be produced, officer lost case and appealed this issue.
· Holding: The need for a psychotherapist privilege is rooted in the imperative need for confidence and trust. Mental health is a more communicative relationship than physical health – depends upon an atmosphere of confidence and trust in which the patient is willing to make a frank and complete disclosure of facts, emotions, memories and fears. Disclosure may cause embarrassment or disgrace – possibility of disclosure may impede development of confidential relationship necessary for successful treatment. Serves public interest because mental health of citizenry is a public good of transcendent importance. That all 50 states have some form of the privileges indicates that “reason and experience support recognition of the privilege.” The psychotherapist privilege includes social workers too (“poor man’s psychiatrist”).
· Exceptions:

· Voluntary disclosure, consent to disclosure. 

· Patient-litigant exception: Making mental or emotional condition part of your claim. 

· Dangerous patient exception 

· Spousal Privileges:

· Marital Communication Privilege: Protects against the disclosure of confidential communications made between spouses. Privilege held by both spouses; spouses must be married at time communication is made. 
· Acts of a spouse do not qualify as communications (i.e. see husband coming/leaving house at a certain time or wearing specific clothing).

· Confidentiality is presumed so person asserting there was no confidentiality has burden to prove.

· If you can show there were literate children in the house or people present at house when communication between husband and wife took place, then not confidential. 

· Rationale: Want to protect the health and sanctity of marriage and not pit spouses against each other. 

· Exceptions: 

· Crime-Fraud – no public interest in protecting the commission of a crime or fraud. 
· Legal proceedings between the spouses (divorce)

· Prosecutions for crimes against spouse or children 

· Marital Testimonial Privilege: 

· Protects against spouses having to testify against each other. 

· All that is requires is that the spouses be married at the time of the testimony. 

· The privilege can entirely prevent the spouse from taking the stand as a witness adverse to the other spouse, regardless of the subject matter of the testimony. 
· Rationale: Don’t want to turn spouses against one another because that’s bad for marriage.
· Trammel Case: Husband and wife have drug dealing business – fly to other countries and bring in drugs. Both get caught, prosecution offers wife complete immunity if she testifies against husband, she wants to testify against him, he wants to prevent her from testifying. 
· Holding: Testimonial privilege can only be invoked by the testifying spouse. Defendant spouse cannot prevent the witness spouse from taking the stand. When one spouse is willing to testify against other in a criminal proceeding—whatever the motivation—their relationship is almost certainly in disrepair; there is probably little in the way of marital harmony for the privilege to preserve.
· This is the rule in CA. 

· Exceptions:

· Legal proceedings between the spouses (divorce)
· Prosecutions for crimes against spouse or children 

· Sham or dead marriages 
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Topic Checklist:

Relevance
Competence (personal knowledge?)
Authentication
Character Evidence
Impeachment
Hearsay
Confrontation Clause
Lay/Expert
Privilege
Best Evidence (original document) Rule
403
1

