Evidence Outline
FRE 606(b)

· A juror may not testify about any statement made or incident that occurred during the jury's deliberations; the effect of anything on that juror's or another juror's vote; or any juror's mental processes concerning the verdict or indictment

1. Exceptions

A. Extraneous prejudicial information was improperly brought to the jury's attention

i. Juror goes on the internet and they do research about the case and they find out that there was a witness that was excluded.

ii. And they bring that back to the jury room and tells the others.

iii. We expect jurors to use their common knowledge

1. But you cannot go on the internet

B. An outside influence was improperly brought to bear on any juror

i. Extortion, or jury tampering

ii. Bribery or threat of physical violence to you or your family

C. A mistake was made in entering the verdict on the verdict form.

i. We just checked the wrong box

 

CEC 1150

A. Upon an inquiry as to the validity of a verdict, any otherwise admissible evidence may be received as to statements, or conduct, conditions, or events occurring, either within or without the jury room, of such a character as is likely to have influence the verdict improperly

· Cannot testify about how it influenced jurors. You can testify what occurred, but not how it may have effected

· SO CA is different from the FRE.

611(a): Control by the Court FRE 

· The court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to:

1. Make those procedures effective for determining the truth

2. Avoid wasting time; and

3. Protect witnesses from harassment or undue embarrassment.

 

FRE 106: Rule of Completeness 

· If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part - or any other writing or recorded statement - that in fairness ought to be considered at the same time.

· This prevents lawyers from misleading the jury by presenting a written or video out of context.

· The other side can immediately correct the misimpression.

 

FRE 611(b): Scope of Testimony 

· Direct limits the scope of cross

· Scope of cross includes impeachment.

· You can always impeach a witness for their credibility.

· But you may be limited to the questions you can ask

611c :Mode of Questioning 

· You want to clean up the record

· Objections as to form

· Compound, misleading

· Objections as to content

· Hearsay, prejudicial or misleading, etc.

 

FRE 103: Preserving Error - 

   1. (1)(a) if the ruling admits evidence , a party on the record must
A. Timely objects or moves to strike &

B. States the specific ground, unless it was apparent from the context; or

1. If the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless the substance was apparent from the context

· You have to have a conversation with the judge on the record

2. Plain error even if not preserved [rare]

 
FRE 104: Preliminary Questions 

· (a): most preliminary questions of admissibility, including: 

· 1. Qualification of Witness as Expert 

· 2. Existence of Privilege 

· 3. Admissibility of Hearsay 

· Standard: preponderance of the evidence (judge as restrictive gatekeeper)

·  (b): questions of conditional relevance, including:

· 1. Personal Knowledge of witness under 602 

· 2. Authentication under 901 

· 3. Prior Acts under 404 

· Standard: sufficiency (judge is permissive gatekeeper)

 

CEC (California Evidence Code)

· No plain error rule - lawyers must make an objection on the record to preserve an evidentiary issue for appeal.

 

FRE 615: Sequester Witnesses 

· The judge can keep a witness out of the courtroom until they are called as a witness.

 

FRE 614: Questioning by Judge 

· Judges are permitted to ask questions

· They prefer not to

· They are also permitted to call their own witness.

 

Competence

 

FRE 601
· Every person is competent to be a witness unless these rules provide otherwise. But in a civil case, state law governs the witness's competency regarding a claim or defense for which state law… (highlighted not gonna be on the test). 

· Dead Man Statues

· There is no federal dead man statutes

· Before, religious belief, parties to the litigation, parties with an interest in the litigation, were considered incompetent to testify.

· There is no age limit for witnesses

· Competent to stand trial is different from competent to be a witness.

 

FRE 602
· A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may consist of the witness's own testimony. 

· You just have to demonstrate to the judge that this person has personal knowledge

· You need actual personal knowledge

· You cannot have personal knowledge of another persons emotions

· You do not have to be sure, as long as it is your knowledge.

· Hypnosis

· Technically they are competent

· In CA, a hypnotically refreshed witness can only testify to things that they remember prior to being hypnotized.

· This is existent so that they are not automatically disqualified and you can then go to the other witnesses that they remember.

 

FRE 603: Oath
· Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness's conscience.

 

CEC 701
· A person is disqualified to be a witness if he or she is

1. Incapable of expressing himself concerning the matter so as to be understood either directly or through interpretation by one who can understand him

2. Incapable of understanding the duty of a witness to tell the truth.

3. In CA: Different from FRE: Witnesses must understand the duty to tell the truth 

 
Not Competent = 

· Those who lack personal knowledge

· Those who wont promise to tell the truth

· Those who cant promise to tell the truth

· Witnesses barred by state competence rules like dead man statutes

· Judges, jurors and lawyers at times. 

Relevance

· The single most important rule of evidence.

· Four points

1. Two key components: any tendency + fact of consequence

2. Undemanding standard

i. Easy to meet.

3. Still, evidence must be rationally probative

4. Relevance is relational
· Any tendency to make a fact of consequence more or less probably true.
 

FRE 402
· Relevant evidence is admissible unless any of the following provides otherwise:

· The US constitution

· A federal statute

· These rules; or

· Other rules prescribed by the Supreme Court

· Supreme Court cases

· Irrelevant evidence is not admissible

 

FRE 401
· Evidence is relevant if:

A. It has any tendency to make a fact more or less probable than it would be without the evidence and

B. The fact is of consequence in determining

i. Relevant evidence makes a fact of consequence (fact that matters) more or less probably true. 

Any tendency = undemanding standard

Relevant does not mean sufficient, alone, to prove a fact of consequence.

Fact of Consequence

ACN (Advisory Committee Notes): the fact to be proved may be ultimate, intermediate, or evidentiary.

It just has to be solving that helps the jury solve the issue.

Common knowlegde and general experience helps you figure out if there is some tendency.

Evidence must be rationally probative

Stereotypes will not help

· Knapp v. State

· Defendant had heard that the Marshall beat a person to death

· Prosecution tried to offer evidence that the old man died of alcoholism

· The court found the evidence relevant

· Knapp could not say who told him that story.

· This evidence just makes it more likely that the defendant was lying.

FRE 403

· Allows a court to exclude evidence if:

· Its probative value is substantially outweighed by a danger of

· Unfair prejudice

· Confusing the issues

· Misleading the jury, or

· Undue delay, wasting time, or needlessly presenting cumulative evidence.

· On a test, you say why the evidence is relevance first.

· 403 puts the probative value of the evidence on one side of the scale and puts the 403 dangers on the other side of the scale. 

· If the dangers substantially outweigh, then the court MAY exclude the evidence but does not require exclusion. 

· 5 points about FRE 403

· Lots of discretion

· The rule does not require the exclusion of evidence at all

· There is no simple bright line rule.

1. Courts look at the strength of the inferences

2. Certainty of the evidence

a. Judges are not to take credibility into account.

b. Judge says "if its true," then what is its probative.

3. Courts will also consider need

a. If that piece of evidence is all they have.

b. And this is only at the extremes

· Two general grounds for exclusion

· Accuracy

· Efficiency

· Favors admission

· Exclusion requires unfair prejudice; substantially outweigh

· Limiting instruction as alternative to exclusion.
1. FRE 105: Limiting Instructions 
a. If court admits evidence that is admissible against a party, on timely request, the court must restrict the evidence to its proper scope and instruct the jury accordingly 
· With the risk of the 403 dangers, judges just gauge what they think the reaction will be.
· Also allows relevant evidence to be excluded if it is too cumulative.

Unfair Prejudice

· Gruesome photographs are a popular 403 issues

· They are typically admitted if they show the injuries that are suffered.

· They are often objected to by the other side.

· They have a enough probative value that it is not outweighed by the 403 dangers.

Confuse

· Evidence confuses the evidence when it focuses the jury's attention on things that are not essential to the case.

Misleading the jury

· US v. Hitt

· Hitt was convicted of possessing an unregistered machine gun. The key question was whether the rifle would in fact rapid fire. The government's expert tested it and said it did. The defense's expert testing it and said it didn’t. He also said it may have misfired with the govt. maybe because the interal parts were dirty or worn. In response, the govt. introduced a photograph of the rifle that shoed it was neither dirty nor worn. However, this was only a picture of the exterior. 

· The government offers a photo that shows weapons

· This would mislead the jury because the picuture

· The photo could also lead the jury to some mistaken inferences like Hitt because he owns the whole arsenal would definitely be able to tell if the gun had been modified or made the modifications himself. 

· The judge just had discretion to exclude the evidence

· The court ruled the evidence should have been excluded.

Common 403 Objections

· Gruesome photographs

· Are admissible if they show injuries caused by the defendant

· They are not permitted if they show the body in an altered condition (after an autopsy)

· Acts by a party showing consciousness of guilt

· Are admissible - criminal suspect fleeting to avoid apprehension; Bank of America shredding mortgage document

· Evidence that a party's proverty

· Is not admissible except on the issue of the measure of punitive damages.

Old Chief, FRE 403 and the values of evidentiary richness and narrative integrity

· D was charged with being a felon in possession of a firearm.

· Prosecution wanted to present evidence of the nature of the felony (aggravated assault)

· Defendant just wanted to admit that he was a felon and did not want the nature of the conviction to be told to the jury

· District court allowed them to do so.

· Supreme Court reversed and said the prosecution should  not have used the nature of the conviction since the probative value of both were the same but the dangers were not. 

· Supreme Court also said that story telling is important 

· Here, though, there was no gap.

· "here is no cognizable difference between the evidentiary significance of an admission and of the legitimately probative component of the official record the prosecution would prefer to place in evidence.

· Old chief emphasizes the non-rational aspects of trial

· USSC recognizes that what matters is not only the rational force of evidence, but strategic control over its presentation including presenting evidence that jurors expect to see or hear.

· Subsequent remedial measure - FRE 407
· Not admissible to prove

· Negligence

· Culpable conduct

· Defect in product or design

· Need for warning instruction

· Because the world gets wiser does not mean it was foolish before.

· This is not an admission of fault.

· This is on social policy reasons: we do not want to discourage people from make improvements.

· This is low probative value, discourage actions that we want to encourage, and may mislead the jury.

· Some sort of change intended to reduce the likelihood of harm.

· Has to be subsequent or after the injury

· Timing matters

· May be admissible to prove

· Ownership or control

· Stairwell ownership example

· Feasibility

· Couldn’t have possibly made it more safe? You could admit this to show that they did.

· Impeach credibility

· Settlement offers and negotiations in Civil (FRE 408) and criminal cases (FRE 410)

· Both the offer to settle and the statement made in settlement talks are inadmissible: 

· To prove Liability (if disputed; if not, admissible)

· To prove Amount (if disputed; if not, admissible) 

· To Impeach 

· Not just the offer, but the statements around it.

· Permissible uses

· Biases

· Settlement negotiations can be admissible subject to bad faith

· All this rule looks for is true settlement talks

· Rule looks for things that are truly disputed

· If someone says it is my fault, before a threat to sue, then that evidence is admissible.

· Exception

· In a criminal case, talking to someone who you cannot settle with. 

· The rule is looking for some kind of dispute (could even be the amount)

· Medical payments - FRE 409

· If you offer to pay someone's medical bills, that evidence is not going to be admitted.

· Someone comes to your door and says: "sorry, our coffee is too hot, I want to pay your medical bills" the coffee is too hot is likely admissible.

· This is because there does not seem to be a dispute to the claim

· How about lost wages?

· Not under 409. But maybe 408

· Liability insurance - FRE 411

· We could infer that if someone has liability insurance, then we can infer that their conduct  is dangerous

· 411 says not admissible to prove fault or liability.

· In many instances, we are required to have insurance.

· We also fear than the jury will use that information to distribute wealth.

· The presence or lack of liability insurance is not admissible.

Criminal Pleas, Discussion FRE 410

· Inadmissible in civil or criminal case

· Withdrawn guilty plea

· No contest plea

· Statements during plea proceeding on withdrawn/no contest plea

· Statements during plea discussion w/prosecuting attorney.

· Exceptions

· Rule of completeness analog

· Perjury prosecutions

· If you claim that the plea the defendant made was a false plea

· Defendant waives inadmissibility (Mezzanato)

· Just for impeachment purposes. It is an incentive to tell the truth during plea negotiations.

· All the rules of evidence are waivable

· Mezzanato's Reach

· Can a defendant waive the character evidence Rules

· No plea discussion unless you waive FRE 404 and agree that any and all character evidence is admissible against you.

· Can you sign a contract that either permits otherwise  inadmissible evidence or bars otherwise admissible evidence

· Seems so. 

· Do be covered by 410, you have to be talking to the prosecution. Not the police or someone else without the authority to give the plea.

Physical Evidence
Authenticating Exhibits

· You have to authenticate evidence before offering it.

· FRE 901(a)

· The proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is (low standard)

· You want more evidence because you want to be convincing.

· For real evidence, it's usually by

· Personal knowledge (901(b)(1)

· Readily identifiable characteristics 901(b)(4)

· Distinct characteristics

· Chain of custody

· For common/generic items, chain of custody required to individuate object

· Usually prove chain by testimony of each custodian from moment seized until presented in court.

· Need not be perfect

· Gaps are ok, but that would go to the probative value.

· Defect goes to weight, not admissibility

· Sufficient if testimony shows a same item in substantially same condition

Demonstrative Evidence

· Models, diagrams, or photographs.

· They also have to be authenticated.

· Is this a fair and accurate scene at the time of the accident?

· Not only has to be what it is, but it also has to be the same at the time of the incident.

· If the picture is radically different, then you probably cannot bring in the evidence.

· Don’t need the photographer to authenticate the photo. Can be anyone with personal knowledge

 

Recordings (901)(b)(1) or 901(b)(9)

· Eyewitness

· That video fairly and accurately shows what I saw that day; requires personal knowledge
· The eyewitness does not have to be the person that took the recordings.

· Silent witnesses

· We used this equipment, does this ever stop recording, testify to the method and reliability of the method.
· Note: for automatically working devices, authentication is done by testimony re reliability of device 
 

Voice Identification 901(b)(5)

· An opinion identifying a person's voice

· Could be a voice ID expert

· Anyone who has heard the voice before can authenticate the voice.

· You do not need someone who is not bias.

Written Documents

· Signature alone is not enough Must show genuineness of signature - witness saw it signed 901(b)(1) or recognizes signature; jury or expert can compare signature to authenticated exemplar

· Contents, letterhead

· Public records

· Ancient documents = 20 + years old, in a likely place, non-suspicious condition, 901(b)(8)

 

Self-Authenticating FRE: 902
· Certified public records are self-authenticating.

· You do not need a witness to authenticate this. 

Character

· A tendency of a person to act in a certain way

· Has more of a moral tinge to it.

· Common characters

· Lawless and law-abiding

· Violent and peaceful

· Liar and truthful

· Cruel and kind

· Careless and careful

· Specific acts, opinion, and reputation 

FRE 404

· Prohibits evidence of a person's character/trait to prove a person acted in accordance with the character/trait.

· Specific Acts

· Opinion

· Reputation

· A witness testifying that, in his opinion, the person is a violent person, to prove the person has a violent character to prove the person acted violently.

· Same of opinion

· Same for reputation.

· Character for truthfulness - FRE 608/609

· Bars evidence to prove a propensity to be a

· Bank robber

· Embezzler

· Murderer

· Drug dealer

· Rationale

· Weak propsensity inference

· Low probative value

· Confusion of the issues

· Bad person prejudice

· Character Evidence Inadmissible To Prove Act In Conformity On Specific Occasion 
· FRE 404a: Reputation & Opinion Evidence 
· Prohibits the use of reputation or opinion testimony to prove character, which is then used to prove a person acted in accordance with the character on a specific occasion; examples: 
· FRE 404b: Evidence of Past Crimes, Wrongs or Other Acts
· Prohibits the use of testimony regarding a person’s past specific acts to prove a character, which is then used to prove a person acted in accordance with the character on a specific occasion; example: 
· 3 Categories of Permissible Uses of Past Specific Acts: 
· Note: charged act is not used to prove character; rather:  
· 1. Precursor to Charged Act 
· Motive: Prove a reason for the charged act  
· Opportunity: Show D had chance to commit the act 
· Preparation: Show a chain of events that end in the act 
· Mistake/Accident: Show act was not a mistake or accident 
· 2. Relevant State of Mind 
· Show D had requisite knowledge or intent; or absence of mistake or that it was an accident
· 3. Identity: Show an MO; there must exist a distinct conduct or pattern of behavior that is so similar to the act that it provides the same perpetrator did them all 
· Specific Act Hoops
· 1. Sufficient evidence supporting a finding the person was culpably involved in the prior act; (104b) 
· 2. Reasonable notice in a criminal case 
Motive

· Past act, offered not to show bad character, but to provide a reason for the charged act

· Prior bank robbery to show motive to kill a police officer who had stopped the person (avoid capture)

· Prior drug deal gone bad to show motive to kill the victim (revenge)

· As such, this is not bound by 404.

 

Opportunity

· Specific act offered not to show bad character, but to show how the defendant had the chance to commit the charged act

· Evidence of an affair to prove opportunity to kill a woman with no sign of forced entry

· Evidence of a burglary that netted a gun to show opportunity to use the same gun to kill someone a week later.

 

Preparation/Plan

· Show a chain of events that ends in the charged conduct

· Bank robbery to provide financial means to carry off a subsequent crime

· Stealing burglar's tools from hardware store, or stealing a car that was used as the getaway vehicle in a bank robbery. 

· We could give a limiting instruction to a jury with these things.

 

Mistake, Accident, Doctrine of Chances

· To show that the charged act was not a mistake or an accident

· Brides of the bath case.

· This guys wife died in a bath tub and the prosecution wanted to offer evidence that four of this guys previous wives had died in a bath tub.

 

Knowledge/Intent

· To show that the defendant had the requisite knowledge or intent to make charged act unlawful

· Presumption = we do not forget things we once knew

· Prior drug dealing conviction to prove that the defendant knew the substance he transported was cocaine

· Or that the defendant once sold before to show that he intended to sell again

· Prior hack into secure database to prove defendant knows how to hack into secure database.

 

Identity

· To show distinct conduct or pattern of behavior, that is so similar to the charged act that it proves that the same perpetrator did them all.

· How much similarity is required? (sufficient similarity)

· How many prior acts are needed? (more than 1)

· FRE 406

· Habit and routine practice are admissible to prove action in conformity with that habit.

· Habit has a higher probative value.

· Not a character.

· Habit is

· Specific and routine

· Morally neutral

· More probative than character evidence

· Less prejudicial than character evidence

· Needed (for routine, repetitive behavior

· Habit testimony

· Can be about specific acts

· Witness can offer specific instances described, or opinion based on large number of instances

· No reputation testimony - hearsay

· Need not be corroborated.

· Proponent of the evidence must show by a preponderance of the evidence that this is a habit.

· And the other side can offer testimony that he does not have that habit.

Similar Happenings

1. Organizational propensity, to prove conduct in conformity on a specific occasion

2. Organizational liability based on a policy, pattern/practice or notice of prior similar incidents

a. Employee has gotten several tickets and crashes to show notice.

3. Characteristics of objects.

· These are only governed by 401 and 403.

Permitted Uses of Character Evidence

1. 404(a)(2) applies to criminal cases only

a. A civil defendant does not hold the key.

2. The defendant hold the key

a. Character evidence cannot come in unless he acts first.

· 3 ways to open the door

1. Defendant introduces evidence of own good character

i. Can do this through a character witness or if the defense asks a question calling for character evidence

ii. When the question does not call for character evidence and the witness still talks about the character, then you just need to move to strike and the defendant did not open the door.

2. Defendant attacks victim's character

3. Defendant claims homicide victim was first aggressor

i. This is only in a homicide case

· 404 tells us when

· 405 tells us how

· What does permissible character evidence look like:
· Reputation or opinion only

· Reputation is based on what others have said and opinion is based on your own experiences.

· No specific acts (except when impeaching a character witness, or character is an essential element)

· Consequences

If defendant introduces evidence of his own good character (peaceful).

i. Govt. can rebut with evidence of defendant's bad character (violent). Limited to same trait

2. If defendant attacks victim's character, govt. can rebut with good victim character evidence and evidence of the defendant's bad character. Must be same trait.

3. If defendant claims homicide victim was 1st aggressor, govt. can introduce evidence of peacefulness.

· We allow the defense to open the door because the defense has the right to put on a defense and so they can defend with character evidence.

Character Admissible when Character = Element

 

405(b). Examples include

· Libel or defamation suits

· In libel we need to prove whether the statement was true and in defamation we need to prove whether their reputation took a hit.

· Child custody cases

· Person's character for parenting is what we want to hear. 

· Negligent hiring or entrustment

· Specifics acts permissible (b/c not proving character to prove act in conformity)

Cross-Exam of Character Witness (in criminal or civil)
· Can ask about specific acts on cross

· You can ask about specific acts but you are stuck with the answer. This is just used to help the jury decide whether they should believe the character witness.

· Must relate to relevant character trait

· Witness must be likely to know/have heard about them

· Need a reasonable basis for the question

· You cannot just make stuff up

· Can be based on what someone told you.

· You do not need to prove that they actually happened.

· Just a sufficiency standard

· Cannot prove up with extrinsic evidence.

Admissibility of Other Sexual Assaults

 

413: Criminal sexual assault case

414: Criminal child molestation case

415: Civil sex assault/child molestation cases.

 

 

The 413-15 Rule

· Evidence of defendant's commission of other offenses of sexual assault is admissible in criminal cases

· Prosecution can open the door

· Broad definition of offense of sexual assault

· Can (must) use prior specific acts

· This is 404 turned upside down

· Admissible to prove character to prove act in conformity

· Low standard for admissibility

· 403 is still present, but the balancing is likely in favor of admissibility instead of the opposite.
· Note: reputation or opinion testimony is disallowed.
413-415 reject convert that juries will overvalue/misuse propensity evidence

· For sexual misconduct, the rules presume a high probative value, or at least a probative value that is not substantially outweighed by the risk of unfair prejudice.

Rape Shield Law FRE 412

· In sex offense cases, 412 precludes

· Evidence offered to prove that a victim engaged in other sexual behavior; or

· Includes: contraceptives, diseases, illegitimate children, fantasies
· Evidence offered to prove a victim's sexual predisposition.

· Sexual predisposition is also broad, such as how she was dressed or lifestyle
· CAN

· Safeguard the alleged victim against invasion of privacy, potential embarrassment and sexual stereotyping

· Avoid the infusion of sexual innuendo into the factfinding process

· Encourage victims of sexual misconduct to report and participate in legal proceedings.

· Hypo: Defendant claims consent and wants to put on evidence that the victim had consensual sex with the roommate. That would be inadmissible.

Exceptions to 412 Exclusion

1. Evidence of specific instances of a victim's sexual behavior, to prove the source of semen, injury, or other physical evidence (Def. is not the source)

2. Evidence of specific instances of a victim's sexual behavior with defendant, if offered by the defendant to prove consent or if offered by the prosecutor; and 

3. When constitution requires admission

a. Olden v. Kentucky

i. Defendant dropped off victim at her house with Russell on the front porch and   she was living with Russell. Defendant wanted to put on evidence of this. USSC said that this was mandated by the constitution although 412 would keep out the evidence otherwise.

 

Exceptions to 412 Exclusion

 

Civil Cases

· The court may admit evidence offered to prove a victim's sexual behavior or sexual predisposition if . . .

· Reverse 403 balancing

· The only way it can be admitted is if the probative value is so great that it substantially outweighs harm to the victim, prejudice, time, and confusion (403 dangers).

· Favors exclusion

· 412 procedures

· Motion - 14 days before trial, or later if good cause

· Hearing - in camera

· Exceptions to 404’s General Ban on Character Evidence 

· 413-415
· D “opens the door”
· Character is an element  
· 608-609: impeachment re truthfulness & convictions 
· Workaround: motive/opportunity/preparation/plan; state of mind; identity 
Impeachment

· Generally 
· Impeachment: attack on credibility of witness; 2 ways:
· 1. Witness is not a truthful person; or 
· 2. In this instance, there is some reason not to believe the witness
· Note: impeachment is a theory of relevance & permits character evidence
· FRE 607: any witness can be impeached by any party 
· Truthfulness & Untruthfulness 
· FRE 608: Reputation or Opinion evidence admissible to prove character for truthfulness or untruthfulness 
· Note: evidence of truthfulness available only when character for truthfulness has been attacked 
· Note: extrinsic evidence is inadmissible 
· FRE 608b: Impeach Character for Truthfulness by Specific Acts 
· Permits questions about specific instances of conduct on cross if they are probative of character for truthfulness or untruthfulness 
· Note: extrinsic evidence is not allowed to contradict witness or to prove prior acts 
· Note: permits questions about specific instances re character for truthfulness or untruthfulness of the testifying witness or another witness whose character the witness being cross has testified about
· Note: by testifying on another matter, a witness does not waive any privilege against self incrimination for testimony relating to the witness’ character for truthfulness 
· Prior Bad Acts & Convictions 
· FRE 609: Impeach Character by Conviction (must be conviction that resulted in +1 year of imprisonment; if less or an arrest, use 608) 
· 1. Felonies 
· Must be admitted in a civil or criminal case in which the witness is not a D; subject to 403
· Must be admitted in a criminal case in which the witness is a D, if the probative value of the evidence outweighs its prejudicial effect to the D (Modified 403)
· Favors admission because it just needs to outweigh.
· 2. Dishonest Act or False Statement Crimes (Punishment Irrelevant)
· No balancing; admissible whether it is a 
· Misdemeanor or felony; or
· Same or charged crime or totally unrelated 
· Note: there is no difference between Ds and non Ds
· General Rules:
· Theft, contraband, assault, burglary do not count 
· Fraud, perjury, embezzlement, counterfeiting, forgery do 
· Notes:
· Extrinsic evidence is allowed
· If more than 10 years have passed since conviction or release/parole, whichever is later, must balance: 
· Admissible only if probative value of the evidence substantially outweighs its prejudicial effect (Reverse 403) + notice 
· Juvenile Adjudications: inadmissible in civil case or against criminal D
· Appellate Matter
· Luce: D cannot argue on appeal that decision to admit prior conviction was error, unless D testifies at trial 
· Ohler: D cannot argue on appeal that decision to admit a prior conviction was error, if D removes the sting on direct and admits conviction 
· Thus: can only appeal by taking the stand & not removing the sting 
· Prior Inconsistent Statements 
· FRE 613: Impeachment with Prior Inconsistent Statements; 2 points: 
· 1. Need not show a prior statement to the witness before asking about it; but, must show it to opposing counsel if asked 
· 2. Extrinsic evidence of prior statement admissible only if witness is given the opportunity to explain or deny the statement and adverse party has opportunity to examine the witness about it 
· Notes: 
· Collateral Matter Doctrine: there is a limit to impeachment with prior inconsistent statements if the matter is collateral 
· Morlang: cannot abuse the privilege of impeachment by self generating inconsistency to get in otherwise inadmissible evidence 
· Inapplicable in California because all prior inconsistent statements are admissible for their truth (provided witness has opportunity to explain/deny). 

· Bias, Incapacity, & Contradiction (Governed by 401-403; Extrinsic Evidence Allowed)
· Impeachment by Bias 
· Bias is a reason to lie or reason to slant’s someone’s testimony 
· Specific acts, reputation and opinion testimony are admissible 
· Impeachment by Incapacity 
· Concern re perception and memory; ability to see and perceive event 
· Impeachment by Specific Contradiction
· Steps: 
· 1. Prove the contradiction 
· absolute irreconcilability not required  
· 2. Prove with extrinsic evidence
· Note: subject to Collateral Matter Doctrine
· Note: Impeaching party contradicts the witness’ statement
Rehabilitation (occurs after opposing side has impeached witness) 
· FRE 608: Character for Truthfulness
· Reputation or opinion evidence of truthful character is only admissible after the witness’ character for truthfulness has been attacked (impeachment for bias or incapacity are not attacks on character for truthfulness)

· Note: extrinsic evidence of specific acts is disallowed 

· FRE 801: Prior Consistent Statements 

· Inadmissible unless made prior to when motive to lie or improper influence arose 
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HEARSAY
The Definition of Hearsay & The General Rule of Exclusion 

· Generally
· Hearsay Dangers  
· 1. Perception 
· 2. Memory 
· 3. Sincerity/Veracity 
· 4. Ambiguity/Narration
· Hearsay’s Concern
· Inability to test the reliability of the declarant’s observation through cross 
· FRE 801: Hearsay  
· Defined: an out of court statement made by the declarant offered to prove the truth of the matter asserted in the statement; 104a
· Declarant: statement maker 
· Statement: intended as an assertion (oral, written, or non verbal conduct)
·  “Out of court”: everything said prior to the current testimony 
· Prove the Truth of the Matter Asserted; Steps:
· 1. Identify the relevance of the statement (does it depend on truth?)
· 2. Determine what proponent is ultimately trying to prove 
· Determining Hearsay
· 1. Witness = 
· 2. Declarant = 
· 3. Statement = 
· 4. Out of Court = 
· 5. Purpose = 
· Note: a witness’ own prior statement is still hearsay 
· FRE 802: Hearsay is inadmissible
· FRE 805: each level of hearsay must be examined independently 
· Non Hearsay Uses: Statements Not Offered to Prove their Truth
· 1. Effect on the Listener 
· Notice
· Reasonable Fear 
· 2. Legally Operative Facts 
· Defamation 
· Offer/Acceptance
· Gift; Threat; Bribe (proof that words were actually said)
· 3. Verbal Acts 
· If there is an admissible use and an inadmissible use for the same testimony, then it just becomes a 403 issue.

· Non Verbal Conduct & Unstated/Implied Assertions (104a; default is non assertive)
· Nonverbal Conduct 
· Hearsay if there was an embedded intention in the conduct and conduct is offered for the truth asserted in the conduct 
· Unstated/Implied Assertions 
· Hearsay if declarant intended to assert the implied belief and the statement is offered as evidence of that belief’s truth 
· Questions & Commands: not hearsay unless offered for its truth 
The (2) Hearsay Exemptions: Hearsay that is Considered “Not Hearsay”

· 1. FRE 801d1: Prior Statements of Witness 
· Admissible for the truth of the matter asserted if: 
· 1. Witness-Declarant testifies at trial; and 
· 2. Is subject to cross examination concerning the statement 
· Note: minimal standard per Owens
· 3 Types:
· 1. Prior Inconsistent Statements 
· Recall 613: inconsistent statements may be used to impeach 
· Requirements to admit for its truth:
· 1. Inconsistent with trial testimony 
· 2. Prior statement given under penalty of perjury; and 
· 3. Prior statement made at a trial, deposition, or hearing 
· In CA: Different from FRE 
· All prior inconsistent statements are admissible for their truth if witness is given opportunity to deny or explain
· 2. Prior Consistent Statements 
· Recall 801: admissible to rehabilitate 
· Requirements to admit for its truth:
· 1. The prior statement must rebut an express or implied charge of recent fabrication or recent improper influence or motive in testifying; and 
· 2. Was made before the alleged fabrication or improper influence or motive arose (Tome)
· what about bias?
· In CA: Different from FRE
· Any statement consistent with trial testimony that predates a prior inconsistent statement introduced by the other party can come in to rehabilitate credibility, even without a motive to fabricate 
· 3. Prior Statements of Identification 
· Out of court statement that identifies person as someone declarant perceived earlier 
· Do not need to be under oath. Split of authority on whether descriptions count as IDs or not.
· In CA: Different from FRE
· 1. Prior ID was made at a time when the crime or other occurrence was fresh in the witness’ memory; and 
· 2. The witness testifies he made the ID and that it was a true reflection of his opinion at the time 
· Note: any person can testify as to witness-declarant’s prior ID
· 2. FRE 801d2: Opposing Party Statements (Admissions) 
· Foundation
· 1. Ask witness whether he spoke with the party or overheard the party make a statement
· 2. Ask when it happened
· 3. Ask what the party said 
· Note: personal knowledge is not required, and no oath requirement, and does not need to be against their interest when made.
· Types: 
· 1. Direct Statements 
· Rule: must be offered against the party who made the statement 
· Includes any out of court statement made in any context by any party to any action (no limit on content)
i. Confessions made to Law Enforcement in Criminal Cases

1. Witness heard declarant make a statement

2. Witness identifies declarant as the defendant

3. Confession was voluntary

4. Proper Miranda warnings given

5. Defendant waived his rights

· 2. Adoptive Statements 
· Rule: not hearsay if the statement is one the party manifested that it adopted or believed to be true (no limit on content)
· Manifestation can be by statements, conduct, or silence 
· Note: governed by reasonable person standard 
· In CA: Different from FRE
· A party adopting a statement must have “knowledge of the content thereof” 
· Vicarious Statements 
· 3. Authorized Statements (no limit on content)
· Rule: non hearsay if made by a person whom the party “authorized to make a statement on the subject”
· 4. Agent & Employee Statements (limit on content)
· Rule: non hearsay if made by the party’s “agent or employee on a matter within the scope of that relationship and while it existed” 
· Exception to exemption: government employees’s statements are not admissible against the govt. 
· 5. Co-Conspirator Statements 
· 1. Declarant and the party against whom the statement is offered were both members of a conspiracy 
· 2. The statement made by the declarant was made during the conspiracy 
· 3. The statement was made in furtherance of the conspiracy 
a. This includes things you do not know are happening or things you do not agree with as long as you know about the conspiracy.

b. You just have to prove that someone knowingly joined an unlawful enterprise

i. You cannot be a member of a conspiracy you do not know it exists

c. The statement alone will not be enough. There needs to be other evidence that actually proves they are both part of the conspiracy together.

d. Generally, statements made before you joined the conspiracy will not be admissible against you.

i. A conspiracy ends when it is accomplished, it fails, or you withdraw.
· Note: governed by 104a 
The Hearsay Exceptions: Hearsay that is Admissible (Two Categories: 803 & 804)

· 1. FRE 803: Unavailability Not Required; Personal Knowledge is Required; Can still Impeach Declarant’s Credibility even if not on the stand 
· (1): Present Sense Impressions 
· Foundation 
· 1. Event/Condition; 
· 2. Statement that describes or explains the event or condition; and
· 3. Declarant made the statement while or immediately after perceiving the event or condition 
· In CA: Different from FRE
· Limited to declarant’s explanations of own conduct 
· (2): Excited Utterances 
· Foundation 
· 1. A startling event or condition; 
· 2. Statement that relates to the starling event or condition; 
· 3. Declarant made statement while under stress of excitement; and
· 4. Stress of excitement was caused by the startling event (nexus)
· Note: stress may be re kindled
· (3): Then Existing State of Mind 
· Statements of state of mind just reflects a declarant's belief. So we have no perception or memory dangers.

· "I hate Hae"

· "I'm so depressed"

· " my head hurts"

· Foundation
· 1. Content of Statement expresses the Declarant’s state of mind; 
· 2. That existed at the time of the statement 
· In CA: Different from MR
· Can use statements of past state of mind to prove past state of mind, but only if the declarant is unavailable 
· Rules 
· Can use statements of then existing state of mind to prove past, present and future state of mind of declarant 
· Can use statements of then existing state of mind to prove past, present and future conduct of declarant 
· Cannot use statement of then existing state of mind to prove prior act of someone other than declarant 
· But, might be able to prove the future conduct of someone other than the declarant (Hillmon)
· Relevance of State of Mind 
· Motive or Intent 
· Notice/Warning (awareness) 
· Bias (dislike) 
· Injury/Damage; “moan and groan” evidence in PI cases  
· Statements of Intent 
· Then existing statement of intent are relevant because we can infer person carried out intention 
· Note: may be used as to declarant’s future conduct; usually excluded as to persons other than the declarant (Hillmon)
· Statements of Memory & Belief 
· Inadmissible to prove the fact remembered or believed
· You can’t just say “I believe or I remember” in front
· Exception: statement relates declarant’s will
· Admissible if offered to prove notice or awareness
· (4): Medical Diagnosis or Treatment 
· Foundation 
· 1. Statement 
· 2. For purposes of medical diagnosis or treatment 
· 3. That describes medical history, past or present symptoms, pains, or sensations, or the general cause of the symptoms or sensations 
· 4. Reasonably pertinent to diagnosis 
· Note: IDs are not pertinent; limited instruction keeps out ID 
· Note: can be said to anyone, not just to a physician 
· (5): Past Recollection Recorded 
· FRE 612: Present Recollection Refreshed (does not seek to admit the document into evidence; other side gets to look at it)
· 1st step; if you fail to refresh witness’ memory, move on 
· Foundation 
· 1. Witness had personal knowledge of a fact or event 
· 2. Witness recorded that personal knowledge while the events were still fresh in her memory
· 3. The witness states that when she prepared the record, the record was accurate 
· 4. At trial, witness cannot completely and accurately recall the facts even after reviewing the document 
· Note: if admitted, record is only heard; not submitted to the jury 
· (6): Business Records 
· Foundation 
· 1. A record of a business organization 
· Record = anything stored outside the human mind that can be recalled in some form other than oral testimony 
· Note: does not include personal records 
· 2. A record of an act, event, condition, opinion, or diagnosis 
· 3. Record made at or near the time of the act, event, condition, opinion, or diagnosis (contemporaneous requirement)
· 4. Made by or from information transmitted by someone with knowledge of the act or event (personal knowledge requirement) 
· 5. Record was kept in the course of a regularly conducted activity
· Subject matter inquiry: is the record about something the business regularly does i.e. is not “out of the ordinary?”
· 6. Making the record was a regular practice of that activity 
· Note: can be regular even if it’s the first time its conducted 
· 7. All of the above are shown by the testimony of a custodian or qualified witness; or by a certification that complies with 902 
· 8. Excludable if source of information or method or circumstances of the preparation of the record indicate a lack of trustworthiness (trustworthiness is presumed if all elements are met)
· Note: if made with litigation in mind, then not trustworthy 
· Remember: always look for hearsay within the business record
·  (8): Public Records 
· Types
· 1. Public records of the “office’s activities” (guts or running itself)
· 2. Records concerning matters observed by public officials when there was a duty to make the observation and to report on the matters observed
· Note: in criminal cases, matters observed by law enforcement against D are inadmissible 
· Law enforcement = those who perform a prosecutorial or investigative function 
· Exception: routine/regular activities are admissible against criminal D 
· 3. Factual Findings from a Legally Authorized Investigation in a Civil Case, or when offered against prosecution in a criminal case (inadmissible against a criminal D)
· Notes: only the hearsay will be kept out; findings and conclusions will be admitted as a limited instruction 
· Includes opinions and conclusions (Beech)
· Multiple hearsay contained in such reports may be used as the basis for the findings, but unless it falls within an exception/exemption, it is inadmissible for its truth 
· Courts may also exclude factual findings as lacking trustworthiness because of reliance on inadmissible and unreliable hearsay (trustworthiness prong) 
· Note: Rule of Completeness could help government bring in inadmissible report, if D seeks to admit a portion of the report against the government 
· FRE 803(7) and 803(10): Absence of Entry in a Business or Public Record 
· Generally, the absence of a record is not hearsay and therefore admissible 
· Parties may offer the absence of such records as evidence for the non occurrence of an event; must be relevant  
Various Other 803 Exceptions

1. Reputation concerning character

2. Judgment of a previous conviction - admissible if crime punishable by more than a year, offered to prove any fact essential to the judgment.

· 2. FRE 804: Unavailability is Required; Personal Knowledge is Required; Can still Impeach Declarant’s Credibility even if not on the stand 
· What makes a Declarant Unavailable? 
· 1. Assertion of Privilege (will not testify; witness is on stand)
· 2. Refusal to Testify (will not testify; witness is on stand)
· 3. Lack of Memory (cannot testify; witness is on stand) 
· 4. Death or Impairment (cannot testify; witness is not on stand) 
· 5. Absence (cannot get declarant into court) 
·  “Duty to Depose” 
· If proponent cannot get the declarant into court, proponent must make an effort to obtain the declarant’s deposition testimony
· Only if that fails, will declarant be unavailable
·  (b)(1): Former Testimony 
· Admissible if Former Testimony: 
· 1. Was given as a witness at a trial hearing or lawful deposition whether given during the current proceeding or a different one; and 
· 2. Is now offered against a party in a criminal case who had (or in a civil case, whose predecessor in interest had) an opportunity and similar motive to develop it by direct, cross, or re-direct 
· Similar Motive
· Salerno: can D introduce grand jury testimony against the government when witnesses now claim the 5th? No.
· Government had no similar motive to develop 
· Compare both cases re procedural contexts and issues 
· In CA,
· The former testimony rule for civil cases does not include “predecessor in interest” language; need only show opportunity to develop and similar motive in prior proceeding (same as FRE) 
· (b)(2): Dying Declaration 
· Foundation 
· 1. Statement re cause or circumstances of impending death 
· 2. Made while the declarant believes death to be imminent 
· 3. Declarant has personal knowledge 
· 4. Limited to homicide prosecutions or civil actions 
· Note: need not die 
· In CA: Different from FRE
· Admissible in any criminal proceeding, not just homicide cases 
· (b)(3): Statements Against Interest 
· Foundation 
· 1. At time statement was made, its contents were: 
· Against declarant’s pecuniary or proprietary interests;
· Could subject declarant to civil or criminal liability; or
· Could render invalid a claim held by the declarant 
· 2. A reasonable person would not have said it unless it were true 
· 3. If offered in a criminal case and exposes declarant to criminal liability, corroboration evidence is required 
· Notes
· Declarant must have had personal knowledge the contents of the statement were against interest 
· Each part of statement must be against interest (Williamson)
· Admissible against any party, not just declarant 
· Compare: Opposing Party Statements (Admissions)
· Trustworthiness Factors (goes to reliability) 
· Did declarant plead guilty before making the statement, or was he still exposed to prosecution?
· Motive in making the statement
· Did declarant repeat the statement? Consistently?
· To whom was the statement made
· Relationship of declarant to the accused 
· Nature and strength of independent evidence relevant to the conduct in question 
· In CA: Different from FRE
· Includes statements that carry the risk of making the declarant an object of hatred, ridicule, or social disgrace in the community 
·  (b)(4): Personal Family History 
· Assuming unavailability, a statement asserting a declarant’s own family history may be admitted without a showing of personal knowledge and a statement asserting the family history of another person may be admitted if declarant was related or intimately associated with other person’s family 
· (b)(6): Forfeiture by Wrongdoing 
· Foundation 
· 1. Engaged in wrongdoing 
· 2. Intended to make Declarant unavailable 
· 3. Succeeded 
· 4. Offered against wrongdoer 
· Thus: wrongdoing constitutes as a waiver of hearsay exclusion and any relevant out of court statement by the unavailable declarant can come in 
· FRE 807: Residual Exception 
· Foundation 
· 1. Trustworthiness 
· 2. Relevance 
· 3. Need/Probativeness 
· 4. Interests of Justice 
· 5. Reasonable Notice 
· Note: not designed to be a “catch all” 
· Courts fall into two camps:
· 1. “Near miss”: inadmissible  
· 2. “Close enough”: admissible  
Confrontation Clause 
· Rule: in all criminal proceedings, the accused shall enjoy the right to be confronted with the witness against him 

· Crawford
· Where Crawford had the help of his wife, went to Kenny’s apt. and killed her. He claimed she was going for something. At the police station, the wife says she doesn’t remember this.
· Rule: “testimonial hearsay” violates the CC, unless the declarant is unavailable and D had prior opportunity for cross examination (procedural guarantee) 

· “Testimonial” 

· Made for the purpose of establishing or proving some fact 

· When someone out of court is doing what a witness would do on the witness stand; “witness” = someone who bears testimony 

· Examples

· Custodial interrogations by law enforcement

· Prior testimony at a preliminary hearing, before a grand jury, or at a former trial 

· Affidavits

· Confessions 

· Statements made under circumstances in which a reasonable person would expect that they would be available for use at a later trial 

· Key Points

· 1. CC applies to the government’s use of testimonial hearsay statements against a criminal D (does not apply to civil cases or if offered against the prosecution)

· 2. Testimonial means a statement made when a declarant is acting like a witness; a solemn declaration or affirmative made for the purpose of establishing or proving some fact 

· 3. CC only applies to testimonial hearsay; if non testimonial, then CC does not apply (Whorton) 

· 4. CC not applicable if declarant testifies and is subject to cross

· 5. CC not invoked if the out of court statement is not offered to prove the truth of the matter asserted i.e. is not hearsay 

· 6. CC permits hearsay only if the declarant is unavailable and D had a prior opportunity for cross examination 

· 7. Forfeiture by wrongdoing can extinguish a CC claim if unavailability is accomplished and accused intended to prevent the witness’ trial testimony (Giles)

· 8. If statement is a dying declaration, CC will not prevent its admissibility (Crawford)

· Davis (911 call): Primary Purpose Test: Are Police/Law Enforcement Interrogations “Testimonial?”

· Non Testimonial v. Testimonial re Interrogations 

· Non Testimonial, if: 

· Made under circumstances objectively indicating that the primary purpose of the interrogation is to resolve an ongoing emergency 

· Testimonial, if:

· The circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution (investigative) 

Hammon (the domestic dispute)
· Key Points 

· 1. CC does not only apply to statements made in response to an interrogation; a volunteered statement can also be testimonial e.g. 911 call 

· 2. Any and all oral statements to police officers are not necessarily testimonial (nothing is per se testimonial) 

· Note: some initial inquiries will yield non testimonial responses 

· Bryant Test re “Testimonial” 

· Factors; Totality of the Circumstances:

· 1. Circumstances in which the encounter occurs e.g. reliability, motivation of interrogator and speaker, formality of situation 

· 2. The statements and actions of the parties (declarant and interrogator)

· 3. Hearsay/reliability 

· A dying gunshot victim’s answers to police questions about who shot him were not testimonial because the gunman’s unknown motives, intentions, and location created an ongoing emergency 

· Forensic Reports 

· Must satisfy the CC (BAC, autopsies and controlled substances are testimonial)

· Melendez Diaz 

· A state lab’s technician sworn statement declaring a substance that D possessed to be cocaine is testimonial and therefore inadmissible, absent testimony by the certifying chemist 

· Bullcoming
· An analysis of D’s BAC certified by an absent state lab technician is testimonial and inadmissible even though another technician testified about the procedures followed and equipment used in such analyses 

· Williams
· Testimony by an expert witness that relies heavily on the lab report of an absent technician does not violate the CC, at least when the author of the underlying report did not know if the reported results would aid the prosecution i.e. not testimonial 

· Note: if report is not testimonial e.g. DNA, then no CC problem

· 4 votes

· No CC violation because non-hearsay, and non testimonial because it did not accuse a targeted individual

· Their target theory is not the law because it has 5 votes against it. 

· Thomas

· No CC violation because underlying report was non testimonial hearsay because not formal and solemn

· This is essentially the law because he is the deciding vote.

· 4 votes

· CC violation: testimonial hearsay.

LAY & EXPERT OPINIONS
· Facts (firsthand observations) v. Opinions (inferences drawn from those observations)

· Lay v. Expert Opinions 

· Lay: results from a process of reasoning familiar in everyday life

· Expert: results from a process of reasoning which can be mastered only by specialists in the field 

· FRE 701: Lay Opinions

· If a witness is not testifying as an expert, testimony in the form of an opinion is limited to one that is: 

· 1. Rationally based on the witness’ actual perception 

· 2. Helpful to clearly understand witness’ testimony or to determine a fact in issue; and 

· 3. Not based on scientific, technical, or other specialized knowledge 

· Permissible Examples: 

· Emotional/psychological state of anger e.g. anger, nervous, upset, frightened

· Conventional physical descriptions e.g. tall, short, old, young 

· Appearance of objects e.g. size, color, shape, texture 

· Speed of moving objects within ordinary distances 

· Note: conclusory statements are not helpful e.g. “he was negligent”

· Expert Testimony 

· Qualifying an expert

· To be an expert, proponent must demonstrate by a preponderance of the evidence, (104a) that the witness has some specialized knowledge derived from skill, experience, training or education (need not have a degree)

· FRE 702: Experts 

· A qualified expert may testify in the form of an opinion or otherwise, if: 

· 1. The expert’s scientific technical or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue

· 2. Testimony is based on sufficient facts or data 

· 3. Testimony is the product of reliable principles and methods; and 

· 4. The expert has reliably applied the principles and methods to the facts of the case

· Note: experts do not only give opinions; may simply educate jury 
· Daubert 
· Judge acts as a gatekeeper and must determine reliability; focus is on the method and process, not the conclusions 

· Factors re Elements #2-4 of 702 (need not meet all)

· 1. Whether theory or technique can be and has been tested 
· 2. Whether it has been subjected to peer review and publication 
· 3. Known or potential error rates
· 4. Existence of standards and controls
· 5. General acceptance 
· ACN Factors (need not meet all)

· 1. Whether testimony is about matters growing naturally and directly out of independent research 

· 2. Whether expert has unjustifiably extrapolated from an accepted premise to an unfounded conclusion 

· 3. Whether expert has accounted for obvious alternative explanations

· 4. Whether expert was careful as in her regular professional work outside paid litigation consulting 

· 5. Whether the filed of expertise is known to reach reliable results for the type of opinion offered by expert 

· Joiner
· Focus is not just on methods and principles; conclusions matter too 

· Court may conclude there is simply too great an analytical gap between data and the opinion offered for testimony to be reliable 

· Appellate court standard of review on admissibility of expert testimony: Abuse of Discretion 

· Kumho Tire
· Dauber applies to all kinds of experts, not just scientific experts 

· Dauber is not definitive; it is ultimately the court’s decision 

· Factors do not necessarily apply in every case; judges have discretion to choose among factors; do not need to meet all

· Expert Opinions 

· FRE 703: Basis of Expert Opinion  

· Basis may be from facts or data in the case that the expert has been made aware of (hearsay) or personally observed; 

· Note: if basis is as a result of a personal observation or admissible evidence, then ok (remember that it still has to meet 702) 

· Basis need not be admissible evidence 
· Expert can rely on inadmissible evidence, if of type “reasonably relied on by experts in the field” 
· If not, then it must be admissible for the expert to rely on it as the basis for opinion i.e. opinion not allowed

· Disclosing basis to the Jury 

· If the basis of an expert’s opinion is inadmissible and of the type, it can be disclosed to the jury only if: the probative value in helping the jury evaluate the opinion substantially outweighs the prejudicial effect (Reverse 403) 
· FRE 704: opinions on “ultimate issues” are permissible e.g. negligence, causation 

· Exception: criminal D’s mental state or condition that constitutes an element e.g. insanity, intent 

· FRE 705: an expert may state an opinion and give the reasons for it, without first testifying to the underlying facts or data 
· FRE 706: allows a court to appoint their own expert 

· Admissibility of Expert Opinion within an Admissible Business Record 

· Permissible as long as the source of information and the method or circumstances or preparation do not lack trustworthiness 

· California & Experts

·  CEC 801: Expert Opinion

· If a witness if testifying as an expert, his testimony in the form of an opinion is limited to such an opinion as is:

· Reasonable Reliance Test
· 1. The proponent of expert testimony beyond common experience must establish that a qualified expert is offering helpful testimony; and 
· 2. Must show that the expert relied on matters of a type reasonably relied upon by experts in the field in coming to his opinion for it to be admissible 

· Kelly-Fyre: General Acceptance Test: Expert’s Method 

· The thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field in which it belongs 

· If expert’s testimony is based on a novel scientific principle or technique, must also prove that the correct scientific procedures were followed in coming to the opinion
· Experts & Confrontation Clause 

· In criminal cases, CC requires that experts offering testimonial evidence against a D take the stand themselves 

· Prohibits sworn affidavits in place of testimony (Melendez-Diaz)

· Prohibits surrogate experts in their place (Bullcoming)

· Reports by an expert must be testimonial to raise a CC issue (Williams)

BEST EVIDENCE RULE
· FRE 1002

· To prove the content of a writing, recording, or photograph, the original writing, recording or photograph is required

· Exceptions: 

· 1. Original is unavailable through no bad faith of the proponent or cannot be obtained by judicial process; 

· 2. Opponent possesses the original and refuses to produce it after notice; or 

· 3. FRE 1003: Photocopy Exception 

· Note: a photocopy will do unless there is a genuine question about original’s authenticity 

· Note: if production of the original is excused, there is no hierarchy of secondary evidence i.e. parties can chose whatever other evidence they wish

PRIVILEGES
· Generally 

· Not just rules of admissibility 

· Not codified in the FRE; CL governs a claim of privilege; governed by 104a
· General Inquiries 

· 1. To what type of proceedings does it apply? To all proceedings 

· 2. Who holds the privilege? The person who made the communication

· 3. What is the nature of the privilege? 

· Default is the person making the communications wants it to be privileged 

· Survives the death of the holder of the privilege (Not in CA)

· Need not disclose at trial; free pass from contempt 

· Cannot comment on the choice to invoke a privilege 

· Privilege governs the communication, not the underlying information 

· “Did you tell your lawyer you paid a bribe?” v.  “Did you pay a bribe?” 

· 4. Has there been a waiver? 

· Voluntary or consent to disclosure; failure to assert; inconsistent conduct 

· 5. Is there an applicable exception?

· Attorney-Client Privilege 

· Rule: applies to confidential communications between a client and her lawyer made for the purpose of securing legal advice 

· Elements 

· 1. Communication  

· Note: not a safe harbor for incriminating documents/items

· 2. Made in Confidence 

· Must take reasonable precautions to make it confidential 

· Presence of a 3rd party destroys privilege unless 3rd party facilitates the legal services  

· 3. Between Attorney & Client 

· Attorney: retained counsel or someone the individual reasonably believed to be an attorney 

· 4. To Facilitate Legal Services 

· Joint Defense 

· When Co Defendants mount a joint defense, conversations between the lawyer and the Co Ds are covered by the privilege 

· Corporate Client: Upjohn
· Rule: communications made by employees to counsel at the direction of corporate superior about matters within the scope of their employment duties for the purpose of obtaining legal advice are privileged 

· Factors 

· 1. Communications made by employees 

· 2. To corporate counsel

· 3. At the direction of corporate superiors 

· 4. For purpose of obtaining legal advice 

· 5. Regarding matters within the employee’s duties

· 6. Employee knew the purpose of the communication 

· Waiver 

· ACP can only be waived by the client

· When is it waived?

· Inconsistent conduct; voluntary disclosure; consent to disclosure 

· Waiver by attacking the attorney’s competence 

· Claims of malpractice; ineffective assistance of counsel; or advice of counsel 

· FRE 502: Inadvertent Disclosure 
· The disclosure does not operate as a waiver, if:
· 1. The disclosure is inadvertent; 
· 2. The holder of the privilege or protection took reasonable steps to prevent disclosure; and 
· 3. Holder promptly took reasonable steps to rectify the error  

· How broad is a waiver when it is made?

· FRE 502: Subject Matter Waiver

· A waiver extends to an undisclosed communication or information, only if: 

· 1. The waiver is intentional; 

· 2. The disclosed and undisclosed communication or information concern the same subject matter; and 

· 3. They ought in fairness be considered together 

· Note: similar to Rule of Completeness 

· If not, waiver extends only to that specific communication   
· Crime Fraud Exception 

· If the lawyer’s services were obtained in order to further a crime, commit or plan to commit a crime or fraud, the privilege is lost 

· Notes: 

· Advice about past wrongdoing is privileged 

· Focus is on the clients’ intent 

· Court will determine in camera whether exception applies 

· Doctor Patient Privilege 

· Not recognized by the FRE 

· In CA, 

· Rule: the patient whether or not a party has a privilege to refuse to disclose and to prevent another from disclosing a confidential communication between patient and physician (held by patient; does not cover fact patient consulted physician, was treated, or the # of visits) 

· Exception: patient litigation exception (medical condition at issue) 

· Psychotherapist Privilege: Jaffe 

· Includes social workers 

· Policy: mental health is a more communicative relationship than physical health 

· Exceptions

· Voluntary or consent to disclosure
· Patient-Litigation (mental or emotional condition at issue) 

· Dangerous Patient 

· Spousal Privileges: 2 Types: 

· 1. Marital Communication Privilege 

· Rule: protects against the disclosure of confidential communications made between spouses (held by both spouses; each may assert) 

· Note: communication must be made during the marriage 

· Observations or acts are not covered

· Survives the marriage i.e. if there is a divorce, any communication that was made during the marriage is privileged 

· Almost any 3rd party defeats the privilege, including kids 

· Exceptions 

· Divorce 

· Crime fraud 

· Legal proceedings between spouses 

· Prosecution for crimes against spouse or children 

· 2. Marital Testimonial Privilege 

· Rule: protects against spouses having to testify against each other 

· Only requirement: spouses must be married at time of testimony

· Notes: 
· Not limited to confidential communications 

· Covers pre marriage information 

· Does not survive the marriage 

· Privilege can entirely prevent the spouse from taking the stand as a witness adverse to the other spouse, regardless of the subject matter of the testimony 
· Scope

· FRE: criminal trials

· CA: any proceeding 
· Who holds the privilege? Trammel
· The testifying spouse 

· Privilege can only be invoked by the testifying spouse

· Defendant spouse cannot prevent the witness spouse from taking the stand 

· Note: D can still prevent spouse from testifying via the martial communication privilege 

· Exceptions 

· Legal proceedings between spouses 

· Prosecution for crimes against spouse or children 

· Sham or dead marriages 
Flag these on the exam

· Relevance

· Competence

· Authentication

· Character Evidence

· Impeachment

· Hearsay

· Confrontation Clause

· Lay/Expert

· Privilege

· Best Evidence (original document) Rule

· 403

·  For wavier of A-C privilege, what is inconsistent conduct?
· For the best evidence rule, we still have the authenticate the material correct?
· Difference between CA Kelly-frye test and FRE?
· Talk through with him how expert testimony works.
· If expert relies on admissible evidence, can it be disclosed automatically to the trier of fact?
· Example of predecessor in interest?
· We are going to the laker game on Friday- state of mind?
· Present recollection recorded is not a personal record?
· Why are these not present sense impressions?
· Public records have 3 admissible things?
· For non hearsay use, what is a verbal act?
· Is character admissible in both civil and criminal cases?
· Habit needs to be shown by a preponderance of the evidence?
· More explanation of similar happenings
· So isn’t it true that you kill someone on cross of the witness is fine?
· Impeachment by incapacity: can I use specific acts, rep & opinion? Just what makes the bias? What is the evidence of the bias
· How about for contradiction? Bias?
· How is bias not an attack on the person’s truthfulness? Its not
· For prior consistent statement to rehabilitate a witness, does it also have to be before the motive to lie arose? Yes
· Ask about dead man statutues. no
· What is the expert opinion analysis?
