	TRIAL MECHANICS

	1. FRE 611(a) – Court controls the mode and order of examining witness and presenting evidence 

2. FRE 611(b) – Direct limits the scope of cross

3. FRE 611(C) – Parties can object to the form/mode of questioning
4. FRE 615 – A court may order a (W) to be excluded unless (W) is a (1) named party (2) CEO of a named party (3) essential, e.g., expert wit, or (4) persons authorized by law, e.g., victim

5. FRE 614 – Court may call (W)s on its own / examine a (W)

	6. FRE 106 – Rule of Completeness:

a. If a party introduced all / part of a writing/recorded statement, an adverse party, @ THAT TIME, may require the introduction or any other part

	7. FRE 104 – Burden of Proof on Preliminary Questions
104(a) – Preponderance of Evidence Standard
a. When deciding on whether a fact exists:

· Expert qualification, 

· Privilege, 

· Admissibility of evidence (hearsay)

· Habit

104(b) – Sufficiency Standard
b. When deciding on questions of conditional relevancy:

· Personal knowledge of witness

· Authentication

· Character Evidence (Credibility/Prior Acts)



	8. FRE 105 – Limiting Instructions
a. If a court admits evidence that is admissible for a purpose, but not for another purpose ( court, on timely request, must restrict the evidence to its proper scope and instruct the jury accordingly 


	WITNESS COMPETENCY

	1. FRE 601 – Competence
a. In general, all persons are competent to testify
i. No disqualification for insanity, religious belief, age, delusion (but may go to the issue of credibility)
b. Witnesses not competent to testify:

i. Those who lack personal knowledge
ii. Those who won’t promise to tell the truth
iii. Those who cannot promise to tell the truth
iv. Witnesses barred by state competency rules (e.g., Dead Man Statutes – Statutes prohibiting a party from testifying about certain dealings she had w/ someone who is now dead, in a case brought by/defended by the deceased person’s estate)

v. Judges, jurors and lawyers, at times

2. FRE 602 – Personal Knowledge 

a. Proponent must offer evidence “sufficient” (FRE 104) to support a finding of witness’s personal knowledge
b. Saw, heard, perceived; Cannot testify as to how another person was feeling (no personal knowledge)

c. CEC on Hypnosis: When (W) saw for sure but doesn’t remember, allows testimony about matters to pre-hypnotic memory, if it’s recorded and there is a hearing before

3. FRE 603 – Oath
a. Before testifying, (W) must give oath/affirmation to testify truthfully in a form designed to impress that duty on his conscience 


	AUTHENTICATION OF EVIDENCE

	1. FRE 901(a) – Authentication
a. Proponent must produce evidence “sufficient to support a finding” (104(b)) that the exhibit is what he claims it to be. 

· What is it? How do you know? If it’s demonstrative evidence: Is it a fair and accurate depiction at the time of the event?

b. Readily Identifiable Characteristic
· Authenticate with anyone w/ personal knowledge to recognize readily identifiable characteristic of item
a. “I recognize that gun b/c it has a polka dot handle”

c. Chain of Custody
· For common/generic items w/o identifiable characteristics, authenticate w/ chain of custody by testimony of each custodian from moment seized until presented in court

a. Chain of custody testimony must show same item in substantially the same condition 

b. The chain of custody need not be perfect (defect goes to weight, not admissibility)

d. Demonstrative Evidence
· Authenticate w/ anyone who has personal knowledge to testify that it is a true and accurate depiction of the scene at the time of the accident
e. Recordings
· Authenticate with eyewitness who can testify that the recording is an accurate depiction of what happened
· No eyewitness, but recorded by reliable device: Need to provide technical testimony about how the recording equipment works

a. e.g.., toll-booth camera to prove that a (D) drove by at a particular time 

f. Voice ID
· Authenticate w/ anyone w/ personal knowledge of both the [1] voice and [2] recording 
g. Written Docs

· Signature alone is not enough; must show genuineness of signature
h. Electronic Docs

· Authenticate w/ testimony about when document was created, where w/ the IP address etc. 

	1. FRE 1002 – Best Evidence Rule
a. When offering a recording/writing/photograph to prove its contents: the original is required 
2. Exceptions to Best Evidence Rule (no need to produce original when:)
a. Original is unavailable (lost/destroyed) through no bad faith of the proponent or can’t be obtained by judicial process

b. Opponent possesses the original and refuses to produce it after notice
c. It’s a photocopy (FRE 1003), unless genuine question about original’s authenticity
3. No second-best evidence rule; Can offer any type of evidence if original is excused 

	RELEVANCE

	1. FRE 402 – Relevant evidence is admissible (unless rules provide otherwise)
2. FRE 401 – Relevant Evidence

a. Evidence is relevant if it has any tendency to make a “fact of consequence” more or less probable
· Credibility is not part of relevance (resolve in cross)

· Fact of Consequence: Any fact that matters to the resolution of the case (doesn’t have to be essential)

a. Can be proved by ultimate, intermediate or evidentiary facts

3. FRE 403 – Probative Value 

a. A court may exclude relevant evidence if its “probative value” is substantially outweighed by the danger of “unfair prejudice”
· i.e., inadmissible if unfair prejudice >> probative value (favors admission) 
· Probative Value: How helpful the evidence is for the jury to make a rational inference important to the trial

a. Rational inference is based on general human experience (e.g., if she weighs the same as a duck, she is a witch ( not rationally probative)

b. Look at: need, certainty

· Unfair Prejudice: Undue risk of jury decision on an improper basis (e.g., emotional)

a. Unfair Prejudice

b. Confusion to Jury

c. Misleading the Jury

d. Undue Delay/Wasting Time
b. [Old Chief v. U.S.] – In proof of felon cases ONLY, (PROSECUTION) must accept (D)’s stipulation of admitting that he had a prior felony conviction and not reveal details about it. 


	EVIDENCE TO PROVE FAULT/LIABILITY

	1.
	FRE 407 – Subsequent Remedial Measures
Evidence of subsequent remedial measure is not admissible to prove:

[1] Negligence;

[2] Culpable Conduct;

[3] Defect in Product Design; OR
[4] Need for Warning Instructions
	· Timing: 
· The remedial measure must have taken place after (P)’s injury 
· Motive/Intent = Irrelevant: 
· Why (D) took a remedial measure is irrelevant (even though it was to make things safer / were renovating)
· *Remedial measures by 3rd parties = Admissible in most cases 
· Plaintiff sues gym for injury from equipment; Manufacturer, not gym, takes subsequent remedial measures = admissible.
· Admissible to prove something other than fault/liability:
· Ownership/Control (“I don’t own that buidling” ( Yes you do, you ordered subsequent remedial measures, you ctrl it)

· Feasbility (“It’s impossible to make safer” ( but you did)

· Impeachment 

	2.
	FRE 408 – Settlement Negotiations
· In a civil case, [1] statements, offers, or conduct [2] made during settlement negotiations [3] regarding a dispute as to a claim are not admissible to [4a] prove fault/liability and [4b] to impeach a witness for prior inconsistent statements.

· BUT in a criminal case, [1] conducts/statements are admissible [2] if negotiations are made by a public office / enforcement agency
	· Nuances:

· Broad. Covers: furnishing, promising, offering, offering to accept, conduct/statements 

· Requires some kind of dispute (threatened law suit) + attempt to settle the dispute (“I’m so sorry, it was my fault” ( No dispute, it’s an admission of fault. )
· *Cannot use to impeach w/ prior inconsistent statements

· Say something during negotiation, go to trial and change answer? 408 bars admissibility.

· 3rd Party Negotiations = Admissible

· Admissible to prove something other than fault/liability

· Bias (D’s wit negotiated settlement with P ( D’s wit is now biased) 
· Bad faith negotiations 



	3.
	FRE 409 – Medical Payments
Offers to pay someone’s medical, hospital or similar expenses are not admissible to prove fault/liability.
	· Narrower than 408 

	4.
	FRE 410 – Criminal Pleas/Discussions
The following are not admissible to prove fault/liability in both civil and criminal cases: 

1. Withdrawn guilty plea

2. No contest (nolo contender) plea

3. Statements during plea proceeding on withdrawn / no contest plea

4. Statements during plea discussion w/ prosecution attorney 

Notwithstanding the above, following are admissible: 

1. Rule of completeness analog

2. Perjury Prosecutions 
3. Defendant waives inadmissibility for impeachment purposes
	· Note that it’s admissible to prove fault/liability if:
· [1] (D) opens the door
· By offering a portion of the plea (rule of completeness)

· [2] Perjury Prosecution
· [3] (D) waives 410 inadmissibility
· Mezzanato – Holding that Prosecution may require (D) to waive 410 in order to enter into a plea bargain) 

· Was it a plea negotiation or not? Courts look at D’s perspective. If (D) sat down thinking it was a possible plea discussion, it was a plea discussion. 

· Nolo Contender = (D) admits that (P) has enough to convict but no admission of guilt

	5.
	FRE 411 – Liability Insurance
Evidence that a person did/didn’t have liability insurance is not admissible to prove whether the person acted negligently or wrongfully.   
	· Admissible to prove something other than fault/liability
· Bias (this W has a personal relationship w/ the insurance company)


	OPINION TESTIMONY

	1. Factual Testimony: First-hand observations 

a. “That driver was going in an out of lanes and other cars were honking at him”

2. Opinion Testimony: Inferences based on first-hand observations 

a. “That driver was driving negligently”

3. FRE 704 – No prohibition of opinions on “ultimate issues”, except a criminal D’s [1] mental state or [2] condition that constitutes an element 

	Inferences based on 
everyday knowledge

(
FRE 701 – Lay Opinions
	Inferences based on 
scientific knowledge

(
FRE 702 – Expert Opinions 

	FRE 701 – Lay witness’s opinions are admissible only if:

1. Rationally-based on personal knowledge;

a. Cannot be hearsay 

2. Helpful to the jury to allow (W) to testify in the form of an opinion; AND

a. Should facilitate the presentation of evidence (convenient, efficient and necessary)

b. Not helpful:

· The more detailed underlying facts available, the less helpful an opinion-form testimony is

· If, based on factual testimony, the jury can readily draw their own inferences/conclusions ( not helpful 

c. Helpful: 

· Emotional/physical state, physical description, appearance of objects, estimates of speed/distances

3. Not based on scientific, technical/other knowledge 

a. This puts testimony in 702 land (W must be qualified and evidence admitted under 702) 
	FRE 702 – Expert witness’ opinions are admissible only if:

1. The (W) is qualified; 

a. Proponent must demonstrate by a 104(a) preponderance of the evidence that the wit has some specialized knowledge, derived from skill, experience, training or education 

b. Look @ scope of qualifications: General doctor v. specialist (Gen. Dr. is still qualified) 

2. Helpful to the jury (to understand/draw inference);

a. Help jury understand the evidence or determine a fact in issue 

3. The testimony is based on sufficient facts/data; AND

4. The testimony is [1] based on reliable principles and methods and [2] reliably applied to the facts of the case 

a. [1] Based on reliable principles and methods

· Daubert: Trial court must act as a gatekeeper and decide whether the test is reliable. Look @ 4 factors on a 104(a) preponderance standard: 

a. Whether the theory/method can be tested/retested
b. Whether it’s been subject to peer review
c. Whether it’s generally accepted in the scientific community (Frye)

d. Whether the rate of error (potential/known) is acceptable 

· Kumho: This rule applies to all types of expert testimony (scientific, technical or other) 

b. [2] Reliably applied to the facts of the case 

· Joiner: Conclusion should fit the underlying data (there must not be too great of an analytical gap b/t the data and opinion offered)

	
	FRE 703 – Acceptable Bases of Expert Opinion
1. An expert may base his opinion on admissible (reasonably reliable) facts to which

a. He has personal knowledge; OR

b. Made aware of 

2. An expert may base his opinion on inadmissible evidence if of a type reasonably relied on by experts in the field 

	
	FRE 704 – Disclosure of Basis to Jury 
1. If based on admissible evidence ( Disclosure is OK
2. If based on inadmissible evidence ( Disclosure OK only if probative value (of helpfulness to jury) >> prejudicial effect 

	
	FRE 705 – Expert may state opinion before testifying to underlying fact/data

FRE 706 – Allows  courts to appoint their own expert 


	CHARACTER EVIDENCE + EXCEPTIONS

	FRE 404(a)(1) – Character evidence is inadmissible to prove action in conformity (exceptions below)

	FRE 406 – Habit and Routine Practice (Non-Character Evidence)

· Habit: OK to use opinion/specific instance of habit to prove action in conformity
· Look @ specificity, regularity and semi-automatic behavior (non-volitional, not require consciousness) 

· Habit is a person’s tendencies/propensities to behave in certain predictable ways and is specific and routine, morally neural, more probative and less prejudicial than character evidence

· Prove with opinion/specific instance evidence (*reputation would be considered hearsay)

· Routine Practice/Similar Happenings: OK to use opinion/specific instance of an organization’s business custom / routine practice to prove action in conformity
· Corporations/objects are not persons ( not character evidence 
· Similar happenings must be “substantially similar” to be admissible 

	FRE 404(b) – 

NON-CHARACTER USE Crimes, Wrongs, or 

Other Acts

*Reasonable notice to party, upon request
	1. Specific acts of crimes/other wrongs (not convictions) = admissible for a purpose other than to prove character and conformity therewith
· i.e., to prove motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake of lack of accident 

	FRE 405 – 

Essential Element
	1. Opinion / Reputation admissible to prove character + action in conformity

2. If “character” of W is an essential element in the case 

· i.e., part of offense, defense or in a cause of action 

	FRE 404(a) – 

(D)’s Character 

(Criminal Case)
	1. (D) can offer opinion/reputation testimony about his own pertinent character trait
2. But this opens the door for Prosecution to rebut with other opinion/reputation testimony
· May inquire about specific incidents only to impeach but may not introduce extrinsic evidence

	FRE 404(a) – 

(V)’s Character 

(Criminal Case)
	1. (D) can offer opinion/reputation testimony about (V)’s character
2. But this opens the door for Prosecution to [1] rebut as to (V)’s character and/or [2] offer evidence of (D)’s character
· May inquire about specific incidents only to impeach but may not introduce extrinsic evidence

	FRE 404(a) –

(V)’s “Peaceful” Character

(Homicide Case)
	1. In a homicide case,

2. Where the criminal (D) asserts self-defense (accusing (V) as the first-aggressor) 

3. Prosecution can offer opinion/reputation testimony about (V)’s “peaceful” character to rebut 

	FRE 412(b) – 

Victim’s Sexual Behavior/ Predisposition

*File motion 14 days before trial + Notice to party and victim
	CIVIL CASE

1. Evidence of specific acts of victim’s sexual behavior = excluded

2. Unless the probative value >> {prejudicial effect to (V)} and {harm to any party} 

3. (V)’s reputation = admissible, ONLY if (V) placed it in controversy 
	CRIMINAL CASE

1. Evidence of specific acts of victim’s sexual behavior = excluded

2. Unless to show:

· [1] Consent to (D)

· [2] 3rd party source of semen, physical injury or other evidence

· [3] Exclusion will 

	FRE 413-415 – 

(D)’s Prior Sexual Assault/Child Molestation 

*Notice to party 15 days before trial 
	CIVIL CASE (FRE 415) and CRIMINAL CASE (FRE 413-414)

1. In sexual misconduct cases,  

2. Specific Acts Evidence of (D)’s Prior Sexual Assault / Child Molestation OK 

· Sexual Assault: Any unlawful contact without consent 

· Child Molestation: Any unlawful contact with a child under 14 yrs old


	IMPEACHMENT

	FRE 607 – Any party may attack the (W)’s credibility, even the party who called the witness. 

	1.
	FRE 608 – Character for Truthfulness
	1. Opinion/Reputation testimony to attack credibility

2. Opinion/Reputation testimony to bolster credibility, only after attack
· Evidence of bias is not an attack on character ( cannot bolster

· Evidence of contradiction may be an attack on character (fact-specific) ( cannot bolster if not attack 

3. Can inquire about specific act on cross if probative of truthfulness, but no extrinsic evidence 

· OK to ask (W) or (W2) if (W1)’s testified about (W2)’s credibility

· Testifying on another (W)’s credibility does not waive privilege 

	2.
	FRE 609 – Convictions


	The following convictions are admissible to attack the (W)’s credibility:

1. Crime Involving Dishonesty / False Statement
· Conviction of the crime requires proof of an element of dishonesty/false statement ( admissible + not subject to 403
· Limitations:
· [1] Excluded if the conviction = subject of a pardon, annulment, certificate of rehab + no other felony convictions for > 1 yr 
· [2] If conviction > 10 yrs, admissible only if probative value of impeachment >> prejudicial effect (*reasonable notice req’d)

2. Felonies (Punishable by death / imprisonment of > 1 yr) 

· CIVIL: Admissible, subject to 403 (excluded if probative value is >> by prejudicial effect) 

· Limitations: [1] pardon/annulment/rehab OR [2] >10 years w/ reasonable notice 
· CRIMINAL: Excluded, unless probative value of impeachment > prejudicial effect
· Limitations: [1] pardon/annulment/rehab OR [2] >10 years w/ reasonable notice 
3. Juvenile Adjudications (Criminal Cases Only)
· CIVIL: Not admissible

· CRIMINAL: Admissible if …

· [1] Non-Defendant 

· [2] Crime would’ve been admissible to impeach if (W) were an adult; AND
· [3] Necessary to fairly determine guilt or innocence 



	3.
	FRE 613 – 

Prior Inconsistent Statements
	· Extrinsic evidence of a (W)’s prior inconsistent statement is admissible to impeach if …

· [1] On a non-collateral matter;

· [2] (W) has an opportunity to explain/deny; AND

· [3] Adverse party is given an opportunity to examine
· Morlang Rule: Can’t abuse privilege of impeachment by self-generating inconsistency to get in otherwise inadmissible evidence 

· Non-collateral: Matters not directly relevant or important to the case

· **This is NOT a character attack! Cannot bolster after being impeached by prior inconsistent statement 

· *Note: If the prior inconsistent statement was made under [1] oath [2] during a prior proceeding, hearing or trial ( it’s also admissible for its truth under FRE 801(d) 

· **Note: If prior inconsistent statement is about SETTLEMENT NEGOTIATIONS ( Inadmissible b/c of FRE 408

	4.
	Bias/Motive to Lie
	· Extrinsic evidence of (W)’s bias is admissible to impeach 

	5.
	Mental/Sensory Defect
	· Extrinsic evidence of a (W)’s mental or sensory defect is admissible to impeach 

· General status as addict (alcohol/drug) inadmissible for impeachment purposes, but showing (W) was actually drunk @ the time is OK

	6.
	Contradiction
	· Extrinsic evidence to contradict the (W)’s statement on non-collateral matters is admissible to impeach 
· Does not have to be an irreconcilable contradiction
· Matter is collateral if it undermines (W)’s whole story 


	HEARSAY

	[1] Out of court
· Statement said NOT while testifying at this trial

· Deposition, Witness transcript = out of court

· On retrial/appeal = potentially out of court.
[2] Statement 
· By a human declarant
· Non-human Declarants

· The declarant must be a person

· Readings from devices/mechanical records (e.g., speedometer) is NOT hearsay b/c not “person”

· Bloodhounds / drug detecting dogs also not hearsay 

· [1] Oral, [2] Written or [3] Non-Verbal Conduct intended to be an assertion

· Non-verbal conduct MUST be intended to be an assertion
· If someone intends conduct to be an assertion ( hearsay 

· *Doesn’t require that declarant intends assertion to be heard by someone else 
· Talking in your sleep is not intentional ( NOT hearsay
· If someone didn’t intend conduct to be an assertion, but the conduct is circumstantial evidence of another fact ( still not an “assertion” 
· [EX] Conduct {captain examines ship and sails on it} ( ship was seaworthy = NOT hearsay, b/c caption did not intend his embarking on ship as an assertion of anything
· [EX] “It’s supposed to stop raining in an hour” ( To prove that {it’s raining now} = NOT hearsay

· Unstated/Implied Assertions ( Hearsay if implication was intended 
· Hearsay if DCLR said “X,” implying “Y”, intending to assert the implied belief and it’s being offered to prove “Y”
· [EX] Salesman says “I am the king” to imply that he is the best salesman ( offered to prove that he was best salesman ( hearsay 

· [EX] “That driver must be drunk” to imply that he is driving recklessly ( offered to prove that the driver was driving recklessly ( hearsay
· Questions & Commands are typically NOT assertions

· “Put the gun down” ( intentionally asserts that {the person has a gun}

· “Why were you driving so fast?” ( intentionally asserts that {the driver was going fast}

· “Did you rob the bank?” ( Not an intentional assertion

· “Be careful” ( Not an intentional assertion

· “Have you ever seen a more beautiful blond person?” ( Intentionally asserts person is blond 

[3] Offered to prove the truth of the matter asserted 
· Can have a series of inferential steps
· [EX] Jay said “Adnan strangled Hae” ( Adnan did strangle Hae ( {Adnan is guilty of murder}  

^inferential step


	HEARSAY EXCEPTIONS

	NOT OFFERED FOR TRUTH

(NOT HEARSAY)
	801(d) EXEMPTIONS 

(NOT HEARSAY)
	803 EXCEPTIONS 

(AVAIL IMMATERIAL; HEARSAY BUT OK)
	804 EXCEPTIONS 

(DCLR UNAVAIL; HEARSAY BUT OK)

	1. Effect on Listener
a. Notice

b. Reasonable Fear
2. Fact that Statement Was Made
a. Legally Operative Facts

b. Verbal Acts, 
c. DCLR was Alive
3. DCLR’s Knowledge
a. Insanity, 
b. Assumption of Risk/Contr. Negligence

	U.S. v. Owens: Doesn’t matter, for the purpose of cross, that W denies making / cannot remember prior statement/underlying event
1. Prior Inconsistent Statement 
[1] DCLR testifies

[2] DCLR subj. to cross

[3] Given under oath

[4] @ prior proceeding
2. Prior Consistent Statement
[1] DCLR testifies

[2] DCLR subj. to cross

[3] Made before onset of alleged bias/ motive to lie

[4] Offered to rebut charge of W’s lying/ exaggeration

[5] OR to rehabilitate credibility after attack

3. Prior Statement of ID 

[1] DCLR testifies

[2] DCLR subj. to cross

[3] Identifies person as someone DCLR perceived earlier
4. Admission by Party Opponent Offered By Adverse Party 

5. Adoptive Admission by Silence
[1] DCLR’s conduct indicates that he accepts 3rd party’s statement 

[2] If silence, adoptive if a reasonable person in DCLR’s position would’ve denied if untrue

6. Vicarious Party Admission 

[1] Authorized spokesperson, 
[2] Employee/Agent on Subject-matter win Scope of Employment 
· Exception: Govn’t  Employee’s Statements =Inadmissible Against Govn’t
[3] Co-Conspirator During Ongoing Conspiracy in Furtherance)


	1. Present Sense Impression
[1] Describing the Event

[2] Made @ or near time of occurrence (w/in mins. of occurrence)
2. Excited Utterance
[1] Relating to Startling Event

[2] Made Under Stress of Excitement 

[3] Which Was Caused by Startling Event
3. Then-Existing State of Mind
[1] Statements of DCLR’s then-existing state of mind, emotion, sensation, or physical condition 
[2] To infer past, present and future state of mind or conduct 

· Hillmon – DCLR’s statement of intent to go somewhere w/ 3rd party = Admissible to prove DCLR’s future conduct (that DCLR went there); Maybe admissible to prove 3rd party’s future conduct (that 3rd party went w/ DCLR)

· Inadmissible to prove fact remembered / believed
· “I believe red car ran the light” ( red car did run red light

· “I’m sorry for stealing” ( DCLR stole

4. Medical Diagnosis/Treatment
[1] Purpose of Medical Diagnosis

[2] Describes Cause/Medical History/Symptoms/Sensations

[3] Reasonably Pertinent to Diagnosis

· Statements of blame = not pertinent

· OK if made to non-doctor but must be for purpose of diagnosis/treatment

5. Recorded Recollection
[1] (W) cannot completely & accurately recall facts

· If cooperative report (someone saw, someone else wrote down) ( both DCLRs must get on stand and say they each don’t remember

[2] Failed to refresh recollection w/ document (FRE 612)

[3] So long as (W) has personal knowledge 
[4] (W) can testify she prepared it and it’s accurate

[5] It was recorded while events were fresh in memory
6. Business Records
[1] A biz/org’s record
[2] Of an act, event, condition, opinion, or diagnosis
[3] Made @/near the time of an event 
[4] By (or from info supplied by) someone w/ personal knowledge
· More Reliable if everyone contributing to record = employee; Less Reliable if 3rd party unrelated to organization contributes (e.g., eyewitness making reports during police investigations)

[5] About a regular/ordinary business activity
[6] It is routine practice to record such activity 
· Investigative reports OK

· Prepared for sole purpose of trial NOT OK

[7] Custodian testifies about rec’d-keeping process (or sends written certification)
· *Untrustworthiness Exception: Excludable if source/method indicates a lack of trustworthiness (burden = on opponent to rebut presumption of trustworthiness)

7. Public Records
(Untrustworthiness Exception)

[1] Public office/agency’s 
[2] Record of office’s own activities (e.g., employee proficiency test)
[3] Record of observations made pursuant to duty imposed by law
· Exception: Prosecution cannot use matters observed/rec’d by law enforcement against Criminal D, unless routine matters observed by law enforcement (i.e., firearm purchase data base, license plate logs, 911 call logs)
· Cannot go around ^ exception by using biz rec’d rule

[4] Factual findings (and opinions – Beech Aircraft) from a legally-authorized investigation

· Exception: Prosecution cannot use against Criminal D (OK in civil case, or by the Criminal D himself)
	Criteria For Being Unavailable:
1. Assertion of Privilege

a. (W) takes stand, assert + invokes privilege 

2. Refusal to Testify

a. (W) takes stand, refuses to testify

3. Lack of Memory

a. (W) takes stand & demonstrates lack of memory

4. Death/Impairment

a. If impairment, must explain how sick & for how long

5. Proponent Can’t Procure Attendance by Process / Other Reasonable Means

a. “Duty to Depose” Rule: If proponent can’t procure attendance, proponent must FIRST make an effort to obtain DCLR’s deposition testimony (applies to dying dclr, decl. against int. and stms of personal history) 

6. Forfeiture of 804 Exception
a. Proponent wrongfully caused DCLR’s unavail. to prevent DCLR from testifying ( DCLR is not deemed unavailable 

	4. 
	7. 
	8. 
	1. Former Testimony: 
[1] Testimony given @ prior trial, hearing / deposition, under oath, subj to cross
· The party (against whom testimony is offered) had an opp + similar motive to examine DCLR

· ≈ facts @ issue

· ≈ parties (side)

· ≈ stake (financial/penalties)

[2] *If civil case, acceptable if a predecessor-in-interest to the party had opp + similar motive

2. Dying Declaration (reliability = irrelevant)
[1] In civil and homicide cases only;

[2] DCLR had personal knowledge
[3] Believed death = imminent
[4] Stmt about cause/circumstances of impending death

3. Statements Against Interest
[1] Knowingly against DCLR’s pecuniary, proprietary, penal int. @ time statement was made (or could render DCLR’s claim invalid)
· Mixed motive interest: Look @ which motive predominated

[2] Reasonable person, in DCLR’s position, wouldn’t have made statement if untrue; AND
[3] If criminal case: Exposes DCLR to criminal liability + corroborated by circumstances indicating trustworthiness 
4. Statements of Personal & Family History
5. Forfeiture by Wrongdoing
[1] Party against whom the testimony is being offered

· Wrongdoer = Opponent of evidence, trying to keep evidence out 

[2] Intentionally engaged/acquiesced in wrongfully procuring DCLR’s unavailability (ongoing/future litigation)

· Doesn’t need to be the sole intent (addt’l motives OK)


	HEARSAY EXCEPTIONS ( VIOLATION OF CONFRONTATION CLAUSE

	The 6th Amendment Confrontation Clause
	In a criminal prosecution, the accused has a right to be confronted with the witness against him.

	In General
	Rule: The confrontation clause is a procedural guarantee afforded to criminal defendants to protect them against admission of “testimonial hearsay,” unless the (DCLR) is unavailable and (D) has had a prior opportunity and similar motive to examine the DCLR. A declarant’s statement is testimonial if the declarant was acting like a witness, making a formal declaration for the purpose of establishing some fact. 

DCLR’s statement was a formal declaration for the purpose of establishing some fact
(
“Testimonial”

(
Subject to CC Inquiry,

Unless DCLR Unavail + (D) had Prior Opp to Cross
DCLR was not acting like (W), making a solemn declaration and had no reason to believe that the statement would become part of a crim. proceeding
(
“Non-Testimonial”

(
Not Subject to CC Inquiry
(DCLR not need to testify; hearsay evidence is admissible)
· Crawford: Wife = DCLR, Husband = (D). D stabbed Victim, raised “self-defense,” alleging the V attacked first. Prosecution introduces recording of wife during police interrogation where she says (V) didn’t move and had his hands out before the fight broke out. Hearsay evidence was admitted under the residual hearsay exception rule. CoA held that DCLR’s statement was testimonial and that (D) should’ve been afforded a procedural guarantee of confrontation.

· *Note: Justice Thomas has a unique view – that only statements of considerable “solemnity” will trigger the CC (if signed and formal, it’s testimonial) 

	Police Interrogations
	Primary purpose = to assist a criminal investigation by establishing/ proving past events potentially relevant to a later criminal prosecution
(
“Testimonial”

(
Subject to CC Inquiry,
Unless DCLR Unavail + (D) had Prior Opp to Cross
Primary purpose = to enable the police to meet an “ongoing emergency”

(
“Non-Testimonial”

(
Not Subject to CC Inquiry
(DCLR not need to testify; hearsay evidence is admissible)
Rule: Statements made during police interrogations are testimonial if its primary purpose is aimed to assist criminal investigation, and not an ongoing emergency. To determine the primary purpose, the court must look at everything (circumstances, parties’ statements and actions, hearsay/reliability) Bryant. 
· Davis: 911 call reporting violation of a “no contact” order was non-testimonial and not subject to the CC inquiry because the threat was ongoing and the primary purpose of the call was to seek aid.

· Hammon: Statements to police after a domestic violence incident is testimonial because it was a signed affidavit and there was no emergency/immediate threat to the person. 

· Bryant: A dying victim’s statements to the police were non-testimonial because the police were trying to locate and ID the perpetrator to respond to an ongoing emergency and threat to the public (it was not primarily for aid in an investigation) even though the victim believed he himself was no longer in danger.

· Clark: 3-yr old cannot make testimonial statements because he is incapable of developing an intent to speak for the purpose of testifying for trial. 

	Forensic Reports
	1. Mendelez-Diaz: 
a. Forensic reports are testimonial and subject to the CC inquiry if offered for the truth of the matter asserted because they are always prepared in connection with a crime intended to be used in a criminal prosecution
2. Bullcoming: 
a. To introduce forensic reports as evidence, the actual person who made the report must testify – no surrogate witnesses
3. Williams: 
a. Cannot disclose the underlying report of forensic report conclusions for its truth – if the underlying report is testimonial, it will also be subject to a CC inquiry (cannot use FRE 705 to describe factual truths of the underlying report) 


	PRIVILEGES

	PRIVILEGES IN GENERAL:

· Ordinarily, (W)s must produce evidence that is asked of them (i.e., testify)

· Privilege: Right to refuse to disclose certain information and receive protection from contempt of court 

· FRE 501: Privilege is governed by common law

· FRE 104(a) Preponderance standard to determine whether privilege applies

	Attorney-Client Privilege
	The client has the right to refuse to disclose: 

[1] Any communication 

· Express/implied assertions (not conduct, e.g., giving document)
· Circuits are split on whether the “client’s name” is covered as a communication. Some courts say that it’s a fact, not a communication. 
[2] Between an attorney and client 

· Retained counsel of someone reasonably believed to be an atty (not need to pay or actually hire)
· Privilege extends to non-lawyers like accountants if hired by atty to service the client
[3] Made in confidence
· Reasonable precaution must be taken by both parties to ensure confidentiality (look at parties’ intent)
· If there is a 3rd party who is not integral to providing services (paralegals, translators, tax experts, family members sometimes), privilege is waived 
[4] To facilitate legal services 

· Attorney must be acting as an attorney
· If the principal transaction is providing legal services ( courts are willing to find bona-fide atty-client relationship
1. Work-Product Doctrine:

· Things a lawyer makes in the context of providing legal services for clients are covered by the atty-client privilege and need not be disclosed. (e.g., interviewing eyewitness for client party to civil suit arising out of car accident) 

2. Joint Defense:

· When Co-(D)s mount a joint defense, conversations b/t the attorney and Co-(D)s are covered by the privilege (i.e., D1 does not get to use D2’s convo against him)

3. Corporate Client (Upjohn)

· If the attorney’s client is a corporation, the privilege extends beyond the “control” group of employees in a position of control over the corporation to lawyer level employees if: 

· [1] Communication

· [2] Made by an employee

· [3] To the corporate counsel

· [4] At the direction of corporate supervisors

· [5] For the purpose of obtaining legal advice

· [5] Regarding matters within employee’s duties; AND
· [7] Employee knew the purpose of the communication 

	
	Waivers:

· [1] Failure to invoke

· [2] Disclosure 

· If intentional, privilege as to other undisclosed communications are waived if [1] concerns the same subject matter and [2] in fairness, ought to be considered together
· If inadvertent, there is no waiver if the parties [1] took reasonable steps to prevent the disclosure and [2] promptly took reasonable steps rectify the error

· [3] Suing the attorney:

· If client sues the attorney for malpractice or ineffective assistance of counsel, atty can disclose confidential communications to defend himself
	Exceptions:

· [1] Crime-Fraud: 

· No privilege if lawyer’s services enabled the client to further an ongoing or future crime/fraud (look @ client’s intent for obtaining services)

· [2] Dangerous Client: 

· Client poses a danger to himself/others

	Doctor-Patient Privilege
	FRE doesn’t recognize doctor-patient privilege

CEC 994: The patient, whether or not a party, has a privilege to refuse to disclose and to prevent another from disclosing confidential communications between a patient and his physician. 

Waivers: [1] Disclosure [2] Putting physical condition @ issue during litigation
Exception: [1] Crime-fraud exception 

	Psychotherapist-Patient Privilege
	The patient has a refuse to disclose confidential communications b/t patient and psychotherapist (applies also to licensed social workers) 

Waivers: [1] Disclosure [2] Patient-litigant 

	Spousal Privileges 
	[1] MARITAL COMMUNICATIONS

· Both spouses hold the right to refuse to disclose and prevent the other from disclosing confidential communications between spouses made during a marriage. 

· One spouse’s disclosure does not foreclose the non-disclosing spouse from asserting the privilege and preventing the other spouse from disclosing @ a legal proceeding
· Exceptions:

· [1] Crime-Fraud

· [2] Legal Proceedings b/t spouses

· [3] Prosecution for crimes against spouse/children 

[2] MARITAL TESTIMONIAL PRIVILEGE 

· A spouse may assert marital testimonial privilege to prevent the other from testifying against him/her so long as they are married at the time of the testimony

· Trammel: Non-testifying husband (D) cannot use this privilege to prevent wife from testifying against him b/c this rule is designed to protect marriages, and if a spouse is willing to testify against the other, that marriage is no longer “good” and does not need protecting. 

· Exceptions:

· [1] Legal proceedings b/t spouses

· [2] Prosecution for crimes against spouse/children

· [3] Sham/dead marriages (in most states)

	
	FRE
	CEC

	1. Competency
	FRE 603

All persons are competent unless

(1) Lack personal knowledge;

(2) Cannot/will not testify truthfully
	CEC 701

W is disqualified from testifying if 

(1) Incapable of expressing himself understandably  

(2) Incapable of understanding duty of W to tell truth 

	2. Hypnosis
	Silent
	CEC 795

W can testify even after memory was refreshed by hypnosis if testify to PRE-HYPNOTIC matters (recorded + hearing before) 

	3. Character Evidence
	FRE 404

Prohibition against specific acts unless

(1) MIMICK

(2) Victim’s Sexual Behavior

(3) (D)’s prior Sexual Assault/Child Molestation 

(4) To impeach 
	CEC 1109

In criminal domestic violence cases, prior commission of domestic violence admissible 

	4. Impeachment
	FRE 613

Prior Inconsistent Statement admissible to impeach only if 

(1) W has opportunity to explain/deny AND

(2) Opposing party has opportunity to examine 

Morlang Rule: Parties can’t abuse privilege of impeachment by self-generating inconsistency to get in otherwise inadmissible evidence 
	CEC 1235

All prior inconsistent statements are admissible to impeach AND for truth, provided W has an opportunity to explain/deny 

(1) Doesn’t matter if self-generated inconsistency

(2) Doesn’t matter if not made under oath, so long as opp. to explain/deny 

	5. Hearsay / Prior Inconsistent Statements 
	FRE 801(d)(1)(A)

Prior inconsistent stmt admissible for truth if 

(1) (W) testifies

(2) (W) is subject to cross

(3) Stmt made during prior trial, hearing, or deposition

(4) Stmt was made under oath 
	CEC 1235

All prior inconsistent statements are admissible to impeach AND for truth, provided W has an opportunity to explain/deny 

(1) Doesn’t matter if self-generated inconsistency

(2) Doesn’t matter if not made under oath, so long as opp. to explain/deny 

	6. Hearsay / Prior Consistent Statements
	FRE 801(d)(1)(B)

Prior consistent stmt admissible for truth if

(1) (W) testifies

(2) (W) is subject to cross

(3) Stmt was made before the onset of an alleged motive to lie/exaggerate

(4) To rebut charge that (W) is lying  
	CEC 1236

Any consistent statement OK as long as

(1) It predates a prior inconsistent stmt

(2) To rehabilitate credibility

(3) **No charge of motive to fabricate needed 

	7. Hearsay / Prior Statement of ID 
	FRE (d)(1)(C)
Prior statement of ID admissible for truth if

(1) (W) testifies

(2) (W) is subject to cross

(3) Stmt is about someone (W) perceived earlier
	CEC 1238

Prior ID must have been made

(1) While fresh in (W)’s memory (*timing)
(2) (W) must testify that he made ID

(3) It must be a true reflection of opinion at the time

	8. Hearsay / Present Sense Impressions
	FRE 803(1)
PSI admissible if 

(1) Stmt is about an event that occurred

(2) Made at or near the time of occurrence 
	CEC 1241
PSI limited to statements about a DCLR’s explanation of his/her own conduct 

	9. Hearsay / State of Mind
	FRE 803(3)

Then-Present State of Mind admissible if

(1) Stmt is about then-present 

(2) Emotional, physical, sensory feeling 

(3) Offered to prove past, present, future state of mind / conduct of DCLR
	CEC 1251

Can use PAST state-of-mind, but only if DCLR is unavailable 

	10. Hearsay / Former Testimony
	FRE 804(b)(1)
Former testimony admissible if 

(1) DCLR is unavailable

(2) Made during prior trial/hearing (under oath)

(3) Party / predecessor-in-interest to the party had opportunity and similar motive to examine the DCLR 
	CEC 1292
Same – OK so long as opportunity + similar motive (just doesn’t technically include the “predecessor in interest” language) 

	11. Hearsay / Statements Against Interest 
	FRE 804(b)(3)
Statements Against Interest admissible if 

(1) DCLR is unavailable 

(2) Against the DCRL’s proprietary, property, penal interest 

·  Mixed motive OK, check each stmt to see if it was against int.

(3) Reasonable person in DCLR’s position would not have made statement if untrue 

(4) If criminal case, must subject DCLR to criminal liability + provide corroborating evidence 
	CEC 1230 

Broader: Includes stmts that carry “risk of making DCLR an object of hatred, ridicule, social disgrace in community” 

	12. Expert Testimony
	FRE 702
Expert testimony is admissible if

(1) (W) is qualified

(2) Helpful to jury

(3) Based on sufficient facts/data

(4) Based on reliable principles/methods, and applied reliably to the facts of the case 
	CEC 801
OK to be based on type reasonably relied upon by expert (SAME)

If based on “novel scientific principle/technique” ( Need to show that it’s been (1) generally accepted in scientific community and (2) correct scientific procedures were followed 


FRE 807 – Residual Exception


Hearsay not covered by foregoing exceptions admissible if it has [1] circumstantial guarantees of trustworthiness and [2] the stmt is more probative than any other reasonably avail evidence.
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