Evidence Outline

Rules of Evidence Purposes In General:
· Linked to process of proof
· Worry about unsophisticated jurors and overzealous lawyers
· Enhance accuracy, efficiency and fairness of trials, while protecting other socially beneficial interests (at cost of accuracy and fairness)

I. THE TRIAL PROCESS & PROVING YOUR CASE
				Trial Mechanics	

	Distinctive features of the American trial  single judge, adversarial, jury decides facts, live proof, formality of procedure, control exercised by lawyers

Pre-Trial  pre-trial motions (motions in limine), jury selection, preliminary instructions (agreed upon ahead of time)
Trial:
· Opening statements  not evidence, promise to the jury re what they’ll see
· Lawyers don’t give evidence, photos/things/wits do
· Presentation of evidence   goes 1st (case in chief),  can then cast doubt on  w/ other evidence or prove defenses, rebuttle
· Evidence is pre-marked for identification – helps w/ efficiency
· Post-evidence matters
· Closing argument  argue about evidence more – tell a good story bringing it all together
Post Trial  jury instructions, deliberations and verdict, motions, appeals

FRE 611(a) Control by the Court  court should exercise reasonable control over the mode and order of examining wits and presenting evidence in order to: 
· (1) maintain effectiveness for finding out truth 
· (2) avoid wasting time
· (3) protect wits from harassment or undue embarrassment

FRE 106 Rule of Completeness  if a party introduces a writing, adverse party can require another writing to complete the 1st that should fairly be considered at that point also
· Also applies to a recorded statement
· Allows the other side to immediately correct the misimpression

FRE 611(b) Scope of Testimony  can limit other side’s ability to conduct cross on that topic – can only cross what was talked about
· HOWEVER, scope of cross ALWAYS includes impeachment

FRE 611(c) Mode of Questioning  must ask in proper way (can’t be leading, compound, etc.) and content (no hearsay, irrelevant, etc.)

FRE 103 Preserving Error  governs how to preserve error/record for appeal
· If judge admits you must:
· (1) timely object (e.g., move to strike)
· (2) state the grounds  state rules on how specific you have to be
· If judge excludes, party informs the court of its substance by an offer of proof  on record but outside of jury
· Plain error  can discuss something so bad and obvious on appeal even w/o objection at trial (very rare)
· CA DOESN’T ALLOW Plain Error Rule  lawyers must make objection on record to preserve for appeal
· Ev issue rarely gets reversed on appeal  abuse of discretion standard  even if they got it wrong, likely harmless error

FRE 615 Sequestering Witnesses  allows judge to exclude wit from sitting in on trial until after testimony (avoid wits playing games). Can be raised by lawyers.

FRE 614 Questioning by Judge  judge allowed to question wits but prefers not to b/c it could indicate what judge thinks and influence the jury
· Judges can also call a wit which allows both parties to cross  happens w/ a designated court expert

FRE 104 Preliminary Question – ct must decide any preliminary question about: 
· 104(a) – Whether (1) wit is qualified, (2) privilege exists, (3) evidence is admissible (i.e. admissibility of hearsay)
· Preponderance of the evidence standard – higher standard, judge is restrictive gatekeeper
· Considers all evidence and assesses credibility
· Determines if relevant evidence is admissible – already know it’s relevant
· 104(b) – Questions of conditional relevance, including (1) personal knowledge under 602; (2) authentication under 901; (3) prior acts under 404
· Sufficient to support a finding standard – lower standard, judge is permissive gatekeeper
· Only relevant if something else is true
· Considers whether jury could reasonably believe fact to be true
· Credibility not considered

			Competence	

	1st requirement to offer evidence

FRE 601 Competence  every person is competent to be a witness unless exceptions apply
· BUT in diversity cases in fed ct, state law rules of competence govern 
· No Federal Dead Man Statute  issue only arises during federal diversity suits, some states have these
· Dead man statutes prohibit a party from testifying about dealings she had w/ someone who is now dead, in a case brought/defended by the deceased person’s estate
· Leaves it up to the jury to determine whether the wit is credible
· Low bar – the rule presumes competence unless disqualification comes

FRE 602 Personal Knowledge  restricts wits to testify about things they have personal knowledge of – “I saw it/I heard it”
· To prove personal knowledge, evidence introduced sufficient to support it  wits own testimony can be sufficient

Hypnosis  is a person who went through hypnosis competent to testify? (they didn’t remember something, then they did)
· FRE says every person is competent
· CA – can testify if matters relate to their testimony before hypnosis  can only testify after hypnosis about what they remembered before hypnosis
· Not an automatic disqualifying  don’t totally lose the wit – cops can investigate what they said after hypnosis

FRE 603 Oath  wit must give an oath to testify truthfully (doesn’t have to be religious. Rule doesn’t say exact words, but “must be in form designed to impress that duty on the witness’s conscience”)
· Oath just has to be designed for someone to understand the duty to tell the truth – person doesn’t actually have to understand
CEC 701  wit disqualified if incapable of understanding the duty to tell the truth

Who is NOT COMPETENT:
· Someone who lacks personal knowledge
· Someone who refuses to take an oath
· Some states dead man statute
· Judges, jurors, and lawyers are at times not competent

		Relevance		

	FRE 401 Test for Relevant Evidence:
(1) 2 key components = any tendency + fact of consequence…more or less probably true
a. any tendency to make a fact more or less probable than it would be w/o the evidence &
b. the fact is of consequence in determining the action
i. FOC = something that matters  doesn’t have to be ultimate proof, can be intermediate or evidentiary
ii. General knowledge + common experience proves it’s a FOC  if a jury would be swayed at all by learning it, but still must be rationally probative
· Undemanding standard – easy to meet
· Rationally probative
· Relational
· Rule makers favor admissibility  prefer the jury hears and assesses
· Goal = connect the essential fact to the essential element with a fact or consequence, even if the trail is long
a. EXAMPLE: wit saw  w/ gun (evidentiary fact)   had gun (fact of consequence)   guilty of possession (essential element)

FRE 402 Relevance  relevant evidence is admissible unless the rules, SCOTUS, or the constitution say otherwise
· Irrelevant evidence is not admissible

Knapp v. State -  charged w/ murder of the sheriff and wants to bring in testimony that he’d heard the sheriff had beaten an old man to death to show self-defense, but some else testifies the old man died of alcohol not beating  relevant?
· Irrelevant arg = could have still feared sheriff even if what  heard wasn’t true
· Revlevant arg = shows that sheriff wasn’t dangerous and  had no reason to fear him

US v. Stever – rare opinion where app. Ct. reverses t.c. exclusion of evidence about drug cartels b/c it makes it more probable that the cartel was growing weed w/o  knowledge  makes  guilt less likely – up to jury to weigh the value

FRE 403 Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time
· RULE – Allows a court to exclude relevant evidence IF its probative value is SUBSTANTIALLY OUTWEIGHED by a danger of:
· Unfair prejudice
· Confusing the issues  focuses jury on something not relevant to the case
· Misleading the jury
· US v. Hitt -  convicted of possessing unregistered machine gun and  tries to show photo of gun w/ other guns that didn’t belong to  to show that the gun was clean  what was relevant was the inside of the gun, photo could mislead jury
· Undue delay, wasting dime, or needlessly presenting cumulative evidence
· Lots of discretion  rule says “may” exclude
· No bright line rule requiring exclusion  judge looks at strength of underlying inferences and certainty, but not supposed to take credibility into account when deciding probative nature (“if it’s true, how probative is it?”)
· Also looks at need for the evidence, but this is slippery and unclear
· 2 general grounds for exclusion = accuracy and efficiency
· Favors admission
· Exclusion requires prejudice to be UNFAIR, and must SUBSTANTIALLY outweigh
· Risk of harm is hard to quantify  consider the likely reaction and the degree of the reaction
· EXAMPLE re graphic photos  might have different impact on jury, inflammatory, but typically admitted if they show that the injury happened
· Limiting instruction as alternative to exclusion  tell the jury how to use and how to not use the evidence
· Assume juries follow instruction, even though it’s not clear that they do
· Evidence often has legitimate and illegitimate use – e.g., prove prior felony vs. showing character

Crime Scene Reconstruction:
· To be excluded b/c of 403 danger, must be really unfairly prejudicial – show something beyond just the bare facts
· Serge case -  killed wife and claims self-defense  prosecution wants to introduce animated video of what happened  possible 403 dangers if the video showed blood and emotion, but it was just facts – showed angles of bullets, no facial expression, etc.

Mark Fuhram OJ detective tape of his racist things  judge didn’t play the whole tape to the jury, gave some of the transcript
· Would impeach the witness and show he’s a liar
· Not as concerned of unfair prejudice to the witness, concerned about prejudice to parties (would be more 403 danger if the tape was bad character evidence about OJ)

Common 403 Objections:
· Gruesome photos  admissible if show injuries caused by . Inadmissible if they show body in an altered condition (after an autopsy)
· Acts by a party showing consciousness of guilt or wrongdoing are ADMISSIBLE  e.g., criminal fleeing to avoid arrest, biz shredding docs
· Evidence of s poverty or wealth INADMISSIBLE except on issue of measuring punitive damages

Old Chief case – SCOTUS says t.c. abused discretion when letting evidence of what the prior charge was to prove  was a felon w/ a gun  facts of the prior don’t matter, just the fact he’s a felon matters
· Emphasizes the non-rational aspects of trial  SCOTUS recognizes that both the RATIONAL FORCE of evidence and STRATEGIC CONTROL over presentation (presenting evidence jurors expect to see/hear) matters

FRE 407 – 411 Relevant Evidence Inadmissible to Prove Fault or Liability  (1) prohibits use of relevant evidence to prove fault or liability; (2) encourages out of court policy goals; (3) permits admission of evidence offered for a reason other than the prohibited reason
1) Subsequent Remedial Measures 407
a. Not admissible to prove:
i. Negligence
ii. Culpable conduct
iii. Defect in product or design
iv. Need for warning instruction
b. May be admissible to prove:
i. Ownership or control (e.g., LL fixes stairs after injury – can use this to prove LL was the owner of the building)
ii. Feasibility (e.g., can use to prove LL had access)
iii. Impeach credibility
c. Policy  people change things to make them better, even if they weren’t dangerous before – don’t want to discourage companies/people from taking steps to improve
d. Low probative value and might mislead the jury in thinking there were fault
e. Applies to a remedial measure taken AFTER s INJURY
f. No intent or motive required  don’t care why it was changed
g. Subsequent remedial measures by 3rd parties – most courts allow this b/c the purpose of the rule is to protect a party’s own remedial measures from being used against them
i. EXAMPLE: injured at gym by equipment and sue manufacturer  the gym put a warning on the equipment after the injury and that warning would be let in in the suit against the mfg
2) Settlement Offers and Negotiations in Civil 408 and Criminal 410 cases
a. Can’t admit a settlement not to sue/prosecute to show the one offering is at fault
i. Not probative  doesn’t mean it’s their fault, just means they want to avoid litigation – rather settle even if not at fault
ii. Encourage settlement
iii. Can’t impeach by prior inconsistent statement/contradiction based on settlement negotiation
b. Permissible uses:
i. Show bias of wit (e.g.,  tells wit that he will give him 5% of damages if he goes to trial)
ii. Show bad faith – settlement negotiations can be subject to claims of bad faith
c. “Disputed Claim” REQUIREMENT  must be about something DISPUTED in context of negotiation (e.g., saying “it was my fault” is not disputed if before threat to sue)
i. Looking for settlement offer over a disputed claim – looking for when people try to resolve something in dispute
ii. EXCEPTION: doesn’t count when statement made to govt during investigation/settlement  statement can be admissible when offered in a criminal case
1. Policy – you know it can be used against you if you’re talking to the govt
d. Criminal Pleas/Discussions 410  withdrawn plea no longer admissible against person who withdrew it
i. Inadmissible in civil or criminal case:
1. Withdrawn guilty plea
2. No contest plea
a. No contest plea = not an admission of fault, just admitting other side has enough evidence to prove guilt
3. Statements during plea proceeding on withdrawn/no contest plea
4. Statements during plea discussion w/ prosecuting attorney
a. Statements made to police officers NOT covered
b. Policy  we want to facilitate plea discussions
ii. EXCEPTIONS:
1. Rule of completeness analog   will offer own statement made during plea discussions and that opens the door for prosecutor
2. Perjury prosecutions (i.e. if give false plea and prosecuted for it)
3.  waives inadmissibility   wants to talk and prosecutor wants him to waive 410 so if  testifies and says something different, they can use the plea discussion statement
a. Incentivizes  to tell the truth
b. Mezzanato case  all rules are waivable – gives power to the prosecution
i. Unclear whether Mezzanato extends to all rules
3) Medical Payments 409 - evidence of paying for or promising to pay medical bills isn’t admissible to prove liability for that injury
a. Policy – do not want to deter people from offering to pay medical bills
b. Doesn’t keep out admissions – e.g., “Our coffee is too hot. We will pay your medical bills.”  “Our coffee is too hot”
c. Generally limited to medical BILLS – might not cover medical things outside of bills
4) Liability Insurance 411 - evidence that a person was or was not insured against liability isn’t admissible to prove whether the person acted negligently or wrongfully
a. Theory of relevance – they’re dangerous and negligent so they get insurance  more likely to be dangerous  low probative value b/c people don’t change their behavior – sometimes the law requires insurance
b. Fear that jury will use info to distribute wealth instead of deciding fault/liability (if someone is uninsured, a judgment against him can ruin his life) – some think it should be admissible b/c jury makes assumptions about wealth anyway

	
	Impermissible
	Permissible Uses Include

	407 - Subsequent Remedial Measures
	Prove negl, culpable conduct, defect in product or design, or need for warning or instruction
	Prove ownership, control, feasibility of precautionary measures, impeach

	408 – Settlement Negotiations
	Prove liability (validity or amount of disputed claim); impeach by prior inconsistent statement
	Prove bias of witness, good/bad faith, undue delay

	409 – Medical Payments
	Prove liability for injury
	Conduct or statements made can be admitted

	410 – Criminal Pleas and Plea Discussions
	Withdrawn guilty pleas, no contest pleas, or plea discussions, except…
	Fairness/completeness or perjury.  can waive inadmissibility.

	411 – Liability Insurance
	Prove liability (acted negl or wrongfully)
	Prove bias, prejudice, agency, ownership, control





		Physical Evidence	

	Authenticating Exhibits
FRE 901(a) Authentication – proponent must produce evidence sufficient to support a finding that the item is what proponent claims it is
· “Sufficient to support a finding” = low standard  jury could find this is what it is
· For REAL evidence, usually by:
· Personal knowledge 901(b)(1)  seen it before
· Readily identifiable characteristics 901(b)(4)  specific markings
· Chain of custody 901(b)(1)  show who has had the item since it was recovered from the  - it’s ok to have a gap in the chain, but that would effect probative value
· Don’t have to have everyone testify, but would need a lot
· Way to authenticate common or generic items (e.g., like a pen)
· Sufficient if testimony shows same item in substantially the same condition
· For DEMONSTRATIVE evidence, can have anyone who recognizes it authenticate it
· Demonstrative evidence = photos, animation, graphs, diagrams
· “does photo look the same?” “how do you know what it is?” “is it a fair and accurate depiction of the scene at the time of the incident?”  needs to show what scene looked like at the time of the incident
· Challenge about the creation of the demonstrative evidence  would need someone who could talk about the software, camera, etc.
· For RECORDINGS, usually by:
· Personal knowledge 901(b)(1)  say that it fairly and accurately depicts the scene I saw
· Evidence about a process of system 901(b)(9)  when no wit sees it, have someone talk about equipment and how it works/reliability (e.g., camera in garage)
· Often this evidence is very probative b/c it’s untainted
· 901(b)(5) VOICE IDENTIFICATION, need:
· An opinion identifying a person’s voice (whether firsthand or through electronic transmission or recording) based on hearing the voice at any time under circumstances that connect it with the alleged speaker
· don’t need an expert or someone who isn’t biased
· EXAMPLE: the 911 call in Trayvon Martin Case, hear someone scream – who’s voice?
· For WRITTEN DOCUMENTS:
· Signature alone is not enough, must show genuineness of signature:
· Witness saw it signed 901(b)(1) OR recognizes signature 901(b)(2)
· Jury or expert can compare signature to authenticated exemplar 901(b)(3)
· Contents, letterhead 901(b)(4)
· Public records 901(b)(7)
· Ancient documents = 20+ years old, in a likely place, non-suspicious condition 901(b)(8)
· Other side might come in w/ evidence of forgery, but that’s just countering, doesn’t mean it’s not admissible

902 SELF-AUTHENTICATING evidence includes certified public records, official publications, newspapers/periodicals, acknowledged documents (certification of acknowledgement like from a notary)




II. CHARACTER EVIDENCE & PAST ACTS
		Character Evidence	

	Generally:
· Working defn: “tendency of a person to act in a certain way” – usually has opposites (e.g., liar/truthful, lawless/law-abiding, bad/good)
· Theory for increased punishment for recidivism (e.g., 3 strikes law)
· Worried about the jury doing the wrong thing w/ the evidence – taint the jury against 
· Some link btw past and future criminal activity but fades w/ time
· Intuition is that it’s relevant

Zackowitz (Cardozo opinion) -  charged w/ murder and claims self-defense  evidence that at time of killing, he owned lots of guns  worried jury will make inference that he murdered the victim b/c he owned guns – maybe he was a collector
· Cardozo – might be true, but worried about jury giving too much weight to this and convict just based on this evidence (would be different if guns were somehow connected to the crime)

404: Character generally
404(a) – character of (1) accused, (2) victim, and (3) witness in criminal cases
404(b) – permitted uses of specific acts (civil and crim)
405: methods of proving character
406: habit and routine practice
412: rape shield (victim’s past behavior)
413: sex case, s prior acts
414: child molestation, s prior acts
415: civil sex cases
608: wit’s character (to attack credibility)
803(21): hearsay exception for character (reputation) evidence

FRE 404 Character Propensity Evidence  PROHIBITS evidence of a person’s character/trait to prove that person acted in accordance w/ the character/trait
· Specific acts  most convincing
· Opinion  usually the basis for these opinions are specific acts
· Reputation  “have heard he’s violent”
· Rationale: weak inference, low probative value, confusion of the issues, bad person prejudice
· EXCEPTIONS (really just non-character uses)  motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, lack of accident (non-exhaustive list)

FRE 404(a)(2) Permitted Uses of Character Evidence
1) 404(a)(2) applies to CRIMINAL CASES ONLY
a. 404(a)(2)(A)  if  offers evidence re his own character, prosecutor pay rebut w/ evidence of bad character on that same trait
b. 404(a)(2)(B)  if  attacks victim’s character, prosecutor may:
i. offer evidence of good victim character to rebut it AND
ii. offer evidence of s bad character on same trait
c. 404(a)(2)(C)  if  claims homicide victim was 1st aggressor, prosecutor can rebut w/ victim’s character for peacefulness
d. Criticisms of 404(a)(2): asymmetry in power to introduce, asymmetry in mode of proof, and lack of extrinsic proof
2)  holds the key  character evidence can’t come in unless he opens the door
3) Permissible character evidence = REPUTATION OR OPINION ONLY 405(a) - NO SPECIFIC ACTS (except when impeaching a character witness, or character is an essential element)
a. 405(b) Character Admissible when Character = Element
i. Examples include libel/defamation suits, child custody cases, negligent hiring or entrustment
ii. Specific acts permissible b/c not proving character to prove acted in conformity

Probative Value of Reputation/Opinion Testimony 
· How long? How well? What context? Relevant community? Choose character witness wisely

FRE 405(a) Cross-Exam of Character Witness
· Can ask about specific acts, but you are stuck with the answer  you can’t bring in evidence of the specific acts, so be careful
· Qs used by jury to decide if they can believe the character wit  if they don’t know a lot of info then jury won’t believe them
· Convictions are the act of the jury/arrests act of cop  instead say “Did you know he assaulted…”
· Must relate to relevant character trait
· Witness must be likely to know/have heard about them
· Need a reasonable basis for the question
· Cannot prove up with extrinsic evidence
· Any character wit is subject to cross on both crim and civil cases
· Best counter to the devastating impact of character cross = well-informed, respected witness


	Specific Acts

	Specific Act hoops to get through:
1) Sufficient evidence to support a finding that the person was culpably involved in the act 104(b) standard
2) Reasonable notice in a criminal case

3 Categories of permissible uses of specific acts:
1) Precursor to the charged act  motive, opportunity, plan, preparation
2) Relevant state of mind  absence of mistake or accident, intent, knowledge
3) Identity  modus operandi

Motive  past acts provide a reason for the charged act
· EXAMPLE: someone kills cop and evidence offered to show bank robbery early that day – shows motive to avoid capture
Opportunity  past acts show how  had the chance to commit the charged act
· EXAMPLE: evidence of an affair to prove opportunity to kill a woman w/ no sign of forced entry
Prep/Plan  past acts show a chain of events that ends in the charged conduct
· EXAMPLE: stealing a car to be used as getaway car in bank robbery
Mistake, Accident, Doctrine of Chances  past acts show the charged act was not a mistake or an accident
· EXAMPLE: Brides of the Bath case  man accused of drowning wife in bath and evidence his 4 other wives died this way – not accident
Knowledge/Intent  past acts show  had requisite knowledge or intent to make charged act unlawful
· Presumption = we don’t forget things we once knew
· EXAMPLE: prior drug dealing to show  knew substance he was transporting was cocaine
Identity  past acts show modus operandi so similar to charged act that it proves the same perpetrator did them all
· Modus Operandi = distinct conduct or pattern of behavior
· Judge would want more than 1 AND sufficient, distinct similarity
CA EXCEPTION §1109  past domestic violence can be admitted to show violence

Furby case – man shoots and kills wife and defends saying it was an accident   offers wit test that 4 months prior, wit saw  shoot a furby  ct admits this past act evidence – lack of mistake theory (knew how to use a gun, couldn’t have made a mistake)


		Habit and Routine Practice	

	FRE 406 Habit and Routine Practice – admissible to prove action in conformity
· Habit = morally neutral, specific, regular, routine  character is about what/who you are
· EXAMPLE: witness might not remember signing the paper so show the routine practice of signing
· Specific instances described, or opinion based on large number of instances
· Only would let in evidence of drunkenness if specific and regular  like comes to the bar every Tuesday night
· No reputation testimony – hearsay
· Need not be corroborated
· Standard of proof = 104(a) preponderance of the evidence that it is a habit
· Other side can offer evidence to rebut the habit

Similar Happenings
· Organizational propensity to do something admissible to prove conduct in conformity on a specific occasion
· Organizational liability based on a policy, pattern/practice or notice of prior similar incidents
· Characteristics of objects
· Governed by 403 and 401
· Rationale  admissible b/c objects or organizations don’t have a character
· EXAMPLE: offering evidence that LAPD has pattern of using chokeholds is admissible
· EXAMPLE: during the 5 years before s burn incident, 7 people severely burned by the cleanser and 4 of those instances reported to 

		Sexual Assault Victims and s	

	Admissibility of Other Sexual Assaults
· 413  Criminal sexual assault case
· 414  Criminal child molestation case
· 415  Civil sex assault/child molestation cases

RULE: evidence of s prior sex crimes is admissible in criminal cases
· Prosecution can open the door
· Broad defn of “offense of sexual assault”  if illegal ANYWHERE, considered sexual assault even if legal where it took place
· Can (MUST) use prior specific acts
· Admissible to prove character to prove act in conformity
· Standard = sufficient to support a finding (low standard for admission)
· 403 still there, but rules presume high probative value (or at least one that isn’t substantially outweighed by risk of unfair prejudice)
· Sex offenders tend to have a higher pre-cidivism rate – find more offenses that happened in the past
· Judges more hesitant to admit in acquaintance cases, but shouldn’t be treated differently

FRE 412 – Rape Shield Law  in sex offense cases, 412 precludes:
1) Evidence offered to prove that a victim engaged in other sexual behavior; OR
2) Evidence offered to prove a victim’s sexual predisposition
· Sexual behavior broadly defined  would include things that imply sexual behavior like being on birth control
· Sexual predisposition would include things like how she dressed
· Purpose: (1) protect victim from embarrassment, invasion of privacy, sexual stereotyping; (2) avoid use of sexual innuendos into fact-finding; and (3) encourage victims to report and participate in legal proceedings
· EXCEPTIONS to 412 exclusion:
CRIMINAL CASES:
1.  can offer evidence of victim’s sexual behavior to prove source of semen, injury, or other physical evidence ( wants to show it wasn’t him and was someone else)
2. If offered by  to prove consent, prior instances of sex btw  and victim allowed
3. When constitution requires admission (e.g., right to attack wit credibility)
a. Olden v. Kentucky – white woman claims black man raped her and black man wants to introduce evidence that she was in a relationship with a white man to show she was lying b/c she didn’t want people to know she slept with a black man  SCOTUS said this should come in b/c  has right to attack credibility of wit
CIVIL CASES:
1. Can admit evidence of victim’s sexual behavior or predisposition if probative value is so great that it substantially outweighs prejudice, time, confusion, and/or harm to victim
a. Like a reverse 403 – favors exclusion
2. Admit evidence of victim’s reputation ONLY IF the victim has paced it in controversy
· 412 Procedures: (1) motion – 14 days before trial, or later if good cause; (2) Hearing – in camera
· If 412 doesn’t apply b/c it’s not offered to prove sexual behavior or disposition, it’s a 403 question

		REVIEW: Exceptions to 404 Ban on Character Evidence	

	404(a)(2)(A)  Character of criminal  on a pertinent trait, offered by  and in rebuttal offered by prosecution
404(a)(2)(B)  Character of criminal case victim, offered by  and in rebuttal offered by prosecution (about victim and )
404(a)(2)(C)  In homicide case, character of victim for peacefulness in rebuttal to evidence that victim attacked first

404(a)(3)  Character of a witness for truthfulness (refers to 607-609 and impeachment)

413  similar offenses in sexual assault prosecution
414  similar offenses in child molestation prosecution
415  similar offenses in civil action concerning sex assault or child molestation

	Impeachment

	Impeachment = attack on credibility of witness
(1) Witness isn’t a truthful person OR
(2) In this instance, there is some reason not to believe the witness (e.g., bias)
· ANY testifying witness subject to impeachment & ANYBODY can impeach
· Classic line of attack: (1) incapacity to perceive or recall; (2) inconsistency; (3) dishonesty; (4) contradiction – show testimony is false; (5) bias – motive to slant their testimony
· Using intrinsic evidence always permissible (still must be relevant)  through questioning the wit
· Using extrinsic evidence limited availability  bringing in documents, another wit, etc.

FRE 608: by testifying on another matter, a wit doesn’t waive any privilege against self-incrimination for testimony relating only to the wits character for truthfulness  can still assert 5th am right and refuse to answer if they’re trying to impeach you w/unlawful bad conduct
FRE 608(a) Character for Truthfulness  reputation or opinion evidence admissible to prove character for truthfulness/untruthfulness
· Just need personal knowledge of the reputation
FRE 608(b) Impeach Character by Specific Acts  permits questions about specific instances of conduct ON CROSS if they are probative of character for truthfulness/untruthfulness
· Forbids extrinsic evidence to contradict the witness or prove prior acts
· The specific act isn’t the subject of a criminal conviction – 609 deals with that

FRE 609 Impeach Character for Truthfulness by Conviction
(1) Felonies:
a. Must be admitted in a civil or criminal case for NON- WITS  subject to 403
b. Must be admitted in a criminal case for  WITS if the probative value of the evidence outweighs its prejudicial effect to that  (slightly more probative than normal 403 balancing)
(2) Dishonest Act or False Statement Crimes:
a. No balancing  admissible whether it is a misdemeanor or felony, same as charged crime or totally unrelated (e.g., fraud, perjury, embezzlement, counterfeiting/forgery. Theft generally not dishonest act.)
b. EXCEPTION  If over 10 years old, only admissible IF probative value of the evidence substantially outweighs its prejudicial effect + notice
	Crime
	Impeaching the Accused
	Impeaching Other Witnesses

	Crime of dishonesty or false statement 609(a)(2)
	Admissible (felony or misdemeanor). No discretion to exclude for unfair prejudice UNLESS 10+ years old
	Admissible (felony or misdemeanor). No discretion to exclude for unfair prejudice UNLESS 10+ years old

	Felonies 609(a)(1)
	Admissible ONLY IF prosecution shows PV outweighs danger of unfair prejudice
	Admissible UNLESS opponent shows that unfair prejudice substantially outweighs PV (403)

	Other misdemeanors
	Not admissible
	Not admissible



Appellate matters:
· Luce -  can’t argue on appeal that decision to admit prior was error unless  testifies at trial
· Ohler -  can’t argue on appeal that decision to admit prior was error if  removes the sting on direct by admitting conviction

FRE 613 Impeachment w/ Prior Inconsistent Statements
(1) Don’t need to show prior statement to the wit before asking about it, but MUST show it to opposing counsel if asked
(2) Extrinsic evidence of prior statement admissible ONLY IF wit is given the opportunity to explain/deny the statement AND adverse party has opportunity to examine wit about it
a. Ask them about it to give them an opportunity to admit or deny  if deny, can bring in extrinsic evidence
· 403 balancing applied  if inconsistent statement is about the lawsuit, more risk of jury taking it as true and valuing it higher than just impeaching, but probative value still likely higher
· Collateral Matter Rule: can’t impeach someone w/ a tiny collateral inconsistency (e.g., which movie was watched that night)
· Morlang Rule: can’t abuse privilege of impeachment by self-generating inconsistency to get in otherwise inadmissible evidence
· INAPPLICABLE IN CA CEC 1235  b/c all prior inconsistent statements are admissible for their truth (provided wit has an opportunity to explain/deny)

Impeachment by Bias:
· Someone has a reason to lie or slant their trust
· Extrinsic proof allowed
· Specific acts and statements admissible to impeach by bias
· EXAMPLES: family relationship, past/present employment, common or antagonistic political affiliation, feelings for or against a victim or a party or a class or category of persons, plea deal that offers reduced/dismissed charges for testimony, payment for testimony or if a particular side wins, testifying for free, book deal for after the trial
US v. Abel –  calls W1 to impeach prosecution wit and says “govt wit told me in jail he was lying to get a deal from the govt.”  prosecutor calls W2 to get test that W1 and  were in the Aryan Bros which required members to deny existence of org and commit perjury  show W2 is biased, reason to lie to protect 
· High probative value to wits credibility if true
· Can get a limiting instruction to reduce prejudice

Impeachment by Incapacity:
· Ability to perceive events you claim to perceive
· Classic situation is a wit who couldn’t see b/c no glasses or dark outside

Specific Contradiction
· Proving wit is wrong about something
· Prove the contradiction – absolute irreconcilability not required
· Prove w/ extrinsic evidence UNLESS it’s a collateral matter
· Sometimes hard to determine what’s collateral and what isn’t  if relevant just to contradict, might be collateral – not collateral if fact is so fundamental to wit telling the truth

	Rehabilitation

	Rehabilitation
· Trying to establish facts that cross brought into doubt
· Rehab for impeachment – usually doesn’t do much to bring another wit on
· Character for truthfulness 608  reputation/opinion evidence of truthful character is only admissible after the wit’s character for truthfulness has been attacked
· Impeachment for bias or incapacity don’t count as attacks on character for truthfulness
· When rehab allowed, no extrinsic evidence of specific acts to prove character for truthfulness
· Prior consistent statements 801(d)(B)  generally not admissible unless made prior to when a motive or lie or improper influence arose
· Hearsay rules answers its admissibility
· Bias, Capacity, Contradiction 401/403


	REVIEW: re Extrinsic Evidence

		Purpose
	Extrinsic Evidence Allowed?

	Character evidence via door opened by  404
	Ask about specific acts on cross, but no extrinsic evidence to prove the act. But if character is an element, extrinsic evidence permitted.

	Character for truthfulness 608
	Ask about specific acts on cross, but no extrinsic evidence to prove the act.

	Convictions to prove character for truthfulness 609
	Extrinsic evidence allowed.

	Prior inconsistent statements 613
	Extrinsic evidence allowed (though may be excluded if witness admits PIS, or its on a collateral matter)

	Bias/Capacity
	Extrinsic evidence allowed (though may be excluded if witness admits on bias)

	Specific contradiction
	Extrinsic evidence allowed, but not to prove a contradiction on a collateral matter

	404(b)(2) prior acts
	Extrinsic evidence allowed









III. HEARSAY
	The Definition of Hearsay

	Hearsay = an out of court statement offered for the truth of the matter asserted

Rationale  What makes testimony credible?
· Concerned w/ perception, memory, ambiguity, sincerity
· w/ a wit, can put him on stand to test these things  under oath, cross examination (very important), and observing wit’s demeanor  can’t test the declarant b/c declarant isn’t on the stand
· also worried about wits making statements before trial in prep of trial and lawyers trying to get those statements out of wits
· hearsay rule b/c of our inability to test the reliability of the declarant’s observation

FRE 801(c) “Hearsay” means a statement that:
(1) the declarant does not make while testifying at the current trial or hearing; AND
(2) a party offers in evidence to prove the truth of the matter asserted in the declarant’s statement

Declarant = statement maker (must be a person)
Statement = person’s oral or written assertion, or nonverbal conduct intended as an assertion, or unstated/implied assertion
Out of court = not made while testifying at the current trial or hearing (even statement made in previous trial or at depo is out of court)
Prove the truth of the matter asserted = the relevance depends on it being true  if it weren’t true, wouldn’t be relevant (may be offered to prove something else, then not hearsay)

FRE 802 Hearsay is not admissible unless a fed statute, FRE, or SCOTUS rules say otherwise.

NOT Hearsay = NOT offered to prove the truth of the matter asserted
Non-hearsay uses:
(1) Effect on the listener
a. Notice theory  e.g., “Your brakes are in bad shape. It would be dangerous to drive that car.”
b. Reasonable fear theory  e.g., “I’m going to rip your head off if you don’t pay me now.”
(2) Legally operative facts
a. Examples include defamation, offer/acceptance, gift, threat, bribe  need to be shown b/c they themselves are the legal act

Nonverbal Conduct  hearsay if conduct is an INTENDED ASSERTION offered to prove matter asserted
· Most of the conduct out there isn’t intended as an assertion
· Intent Test  make sure the conduct is truly intending to assert something (e.g., Bubble’s putting red hat on the drug dealer vs. person opening an umbrella isn’t likely intending to assert “It’s raining.”)
· If you aren’t intending anything by the conduct, then there’s no risk of insincerity – no hearsay danger
· Inferred vs intended – you can infer things from nonverbal conduct, but make sure it’s not intended

Unstated/Implied Assertion  saying something but intend to communicate something else
· E.g., “That driver must be drunk.”  intended to say the driver was driving crazy
· Hearsay if declarant intended to assert the implied belief, and the statement is offered as evidence of that belief’s truth
· Not Hearsay if declarant didn’t intend to make the implied assertion (therefore, it can be admitted to prove the truth of the belief)

Questions & Commands  can be hearsay if intended to assert
· E.g., “Put the gun down!”  might be hearsay b/c likely intend that the person had a gun


	Hearsay Exemptions (hearsay considered “not hearsay”)

	FRE 801(d)(1) Prior Statements by Witnesses  defined as “not hearsay” so not barred by the hearsay rule
· Admissible for the truth of the matter asserted if requirements are met
· 801(d)(1) requires that declarant:
· (1) testifies at the trial or hearing AND
· (2) is subject to cross about the statement
· grand jury testimony not subject to cross
· Minmal standard (Owens)
· Owens – witness lost memory b/c of the attack, but then months after told police who the attacker was, then at trial remembered the event when he identified the attacker but didn’t remember actual attack  SCOTUS holds he is still subject to cross even though he doesn’t remember what happened during the actual attack (dissent argues this isn’t subject to cross b/c not meaningful)
· 801(d)(1) has 3 categories:
· (A) Prior inconsistent statements
· To get in for truth (i.e. can use it to meet burden of production/persuasion), REQUIRES:
· (1) Inconsistent w/ trial testimony
· (2) Prior statement given under penalty of perjury AND
· (3) made at trial, hearing, depo, or other hearing
· prior inconsistent statements can always be used to impeach provided that the wit is given an opp to explain/deny  this purpose isn’t for the “truth”
· CA RULE CEC 1235 - ALL prior inconsistent statements admissible for their truth, even those not originally made under oath, SO LONG AS wit is given opportunity to deny/explain the prior statement
· (B) Prior consistent statements
· Admissible to rehabilitate a wit’s credibility, but only after that credibility was attacked
· Often excluded under 403
· Admissible for their truth IF:
· Made before a motive to fabricate or improper influence arose OR rehabilitate after credibility attacked in some other way
· CA RULE CEC 1236 - any statements consistent w/ trial testimony that PREDATE PRIOR INCONSISTENT STATEMENT introduced by the other party can come in to rehabilitate credibility, even w/o motive to fabricate
· Tome – child makes sexual abuse allegations against the father during a custody battle, but can’t testify at trial and prosecution brings other wits to say she’s said this in the past (defense claims the custody dispute is a reason for her to lia)  ct. says the statements have to be made before the motive for lying arose
· Tome expanded in revised 801 to include rehabilitating credibility on another ground
· If wit is attacked b/c had motive to lie, then Tome applies
· (C) Prior ID
· Identifies a person as someone the declarant perceived earlier
· Made by the wit ON THE STAND
· Doesn’t matter if under penalty of perjury or in court proceeding
· Police don’t have to be involved
· Rationale  peoples memories are better closer to the incident vs in court
· CA RULE CEC 1238 additionally:
· Timing Element - Prior ID was made at a time when the crime or other occurrence was fresh in the wit’s memory AND
· Wit testifies that he made the ID and that it was a true reflection of his opinion at the time
· What counts as a prior ID? some cts more willing to let in things that are more like descriptions, others only let statement in if it’s a re-perception

FRE 801(d)(2) Opposing Party Statements/Admissions
· BASIC RULE: The statement of a party may be introduced as substantive evidence (for its truth) against that party
· Don’t need the party to have testified
· No personal knowledge requirement
· Rationale  reliable b/c that party said it, might need it to show knowledge if only proof is what the party has said, adversarial fairness
· Foundation:
· (1) Ask the wit whether he spoke with the party, or overheard the party make a statement
· (2) Ask when it happened
· (3) Ask what the party said
· Different types of opposing party statements:
· (A) Direct Statements
· Must be offered against the party who made the statement
· Need not have been against the party-declarant’s interests when made
· No personal knowledge requirement, no trustworthiness requirement, no oath/trial requirement
· RULE: Any out of court statement made in any context by any party to any action
· Confessions made to law enforcement in criminal cases:
· (1) Wit heard declarant make a statement; (2) wit identifies declarant as ; (3) confession was voluntary; (4) proper Miranda warnings given; (5)  waived his rights
· (B) Adoptive Statements
· let in statement made by someone else b/c evidence that the party accepted it as true (i.e. adopted it)  can infer the party adopts it as true
· “Liking” something on facebook probably woudn’t be adoptive
· Failure to refute? Need context to interpret silence
· CA RULE CEC 1221 - a party adopting a statement must have “knowledge of the content thereof”
· (C & D) Vicarious Statements – (C) Authorized Statements & (D) Agent/Employee Statements
· Authorized Statements RULE: non hearsay if made by a person whom the party authorized to make a statement on the subject (not anything the spokesperson says – just what’s authorized)
· Agent/Employee Statement RULE: non hearsay if made by the party’s agent or employee on a matter w/in the scope of that relationship AND while it existed (i.e. made while still an employee/agent)
· Doesn’t have to be while on the job – can be off the job but talking about the job
· Rationales for vicarious party statements – Necessity, Fairness, Reliability
· Proponent carries the burden of showing declarant was either authorized or employed/agent w/in scope
· EXCEPTION: Govt Employees  generally, they can’t bind the sovereign, so their statements aren’t admissible against the govt when the govt is a party to a suit
· (E) Co-Conspirator Statements
· Judge decides if there is a conspiracy and whether it’s made in furtherance of
· Burden of proof = preponderance (but proving a conspiracy charge is beyond reasonable doubt)
· Rationale – reliability? Fairness, necessity
· RULE: anything someone says about conspiracy admissible against any member of conspiracy 
· Even if you don’t agree w/ what was said or didn’t know, admissible if you’re part of the conspiracy
· REQIUIREMENTS:
(1) Declarant and the party against whom the statement is offered were both members of a conspiracy
a. Prove someone knowingly joined enterprise w/ others to achieve unlawful objective (don’t need to know all members)
(2) The statement made by the declarant was made during the conspiracy
a. Conspiracy starts and ends  starts when you join (statements made before generally won’t be admissible against you – exception would be “up to speed” statements); ends when it is accomplished, fails, or withdraw
i. Concealment phase – most cts says once it’s accomplished, it’s over, but lots of argument about this
(3) The statement was made in furtherance of the conspiracy
a. Treat an arrest as an end of that person’s membership of the conspiracy
· Bruton case – Confession by 1 may not be admissible against 2 UNLESS: (1) 1 testifies  need to be subject to cross; OR (2) meets co-conspirator statement requirements
· Basically have to sever the trials to protect 2s constitutional rights


	The Hearsay Exceptions (hearsay that is admissible)

	In general:
· Personal knowledge requirement  will need personal knowledge on behalf of declarant
· You can impeach a declarant’s credibility in other ways (i.e. prior inconsistent statement, bias, motive to lie) FRE 806

FRE 803(1) Present Sense Impression
· RULE: A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it
(1) Event/condition
(2) Statement describing or explaining that event/condition
(3) Made while or immediately after the declarant perceived it
· Rationale – no memory danger, lower risk of insincerity
· CA RULE CEC 1241 Contemporaneous Statements - Limits present sense impressions to a declarant’s explanations of her own conduct
· Not allowed if describing someone elses conduct
· Narrower rule than FRE

FRE 803(2) Excited Utterance
· RULE: A statement relating to a startling event or condition, made while the declarant was under the stress of excitement that it caused
(1) Startling event/condition
(2) Statement relating to that event/condition
(3) Made while declarant under stress or excitement
a. No time limit  can be rekindled stress
b. “under stress”?  look at whether there was a lapse of time, in response to an inquiry, physical/mental condition of declarant, characteristics of the event, subject matter of the statement
(4) The stress or excitement was caused by the startling event/condition (nexus)
· Rationale – notion of being overwhelmed such that you can’t lie
· Most courts think it is a subjective test – was the person actually stressed?

FRE 803(3) Then-Existing State of Mind
· Foundation:
· (1) Content of statement expresses the declarant’s state of mind (or emotional, sensory, or physical condition)
· (2) that existed at the time of the statement
· Relevance of state of mind  motive/intent, notice/warning (awareness), bias (dislike), injury/damage (“moan and groan” evidence in PI cases)
· Can use then-existing state of mind to infer past, present, and future state of mind or conduct
· Rationale – present sense impressions, necessity
· No perception or memory dangers b/c the relevance is for what the belief reflects  not using it to prove any objective reality – just show what is happening in their head
· Necessity – relevant for many causes of action requiring proof of notice or intent  hard to prove someone’s state of mind w/o getting their statement of their then existing state of mind
· Dispute re how long a feeling endured
· E.g., you said you hated someone a year ago and now charged w/ assaulting them – was your hate a year ago relevant to now?
· Hillmon case -  claims the body wasn’t Hillmon’s and it was actually Walters and Hillmon is in hiding  letter from Walter before incident saying he intended to leave Wichita (infer w/ Hillmon)  admissible under 803(3) exception b/c shows his intention to leave which makes it more likely he did leave
· 803(3) rejects this, but ACN says Hillmon still intact  competing legislative intent
· Proving Hillmon’s conduct w/ Walter’s statement of Walter’s intent: some cts say you can do this, but other cts say you can’t  w/ corroborating evidence of the other party’s actions, would come in
· criticism is that it’s only reliable if the other party also intended to go w/ Walter (not just Walter saying “I intend to go”)
· Common situation  victim’s last words are “going to meet bob” and never seen again  prosecution wants to use this statement to prove that Bob killed victim
· LIMITATION: 803(3) statements NOT ADMISSIBLE TO PROVE the fact remembered or believed (can’t just put “I believe” before any statement)
· EXAMPLE: “I remember last month seeing roaches.” – could prove notice, but not the fact that there were actually roaches there
· CA RULE CEC 1251 - can use statements of past state of mind to prove past state of mind, but ONLY IF declarant is unavailable. 
· State of Mind Summary:
· Can use statements of then-existing state of mind to prove past, present, and future state of mind or conduct of declarant
· Cannot use statement of then-existing state of mind to prove prior act of someone other than declarant, but you might be able to prove the future conduct of someone other than declarant. (Hillmon)

FRE 803(4) Medical Diagnosis or Treatment
· Foundation:
· (1) statement
· (2) for purposes of medical diagnosis or treatment,
· (3) that describes medical history, past or present symptoms, pains or sensations, or the general cause of symptoms/sensations
· (4) reasonably pertinent to diagnosis
· FACTORS: when/how, important objects or implements, timing and onset of symptoms, apparent cause, nature of symptoms
· Question re whos pertinence matters  most cts leave it up to med professionals to tell us what’s pertinent
· Lapp struggles w/ this b/c doctors want to hear everything and THEN decide what’s not pertinent
· Rationale – sincerity danger is minimized
· Rule doesn’t require declarant be the patient or that the statement be made to a doctor, just for the purpose of treatment
· Does NOT cover info from doctors to patients, just info TO the doctor

Fixing Failed Memory:
FRE 612 Present Recollection Refreshed
· Wit says “I don’t remember” on the stand so you can refresh their memory w/ anything (photos, slideshow, dance, etc.)
FRE 803(5) Past Recorded Recollection
· If refreshing under 612 fails, use past recorded recollection
· REQUIREMENTS:
· (1) Wit has personal knowledge of a fact or event
· (2) Wit recorded that personal knowledge while events still fresh in her memory
· (3) Wit states that when she prepared the record, the record was accurate
· (4) At trial, the wit can’t completely and accurately recall the facts even after reviewing the document
· Often will read the doc/recording out loud in place of the testimony
· Rationale – no memory danger


FRE 803(6) Business Records
· Foundation:
· (1) A record of a biz, org, occupation, individual – not necessarily for profit
· (2) Of an act, event, condition, opinion, or diagnosis
· CA doesn’t include opinion or diagnosis
· Record = anything stored outside of the human mind that can be recalled in some form other than oral testimony
· (3) Made at/near time of event/act/condition/opinion/diagnosis
· Gives reliability
· (4) Made by, or from, info transmitted by someone w/ knowledge of the act/event/etc.
· (5) Record kept in the course of a regularly conducted activity  subject matter element
· record re what the biz regularly does
· accident reports now fall under regular biz activity (and old case previously said the biz not in business of investigating)
· (6) Making the record was a regular practice  process element
· e.g., receipts, payroll, shipments, orders – whenever there’s a policy to keep that type of report
· but, wouldn’t be regular practice if it was an email written by someone not involved in that type of biz
· (7) All of the above shown by the testimony of a qualified wit or custodian, or by a certification that complies w/ 902(b)(11)/(12)
· now allow for a written declaration saying this is how records are kept/this is regular/etc.
· (8) Excludable if lack of trustworthiness
· cts can keep evidence out b/c of this

Public Records
803(8)(A)(i) Public records of “the office’s activities”
· Internal workings of own agency (e.g., payroll, budget, etc.), not any report created by the agency
803(8)(A)(ii) Records concerning matters observed by public officials when there was a duty to make the observation and report
· EXCEPTION: In a criminal case, matters observed by law enforcement NOT admissible
· Pro- rule linked to confrontation clause
· Law enforcement = those who perform a prosecutorial or investigative function (coroner probably not, but LAPD crime lab specialist yes)
· Doesn’t exclude routine/regular activities (e.g., list of items person had when they went to jail)
· Cts say s can offer public records against the govt
803(8)(A)(iii) Factual Findings – in investigative reports
· Govt = neutral investigator creating reliable reports
· Beech Aircraft – investigated report of plane crash had probable cause  Q what do “factual findings” include? Just facts? Opinions/conclusions?  factual findings include the statement re probable cause
· Trustworthiness element safeguards against possible unreliability w/ including opinions
· Would be difficult to distinguish facts from opinions
803(7) & 803(10) Absence of Entry in Business or Public Record
· Lack of a complaint or lack of a record isn’t barred by hearsay  would be admissible, really not hearsay

803(21) Reputation concerning character  hearsay exception for the reputation testimony in character evidence
803(22) Judgment of a previous conviction – admissible if crime punishable by more than 1 yr, offered to prove fact essential to judgment

FRE 804 Declarant Unavailable:
· MUST show declarant is UNAVAILABLE and then meet the elements
· Unavailable:
· (1) Assertion of privilege  privilege applied and validly asserted (must be on the stand to assert)
· When this is a criminal  asserting the 5th amendment privilege, wouldn’t count as unavailability to get the prior depo testimony in – would be undermining live testimony if you could get prior depo testimony in
· (2) Refusal to testify  judge orders you to answer, still refuse, then ask for wit to be declared unavailable
· (3) Lack of memory  on stand asserting unavailability
· (4) Death or impairment  judge inclined to delay trials and allow wit to get better if sick
· (5) Absence  must use reasonable efforts to secure wit and show what they were
· Duty to Depose Rule – must try to get depo if can’t get them to court  only if you can’t get depo, then ct will find them unavailable
· Covers dying declarations, declarations against interest, and statements of personal/family history
· If unavailability due to death, sickness, privilege, failed memory, or refusing to testify you don’t have to try and depose the person
· If offering former testimony, no duty to depose
· 804(a) – if statement’s proponent purposefully or caused the unavailability, won’t benefit from wrongful actions and prior testimony wouldn’t be admitted
· Need the cause/purposefulness to be shown  other side would need evidence of what you did (e.g., show threats made and threats caused wit to be unavailable)
· 5 different types: (1)-(3) require you to have a wit on stand showing declarant unavailability
(1) Former Testimony
a. Ways to get former testimony in: 
i. Direct Statements 801(d)(2)(A) - must be offered against the party who made the statement. Party need not take stand.
ii. Prior Inconsistent Statements – 613 to impeach, declarant must have opp to explain or deny; 801(d)(1)(A) for truth
iii. Refresh recollection
b. Testimony that:
i. Was given as a wit at trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; AND
ii. Is now offered against a party who had (or in civ case, whose predecessor in interest had) an opportunity and similar motive to develop it by direct, cross, or redirect
c. 804(b)(1)(B) – Former Testimony Offered at a CRIMINAL TRIAL
i. declarant unavailable and the person against who it’s offered has similar motive or opportunity to cross/develop
ii. Prior proceeding: declarant testifies,  or govt cross
iii. At least 1 opportunity to cross the same party -  or govt can’t cross at present trial
iv. Issue w/ preliminary hearing in criminal cases  lower burden, probable cause. Also, cop will testify w/ lots of hearsay
d. 804(b)(1)(B) – Former Testimony Offered at a CIVIL TRIAL
i. declarant unavailable and person against who its offered has similar interest and opportunity to develop testimony
ii. does NOT need ot be the same lawsuit
iii. parties do NOT have to be identical – can’t cross the same party or successor in interest
iv. Predecessor in interest = liberal “similar motive” interpretation  similar motive as the current litigant to develop testimony at prior hearing
1. Looking for  was  present at prior and did they have similar motive to develop testimony? OR was someone else on same side as  present w/ opportunity to develop testimony?
2. Financial stakes might matter in terms of motive to develop testimony
e. US v. Salerno – Can  introduce grand jury testimony against the govt when wits now claim the 5th am and refuse to testify?
i. 2nd circ held grand jury test shouldn’t have been admitted b/c govt had no motive to press the wits
ii. SCOTUS remands back to dist ct to find out if similar motive existed
f. CA RULE CEC 1292 - the former testimony rule for civil cases does not include “predecessor in interest” language  functions the same – interpret predecessor in interest = similar motive
(2) Dying Declaration
a. Foundation:
i. (1) statement re clause or circumstances of impending death
1. is death imminent? Judge decides. Cardozo – “consciousness of a swift and certain doom”
ii. (2) made while declarant believes death is imminent
1. don’t have to die, just have to think you’re going to die
iii. (3) declarant has personal knowledge
iv. (4) statement offered in homicide prosecution or in civil case
b. CA RULE CEC 1242 - dying declarations are admissible in any criminal proceeding, not just homicide cases
c. Rationale – when you’re dying you won’t lie. Also necessary – dead person might be only one w/ personal knowledge of who caused the death
(3) Declarations Against Interest
a. Foundation:
i. (1) content of statement was 1) against declarant’s interest, 2) subject declarant to liability, or 3) could render claim held by declarant invalid
1. rationale – likely to tell the truth if making a statement like this
ii. (2) reasonable person wouldn’t have said it unless true b/c against interest
1. prosecution concerned w/ people already serving life in prison taking the blame for other crimes to not get their crew in trouble
iii. (3) If exposes declarant to criminal liability, need corroboration – indicate trustworthiness
1. Trustworthiness Factors:
a. Did declarant plead guilty before making the statement, or was declarant still exposed to prosecution?
b. Motive in making the statement
c. Did declarant repeat the statement? Consistently?
d. To whom was the statement made?
e. Relationship of declarant to the accused
f. Nature and strength of independent evidence relevant to the conduct in question
b. Distinguish btw 801 opposing party statements:
i. If made by a party, use 801 b/c you don’t have to show unavailability
ii. Statements against interest usually made by non-parties – usually offered to show  didn’t do it
iii. 801 has no limit on content  whereas statements against interest limited to statements meeting the “against interest” standard
iv. 801 has no personal knowledge or corroboration requirement  - applicable equally in crim and civ cases
c. CA RULE CEC 1230 - includes statements that carry risk of making declarant object of ridicule or hurt declarant’s reputation (e.g., adultery, racism – subject declarant to social disgrace)
(4) Declarations of Personal/Family History
a. Foundation:
i. (1) content concerns declarant’s own personal/family history (don’t need personal knowledge) OR
ii. (2) concerns personal/family history of someone declarant is related
(5) Forfeiture by Wrongdoing
a. Statement offered against a party that wrongfully caused the declarant’s unavailability as a wit – and did so intending that result
b. If you cause someone to be unavailable to testify at trial, you don’t get the benefit of their unavailability
c. Wrongdoing constitutes a WAIVER of the hearsay exclusion – any relevant out-of-court statement made by the unavailable declarant can come in
d. Foundation:
i. (1) Party opposing hearsay engaged or acquiesced in wrongdoing
ii. (2) Intended to procure unavailability of declarant
iii. (3) Wrongdoing rendered declarant unavailable
iv. (4) Statement offered against wrongdoer
e. Wrongdoing = anything dissuading declarant from testifying
f. Could apply to potential witnesses – the charge doesn’t have to be filed

FRE 807 Residual Exception – a hearsay statement is not excluded by the rule against hearsay even if the statement isn’t specifically covered by an exception in 803 or 804, in the following circumstances:
(1) Trustworthiness – statement has “equivalent circumstantial guarantees of trustworthiness”
(2) Relevance
(3) Need/Probativeness – more probative on the point for which it is offered than any other evidence the proponent can obtain through reasonable efforts
(4) Interests of Justice – offered to prove material fact
(5) Reasonable Notice
· Theories behind this – near miss/close close to hearsay exception but didn’t get it or close enough, reliable enough




	REVIEW: Hearsay

	Preliminary Issue = Is it hearsay (out-of-court statement offered for truth of the matter asserted?)
· Verbal act – “I agree”
· Effect on listener – warning, notice, threat
· State of mind
· Prove it was made – slander, libel, or prove person can speak
· Non-assertive conduct

If it is hearsay, check for an exception/exemption:
· 801 prior statements and opposing party statements – defined as nonhearsay
· 803 exception (declarant’s availability doesn’t matter)  present sense impression, excited utterance, then-existing state of mind, medical diagnosis or treatment, recorded recollection, business records, public records
· 804 exception (declarant must be available)  former testimony, dying declarations, statement against interest, forfeiture by wrongdoing
· Long shot at residual exception

If it is hearsay AND declarant is unavailable AND it is offered against  in a criminal case, CONFRONTATION CLAUSE ISSUE?
· Is it testimonial? Crawford/Davis/Bryant/Melendez-Diaz/Bullcoming/Williams
· If yes, inadmissible unless  had prior opportunity to cross-examine the declarant about the statement
· May be admissible if forfeiture by wrongdoing (Giles) or maybe if dying declaration (Crawford)

	Hearsay & The Confrontation Clause

	Confrontation clause – “in all criminal prosecutions, the accused shall enjoy the right to…be confronted with the witnesses against him…”
· Applies to all criminal prosecutions only
· The right is held by the accused – evidence introduced by defense against prosecution not applicable
· The right held is “to be confronted with the witnesses against him”
· History: (1) primary purpose was to prevent ex parte examinations as evidence against the accused. (2) framers wouldn’t admit testimonial statements of a wit who didn’t testify at trial, unless the wit was unavailable AND  had prior opp to cross.

RULE: if TESTIMONIALS, jury won’t hear it UNLESS:
(1) Declarant is unavailable AND
(2)  had opportunity to cross previously

Crawford v. Washington -  stabbed man who tried to rape his wife  at trial,  played tape of wife’s statement to police describing the stabbing and wife won’t testify  SCOTUS says statement (the tape) inadmissible b/c violates confrontation clause b/c it was testimonial hearsay
· Testimonial = formal statement made for the purpose of establishing or proving some fact
· When someone out-of-court is doing what a wit would do on the stand (e.g., custodial interrogation, prior test at prelim/grant jury/prior trial, affidavits, confessions, statements made when person knows they can be used at trial)
· RULE: violates clause if testimonial, but no violation if declarant unavailable and  had opp to cross
· If it’s not testimonial, then CC doesn’t apply
· CC not invoked if OOC statement is not offered to prove truth of the matter asserted
· Forfeiture by wrongdoing can, on an equitable basis, extinguish a confrontation clause claim
· Dying declarations might also be let in
· Procedural, not substantive guarantee  guaranteeing you got the right to test evidence’s reliability, not guaranteeing that it’s reliable

Davis v. Washington; Hammon v. Indiana – Q is whether statements made during 911 call or at crime scene “testimonial” and subject to CC
· Davis – domestic violence victim calls 911 on  (frantic voice) and 911 call not found to be testimonial
· Hammon – domestic violence situation also and victim’s statement to officer admissible b/c of excited utterance and not testimonial, but affidavit describing what happened is testimonial
· Primary Purpose Test:
· Nontestimonial = made under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an emergency
· Testimonial = circumstances objectively indicate that there is no ongoing emergency and the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution
· Hammon Holding:
· Police interrogation was more like an investigation into possibly criminal past conduct – “what happened” vs “what IS happening”
· No emergency in progress – describe past events, delivered at some remove in time from the danger she described
· Not essential that police interrogation was at the station – it was formal enough
· Davis 911 Call Holding:
· 911 operator was trying to resolve a present emergency – true even of the operator’s effort to establish the assailant’s identity so officers could find them (public safety concern)
· BUT after operator said “stop talking and answer my questions” the statements were testimonial (similar to structured police questioning in Crawford)
· Davis points:
· A volunteered statement can be testimonial  CC doesn’t only apply to statements made in response to interrogation
· Not all statements to police are testimonial  some initial inquiries will yield non-testimonial responses
· Davis re domestic violence  often involve victims who don’t want to testify – ct says this reason shouldn’t justify a diff result
· Justic Thomas’s view = clause only protects against formalized testimonial materials like affidavits, depos, prior test, confessions

Michigan v. Bryant – cops respond to a man shot and victim told cops who shot him and what happened. Conversation ended when ambulance came, victim died at the hospital and his statements admitted against  at trial  SCOTUS holds primary purpose was to meet ongoing emergency and non-testimonial so admissible
· Bryant Factors:
· (1) Circumstances in which the encounter occurs, and
· (2) The statements and actions of the parties (declarant and interrogators)
· (3) Hearsay/Reliability – in determining the primary purpose, standard rules of hearsay, designed to identify some statements as reliable, will be relevant  Reliability is relevant and part of determining the primary purpose
· nobody knows what this reliability part means – Scalia disagrees with it b/c statement can be both reliable and testimonial
· Bryant factors applied whenever prosecutor wants to introduce admissible hearsay – complicated when statements made to cops

Forensic Reports – reports prepared by people not directly involved in crime investigation and law enforcement (e.g., drug, blood alcohol, fingerprint, DNA, ballistics, autopsies)
· Were admitted under business/public records but when Crawford decided, may make it testimonial – can’t get exact technician on stand

Melendez-Diaz – affidavit that it was actually cocaine and SCOTUS found that testimonial
· Identical to live testimony
· Made under circumstances which would lead an objective witness to reasonably believe that the statement would be available at trial
· Dissent  “witness” in clause doesn’t include the lab technician – they’re just a scientist who tests something, not accusatory. Also more like business records which Crawfor says are nontestimonial. Would also make prosecutions costly/impossible.

Bullcoming – report re s blood alcohol content, but by the time trial started the technician was on unpaid leave so put a different tech on the stand  SCOTUS found this wasn’t enough b/c the report was testimonial
· Witness hasn’t observed or supervised any of the testing so couldn’t answer any cross questions about the particular test
· No exceptions on the terms of 6th am – can’t get it in through someone else
· Purpose was report was for use at trial
· Dissent  just a report, not a formal affidavit

Williams – blood from crime scene tested and  blood on it, get a 3rd expert saying crime scene DNA matches  and expert relies on original report to come to his own conclusion 
· SCOTUS says the reports weren’t testimonial – just what the DNA was, not like saying BAC was X b/c that’s a crime in itself
· Underlying forensic report wasn’t testimonial under primary purpose test  no CC violation
· 4 Votes: No CC violation b/c non-hearsay, and non-testimonial b/c didn’t accuse targeted individual
· Thomas: No CC violation b/c underlying report was non-testimonial hearsay b/c not formal and solemn
· 4 Votes: CC violation b/c testimonial hearsay

Recent case: 3 year old can’t offer testimonial statements

Reports  look for signature at bottom to make it formal enough, would likely get 5 votes
Non-reports  have Crawford/Davis/Hammon/Bryant – throw in reliability factor but still don’t know how lower cts will treat it









IV. OPINION EVIDENCE & EXPERTS
	Opinion Testimony

	FRE 701 – lay opinion testimony is admissible
· Lay opinion – results from process of reasoning familiar in everyday life
· Facts = firsthand observations
· Opinions = inferences drawn from those observations
· PERMISSIBLE IF:
a. Rationally based on the witness’s perception – derived from what you saw or heard (personal knowledge requirement)
b. Helpful to clearly understanding the witness’s testimony or determining a fact in issue (helpful to trier of fact); and
i. Helpful = facilitate presentation of evidence
ii. Not helpful = when wit is coming to conclusion jury is asked to resolve (e.g., “he was driving negligently”)
c. Not based on scientific, technical, or other specialized knowledge w/in scope of FRE 702
· Lay opinion permitted:
· Emotional/psychological state of another (angry, nervous, upset, etc.)
· Conventional physical descriptions
· Appearance of objects
· Speed of moving objects
· Ordinary distances

FRE 702 – expert testimony is admissible
· Expert opinion – results from a process of reasoning which can be mastered only by specialists in the field
· Personal perception not required
· Qualifying Expert  Proponent must demonstrate by preponderance of evidence, that expert had specialized knowledge derived from skill, experience, training, or education
· Proponent wants a broader field, opponent wants narrower range
· 104(a) preponderance standard
· Qualified expert’s opinion admissible IF:
a. Helpful  Expert’s knowledge will help the trier of fact understand the evidence or determine a fact in issue;
b. Based on facts  Testimony is based on sufficient facts or data;
c. Reliable principles/methods  Testimony is the product of reliable principles and methods; and
d. Reliably applied  Expert has reliably applied the principles and methods to the facts of the case (Daubert factors)
· Frye and the General Acceptance Test – lie detector evidence offered and other side objected
· TEST: the thing from which deduction is made (the method) must be generally accepted in the field it belongs
· Relieved cts of duty to assess reliability
· Very conservative test  cutting edge science kept out of courtroom
· Opinion cited no authority, but test was still accepted
· Daubert v. Merrill Dow Pharmaceuticals – drug causing birth defects and evidence of animal studies suggested it caused defects + chemical structure analysis + reanalysis of studies now saying there are defects
· Holding:
· (1) FRE superseded the Frye test (Frye kept too much out)
· (2) Trial judge must ensure that expert testimony is relevant and reliable (Frye had put it on scientific community)
· Factors:
· (1) Tested theory?
· (2) Subject to peer review and publication?
· (3) Known or potential error rates?
· (4) Standards and controls
· (5) General acceptance
· not dispositive, seem to measure general acceptance in scientific community
· ACN additional factors: about matters coming from independent research? Unjustifiable extrapolation from accepted premise to an unfounded conclusion? Accounted for obvious alternative explanations? Just as careful in regular professional work outside paid litigation? Field of expertise known to reach reliable results?
· Courts more restrictive than they were pre-Daubert
· Dissent: judges aren’t scientists, shouldn’t be reviewing science and determining whether it’s reliable
· Joiner – focus not just on methods/principles
· A court may conclude that there is simply too great an analytical gap btw the data and the opinion offered for it to be reliable  look at “fit” btw expert opinion and underlying data and methods
· Standard of review for decisions on admissibility of expert testimony = abuse of discretion (rarely overturned)
· Kumho Tire – Daubert applies to all kinds of experts, not just scientific experts
· Didn’t want different standard for expert scientific vs technical vs engineering
· Reliability still important
· Daubert factos are non-exhaustive
· Takeaway  judges determine reliability, litigants make arguments for and against, leads to stricter gatekeeping by tc judges
· Cross is our backup test  can always attack reliability
· Basis for expert testimony:
· Permissible basis of expert opinion – limitations on what expert can rely on in coming to an opinion? Often relies on hearsay
· Facts or data in the case that the expert has been made aware of or personally observed 
· EXPERTS CAN RELY ON INADMISSIBLE EVIDENCE only if it is of the type reasonably relied on by experts in the field
· If not the type reasonably relied on by experts in the field, then needs to be admissible for expert to rely on it as a basis for her opinion
· Examples: set of facts given to expert before trial, personal observations, reading a transcript, attending trial and listening, studies or experiments
· FRE 705 – An expert may state and opinion and give reasons for it w/o first testifying to underlying facts or data
· Don’t have to tell jury even though in practice you’ll always want to
· Allows expert to say the conclusion opinion 1st
· Disclosing basis to jury:
· If basis is inadmissible evidence, can be disclosed to jury ONLY IF the probative value in helping the jury evaluate the opinion substantially outweighs its prejudicial effect of the jury misusing it FRE 703
· Presumption not to disclose
· FRE 706 – courts can appoint their own expert
· Sometimes make parties agree on who. Generally courts don’t do this.
· CA RULE on experts CEC 801 - expert testimony LIMITED:
· (1) related to a subject that is sufficiently beyond common experience that the opinion of an expert would assist the trier of fact; AND
· (2) based on a matter that reasonably may be relied upon by an expert in the field  Reasonable Reliance Test
· BUT, if based on novel scientific technique or principle, Kelly-Frye Generally Acceptance Test is VALID
· Hard to prove if what you have actually is novel
· In CA, encouraged not to describe test as novel; opponent would want to describe it as novel
· Reasonable Reliance Test: proponent must establish that it is a qualified expert AND must show that expert relied on matters of a type reasonably relied upon by experts in the field in coming to his opinion
· Experts and Confrontation:
· Requires experts offering testimonial evidence against a  must take the stand themselves
· No sworn affidavits in their place (Melendez-Diaz) and no surrogate experts in their place (Bullcoming)
· Williams  prosecution can’t introduce testimonial statements through forensic experts, mental health experts, gang experts, etc. BUT the report which formed the basis of the expert’s opinion in Williams was non-testimonial so no CC issue

FRE 704 Opinion on Ultimate Issue (negligence, causation) – permissible, but some cts keep it out under 403
· EXCEPTION: criminal s mental state or condition constituting an element (insanity)
· BUT cts don’t strictly apply it
· Way to get around this  e.g., drug charge w/ intent to distribute and expert test to say amount so large has to be intent to distribute  instead says “quantity consistent w/ someone who would with to distribute”
· Would prefer to have descriptive testimony though



V. BEST EVIDENCE RULE
	The Best Evidence Rule

	FRE 1002 – to prove the content of a writing, recording, or photograph, the original is required except as otherwise provided
· Triggered when writing used to prove the contents of a writing (e.g., Sales ledger prove what was sold, receipt to prove what was bought)
· EXCEPTIONS – no need to produce original when:
· Original is unavailable through no bad faith or proponent
· Opponent has original but refuses to produce it after notice (or if you can’t get it through judicial process)
· Photocopy exception – FRE 1003 – can use a photocopy as an original (unless genuine question about original’s authenticity)
· Secondary evidence  if showing original is excused, no hierarchy of secondary evidence – parties can choose whatever other evidence







VI. PRIVILEGES
	Privileges

	In general:
· Rules that will keep out relevant and reliable information
· Exception to everyone’s duty to give evidence  privilege = lawful reason to not give evidence
· Burden is on party attempting to assert it  default presumption = you have to talk
· Can assert a privilege wherever you are – not just in court
· Accompanied by rules of professional responsibility that impose duties of confidentiality (broader)
· Holder of a privilege can waive it, but others will be required to assert it on holders behalf (i.e. attorney bound to assert A/C priv.)
· Sometimes judges assert on behalf of a non-present person
· Can waive it by not asserting it
· Can also waive it by asserting a claim based on the communication (e.g., did something “on advice of counsel” or claim ineffective assistance of counsel)
· Most doc/patient priv waived b/c injury is what you’re disputing – claim based on a communication
· Non-parties privilege frequently comes up
· Usually privilege survives death
· Privilege protects the communication, not the underlying meaning

FRE 104(a) – judge decides whether asserting privilege is ok  preponderance of the evidence standard
FRE 501 – common law gives you the rules of privilege or in civil case, state law governs (can lead to problems when state law differs)


	Attorney-Client Privilege

	RULE: The A-C privilege applies to confidential communications btw client & lawyer made for purpose of securing legal advice
· ELEMENTS:
(1) Communication
a. Anything express or implied w/ intent to communicate (can be a nod)  looking for actions/words intended as assertions
b. Location and Name/Identity aren’t communications
(2) Made in confidence
a. Not in confidence if others hear, but mostly looking for clients intent or understanding  knew/should’ve known it’d be overheard (unexpected eavesdropper won’t eliminate privilege)
b. 3rd parties can be present and still have A-C privilege but need to know who/why (e.g., law clerk, translator – part of legal services ok)
(3) Btw attorney and client
a. Attorney = retained counsel, or someone the individual reasonably believed to be an attorney (don’t have to actually retain – initial consults still privileged)
b. All that matters is whether the client thinks they are discussing something w/ a lawyer – doesn’t have to be an actual attorney
c. Privilege extends to non-lawyer employees of law firm if communication relates to legal advice
d. Attorney gathering info from others wouldn’t be covered under A-C privilege, but might be under attorney work product
(4) To facilitate legal services
a. Look for legal advice  when doing something that a nonlawyer can do, probably not privileged
· Assume client wants to assert the privilege at all times
· Also presume lawyers acting on clients instructions (problem if attorney discloses)
· Joint Defense RULE: when co-s mount a joint defense, conversations btw the lawyers and co-s are covered by the privilege
· Attorney for 1 can’t use 2s disclosures against her. 2 retains the right to claim the privilege for statements made to facilitate legal services.
· Corporate Client:
· Control Group Test (Upjohn rejects this test)  people in corp. who can act on legal advice
· Means that communications by low level employee’s aren’t covered  problem b/c counsel needs to speak w/ them
· Upjohn  Privileged = Communications made by Upjohn employees to counsel at the direction of corporate superiors about matters w/in scope of their employment duties for the purpose of obtaining legal advice
· General counsel investigating managers paying local officials and IRS demanded his notes from interviews w/ employees
· SCOTUS held that the client is much broader than in the control group test
· Factors:
(1) Communications made by employees
(2) To corporate counsel
(3) At the direction of corporate superiors
(4) For purpose of obtaining legal advice
(5) Regarding matters w/in employee’s duties
(6) Employee knew the purpose of the communication
· Waiver
· Presume clients intend to maintain privilege
· And presume attorneys act on behalf of clients intent (so if attorney discloses, presume a-c privilege waived)
· If attorney wrongfully discloses, client would have to show it wasn’t authorized which is hard to do
· FRE 502 Subject Matter Waiver:
· (a) INTENTIONAL DISCLOSURES - when disclosure made in federal proceeding or to a federal office and waives A-C privilege, waiver extends to an undisclosed communication or information in fed or state proceeding ONLY IF:
· (1) waiver is intentional;
· (2) disclosed and undisclosed communications or information concern the same subject matter; AND
· (3) they ought in fairness to be considered together
· you havn’t waived privilege for things not on same subject matter
· (b) INADVERTENT DISCLOSURES – when made in a fed proceeding or to fed office, the disclosure does not operate as a waiver in fed or state proceeding IF:
· (1) the disclosure is inadvertent;
· (2) the holder of the privilege took reasonable steps to prevent disclosure; AND
· (3) the holder promptly took reasonable steps to fix the error
· ct will say A-C priv still in tact  prevents further disclosure, but other side still has read it which may help them
· 502(d) Court can say it is still privileged  whatever you turn over, privilege is intact
· concern w/ doc heavy litigation – ct doesn’t want to constantly have disputes over whether a doc is privileged
· sometimes parties take advantage of the rule and transferring costs to the other side since priv will be there even if they find something
· Sometimes doesn’t work b/c still might hint at other side to investigate something more
· Waiver by attacking attorney’s competence
· Claim malpractice, ineffective assistance of counsel, advice of counsel
· CEC 958 commentary – attorney has right to bring forth evidence in their defense
· Protects the communication, not the underlying information
· Not a safe harbor for incriminating documents
· Crime-Fraud Exception  If lawyer’s services were obtained in order to further a crime or fraud, PRIVILEGE LOST
· Advice about past wrongdoing doesn’t destroy privilege
· Doesn’t matter if attorney knows that client is seeking their help to commit a crime
· Unlike hearsay where you can use the hearsay statement to decide if it’s hearsay, you CAN’T use a privileged statement in the courtroom to decide if it meets the crime-fraud exception  go back to chambers and tell the judge and then judge decides


	Doctor-Patient Privilege

	Doctor-Patient in general:
· Patient = holder of the privilege
· Covers confidential communications  the fact that a patient consulted a doc, has been treated, and the number and dates of visits not covered by the privilege
· Waiver occurs via disclosure or putting physical condition into issue in litigation
· CEC 994 is CA rule  most states have a rule, but fed doesn’t
· A lot of exceptions (crime-fraud, not applicable in criminal proceedings, 8 other exceptions in CA)  narrow privilege

Psychotherapist Privilege:
· More robust than doctor-patient
· Still litigant exception when you put mental health at issue (sue for emotional damages)
· Jaffe case: cop saw counselor after she killed someone on the job and family of deceased wanted psych notes when they sued for excessive force  didn’t disclose  ct says this is privileged
· Confidence and trust very important in this relationship  communication is critical
· All 50 states support the privilege, so if fed ct doesn’t recognize, undermines state law
· If cop knew it wouldn’t be privileged, wouldn’t see psych  evidence wouldn’t come up w/o privilege
· Public interest – want to get those help who need it
· Privilege includes social worker
· Exceptions:
· Voluntary disclosure, consent to disclosure
· Patient-litigant exception – making mental or emotional condition part of claim
· Dangerous patient exception  if client is danger to self or others (also exists in A-C privilege)



	Spousal Privileges

	2 Spousal Privileges:
(1) Marital Communication Privilege
a. Protects against disclosure of a confidential communication btw spouses
i. Communication – won’t cover acts (i.e., won’t cover what time you see your husband come home)
ii. Confidentiality is presumed btw spouses  must show not confidential if saying it’s not
1. Knew/should’ve known overheard by 3rd parties – would destroy confidentiality
iii. Covers communication made DURING the marriage
1. Will survive dissolution of the marriage
2. If made during marriage, divorce at time of testimony doesn’t destroy privilege
3. Legal separations are complicated
b. Spouses don’t need to be parties to lit to apply privilege
c. Privilege held by BOTH spouses
d. EXCEPTIONS:
i. Crime-fraud  communication to further crime/fraud not covered
ii. Legal proceedings btw spouses – can’t assert privilege
iii. Prosecution for crimes against spouse or children – can’t assert privilege   can’t use privilege as shield in domestic violence case
e. Rationale – protects marital privacy, encourage free communication btw spouses
(2) Marital Testimonial Privilege
a. Protects against spouses having to testify against each other
b. Spouses must be MARRIED AT TIME OF TESTIMONY
c. Privilege can entirely prevent the spouse from taking the stand as a witness adverse to the other spouse, regardless of subject matter of testimony
d. FRE  only applies in criminal cases
e. CA  applies in both civil and criminal
f. Trammel RULE: Testimonial privilege can only be invoked by the testifying spouse.  can’t prevent wit spouse from testifying.
i. Why? If one spouse is willing to testify against the other, relationship in disrepair and privilege serves no purpose
ii. Empowers a prosecutor b/c they can cut a deal w/ the spouse to testify
g. EXCEPTIONS:
i. Legal proceeding btw spouses
ii. Prosecution for crimes against spouse or children
iii. Sham or dead marriages – just using marriage for testimonial privilege 
h. Rationale – protects marital harmony
	
	Marital Communication Privilege
	Marital Testimonial Privilege

	Civil, Criminal, or Both?
	Both
	Criminal only (CA = civ and crim)

	Who may assert/waive?
	Both
	Witness spouse

	Cover pre-marriage stuff?
	No
	Yes

	Survive the marriage?
	Yes
	No
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