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Control by the Court (FRE 611(a))
The court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to:
1. Make those procedures effective for determining the truth
2. Avoid wasting time
3. Protect witnesses from harassment or undue embarrassment
· But the lawyers get to choose how they order their witnesses

Hostile Witness: can ask leading questions and use any techniques you would on cross

Rule of Completeness (FRE 106)
If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part—or any other writing or recorded statement—that in fairness ought to be considered at the same time
· Video excerpt of little kid saying, “when I grow up, I’m gonna have me a gun”: the rule would allow the other side to play the rest of the interview at the moment the party plays the clip
· Think of giving the jury context so it won’t be misled

Scope of Testimony (FRE 611(b))
· Direct limits the scope of cross
· Scope of cross includes impeachment; lawyers can also ask leading questions on cross

Mode of Questioning (FRE 611(c))
· Objections as to form: asking questions in the proper way
· Objections as to content, e.g., hearsay, authenticity, relevance, etc.
· Example: “were you assigned to do that or was that your normal duty for that day or did someone tell you to assist”; objection “compound” – if the person says yes we don’t know what they are saying yes to (objection to form)
· Example: “did you come into contact with the inmate, the same individual seated at the counsel table”; objection “leading the witness” – you have to ask “do you see that individual in the courtroom today,” not “is it the same person sitting at the table” (objection to form)

Preserving Error (FRE 103)
1. If the ruling admits evidence, a party, on the record:
a. Timely objects or moves to strike &
b. States the specific ground, unless it was apparent from the context (only that specific ground will be considered on appeal)
2. If the ruling excludes evidence, a party informs the court of its substance by an offer of proof (a talk on the record outside the presence of the jury why it should be admissible), unless the substance was apparent from the context
3. Plain error even if not preserved [RARE!]: if an error is so serious and obvious, then we can discuss it on appeal even without an objection

CEC: no plain error rule; lawyers must make an objection on the record to preserve an evidentiary issue for appeal

Sequester Witnesses (FRE 615)
At a party’s request, the court must order witnesses excluded so that they can’t hear other witnesses’ testimony, or the court may do so sua sponte
This rule doesn’t authorize the exclusion of:
1. A party who is a natural person
2. An officer or employee of a party that is not a natural person, after being designated as the party’s representative by its attorney
3. A person whose presence a party shows to be essential to presenting the party’s claim or defense, e.g., detective
4. A person authorized by statute to be present

Questioning by Judge (FRE 614)
The judge may question witnesses, but judges usually prefer not to
The judge can also call a witness of its own, and each side will have the opportunity to cross-examine her


Post-Verdict Jury Testimony

Tanner: jurors couldn’t testify post-verdict that they had been drinking and doing drugs during trial—despite it could’ve deprived D of the constitutional right to a competent jury—because the misconduct should’ve been caught, if at all, during trial and we shouldn’t disturb the finality of their decision
· Substance abuse wasn’t the improper outside influence that FRE 606(b) allows jurors to testify about; substance abuse is no more an outside influence that “a virus, poorly prepared food, or a lack of sleep”
· If Tanner was in California state court, the jury would’ve been allowed to testify

FRE 606(b)
1. A juror may not testify (or give affidavit or evidence) about: any statement made or incident that occurred during the jury’s deliberations; the effect of anything on that juror’s or another juror’s vote; or any juror’s mental processes concerning the verdict or indictment
2. Exceptions.  A juror may testify about whether:
a. Extraneous prejudicial information was improperly brought to the jury’s attention, e.g., juror comes in with newspaper article on the case and jurors all discuss it before deliberating
b. An outside influence was improperly brought to bear on any juror, e.g., extortion or bribery
c. A mistake was made in entering the verdict on the verdict form

CEC 1150
Upon an inquiry as to the validity of a verdict, any otherwise admissible evidence may be received as to statements made, or conduct, conditions, or events occurring, either within or without the jury room, of such a character as is likely to have influenced the verdict improperly

Bottom Line:
· In federal court, jury verdicts are final, and the jury can’t themselves testify except under limited circumstances
· In California, we may present evidence of impropriety even through juror testimony


Preliminary Questions

*Exam tip: don’t write a paragraph on 104; just include “by a preponderance of the evidence” or “with evidence sufficient to support a finding” as you go through the essay and 104 applies

Judges are to decide preliminary questions of evidence under FRE 104(a)-(b).

Most preliminary questions are relevant whether or not (1) the witness is a qualified expert, (2) privilege exists, (3) hearsay is admissible, or (4) behavior is habit.  These questions are for the judge to decide under a restrictive 104(a) standard—to prevent the jury from hearing relevant evidence that they might have to ignore (which is unlikely possible).

Conditional relevance means that the evidence is not relevant unless a particular fact is true (e.g., a dagger from D’s closet would be irrelevant if V was shot rather than stabbed).  In such situations, the jury will likely ignore the irrelevant evidence if it finds the fact not to be true.  Therefore, the judge can answer such questions under a lower 104(b) standard.


	FRE 104(a)
	FRE 104(b)

	Judge is restrictive gatekeeper

	Judge is permissive gatekeeper

	Preponderance standard (more likely than not)

	Sufficiency standard (lower; sufficient to support a finding)

	Considers all evidence (except privilege)

	Considers whether jury could reasonably believe fact to be true

	Assesses credibility (because judge is the fact finder for the issue)

	Credibility not considered

	Most preliminary questions of admissibility, including:

1. Qualification of witness as expert
2. Existence of privilege
3. Admissibility of hearsay
4. Habit
	Questions of conditional relevance, including:

1. Personal knowledge of witness under FRE 602
2. Authentication under FRE 901
3. Prior acts under FRE 404 & 413-415





Relevance

FRE 402
Relevant evidence is admissible unless any of the following provides otherwise:
· U.S. Constitution
· Federal statute
· FRE
· Other rules prescribed by the Supreme Court
Irrelevant evidence is not admissible

FRE 401
Evidence is relevant if both:
1. It has any tendency to make some fact more or less probable than it would be without the evidence
· Any tendency is a low standard: relevant does not mean sufficient, alone, to prove a fact of consequence
· FRE favors admissibility
· Evidence must be rationally probative
· Relevance is relational, e.g., testimony that an earlier witness (D’s cellmate) was a gang member would be relevant to show that witness was lying to protect D only if we know that D was in that gang
2. The fact is of consequence in determining the action, i.e., material
· The fact to be proved may be ultimate, intermediate, or evidentiary
· Fact of consequence helps jury decide the case

*Exam tip: after explaining relevance, you can give policy arguments, such as, “the rule favors admissibility,” “it is a low threshold,” fairness, efficiency, etc.

Knapp
· D claims that he heard that V (a sheriff) beat an old man to death during his arrest, so D was afraid of V and that is why he used self-defense
· P offers evidence that the old man died of alcoholism and senility, and had no bruises, so the sheriff did not beat him to death
· D says that is irrelevant because D only needed to hear that the sheriff beat the old man to death—whether that is true is not relevant to self-defense
· However, the court found that it was relevant to show that D was unlikely to hear the story that the sheriff beat the old man to death if the sheriff did not actually do so
· Note that D claimed he couldn’t remember who told him the story; don’t forget that in ordinary self-defense cases, you need to focus of D’s personal belief regardless of its truth

Stever: let the jury hear relevant evidence, and they can choose whether to believe it or not; persuasiveness is not a factor for determining relevance

Class Hypo: Someone robbed Sonia’s in a black jacket and Kobe jersey
· Evidence that satanic cult members wear black clothing, and D is in a satanic cult  irrelevant because it doesn’t make it more likely that D was wearing black
· Evidence that D owns a black jacket and Kobe jersey  relevant because he’s in the population of people who could’ve committed the robbery (but low probative value because lots of people own those)
· Evidence that D is enrolled in LLS  relevant because D would be more likely to be on campus (medium probative value)
· Evidence that D was on campus at the time of the robbery  relevant (more probative)
· Evidence that D was seen in Sonia’s at the time of the robbery in a black jacket  relevant (highly probative)
· Evidence that D was seen with Kobe the day after the robbery  irrelevant


FRE 407-411

Relevant evidence that is inadmissible to prove fault or liability, but not for other reasons:
1. Subsequent remedial measures (FRE 407)
2. Settlement offers and negotiations in civil (FRE 408) and criminal cases (FRE 410)
3. Medical payments (FRE 409)
4. Liability insurance (FRE 411)

FRE 407-411 encourage various kinds of out-of-court activities in service of external policy goals

Subsequent Remedial Measures (FRE 407)
· Subsequent remedial measure=any action taken after the event to prevent its reoccurrence, e.g., coffee company adds “caution hot” and a snugger lid to coffee cups
· Most courts will admit evidence of a subsequent remedial measure by a third party
· FRE 407 only protects a party who made a subsequent remedial measure
· Example: gym equipment manufacturer is sued, but gym owner was the one who added warning signs after the accident
· Probative value is low because the party could be just trying to improve safety rather than admitting fault
· Policy: we want people to make safety improvements
	NOT ADMISSIBLE TO PROVE:
	MAY BE ADMISSIBLE TO PROVE:

	Negligence
	Ownership

	Culpable conduct
	Control

	Defect in product or design
	Feasibility of precautionary measures

	Need for warning or instruction
	Impeachment of credibility in some courts, but most courts don’t allow

	
	*if 3rd party



Settlement Negotiations (FRE 408)
· FRE 408 excludes not only the offer to settle but also all of the surrounding statements
· Look for true settlement negotiations, like a dispute of fault
· If A says, “it’s my fault,” and fault isn’t disputed, then the settlement negotiations aren’t protected
· Dispute can be the amount of fault or damages as well
· Exception: settlement negotiations are admissible in a criminal trial when you are talking to a government agency
· Probative value is low because people sometimes want to settle even if they weren’t at fault because litigation is expensive
· Policy: we want to encourage settlement
	NOT ADMISSIBLE TO PROVE:
	MAY BE ADMISSIBLE TO PROVE:

	Impeachment by prior inconsistent statement
	Witness bias (e.g., prior, separate settlement between witness and party)

	Liability
	Good/bad faith in negotiating

	
	Undue delay



Criminal Pleas and Plea Discussion (FRE 410)
· Same as FRE 408 but criminal
· Inadmissible in a criminal or civil case
· Statements accompanying withdrawn/no contest pleas are protected as well as statements during plea discussions with prosecuting attorney
· Statements during plea discussions with prosecutors are protected but not with cops
· Guilty plea that was not withdrawn is admissible
· Completeness exception example: if D testifies about telling P that D did X (but D also did Y and Z and told P that), then the rest of the plea discussion is admissible
· D can waive inadmissibility (Mezzanato): P might ask D to waive FRE 410 during plea negotiations, and then D can’t testify differently in court after the plea falls apart
· FRE are waivable
· Policy: we need criminal pleas
	NOT ADMISSIBLE TO PROVE:
	MAY BE ADMISSIBLE TO PROVE:

	Withdrawn guilty pleas
	Completeness

	No contest pleas
	Perjury

	Plea discussions w/prosecutor
	If D waives inadmissibility



Medical Payments (FRE 409)
· Payment of lost wages (≠medical bills) isn’t protected
· Anything said can be admissible, e.g., “I’m sorry that our coffee is so hot.  Let me pay your medical bills.”
· Probative value is low because it’s unclear that people are admitting fault when paying medical bills
· Policy: we want them to pay medical bills
	NOT ADMISSIBLE TO PROVE:
	MAY BE ADMISSIBLE TO PROVE:

	Liability for injury
	Conduct or statements made can be admitted



Liability Insurance (FRE 411)
· We worry about juries redistributing wealth irrespective of actual fault
· Probative value is low because it’s unclear that people change behavior because of insurance and often the law requires people to have insurance
· Policy: we want people to have insurance
· CA permits evidence that D does NOT have liability insurance (also for Ethical Lawyering, CA attorneys must tell clients that they don’t have malpractice insurance if work will exceed 4 hours)
	NOT ADMISSIBLE TO PROVE:
	MAY BE ADMISSIBLE TO PROVE:

	Liability
	Bias

	
	Prejudice

	
	Agency

	
	Ownership

	
	Control



Summary Chart:
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Competence of Witnesses

FRE 601
· Every person is competent to be a witness unless these rules provide otherwise
· Courts take this rule seriously; even if someone was incompetent to stand trial, she is competent to testify on a party’s behalf; age is irrelevant
· But in a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision, e.g., diversity action
· There is no federal dead man statute (prohibition of a party or interested person from testifying about certain dealings she had with someone who is now dead, in a case brought or defended by the deceased person’s estate), so this issue arises only during federal diversity suits

FRE 602
· A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter
· Example: the Johnson officer can have personal knowledge that inmates have said they are afraid of him but can’t have personal knowledge that inmates are afraid of him
· Example: a witness has personal knowledge of something she saw even if she wasn’t wearing her glasses
· Evidence to prove personal knowledge may consist of the witness’s own testimony
· “I heard it,” “I saw it,” “I was there,” etc.
· This rule doesn’t apply to a witness’s expert testimony under FRE 703
· Personal knowledge is determined under a FRE 104(b) sufficiency standard (very low)

FRE 603
· Before testifying, a witness must give an oath or affirmation to testify truthfully
· It must be in a form designed to impress that duty on the witness’s conscience, but there is no special verbal formula required, i.e., the rule can be flexible depending on the witness’s religious beliefs, mental capacity, etc.
· Oath triggers perjury and imparts the formalism of the judicial process

CEC 701
A person is disqualified to be a witness if he or she is:
1. Incapable of expressing herself concerning the matter so as to be understood, either directly or through interpretation by one who can understand her
2. Incapable of understanding the duty of a witness to tell the truth

Not Competent=
· Those who lack personal knowledge
· Those who won’t promise to tell the truth
· Those who can’t promise to tell the truth
· Witnesses barred by state competency rules like Dead Man Statutes (in certain proceedings)
· Judges, jurors, and lawyers at times

Hypnosis
· In California, witnesses can testify only about things they knew before they were hypnotized
· FRE are silent on hypnotism

Bottom line: a witness is competent if (1) she has taken an oath and (2) testifies from personal knowledge


Authenticating Exhibits

Authentication (FRE 901(a))
· Proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is
· For real evidence, it’s usually by:
1. Personal knowledge (901(b)(1)): seen it before; applies to #2 and #3
2. Readily identifiable characteristics (901(b)(4))
3. Chain of custody (901(b)(1)): for common/generic items
a. Usually prove chain by testimony of each custodian from moment seized until presented in court (901(b)(1))—each has personal knowledge of her own link in the chain
b. Need not be perfect (901(a))
c. Defect goes to weight not admissibility
d. Sufficient if testimony shows the same item in substantially the same condition
· FRE 104(b) sufficiency standard (low standard)

Demonstrative Evidence: illustration of the scene, etc.
· Evidence needs to look substantially the same (fair and accurate depiction), and differences must be clarified
· Evidence will be excluded if radically different
· Example: photograph of where Paul was run over will be authenticated by the neighbor, not by the photographer; ask if the photograph looks the same as it did on the date of the accident

Recordings (FRE 901(b)(1) or 901(b)(9))
· Recordings are often very probative because they’re untainted by bias or a witness with a faulty recollection
· Recordings can be authenticated by a witness who was there (doesn’t have to be the person who made the recording)
· Ask if it fairly and accurately depicts the scene
· If it’s a silent recording without an eyewitness (e.g., security camera), you need testimony of the method of recording and reliability
· Courts aren’t really worried about chain of custody for recordings because the ability to detect alterations is better with today’s technology

Voice Identification (FRE 901(b)(5))
· Voice identification is an opinion identifying a person’s voice—whether hear firsthand or through mechanical or electronic transmission or recording—based on hearing the voice at any time under circumstances that connect it with the alleged speaker
· Voice identification can be made by a voice expert or any other person even if that person is biased, e.g., George Zimmerman’s dad (you would also authenticate the 911 call cassette tape by chain of custody)

Written Documents
· Signature alone is not enough; you must show genuineness of signature
· Example: witness saw it signed (901(b)(1))
· Example: witness recognizes signature (901(b)(2))
· Example: jury or expert can compare signature to authenticated exemplar (901(b)(3))
· Contents, letterhead, etc. can also authenticate (901(b)(4))
· Public records are authentic (901(b)(7))
· Authentic ancient document=20+ years old, in a likely place, non-suspicious condition (901(b)(8))

Self-Authenticating Written Documents (FRE 902)
· Certified public documents are self-authenticating
· Example: Obama’s birth certificate
· Newspapers and periodicals are self-authenticating
· Look for certification, signature, or seal on a public document or record
· The opponent may still dispute the authenticity


FRE 403

*Exam tip: this should be your last objection to evidence

FRE 403 allows a court to exclude relevant evidence if its probative value is substantially outweighed by a danger of:
· Unfair prejudice (accuracy)
· Confusing the issues (accuracy)
· Misleading the jury (accuracy)
· Undue delay, wasting time, or needlessly presenting cumulative evidence (efficiency) – it is rare to exclude evidence only for wasting time, so you should usually combine that objection with one of the accuracy objections
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FRE 403 gives judges lots of discretion, but it favors admission.

Probative value:
· Strength of the underlying inference
· Certainty of the evidence
· DON’T take credibility into account: jury is to assess credibility, while judge just considers the probative value if it is true
· Sometimes courts will consider need at the extremes, i.e., if there is only one piece of evidence, it is more probative, and if the evidence is redundant of another piece of evidence, it is less probative
· Probative value is how much evidence helps the jury (while relevance is whether or not it helps the jury)

Risk of harm: likely reaction and degree of reaction
1. Unfair Prejudice
· Example: photo of a homeless man beaten horribly vs. testimonial description of the wounds – a photo could be highly inflammatory, but courts generally let these in because they have enough probative value not to be substantially outweighed
· Philadelphia movie example: P is on the witness stand and wants to take off his shirt to show the jury his AIDS lesions, which would unfairly influence the jury emotionally, but this demonstration is highly probative to show the size of the lesions that were on his face when he was wrongfully terminated
2. Confusing the Issues: like opening a can of worms (mini trial); having the jury focus on an irrelevant issue
3. Misleading the Jury
· Hitt: showing a photograph of many guns on D’s living room floor misled the jury because D’s roommate owned all of those guns, not D
4. Wasting Time
· Example: sometimes taking the jury to the actual site of the incident (which also might be a risk of seeing unfairly prejudicial things, such as going to where a child was run over by a bus and seeing kids frolicking around)

Crime Scene Reconstruction
Serge murder trial: the jury watched animation recreating the shooting (location of D and V and the bullet paths); the video came after oral testimony and was helpful/probative to depict what “42 degree entry/exit point” meant; it wasn’t unfairly prejudicial because the proponent didn’t add unnecessary emotional details (no sound, no bloody visuals, etc.)

Limiting Instruction (FRE 105)
If the court admits evidence that is admissible against a party (but not against another party) or for a purpose (but not for another purpose), the court, on timely request, must restrict the evidence to its proper scope and instruct the jury accordingly
· This rule avoids exclusion
· Limiting instructions tell the fact-finder to ignore the illegitimate reason for the evidence, e.g., past conviction as an element of the crime of being a felon in possession, not character evidence
· However, the opponent might hesitate to want a limiting instruction because it could draw attention to the improper use

Mark Fuhrman Tapes in O.J. Trial
G/R: courts are more attuned to unfair prejudice against parties than witnesses
· Fuhrman testified that he had never said the “N” word, and D offered tapes of Fuhrman saying it numerous times
· Relevance: witness credibility
· Prejudice: jury would think Fuhrman is a racist, which would undermine the accuracy of trial by turning the jury against a witness
· Court played an excerpt of the tapes (would be probative to show part but unfairly prejudicial to show all)

Common 403 Objections
· Gruesome photographs: admissible if they show injuries caused by D; not permitted if they show the body in an altered condition, e.g., after an autopsy
· Acts by a party showing consciousness of guilt or wrongdoing: admissible (and if statements, then state of mind or not hearsay), e.g., criminal suspect fleeing to avoid apprehension, Bank of America shredding mortgage documents, etc.
· Evidence of D’s poverty or wealth: not admissible except on the issue of the measure of punitive damages; normally irrelevant

Old Chief
· General principles:
· What matters in trial is not only the rational force of evidence, but strategic control over its presentation, including presenting evidence that jurors expect to see or hear
· How lawyers choose to tell their story using evidence is extremely important
· Holding: attorneys are entitled to tell a narrative (e.g., presenting evidence of a prior crime rather than allowing D to stipulate), but in this case, there would be no gap in the story by the stipulation to prior conviction and the only difference is the risk of danger
· Holding is limited to the stipulation of felonies
· Here, a certificate of prior conviction would not help the jury understand what happened in present case; stipulation was sufficient to prove D’s status as a felon under the statute
· Take-away: if you have two choices of evidence and one risks unfair prejudice, then discount the probative value of the risky one; BUT you don’t have to pick the non-risky evidence (do FRE 403 balancing after you’ve discounted the risky one)


General Character Evidence

Character is the tendency of a person to act in a certain way and usually has a moral tinge, e.g., violent/peaceful or cruel/kind.

Zackowitz:
· D is claims self-defense and heat of passion
· P offers that at the time of killing, D owned three pistols and tear-gas gun
· P’s theory of relevance:
· NOT that 1 was the murder weapon or that they were purchased to kill V or that it goes with their narrative like in Old Chief or that these were on his person at the time of the killing, which all would have been admissible
· P wanted to show D was dangerous
· Evidence was excluded; low probative value because lots of people own guns that they don’t use

FRE 404 bars evidence to prove a propensity to be a: bank robber, counterfeiter, embezzler, murderer, tax cheat, drug dealer, kidnapper, drunken driver, etc.

Rationale for restricting propensity evidence:
· Weak propensity inference
· Example: a liar also spends a lot of time telling the truth
· Low probative value
· Example: Zackowitz
· Confusion of the issues
· “Bad person” prejudice

FRE 404 prohibits evidence of a person’s character to prove the person acted in accordance with the character
1. Opinion not admissible
2. Reputation not admissible
3. Specific acts not admissible
a. California has an exception that past domestic violence is admissible
b. To admit specific acts, there must be:
i. Non-character, permissible theory of relevance
ii. Sufficient evidence to support a finding that the person was culpably involved in the act (104(b) low standard; Huddleston)
iii. Criminal P must give reasonable notice
c. Permissible uses when not offered to show bad character:
i. Precursor to the charged act
1. Motive: past act offered to provide reason for the charged act
a. Example: prior bank robbery to show motive to kill a police officer who had stopped the person (avoid capture)
b. Example: prior drug deal gone bad to show motive to kill the victim (revenge)
2. Opportunity: past act offered to show how defendant had the chance to commit the charged act
a. Example: evidence of an affair to prove opportunity to kill a woman with no sign of forced entry
b. Example: evidence of a burglary that netted a gun to show opportunity to use the same gun to kill someone a week later
3. Preparation/plan: past act offered to show a chain of events that ends in the charged conduct
a. Example: bank robbery to provide financial means to carry off a subsequent crime
b. Example: stealing burglar’s tools from hardware store or stealing car that was used as getaway vehicle in bank robbery
ii. Relevant state of mind
1. Absence of mistake or accident (doctrine of chances): past act offered to show that the charged act was not a mistake or accident
a. This evidence will only be admitted if D claims mistake or accident
b. Example: Brides of the Bath case—D claimed wife accidentally drowned in bathtub and P wanted to show that 4 of his other wives drowned in bathtubs (even though D was never charged or convicted) because what are the chances that all of those were accidents?
c. Example: Furby incident—D claimed his gun accidentally killed his girlfriend while he was cleaning it, but a woman testifies that four years ago, D said he’d blow furby’s brains out if it made another noise, which it did, so D came out and shot furby between the eyes, which shows D is experienced and competent with firearms
2. Knowledge/intent: past act offered to show that defendant had requisite knowledge or intent to make charged act unlawful
a. Presumption: we don’t forget things we once knew
b. Example: prior drug dealing conviction to prove that defendant knew the substance she transported was cocaine
c. Example: prior hack into secure database to prove defendant knows how to hack into secure database
d. Example: knowing “how to make a body disappear” is something everyone would know how to do and is not specialized knowledge to be admitted here
iii. Identity
1. Modus operandi: distinct conduct or pattern of behavior that is so similar to the charged act that it proves that the same perpetrator did them all
2. Judge is looking for more than 1 prior act and special, unique conduct
3. Example: two prior bank robberies are not distinct enough to use to prove bank robbery now

FRE 404(a)(2): in criminal cases only, D can open the door to character evidence (D holds the key)
· D introduces evidence of D’s own good character
· Then P can rebut the same trait
· D attacks V’s character
· Then P can rebut with evidence of V’s good character of the same trait and give evidence of D’s bad character of the same trait
· In homicide case, D claims V was the first aggressor (self-defense)
· Then P can show V’s peacefulness

FRE 405: methods of proving character
· When character evidence is admissible, it must be by reputation or opinion
· Probative value of reputation/opinion testimony depends on how long and how well witness has known D, the relevant community, and the context
· Specific acts are inadmissible, except when either:
· Impeaching a character witness’s truthfulness with criminal convictions under FRE 609
· Character is an essential element
· Example: libel (whether P is a liar is at issue)
· Example: defamation (damages are measured by the damage to reputation)
· Example: child custody (which parent is better)
· Example: negligent hiring or entrustment
· On cross-examination
· In cross-examination of a character witness:
· You can ask about specific acts
· But they must relate to the relevant character trait, and
· The witness must be likely to know/have heard about them
· You need to have a reasonable basis for the question, but you don’t have to be certain or prove it though (104(b) sufficiency standard)
· You can’t prove up with extrinsic evidence (i.e., past act itself is still inadmissible), even if witness says she hasn’t heard about it (i.e., proponent is stuck with the witness’s answer)
· If witness hasn’t heard about it, witness’s credibility might be hurt
· If witness has heard, then jury gets confirmation of the act
· Courts admit arrests and convictions even though they aren’t acts of D; P should just ask about the underlying behavior
· Specific acts would waste time (e.g., mini trial on that act) and would be more prejudicial and not probative enough

FRE 406: habit and routine practice are admissible to prove action in conformity
· Habit is:
· Specific and routine
· Morally neutral
· More probative than character evidence, i.e., more likely to act in conformity with a habit than with character
· Less prejudicial than character evidence
· Needed (for routine, repetitive behavior, e.g., business practices where there isn’t personal knowledge memory)
· Testimony or specific instances described or of opinion based on large number of instances
· No reputation testimony (hearsay & no hearsay exception for habit)
· Testimony need not be corroborated
· FRE 104(a) preponderance standard to prove habit
· More volition required makes it less likely to be a habit
· Evidence of intemperate habits is generally excluded as evidence when offered as proof of drunkenness in accident cases, but some courts would admit evidence that a person drank for an hour every Saturday and Sunday

Similar happenings ≠ character or habit evidence, even though it looks like character
· Usually offered to prove:
· Organization’s propensity to prove conduct in conformity; organizations don’t have character
· Organization’s liability is based on policy, pattern/practice, or notice
· Example: FedEx knows its driver’s driving record  notice
· Example: LAPD has a custom, policy, pattern, or practice of unwarranted use of the chokehold (however, not that a particular cop has put others in a chokehold, which would be inadmissible character evidence)
· Characteristics of inanimate objects, e.g., vehicle rollovers
· Controlled by FRE 401-403
· Except when similar happenings evidence is offered to show notice, courts tend to require a showing of similarity as a condition of admissibility

Recap:
1. Ask who is offering it?  For what purpose?
2. Prosecution can’t open the door to propensity evidence, but it can offer past acts under 404(b)
3. D can open the door in a criminal case, with consequences
4. Character evidence is admissible if character is an element to be proved
5. Habit is not character evidence
6. Only people have characters


Sex Crimes Character Evidence

FRE 413-415 Rule: evidence of D’s commission of any other offenses of sexual assault is admissible in criminal cases
· P can open the door but must give notice
· Broad definition of “offense of sexual assault”: if it is illegal anywhere (even if it was legal when and where the act took place); attempts are still offenses
· Can (must) use prior specific acts
· 104(b) sufficiency standard
· Need not have resulted in conviction
· Admissible to prove character to prove D acted in conformity with that character
· FRE 403 is still there, but FRE 413-415 favor admissibility
· Rules presume a high probative value or at least not substantially outweighed by the risk of unfair prejudice because repeat offenders
· Judges are less likely to admit evidence in acquaintance rape cases because they are worried about lying (403 exclusion)

FRE 413: similar crimes in sexual assault cases
FRE 414: similar crimes in child (under 14) molestation cases
FRE 415: similar acts in civil cases of sexual assault or child molestation

FRE 412: Rape Shield Law
· FRE 412 precludes:
· Evidence offered to prove that V engaged in other sexual behavior, which is broadly defined
· Evidence offered to prove V’s sexual predisposition, which includes dress
· Purpose:
· Safeguard the alleged V against invasion or privacy, potential embarrassment, and sexual stereotyping
· Avoid the infusion of sexual innuendo into the fact-finding process
· Encourage victims of sexual misconduct to report and participate in legal proceedings
· Procedure:
· Motion 14 days before trial or later if good cause
· Hearing in camera (in chambers)
· Exceptions in criminal cases:
· Evidence of specific instances of V’s sexual behavior, to prove someone other than D was the source of semen, injury, or other physical evidence
· Evidence of specific instances of V’s sexual behavior with D, if offered by D to prove consent or if offered by P
· When Constitution requires admission
· Example: Olden v. Kentucky—D claims consent and wants to offer evidence of V’s relationship with Russell (the man whose house V claims D dropped her off at after D raped her); Constitution would admit it despite FRE 412 because it calls into question V’s credibility (V was lying about being raped because she didn’t want Russell to be mad she slept with D)
· Example: Nude Dancing Hypo—D claims V falsely accused him of rape because D threatened to reveal to V’s husband that V had a secret job as a stripper and had solicited sex from D; Constitution would admit it despite FRE 412 because D has the right to impeach V’s credibility
· Exceptions in civil cases:
· Only admissible if its probative value substantially outweighs the danger of harm to any V and of unfair prejudice to any party = reverse 403 balancing
· Court may admit evidence of V’s reputation only if V has place it in controversy
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Summary of FRE 404 Exceptions:
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Character Impeachment

Impeachment = attack on credibility of witness, e.g., witness isn’t a truthful person or in this specific instance, there is some reason not to believe the witness

FRE 607: any testifying witness may be impeached by anyone whether or not the impeacher called the witness (door is opened by decision to testify)

How to impeach:
· Incapacity to perceive or recall (e.g., not wearing glasses)
· Inconsistency, i.e., changed story
· Dishonesty, i.e., lying
· Contradiction, i.e., testimony is false
· Bias, i.e., motive to slant (e.g., money, relationship, deal, etc.)

Types of evidence:
· Intrinsic (through questioning) is always permissible so long as it is relevant
· Extrinsic (anything else, including documents and other witnesses) has limited availability
· Not available to contradict the witness or to prove prior acts
· Available to prove bias, certain convictions (see FRE 609 below), prior inconsistent statements if witness has opportunity to explain/deny, specific contradictions if not collateral
[image: ]
Probative of truthfulness examples:
· Threatening to kill someone is NOT probative of truthfulness because that threat doesn’t require dishonesty
· Tax, fraud, perjury, lying on job application, threatening/intimidating a witness, etc. is probative of truthfulness
· Theft is a gray area and depends on if you have to lie to do it
· Murder is a super serious crime that shows D has no regard for rules, so it is highly probative of truthfulness

Probative of truthfulness factors:
· How frequently people do it: if everyone does it, it isn’t probative
· How severe
· If you had to lie to do it (but courts are not limited to this factor; courts fall somewhere between having to lie to do it and any bad act being probative)

FRE 608: witness’s character for truthfulness
· Reputation or opinion evidence is admissible to prove character for truthfulness or untruthfulness
· Need personal knowledge, but no limit on time witness has known D for, etc.
· Evidence for truthfulness is only admissible once witness’s character for truthfulness has been attacked
· Attack: opinion/reputation testimony of untruthfulness, evidence of misconduct (e.g., conviction of crime or corruption), etc.
· Not an attack: evidence of bias/interest
· Depending on the circumstances, contradiction might be an attack
· Once D takes the stand, character for truthfulness is called into question; Lapp says that as long as cross happens, D is free to bolster truthfulness
· Questions about specific instances of conduct on cross (or direct of hostile witness) are admissible if they are probative of character for truthfulness or untruthfulness
· Not criminal conviction though (see FRE 609 below)
· Subject to FRE 403
· Example: asking a witness if it is true that she lied to her sexual partner about being HIV positive is too prejudicial so can’t be used to impeach
· You are stuck with the answer (can’t bring in extrinsic evidence)
· By testifying on another matter, witness does not waive any privilege against self-incrimination for testimony that relates only to witness’s character for truthfulness

FRE 609: impeachment for character of truthfulness by criminal conviction—can offer authenticated record (extrinsic evidence)
· Dishonest act or false statement crimes
· No balancing; automatic admission
· Can look to the facts
· Admissible whether it is
· Misdemeanor or felony
· Same as charged crime or totally unrelated
· Examples:
· NOT: theft; possession of contraband; assault; burglary
· YES: fraud; perjury; embezzlement; counterfeiting or forgery
· 10+ year old crimes
· Proponent must give reasonable written notice of intent to use this old conviction
· Reverse 403 balancing
· Balancing tends to keep out old conviction
· Probative value must substantially outweigh dangers to be admitted
· Applies to dishonest act or false statement crimes too
· 10 year limit runs from the date of conviction or the date of release from imprisonment, whichever is more recent
· Felonies (punishable by over a year)
· Relevance: if you break the law—felony is a serious crime—you are more likely to lie
· Maybe assault has lower probative value than perjury, but broad exclusion if criminal D
· To determine probative value, consider:
· Intervening behavior since conviction
· Time of the conviction (how old it is)
· Nature of the underlying conduct
· Must be admitted, subject to 403, in civil case, or in criminal case in which witness isn’t a D and
· Must be admitted in criminal case in which witness is a D if the probative value outweighs its prejudicial effect to that D
· Note that the probative value does NOT have to SUBSTANTIALLY outweigh prejudice (as it does for reverse 403 balancing)
· Prejudice could be if the crimes are the same in current case and past conviction




609 Balancing Tests:
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	Crime (& Case Type & Witness Type) 
	
Dishonest Act or False Statement
	
Felony in Civil Case
	Felony in Criminal Case of Non-D Witness
	Felony in Criminal Case of D Witness
	
10+ Year Old Crime

	
Balancing Test


	

Automatically admit
	Exclude if dangers substantially outweigh probative value
	Exclude if dangers substantially outweigh probative value
	Admit if probative value outweighs dangers
	Admit if probative value substantially outweighs dangers
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Appellate Matters
· Luce: D can’t argue on appeal that decision to admit prior conviction was error unless D testifies at trial
· Ohler: D can’t argue on appeal that decision to admit prior conviction was error if D removes the sting on direct and admits conviction
· D can only argue on appeal that decision to admit prior conviction was error if D testified at trial and did not remove the sting (i.e., allowed P to cross D about conviction)

FRE 613: impeachment with prior inconsistent statements
· Admissibility governed by 401 & 403
· 403 is concerned with
· If prior statement is about what the lawsuit is about, there’s a concern the jury will use it, but there would be high probative value so it should be admitted
· Collateral statements are not material enough to be worth impeachment (not probative)
· You don’t need to show a prior statement to the witness before asking about it, but you must show it to opposing counsel if asked
· Extrinsic evidence of prior statement is admissible only if witness has the opportunity to explain or deny the statement and the adverse party has the opportunity to examine the witness about it
· Really it only matter for denial because you don’t need to prove it if witness admits it
· Morlang rule: you can’t abuse the privilege of impeachment by self-generating inconsistency to get in otherwise inadmissible evidence (e.g., government calls witness knowing that witness will say D didn’t do it but witness previously said D did do it but that statement is inadmissible)
· This rule only applies if you’re certain that witness will testify that way; if you’re unsure but it turns out the way you hoped, this rule doesn’t apply
· This rule is inapplicable in California because all prior inconsistent statements are admissible for their truth (provided that witness has opportunity to explain/deny)—CEC 1235
· See also FRE 801(d)(1)(A) prior inconsistent statements hearsay exemption below to get statement in for its truth

Impeachment by Bias
· FRE 401 & 403 govern admissibility
· Bias: someone has reason to lie or slant testimony
· Examples: family relationship; past/present employment; common/antagonistic political affiliation; feelings for/against V/party or class/category of persons; plea deal that offers reduced/dismissed charges for testimony; payment for testimony or if particular side wins; expert witness testifying for free; book deal after trial; always testifying for P (or D)
· Testifying fee is always admissible (e.g., $5,000 for an expert witness)
· 403 can exclude if the reason for bias was too long ago
· 610 disallows using religious beliefs for impeachment of character for truthfulness but allows it for impeachment of bias, e.g., witness and D are both Mormons
· Specific acts and statements are admissible to impeach bias
· Extrinsic proof allowed
· Abel: Witness #1 (for D) said that P’s witness said in jail that he was lying to get a plea deal; Witness #2 (for P) said that W1 and D were in Aryan Brotherhood—secret prison gang that required its members to deny the gang’s existence and commit perjury, theft, and murder for the gang
· High probative value because if true, W1 is probably lying
· 403 dangers: time; unfair prejudice because jury might think D is bad for being in the gang
· D made this possible by calling W1 because impeachment is admissible
· Judge could still admit it and give a limiting instruction

Impeachment by Incapacity
· FRE 401 & 403 govern admissibility
· Incapacity = inability to perceive events you claimed to perceive or to recall events you claim to recall
· My Cousin Vinny example: witness wasn’t wearing her glasses when she “saw” the crime, and attorney demonstrates that she can’t see that far without them
· Heroin example: being on heroin right now (on witness stand) or at the time of observation (when incident occurred) is admissible because it goes to ability to observe or recall

Impeachment by Specific Contradiction
· FRE 401 & 403 govern admissibility
· If we can show something the witness said was wrong, the jury has a reason not to believe the testimony generally
· How to prove the contradiction:
· Absolute irreconcilability is not required
· Extrinsic proof is allowed, except for collateral contradictions 
· Collateral example: witness testified she bought bread before seeing the car accident, but her receipt says she bought candy  doesn’t matter
· Not collateral example: witness says it was a full moon that night, but it was a crescent moon  goes to capacity to observe (full moon is brighter)
· If contradiction shows bias, it is not collateral
· If the contradiction really undermines the testimony, and the witness would not have gotten it wrong if she was telling the truth, the contradiction is admissible
· Example: “no one was around” but there were thousands of people

Rehabilitation
1. Character for truthfulness (FRE 608)
a. Reputation/opinion admissible only after witness’s character is attacked (bias and incapacity don’t count as attacks)
b. No extrinsic evidence of specific acts is allowed
2. Prior consistent statements (FRE 801(d)(B) hearsay rule)
a. Generally not admissible unless made prior to when a motive to lie or improper influence arose
3. Bias, capacity, contradiction (FRE 401 & 403)
a. Admissible even before attack (bolstering)


Hearsay

*Exam tip: some multiple choice questions might ask whether or not something is hearsay, but this isn’t a trick (don’t think if it is an exemption)

Hearsay = out of court statement offered to prove the truth of the matter asserted, e.g., “I saw the gray SUV run the red light” if being offered to prove the gray SUV ran the red light

Reputation testimony is hearsay because it is what people say about someone.

Rationale of excluding hearsay:
· We are worried about a witness’s credibility, including:
1. Perception, e.g., where were you standing?
2. Memory, e.g., are you sure?
3. Sincerity/veracity
4. Ambiguity/narration, e.g., what do you mean by that?
· So we want to test her credibility through:
1. Oath
2. Cross-examination
3. Observing witness’s demeanor
· We have the hearsay rule because of the inability to test the reliability of the declarant’s (person who made the statement) observation
· We can be sure the witness heard what she says she heard, but we can’t be sure that the declarant saw what she says she saw

When determining if it is hearsay, answer the following:
1. Who is the witness (who is testifying in court)?
a. It can still be hearsay even if witness now was the original declarant
2. Who is the declarant (person—not animal, etc.—who made the statement)?
3. What is the statement (what was intended as an assertion)?
a. Even if it is non-verbal conduct, like pointing at someone, if intended as an assertion, like “it was her” (if NOT intended as an assertion, there are no hearsay dangers, so admit); to determine whether intended assertion, use 104(a) preponderance standard
b. Even if declarant didn’t intend anyone to overhear, like talking to oneself
c. Even if it is written, like a diary entry
d. Sleep-talking isn’t intentional, so no assertion
4. Was the statement made out of court (not in court at this trial or hearing)?
5. Why is it being offered (purpose)?
 If yes to #4 and if offered for its truth for #5, then hearsay



(FRE 802) Hearsay is not admissible unless any of the following provides otherwise:
· Federal statute
· These rules
· Other rules prescribed by the Supreme Court

Double Hearsay: you have to find an exception for both out of court statements, e.g., Joey testifies, “George told me that Sally said, ‘I saw the gray SUV run the red light.’”

	          (Sally)			       (George)			(Joey)
	   Dec. 1’s Belief		    Dec. 2’s Belief		  Witness’s Belief






  Event		     Statement 1		   Statement 2		   Testimony
SUV ran red		   “SUV ran red”	   “Sally said, ‘SUV ran red’”	“George…”

Non-hearsay purpose examples (remember for non-hearsay, we don’t care if it is true or false)
· Effect on the listener
· Notice: “Your brakes are in bad shape.  It would be dangerous to drive that car.”  not hearsay because not offered to prove that the brakes are bad but offered to prove that driver knew brakes were bad
· Note that for statutory rape cases, D doesn’t need to know V’s age (so no notice theory of relevance for statements about age…would be offered for its truth)
· Reasonable fear (for self-defense claim): “I’m going to rip your head off if you don’t pay me now.”  not hearsay because not offered to prove that declarant was going to rip your head off but offered to prove that listener would be scared
· Impeachment
· Legally operative fact: element of a crime, tort, etc.
· It is a crime to make a threat, so P just has to prove that D said it
· For libel, P just has to prove statement was made (& that it was false)
· Defamation, offer/acceptance (for K), gift, threat, bribe
· If damages depend on P’s consciousness, the fact that P made a statement at all shows P was conscious (not hearsay); you would need to do 403 though if the statement was something like “D hit me”

Unstated/Implied Assertions
· Hearsay if the declarant intended to assert the implied belief, and the statement is offered as evidence of that belief’s truth
· “That SUV driver must be drunk”  hearsay because offered to prove that the driver was negligent, which is the implied, intended assertion
· Not hearsay if the declarant did not intend to make the implied assertion (therefore, it can be admitted to prove the truth of the belief)
· “You [Jim] need to leave quickly” (said when the cops arrive after a bar fight that Jim started)  not hearsay if offered to prove that Jim did it because that implication is the last thing the declarant would like to assert

Questions & Commands
· Sometimes questions and commands are hearsay, e.g., “why were you going so fast” and “put the gun down”
· Sometimes questions and commands aren’t hearsay, e.g., “did you rob the bank” and “be careful”

Big picture:
1. What is the statement?
2. What is its relevance?
a. If to prove the truth of assertion, then hearsay
3. If hearsay, is there an exception?

Hearsay Exceptions (& Exemptions)

So you have hearsay (anything written down, eyewitness observations, or admissions by a party) . . . .  These categorical (so no balancing!) exceptions and exemptions might make it admissible.
· 801 exemptions: defined as “not hearsay” so not barred by the hearsay rule of exclusion; admissible for the truth of the matter asserted; by witness on the witness stand or by a party
· 803 exceptions: declarant doesn’t have to be unavailable but needs to have personal knowledge
· 804 exceptions: declarant must be unavailable (prove this first)

Judge will decide admissibility under 104(a) preponderance standard.

When a hearsay statement is admitted into evidence, the declarant’s credibility may be impeached in all the ways we have already learned (e.g., bias, motive to lie, etc.).  FRE 806.

Process of admitting hearsay
1. Testimony is offered
2. Opponent makes a hearsay objection
3. Proponent says “yes, but…” + foundational evidence

How to get hearsay in:
1. Prior statements by witnesses (801(d)(1)) exemption
2. Opposing party statements (801(d)(2)) exemption
3. Present sense impressions (803(1)) exception
4. Excited utterances (803(2)) exception
5. State of mind declarations (803(3)) exception
6. Injury reports (803(4)) exception
7. Recorded recollection (803(5)) exception
8. Business records (803(6)) exception
9. Public records (803(8)) exception
10. Lack of business or public record (803(7)&(10)) exceptions
11. Reputation concerning character (803(21)) exception
12. Judgment of previous conviction (803(22)) exception
13. Prior testimony (804(b)(1)) exception
14. Dying declarations (804(b)(2)) exception
15. Declarations against interest (804(b)(3)) exception
16. Declarations of personal/family history (804(b)(4)) exception
17. Forfeiture by wrongdoing (804(b)(6))
18. Residual exception (807)

U.S. v. Owens
· Timeline:
· April 12: witness is attacked
· April 19: witness has no memory of the attack
· May 5: witness names Owens as attacker and picks him out of photo lineup  hearsay
· Trial: “I remember picking out Owens on May 5, and I am confident that I was being honest on that day.  I don’t remember the attack though and I can’t identify my attacker today.”
· Witness is still subject to cross when on the witness stand even though memory is impaired as to events of the testimony
· Jury can choose to disbelieve the witness because of faulty memory

Prior statements by witnesses (801(d)(1))
· Declarant must:
· Testify at the current trial or hearing and
· Be subject to cross-examination about the statement
· Owens: putting witness on the witness stand is enough to be subject to cross (minimal standard)
· In a grand jury hearing, the witness is not subject to cross
· After first 2 requirements are met (on witness stand and subject to cross), exemption applies to (1) prior inconsistent statements, (2) prior consistent statements, and (3) prior ID
· Prior inconsistent statements (801(d)(1)(A))
· (FRE 613 impeachment) prior inconsistent statements can always be used to impeach witness’s credibility provided that witness is given opportunity to explain/deny the statement
· Elements to admit statement for its truth
· Inconsistent with trial testimony
· Prior statement given under penalty of perjury (sincerity concern)
· Prior statement made at trial, deposition, hearing, or other hearing (formal/trustworthy situation but not affidavit, etc.)
· In CA (CEC 1235), all prior inconsistent statements are admissible for their truth (even if not made under oath) so long as witness is given the opportunity to explain/deny
· Prior consistent statements (801(d)(1)(B))
· Impeachment reminder: prior consistent statements are admissible to rehabilitate witness’s credibility only after credibility was attacked; often excluded under 403
· To admit for its truth, either:
· Must be made before a motive to fabricate or improper influence arose (Tome to rebut express or implied charge)
· Rehabilitate after credibility attacked in some other way (e.g., inconsistency, bias)
· U.S. v. Tome: 6 year old can’t testify that her dad (D) raped her, so P calls witnesses to testify that V told them before about rape (prior consistent statements); D says statements were after custody battle began and V didn’t want to live with D (motive to lie)
· In CA (CEC 1236 timing), any prior consistent statements that predate a prior inconsistent statement introduced by the other party can come in to rehabilitate credibility, even without motive to fabricate
· Prior ID (801(d)(1)(C)
· Identifies a person as someone the declarant perceived earlier
· Courts are split on whether to let in description vs. ID (re-perception), but Lapp leans more towards re-perception
· Description example: “a woman was behind the wheel”
· Re-perception example: “that man there was driving”
· In CA (CEC 1238), prior ID must be made when crime or incident was fresh in witness’s memory and witness testifies that she made the ID and it was true reflection of her opinion at the time

Opposing Party Statements (801(d)(2))
· Rule: statement of a party may be introduced as substantive evidence (for its truth) against that party
· Foundation: ask the witness the following questions
· Whether she spoke to the party or overheard the party make a statement
· When it happened
· What the party said
· Rationales: reliability (people won’t say something against interest if it isn’t true), adversarial system, fairness (party-declarant can get on the witness stand and explain herself), need (often the only proof of knowledge is what the party said)
· FRE 403 usually will not exclude
· Types of opposing party statements
· Made by party herself: direct
· Treat as if said by party herself: adoptive, authorized (vicarious), agent & employee (vicarious), co-conspirator
· Direct statements (801(d)(2)(A))
· Must be offered against party who made statement
· Need not have been against party-declarant’s interests when made
· No personal knowledge, trustworthiness, or oath/trial requirement
· Any out-of-court statement made in any context by any party (P or D) to any action (civil or criminal) may be admissible
· To admit confessions to law enforcement in criminal cases, you need: (1) witness heard declarant make a statement, (2) witness identifies declarant as D, (3) confession was voluntary, (4) proper Miranda warnings given, and (5) D waived her rights
· Adoptive statements (801(d)(2)(B))
· Party adopts a statement of another, e.g., responding, “I was in a hurry” to the statement, “you just ran a red light” (you can still testify and explain that you misunderstood the statement)
· Look to context to see if failure to refute or silence is an adoptive statement; burden is the proponent’s to show that it was an adoption
· Usually when significant accusation against someone, we would expect her to refute but she says nothing  adoption
· In CA (CEC 1221), party adopting a statement must have “knowledge of the content thereof”
· Example: A says, “did you hear what they said about you?”  B responds, “they know what they’re talking about.”
· CA wouldn’t admit
· FRE would admit
· Vicarious statements (801(d)(2)(C)-(D)): proponent needs to offer more than the statement to prove authorization or agency/employment
· Not hearsay if made by a person whom the party authorized to make a statement on the subject
· Not hearsay is made by the party’s agent or employee on a matter within the scope of that relationship and while it existed
· Declarant doesn’t have to be on the job while saying it; she just needs to be employed at the time and talking about her job (proponent must prove what the scope of employment was)
· Once you are fired, there is no vicarious liability for subsequent statements
· Exception to exemption: government employees generally can’t bind the sovereign, so their statements are inadmissible against the government when the government is a party to the suit
· Co-conspirator statements (801(d)(2)(E)): 
· To admit for its truth,
· Declarant and party against whom statement is offered must both be members of a conspiracy
· Statement must have been made by the declarant during the conspiracy
· You become a conspirator when you join with others to further a specific purpose
· Statements made before you joined the conspiracy aren’t admissible against you
· Statements made after you joined that describe events that occurred prior to you joining the conspiracy are admissible
· Conspiracy ends:
· When it is completed or thwarted
· For a person only after she affirmatively withdraws or if she is arrested
· Statement must have been made in furtherance of the conspiracy
· Bruton: confession by D #1 may not be admissible against D #2 unless both
· D #1 testifies (that way D #2 can cross D #1)
· Meets co-conspirator statement requirements
· Under FRE and CA, proponent needs to offer more than the statement to prove conspiracy, but you don’t need much (e.g., you saw the two people together)

Present Sense Impressions (803(1))
· To admit for its truth, you need:
· Event or condition
· Statement that describes or explains the event or condition
· Declarant made the statement while or immediately after perceiving the event or condition (contemporaneous); case law says within 15 minutes
· Rationale: no memory danger because contemporaneous, no sincerity danger because no time to create lie
· Some courts would admit a statement made hours after an event if it was the first opportunity to speak (when V regains consciousness), but such statement could also be an excited utterance
· In CA (CEC 1241), present sense impressions are limited to declarant’s explanations of her own conduct
· Example: “you are driving way too fast”
· Admissible under FRE
· Not admissible under CEC
· Example: “the road is slippery” is admissible under both FRE and CEC

Excited Utterances (803(2))
· To admit for its truth, you need:
· Startling event or condition
· Statement that relates to the startling event or condition (broader than present sense impression descriptions)
· Declarant made the statement while under stress of excitement (no time limit; can linger or be rekindled)
· Stress of excitement was caused by the startling event (nexus)
· Rationale: no sincerity danger because stress is so overwhelming that declarant will blurt out the truth and declarant isn’t in a psychological state to create a lie

Then-Existing State of Mind (803(3))
· To admit for its truth, you need:
· Content of statement expresses declarant’s:
· State of mind—relevance:
· Motive, intent, or plan, including present intent of a future plan (“I’m planning to go to Malibu,” which can also be used to prove that you followed through and went to Malibu)
· Notice/warning (awareness)
· Bias (dislike)
· Injury/damage—“moan and groan” evidence in personal injury cases
· Emotional condition
· Sensory condition
· Example: “I am in pain”
· But NOT “I was in pain yesterday”
· Physical condition
· NOT memory or belief (unless it relates to the validity or terms of declarant’s will)
· That existed at the time of the statement
· Rationale: same as present sense impressions; necessity
· You can use statements of then-existing state of mind to prove past, present, and future (1) state of mind of declarant and (2) conduct of declarant
· We assume people keep feeling the same way (i.e., you can go backward and forward in enduring state of mind)
· Example: Adnan said, “I hate Hae” on 2/15 can be used to prove that Adnan hated Hae on 2/14 when he strangled her
· But 403 could exclude if too far separated in time, e.g., a statement 5 years before
· Hillmon: can’t use statement of then-existing state of mind to prove prior act of someone other than the declarant, but you might be able to prove the future conduct of someone other than the declarant
· Statements of future intent can be used to prove third party action, e.g., “I’m going to Wichita with Hillmon” to prove that Hillmon went to Wichita
· Courts are split on following Hillmon
· In CA (CEC 1251), statements of past state of mind to prove past state of mind are admissible only if the declarant is unavailable, e.g., “I didn’t intend to hit him”

Medical Diagnosis and Treatment (803(4))
· To admit for its truth, you need:
· Statement made for purpose of diagnosis or treatment (even if patient plans on using doctor as an expert witness)
· Describing:
· Medical history
· Past or present symptoms
· Pains or sensations
· General cause of symptoms/sensations
· Reasonably pertinent to diagnosis
· Doctors determine what is pertinent or not, not patient’s subjective opinion of pertinence
· NOT pertinent: name of attacker; license plate number of car that hit you
· Reasonably pertinent:
· Apparent cause, e.g., “I think my stomach hurts because I ate street hotdogs”
· Nature of symptoms
· Timing of onset of symptoms
· Important objects
· When and how
· Does not have to be made to a doctor, e.g., a kid tells her mom that her stomach hurts is for the purpose of treatment
· Does not have to be made by a patient, e.g., bystander to ambulance driver or mom to doctor
· Does not include statements by doctors to patients
· Rationale: people need to be fully honest with their doctors to get proper treatment, so the sincerity risk is minimized

Past Recorded Recollection (803(5))
· If a witness can’t remember an event on the witness stand,
· First, try to refresh her recollection under FRE 612 (with anything, e.g., song, photo, document, etc.) so that she can testify independently from memory
· Problem 8.66 below—can’t show Andrew the record (license plate # Sadie wrote down) to refresh his recollection because that is going too far
· If that fails, you can have the witness read the record if the 803(5) elements are met
· To admit a past recorded recollection for its truth under 803(5), you need:
· Witness had personal knowledge of a fact or event
· Witness recorded that personal knowledge while the events were still fresh in her memory
· Witness states that when she prepared the record, the record was accurate
· At trial, witness cannot completely and accurately recall the facts even after reviewing the document
· Example: (problem 8.66) Andrew sees a hit and run and tells Sadie the license plate number and to write it down; Sadie writes it down 2 hours later when she gets home, and now both don’t remember the license plate number
· Typically, when two individuals collaborate to create a record, you need both witnesses on the stand, testifying that they do not remember
· However, all you need is an exception for each person’s hearsay statement (they don’t all have to be 803(5)), so Andrew’s statement can come in as an excited utterance if you want to only call Sadie to the stand for past recorded recollection

Business Records (803(6))
· To admit for its truth, you need:
· Record (e.g., memo, report, data compilation) of business or organization
· Of act, event, condition, opinion, or diagnosis
· Made at or near the time of act, etc. (underlying data could be at the time even if spreadsheet is compiled much later)
· By, or from information transmitted by, someone with personal knowledge (anywhere in the chain)
· Kept in the course of regularly conducted activity of business (not out of the ordinary but doesn’t have to be frequent)
· *Exam answer: “established, regular part of business and record that relates to that”
· Watch repair shop hypo: records of watch repairs and payroll count for shop, but if studio contracts to rent out shop for film, documents made by the shop don’t count (but documents made by studio count for studio)
· Making record was regular practice
· Receipts, purchases, orders, payroll records, etc.
· Accident reports are regular practice but could be excluded if untrustworthy
· NOT email from someone outside hiring committee about hiring practices
· Shown by custodian or qualified witness or certification (902(b)(11) or (12))
· Excludable if lack of trustworthiness, e.g., prepared in preparation for litigation (only business and public records have this trustworthiness requirement)
· Rationale: reliable (made at or near time of event); necessity (no one can testify from personal knowledge)
· If a customer complains and the employee records it, you need a separate exception (e.g., present sense, notice) for the customer statement if it is offered for its truth because the customer statement would not qualify as business record exception
· However, don’t think business record has to be made by employee, e.g., student notes on course evaluation form are admissible as 803(6)
· Also if the customer had complained via a complaint form, it would have been admissible as 803(6)

Public Records (803(8))
· To admit for its truth, you need a statement in record from public office in one of the following 3 categories:
· Office’s activities (e.g., administrative acts, HR records, etc.—internal, running the agency)
· The only public record admissible against criminal D
· Matters observed under duty to observe and report
· Examples: court reporter transcript, building/elevator inspections
· Exception: matters observed by law enforcement are not admissible against criminal D
· Law enforcement is broadly defined as anyone performing prosecutorial or investigative function
· Examples: police, prosecutors, investigators, customs agents, and border patrol officers
· Coroner ≠ law enforcement
· Purpose: pro-D rule; D needs to be able to cross law enforcement on the witness stand
· However, this exception does not exclude records made in routine/regular practice
· Examples: license plate numbers scanned going across a bridge; log of 911 calls; database of who purchased firearms
· Criminal D can still offer these against P though but should beware of the 106 rule of completeness
· Factual findings from investigation in civil cases or in criminal cases against the government (bigger than matters observed)
· Exception: not admissible against criminal D
· Government experts are neutral, so they’re reliable, unlike P or D investigating
· Beech Aircraft
· Factual findings can include opinions and conclusions based upon hearsay statements instead of author’s personal knowledge
· If report includes hearsay statements, courts will likely redact unless they meet another exception
· If your public record fails this exception, you cannot bring it in under the business record exception
· Trustworthiness is presumed, and even if opponent fails to meet her burden to show untrustworthy, opponent can still present evidence of untrustworthiness to the jury for impeachment
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Absence of Entry in Business or Public Record (803(7)&(10))
· A lack of a record is not hearsay, so it is admissible
· Example: if cops look for a particular firearm in gun registry and don’t find it, it is not hearsay and can be used to show the gun was probably not registered

Reputation Concerning Character (803(21))
· Admissible

Judgment of a Previous Conviction
· Admissible if both:
· Crime punishable by more than a year (or death)
· Offered to prove any fact essential to the judgment

Unavailability of Witness
· Required for 804 exceptions
· Types of unavailability
· Privilege (have to be on the witness stand)
· Refusal to testify (have to be on the witness stand)
· Lack of memory (have to be on the witness stand)
· Death or impairment (i.e., severe illness but judge could also delay trial)
· Absence (after party used all reasonable efforts to get witness on the stand)
· See duty to depose rule below because not automatically unavailable
· Reasonable efforts examples: subpoena, sent letter, attempted to visit declarant, offered to pay for declarant’s flight/travel expenses
· Duty to depose rule (only applies to absent witnesses)
· If declarant refuses to come to trial (i.e., is absent), proponent must try to obtain the declarant’s deposition testimony; only if that fails will the court find the declarant to be unavailable
· Applies to the following exceptions:
· Dying declarations
· Declarations against interest
· Declarations of personal/family history
· Forfeiture by Wrongdoing (804(b)(6))
· If proponent procured or wrongfully caused declarant’s unavailability in order to prevent declarant from testifying (because proponent preferred the hearsay to live testimony), declarant will not be deemed unavailable
· Hypo: if criminal D takes the stand & pleads the 5th Amendment privilege, she is not unavailable because D is the proponent (procuring her own unavailability)
· Examples: threats, murder, bribery, intimidation, paying for declarant to go to Cabo during the trial
· Proponent needs to show all of the following:
· Party opposing hearsay engaged in or acquiesced (e.g., co-conspirator) in wrongdoing
· Intent to make declarant unavailable (does not have to be the sole reason for the wrongdoing, e.g., threatening violence because both mad at declarant and wants declarant not to testify)
· Wrongdoing rendered declarant unavailable (wrongdoing has to be the sole reason for declarant’s unavailability)
· Statement offered against wrongdoer
· Forfeiture is waiver of hearsay exclusion (and Confrontation Clause objection), and any relevant out-of-court statement made by unavailable declarant can come in

Prior Testimony (804(b)(1))
· To admit for its truth, you need:
· Former testimony given at trial, hearing, or deposition (whether during current proceeding or different one)
· Opponent has to have had opportunity and similar motive to develop testimony (direct, cross, or redirect)
· Preliminary hearing testimony can be used against D
· Grand jury testimony can’t be used against P because P doesn’t have incentive/need to cross a witness at a grand jury hearing (Salerno)
· Some courts don’t follow Salerno and claim that because Salerno was already indicted, P didn’t need to cross witness, but other cases, where P was seeking indictment, might be a different result
· Grand jury testimony is also never admissible against D because D didn’t have an opportunity to develop the testimony
· Grand jury testimony could be used to impeach a witness though
· Must be same party for criminal case
· May be same party or predecessor in interest for civil case
· Don’t have to be in privity
· Factors to determine predecessor in interest:
· Same side/issue
· Type of proceeding
· Factual dispute
· What is at stake
· Problem 8.81 (p. 555): Eddy testified against Alex at Alex’s arson trial, then is unavailable to testify in Alex and Brenda’s civil suit against Delta Insurance; Delta offers authenticated transcript of Eddy’s testimony from Alex’s arson trial
· Alex objects because she has new impeachment evidence about Eddy: overruled, but Alex can still offer impeachment evidence
· Brenda objects because she did not have opportunity to cross Eddy: overruled because Brenda is Alex’s predecessor in interest because they both claim the fire was not arson
· CEC 1292 looks different but is exactly the same as FRE because of how “predecessor in interest” is interpreted

Dying Declaration (804(b)(2))
· To admit for its truth, you need:
· Statement about cause/circumstances of impending death
· Not confessing to a past crime (but that could be an 801 party admission)
· Declarant believed at the time that death was imminent (but declarant need not actually die)
· Cardozo in Sheppard: “settled, hopeless expectation that death is near at hand…spoken in the hush of its impending presence,” made “with the consciousness of swift and certain doom”
· Think final breath
· Declarant has personal knowledge
· In homicide or civil actions only
· CEC 1242: any criminal case, not just homicide
· There might be a Confrontation Clause exception for dying declarations
· “Rationale”: dying person would not lie at heaven’s door; need (dying person might be only one with personal knowledge of murderer)

Declarations Against Interest (804(b)(3))
· To admit for its truth, you need:
· When it was made, it was against any of these interests: (subjective standard)
· Against pecuniary ($) or proprietary (ownership) interest
· Could subject declarant to civil or criminal liability
· Could render a claim invalid by declarant
· Reasonable person in declarant’s position would not have made the statement unless it was true (objective standard)
· If it exposes declarant to criminal liability and is offered in a criminal case, then you need corroboration (see trustworthiness factors below), e.g., criminal D offers it to show that declarant committed the crime, not D
· Trustworthiness factors for corroboration:
· Did declarant plead guilty before making the statement, or was declarant still exposed to prosecution?
· Motive in making the statement
· Did declarant repeat the statement?  Consistently?
· To whom was the statement made?
· Relationship of declarant to the accused
· Nature & strength of independent evidence relevant to the conduct in question
· Williamson: 804(b)(3) does not allow admission of non-self-inculpatory statements, even if made within broader narrative that is self-inculpatory; each statement must be separately considered to decide if it is itself self-inculpatory
· Remember that 804(b)(3) is harder to meet than 801(d)(2) opposing party statements, so if you have an opposing party statement, just use that exception
· CEC 1230: broader, including the risk of making the declarant an object of hatred, ridicule, or social disgrace in the community, e.g., adultery, racism, etc.

Declarations of Personal/Family History (804(b)(4))
· Statement asserting declarant’s own family history may be admitted without showing personal knowledge
· Statement asserting family history of another person may be admitted if declarant was related or intimately associated with other person’s family

Residual Exception (807)
· Close enough: court will admit
· Near-miss: court will not admit
· EXAM: go through all relevant hearsay exceptions and if none are met, you simply note 807 and under this, a court may view it as a near-miss.  Near-miss means evidence was almost admissible but didn’t quite meet any exception.  Some courts will allow near-misses, and others won’t.  Don’t discuss 807 if you meet a different exception.
· Purpose: to develop hearsay exceptions if judges are letting in a particular kind of hearsay
· Rationale: trustworthiness; relevance; need/probativeness (more probative on the point for which it is offered than any other evidence that proponent can obtain through reasonable efforts); interests of justice; reasonable notice





Confrontation Clause

*Exam tip: if you have admissible hearsay and declarant is unavailable against a criminal defendant, check to make sure it does not violate the Confrontation Clause (CC); if the hearsay doesn’t fall into an exception or exemption, you should write, “there is no reason to discuss CC”

CC applies in every criminal case—but no civil case; criminal D, not P, has this 6th Amendment right to “be confronted with the witnesses against him.”

*Exam tip: when analyzing a CC problem, compare to the cases we studied in class (e.g., more like Crawford than Davis, so testimonial and violates CC; see chart after cases).

There might be a CC exception for dying declarations.

Crawford v. Washington
· Facts: D and his wife were taken to the police station and questioned separately after a fight in which D stabbed V; interrogations were recorded and followed Miranda warnings
· D claimed self-defense because he saw V go for something
· Wife admitted leading V to apartment (statement against interest—hearsay exception) but didn’t recall V going for anything before the fight…instead V had his hands up when D attacked V
· Wife’s statement was testimonial hearsay because it was a formal interrogation, so it violates CC
· CC History (Sir Walter Raleigh treason trial)
· Primary purpose was to prevent ex parte examinations as evidence against the accused
· Framers would not admit testimonial statements of a witness who did not testify at trial, unless the witness was unavailable AND D had prior opportunity to cross-examine
· “Testimonial” = formal statement made for the purpose of establishing or proving some fact (when someone out of court is doing what a witness would do on the witness stand)
· Custodial interrogations by law enforcement, like the one of Sylvia Crawford (D’s wife)
· Prior testimony at a preliminary hearing, before a grand jury, or at a formal trial
· Affidavits
· Confessions
· Statements made under circumstances in which reasonable person would expect that they would be available for use at a later trial
· Depositions
· Holding: testimonial hearsay violates CC unless witness (one who bears testimony) is unavailable and D had prior opportunity to cross-examine
· Procedural guarantee (promises right to test the evidence), not substantive guarantee (does not promise reliable evidence)
· Forfeiture by wrongdoing forfeits hearsay and CC objections
· Dying declarations might be exempt from CC
· Even Owens D had opportunity to cross witness (who claimed “I don’t remember” on witness stand), so CC isn’t violated
· Key points
· CC applies to government’s use of testimonial hearsay statements against a criminal D
· Testimonial means a statement made when a declarant is acting like a witness; a solemn declaration or affirmation made for the purpose of establishing or proving some fact
· CC only applies to testimonial hearsay; if it’s non-testimonial, then CC doesn’t apply
· CC isn’t applicable if declarant testifies and is subject to cross
· CC isn’t invoked if the out of court statement isn’t offered to prove the truth of the matter asserted (i.e., if it isn’t hearsay)
· CC permits testimonial hearsay only if the declarant is unavailable, and D had prior opportunity to cross
· Forfeiture by wrongdoing can, on equitable basis, extinguish CC claim

Davis v. Washington
· Facts: P offered an authenticated transcript of a 911 call V made while D was beating V
· 1st part of 911 call was non-testimonial: while D was beating V (ongoing emergency), operator trying to identify the assailant (“what’s his name” so officers might know whether they would encounter a violent felon)
· 2nd part after the beating (after “stop talking and answer my questions”) was testimonial: after D had fled the scene, operator trying to determine the context of the assault
· Hammon v. Indiana
· Facts: P offered (1) a written, signed, sworn affidavit and (2) the oral statements made to police at the scene of the domestic disturbance
· Affidavit and oral statements were testimonial: violence had ceased, describing what had happened (instead of what is happening), no emergency in progress, removed in time from the danger
· Not essential that interrogation was at the station, recorded, and following Miranda warnings as in Crawford; this was formal enough
· Primary Purpose Test
· Non-testimonial: made under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency
· Testimonial: circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution
· Key points
· CC doesn’t only apply to statements made in response to interrogation; volunteered statements can be testimonial
· Any and all oral statements to police officers aren’t necessarily testimonial; some initial inquiries will yield non-testimonial responses

Michigan v. Bryant
· Facts: V is lying on the ground at a gas station 25 minutes after he has been shot; the cops ask what happened and V says D shot him (dying declaration) 
· Non-testimonial: more like McCottry’s 911 call in Davis than Hammon’s statements to police at the house or Sylvia Crawford’s statements after Mirandized
· Primary purpose was to enable police to deal with an ongoing emergency—could have been a threat to officers’ or public’s safety—even though cops ask, “what happened,” which sounds like past events
· Court says to look at the circumstances and perspectives of declarant and police
· Bryant Factors:
· Circumstances in which the encounter occurs
· Statements and actions of the parties (declarant and interrogators)
· Hearsay/reliability: hearsay rules that are designed to identify some statements as reliable will be relevant; “because the prospect of fabrication is presumably significantly diminished…, the CC doesn’t require cross-examination”

Melendez-Diaz v. Massachusetts
· Facts: P offered certificate of analysis (i.e., affidavit reporting results of chemical test to determine whether substance was an illegal drug) that D’s bags contained cocaine
· Testimonial, so need lab analyst on the witness stand: functionally identical to live, in-court testimony, doing “precisely what a witness does on direct examination; made under circumstances which would lead objective witness to reasonably believe statement would be available for use at a later trial
· Forensic reports = reports prepared by people who aren’t directly involved in crime investigation and law enforcement, such as drug, blood, alcohol, fingerprint, DNA, ballistics, autopsies, and related reports that involve testing by someone
· Business/public records exception to hearsay
· CC might often be violated by these because they are testimonial

Bullcoming v. New Mexico
· Facts: certified forensic lab report of D’s BAC measured by gas chromatograph machine; by the time trial started, lab analyst who performed the tests and signed the reports had been placed on unpaid leave, so P offered a different analyst
· Testimonial: purpose of report was for use at trial
· Holding: questioning one witness about another’s testimonial statements doesn’t provide a fair enough opportunity for cross-examination (D need to have opportunity to cross the actual declarant who made the report)
· Witness here had not supervised or observed any of the testing, could not answer any cross questions about the particular test of D’s BAC, and had no independent opinion of D’s BAC

Williams v. Illinois
· Facts: expert witness is given two DNA reports (DNA report from crime scene and DNA report from D) and determines DNA matches
· Holding: underlying forensic report wasn’t testimonial under the primary purpose test, so no CC violation
· 4 Justices: no CC violation because non-hearsay, and non-testimonial because it did not accuse a targeted individual (scientist isn’t a witness for D to confront)
· Justice Thomas: no CC violation because underlying report was non-testimonial hearsay because not formal and solemn
· 4 Justices: CC violation because testimonial hearsay (scientist is testifying against D via report, so D has right to confront scientist)
· When you get a forensic report problem, answer will turn on whether the bottom of the document looks like a formal declaration, signed under the penalty of perjury—essentially, Thomas’s position is the law because he breaks the tie for a plurality

Compare an exam fact pattern to a case:
	Testimonial
	Non-testimonial

	Crawford: Mirandized, recorded interrogation at police station
	Davis: 911 call during domestic violence assault

	Hammon: affidavit; oral statements to officers after domestic violence ended
	Bryant: oral statements to officers 25 minutes after shooting

	Melendez-Diaz: drug certificate of analysis (affidavit)
	Nesbitt: 911 call after being stabbed 23 times, naming assailant

	Bullcoming: certified forensic lab report (even if another analyst—other than the one who did tests—testifies)
	Williams: expert testifies about 2 non-testimonial DNA reports matching





Lay/Expert Opinion

ACN to FRE 701: we prefer facts (firsthand observations) to opinions (inferences drawn from those observations)

Lay Opinion (FRE 701)
· Results from a process of reasoning familiar in everyday life
· Permissible if all of the following are met:
· Rationally based on personal perceptions
· Helpful to trier of fact
· Helpful: facilitates the presentation of evidence (convenient, efficient, and necessary); low bar; polices itself because attorneys ask witnesses to explain
· Example: “she appeared nervous”; “it was a sunny day”; “he looked real tired”; and “the box was heavy” are okay because it would be burdensome to describe each in more detail
· Not helpful: if jury can readily draw necessary inferences and conclusions without the aid of the opinion
· Example: “he was driving negligently”; “the plaintiff caused her own injury”; “he was driving crazy”
· BUT permissible if on “ultimate issues” (e.g., negligence, causation) even though not helpful (see 704 below)
· Not based on specialized knowledge or expertise
· Reminder that experts must satisfy 702
· If an expert isn’t qualified, proponent can’t sneak testimony in as a lay opinion under 701
· All types of lay opinions are allowed
· Examples: emotional/psychological state of another (e.g., angry, nervous, upset, frightened, shocked); conventional physical descriptions (e.g., tall/short, old/young, strong/weak); appearance of objects (e.g., size, color, shape, texture); speed of moving objects (cars because we have experience driving; not of planes or birds though, which would require expert testimony); ordinary distances

“Brother’s Keeper” film clip: farmer dies, and his brother is tried for murder
· “His arm was flimsy, not stiff” and “his body was cool, not cold”
· Personal perception, helpful, and not based on specialized knowledge
· “He was dead”
· Wasn’t disputed, so not helpful
· Lapp said this was not even relevant at all because it was undisputed, but according to FRE 401 ACN, evidence of undisputed facts is still relevant, while under CEC 210, such evidence is not relevant
· Courts don’t keep out lay testimony of death, but we prefer “flimsy” and “cool”
· “He hadn’t been dead too long”
· Sounds like expert testimony, and P could argue that it requires specialized training
· D might try to counter-argue that it is this farmer’s everyday life experience to see and deal with death
· Lay witnesses can also be expert witnesses, so the time of death testimony could be expert testimony if he’d had 40 years of experience checking death of farm animals (opponent would object and proponent would qualify him as expert)

Expert Opinion (FRE 702-703)
· Results from a process of reasoning that can be mastered only by specialists in the field
· Permissible once both steps are completed:
· Expert is qualified under 104(a) because
· Witness has some specialized knowledge
· Derived from skill, experience, training, or education
· Testimony meets the following 702 elements:
· Helpful
· Sufficient facts or data
· My Cousin Vinny: 1 photo isn’t sufficient according to Lapp
· See FRE 703 below for more detail on permissible basis of expert opinion
· Reliable principles and methods
· Scientist in the lab is reliable
· Man sniffing around for caves isn’t reliable
· See Daubert and ACN factors below
· Reliably applied principles and methods to facts of case (see Joiner below); don’t have to be applied perfectly though, e.g., if a mistake was made, but wasn’t fatal because the results were fine, still admissible
· Personal perception is not required (although it is for lay opinions in 701)
· Experts can be qualified in general/broad or narrow expertise
· Proponent would want broad qualification
· Opponent would want narrow qualification
· Daubert
· 702 supersedes Frye general acceptance test, which deferred to scientific community (compare to CA below)
· Trial judges serve as gatekeepers, screening out unreliable expert testimony
· Kumho Tire
· Daubert applies to all kinds of experts, not just scientific experts
· Daubert factors (see below) don’t necessarily all apply in every case; judges have discretion to choose among factors that will assess reliability
· Joiner
· Standard of review for decisions on admissibility of expert testimony is abuse of discretion (will rarely be reversed even if inconsistent rulings from different courts on the same expert)
· Trial court also looks at the “fit” between expert opinion and underlying data and methodologies, i.e., wacky conclusions will be excluded

How to test the 702 elements for expert testimony:
*Exam tip: argue 702 and Daubert factors (& maybe mention that Kumho Tire gives judges discretion to choose different factors to assess reliability, e.g., ACN factors, etc.)
· Daubert Factors (for element #3—reliable principles and methods)
· Whether theory or technique can be and has been tested
· Whether is has been subjected to peer review and publication
· Known or potential error rates
· Existence of standards and controls
· General acceptance
· ACN Factors
· Whether testimony is about matters growing naturally and directly out of independent research, e.g., expert hired for something she normally doesn’t do isn’t that reliable
· Whether expert has unjustifiably extrapolated from an accepted premise to an unfounded conclusion (see Joiner below)
· Whether expert has accounted for obvious alternative explanations
· Whether expert was as careful as in her regular professional work outside paid litigation consulting
· Whether field of expertise is known to reach reliable results for type of opinion offered by expert
· Joiner (for element #4—reliably applied)
· If too great of an analytical gap between the data and the opinion, the testimony might be unreliable

California Experts
· CEC 801 Reasonably Reliance Test—admissible if both:
· Qualified expert is offering helpful testimony
· Expert relied on matters of a type reasonably relied upon by experts in the field in coming to her opinion
· Kelly-Frye General Acceptance Test
· If novel science (new to scientific community or courtroom), proponent must show it is generally accepted and that correct scientific procedures were followed in coming to the opinion
· Conservative test because cutting edge science is usually kept out because not generally accepted
· Defer to scientific community (or relevant field)

Permissible Basis of Expert Opinion (FRE 703)
· Facts or data in the cases that the expert has been made aware of (i.e., hearsay) or personally observed
· Examples: facts given to expert before trial; personal observations; reading a transcript; attending trial and listening to facts as reported by witnesses; studies or experiments; some mixture of all of these
· To rely on inadmissible evidence, it needs to be of the type reasonably relied on by experts in the field (e.g., doctors relying on hearsay in treatment)
· If not of the type reasonably relied on by experts in the field, it needs to be admissible for expert to rely on it as basis for her opinion (e.g., cop relying on psychic in investigation)

Disclosing Basis of Expert Opinion to Jury (FRE 703 & 705)
· Expert may state an opinion—and give reasons for it—without first testifying to underlying facts or data (don’t have to tell jury basis for opinion at all or in any particular order)
· Note that you would be a fool not to disclose the basis for expert opinion to the jury
· You might not even be qualified yet as an expert: if lay witness starts giving expert-like testimony, opponent can object, and proponent can qualify witness then
· If basis of opinion is inadmissible evidence, e.g., hearsay, it can be disclosed only if probative value in helping jury evaluate the opinion substantially outweighs prejudicial effect (REVERSE 403)
· Here, the jury would be instructed not use it for its truth but just to determine if the opinion is reliable . . . fiction (you can’t trust the opinion without believing the fact to be true) but it’s the rule
· Melton (psychiatrist testified D was dangerous, basing opinion off of report that D punched his mom)
· Beech Aircraft (“factual findings” include opinions or inferences based on observations made during investigation even if hearsay)
· Hypo: medical examiner looks at dead farmer and concludes probably not a homicide, but then cops call her and say that farmer’s brother (D) confessed, after which examiner then changes conclusion to homicide
· If confession was inadmissible, it’s extremely prejudicial and not probative because examiner should rely on her own work
· Jury shouldn’t get to hear about the confession if it’s inadmissible

Courts may appoint their own experts under FRE 706, but they are usually hesitant to do so

Experts and Confrontation Clause
· In criminal cases, CC requires that experts offering testimonial evidence against D take the stand themselves
· No sworn affidavits in their place (Melendez-Diaz)
· No surrogate experts in their place (Bullcoming)
· P can’t introduce testimonial statements against D through forensic experts, mental health experts, gang experts, etc. (Williams report which formed the basis of expert’s opinion was non-testimonial though, so no CC problem)

Ultimate Issues (FRE 704)
· Lay or expert opinion on ultimate issues (e.g., negligence, causation) is permissible
· Exception: expert can’t testify to criminal D’s mental state or condition that constitutes an element (e.g., insanity, intent)
· Courts don’t apply this exception strictly
· Proponent can get around this by having expert testify that act is consistent with a particular mental state, e.g., “quantity of drugs is consistent with intent to distribute” rather than “D intended to distribute”




Privilege

Background information:
· Privileges aren’t just rules of admissibility but govern at all times even outside of court
· Although privileges are accompanied by rules of professional responsibility, the rules in this class are narrower than those in Ethical Lawyering
· Privileges are also not codified in FRE (see FRE 501 below)
· Privileges promote relationships but come at a great cost to resolving disputes

FRE 501: the common law—as interpreted by U.S. courts in light of reason and experience—governs a claim of privilege.  In a civil case, state law governs privilege regarding a claim or defense for which state law supplies the rule of decision (i.e., diversity cases just like competence).

The proponent holds the burden of proving a privilege’s existence, which the judge decides under the FRE 104(a) preponderance standard.

Questions to ask when you see a privilege problem
1. To what type of proceedings does it apply?
a. Default: every proceeding
2. Who holds the privilege?
a. Usually the person who made the communication, e.g., client, patient
b. Judges may sometimes assert a privilege for an absent privilege-holder
c. Frequently it is non-parties
d. Privilege usually outlast the holder’s death (if you could reveal privileged communications after her death, the person might not want to talk while alive); see Vince Foster case (p. 800)
3. What is the nature of the privilege?
a. Right to refuse to disclose privileged communication even it is relevant, etc. without being found in contempt of court (exception to the duty to give evidence)
b. Covers confidential communication
c. Spousal privilege might even prevent the spouse from taking the stand at all
4. Has there been a waiver?
a. Not asserting the privilege is a waiver
b. Asserting a claim (e.g., ineffective assistance of counsel, action because of counsel’s advice, putting medical condition at issue) is a waiver
c. Remember that the communication is privileged but not the underlying information
i. If you tell your friend, “I told my attorney that I cheated on my taxes,” you waived the attorney-client privilege
ii. If you tell your friend, “I cheated on my taxes,” you did not waive the attorney-client privilege
5. Is there an applicable exception?
6. Is it an absolute or qualified privilege?
a. If qualified, you can show need for evidence to get past privilege

Attorney-Client Privilege
· Attorney-client privilege applies to:
· Communication
· Any intentional assertion, including conduct like a nod to your attorney
· Physical evidence, like murder weapon, isn’t a communication; privilege doesn’t protect incriminating documents generated independent of attorney-client relationship (but still, attorney can’t reveal that she asked for the documents and the client gave them)
· Location, name, and identity of client aren’t protected communications (however, an attorney can’t say, “my client told me he’d be in Virginia”)
· Hypo: client is obviously drunk at meeting with attorney, falls down a flight of stairs an hour after, and sues building owner for negligent maintenance; owner calls attorney to testify to Charles’s drunken state, and attorney can’t assert privilege because drunken behavior isn’t a communication
· Made in confidence
· Whether you knew or should have known it would be overheard
· Example: client’s work policy is to randomly monitor work emails, but the client forgot and sent an email to her attorney, but the employer didn’t read it  not confidential because client knew the policy even though she forgot
· Example: sending personal email from home  confidential
· Focus on client’s intent and understanding
· Including a confidential line in the email helps but isn’t dispositive
· Unexpected eavesdropper will not break privilege
· Law clerks, administrative assistants, translators, or other legal service team members will not break confidence
· Most courts will find that it was confidential so long as they tried
· Example: talking quietly in a far corner of the courtroom with your backs turned
· Example: in a non-sound-proof private room in the courthouse with the door closed even if you are yelling (nowhere else to talk)
· Between a client and her lawyer
· Lawyer = retained counsel or someone the individual reasonably believed to be an attorney
· Attorney doesn’t have to be paid
· Initial consultation is privileged even if the prospective client ultimately hires a different attorney
· Focus on client’s perspective again (like for confidence element), e.g., a client would reasonably believe a summer associate is an attorney
· Communications with whomever the attorney hires for the case are also privileged
· Example: with PR firm hired by Martha Stewart’s attorney, but not if Martha Stewart hired the PR firm herself
· Example: protected communications with the accountant if the attorney suggests that the client meet with an accountant employed by the firm, but not if a client meets with an accountant first and then decides to meet with an attorney
· Hypo: if attorney talks to an eyewitness about her client’s traffic accident, not privileged because it is not the client talking (but this would be protected under the work product doctrine)
· To facilitate legal services
· Not privileged: advice on investment, personal life, etc.; hiring lawyer to do a lay person’s job, e.g., to help return stolen computers to cops without revealing who stole them
· Client holds the privilege
· Assume the client wants to assert it all times
· Need to show that client waived it if revelation, but attorney is presumed to act on her client’s instructions so if she reveals a communication, we can presume the client waived the privilege
· Purpose: to encourage frank and totally honest communication because good representation requires the attorney to know everything and otherwise a client might refrain from giving information that she thinks is bad (that might not actually be bad)
· Bentham’s utilitarian view: attorney-client privilege is bad because it only protects guilty people
· Joint defense: when co-Ds mount joint defense, conversations between lawyers and co-Ds are covered by privilege; attorney for D #1 can’t use D #2’s disclosures against her (even after joint defense falls apart, past communications are privileged)
· Upjohn Factors (for corporate or government client): don’t have to prove all of the following factors to be privileged
· Communications made by employees
· To corporate counsel
· At direction of corporate superiors
· For purpose of obtaining legal advice
· Regarding matters within employee’s duties
· Employee knew purpose of the communication
· Waiver
· Subject Matter Waiver (FRE 502(a))
· When made in federal proceeding or to federal office/agency, waiver extends to undisclosed communication/information in federal or state proceeding only if:
· Waiver is intentional
· Communications concern same subject matter
· They ought in fairness be considered together
· Like Rule of Completeness: if you disclose part, you waive other communication on the same subject that would be fair; we aren’t going to allow you to be crafty and take advantage by only disclosing what would be favorable to you
· Inadvertent Disclosure (FRE 502(b))
· When made in federal proceeding or to federal office/agency, disclosure is not a waiver in federal or state proceeding if:
· Disclosure is inadvertent
· Holder of privilege took reasonable steps to prevent disclosure (e.g., software, summer associate reviews discovery, keyword search)
· Holder promptly took reasonable steps to rectify the error (e.g., steps taken after like adding another layer of security, yelling at intern, etc.)
· 502 Order
· Judge can order that everything that is disclosed will stay privileged if it is
· Happens when huge doc review because judge doesn’t want to have to rule every time one side refuses to disclose by asserting privilege
· Purpose: to save time and money
· Not effective because attorneys still review everything because they don’t want the other side to know about privileged information in case they’ll try to find it elsewhere where it would be admissible
· Some parties take advantage and place the burden of doc review on the other side receiving everything
· Waiver by Attacking Attorney’s Competence
· When claiming malpractice, ineffective assistance of counsel, advice of counsel
· Would be unfair to allow client to accuse attorney and invoke privilege to prevent attorney from defending the charge
· Crime-Fraud Exception
· If lawyer’s services were obtained in order to further (commit or plan) a crime or fraud, privilege is lost
· Advice about past wrongdoing does not destroy privilege
· Look from client’s perspective; exception applies even if attorney does not know client is doing it
· Although 104(a) seems to say that the judge can’t use the content of the statement to decide if it’s privileged, judge will bring attorneys into in camera (in chambers) review so that the judge is the only one to hear the disclosure

Doctor-Patient Privilege
· CA only (CEC 994), not FRE
· Patient is holder of privilege
· Covers confidential communications (but not the fact that patient consulted physician, has been treated, and number and dates of visits)
· Waiver occurs via disclosure or putting physical condition into issue in litigation (every time you sue for injuries)

Psychotherapist Privilege
· Jaffee (case that created FRE psychotherapist privilege)
· Rationale for privilege (reason and experience)
· Communication between patient and therapist is critical, unlike physicians, who can just treat patients without talking to them, e.g., by running tests; need to talk in therapy to get help
· All 50 states already had some version of this privilege
· If we didn’t have the privilege, people wouldn’t go to therapy (there would be nothing to disclose), which is the same result for litigants as having a privilege that prevents disclosure—except privilege is even better because people can get the help they need
· Private interest: good for patient (e.g., cop who shot and killed V on the job)
· Public interest: good for everyone because we want crazies to get help before they do crazy things
· Social workers are also protected
· Poor man’s therapist
· Wouldn’t be fair to limit privilege to psychiatrists and psychologists
· Exceptions
· Voluntary disclosure, consent to disclosure
· Patient-litigant: making mental or emotional condition part of your claim
· Dangerous patient
· Example: James Holmes (Colorado shooter)
· Linked to Tarasoff idea
· Note that there is a dangerous client type exception for attorney-client privilege as well

Marital Communication Privilege
· Unless jurisdiction recognizes common law marriage, must be actually married
· Protects against disclosure of:
· Confidential
· Rebuttable presumption
· Standard: knew or should have known it wouldn’t be confidential (third party doesn’t actually have to have seen/heard/read communication; presence is sufficient)
· Opponent might offer evidence of presence of third parties, e.g., leaving a note on the counter when literate kids live there or house cleaner will be around
· Communications (words or conduct intended as assertion)
· Observing spouse leaving at a particular time or wearing certain clothes is not a communication, so it is not protected
· Between spouses
· Communications during marriage stay privileged even after the marriage ends (like attorney-client privilege outlasting death)
· Communications after divorce aren’t privileged
· Communications after separation could be privileged, depending on the facts, and courts tend to find privilege because they are still legally married
· Both spouses hold the privilege, whether parties to litigation or not
· If one spouse discloses a protected statement without the consent of the other spouse, the non-disclosing spouse can still prevent the statement’s introduction in court (e.g., wife talks to cops, husband can assert privilege in court)
· Exceptions
· Crime-fraud
· Legal proceedings between spouses, e.g., custody, divorce
· Prosecution for crimes against spouse or children, e.g., domestic violence

Marital Testimonial Privilege
· Unless jurisdiction recognizes common law marriage, must be actually married
· Only requirement: married at the time of the testimony
· If divorced, no privilege
· Testifying spouse holds the privilege and can choose not to take the stand at all, regardless of the subject matter of the testimony
· Trammel: D spouse cannot prevent witness spouse from taking the stand; if one spouse wants to testify, there is not a happy marriage we should protect
· However, D can still assert the marital communication privilege
· FRE privilege only applies in criminal cases; CA privilege applies in both criminal and civil cases
· Exceptions
· Legal proceedings between spouses, e.g., custody, divorce
· Prosecution for crimes against spouse or children, e.g., domestic violence
· Sham or dead marriages
· We want to prevent D from marrying for silence
· Dead = haven’t seen each other for 20 years
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Best Evidence (Original Document) Rule

FRE 1002: to prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required, except as otherwise provided in these rules or by Act of Congress
· When a writing is used to prove the content of the writing, best evidence rule (BER) is triggered
· Examples: trial transcript to prove who said what; sales ledger (or receipt) to prove what was sold; audio recording to prove number of gunshots; medical record to prove diagnosis
· If instead you used a person who overheard the witness at trial, the cashier who sold the goods, a bystander who heard the gunshots, or the doctor who made the diagnosis, BER wouldn’t apply
· Duplicates are almost always okay
· BER doesn’t require you to use the best evidence of something, so you can call it the original document rule
· Writing is defined broadly, e.g., drawing

Exceptions: no need to produce the original when . . .
· Original is unavailable (lost or destroyed, e.g., flood) through no (intentional) bad faith of the proponent or can’t be obtained by the judicial process
· Opponent possesses the original and refuses to produce it after notice
· Photocopies are fine unless there is a genuine question about the original’s authenticity (FRE 1003)
 if the original isn’t required, any other evidence is admissible (no hierarchy of secondary evidence)

Past exam water balloon fight hypo:
· Fact pattern: “Testimony from Officer that Defendant wrote a statement at the police station, after being properly Mirandized and after a proper waiver, admitting that Defendant stabbed victim.  Officer will testify that he was not present at the interrogation, but he had read the statement written by Defendant.  Officer will also testify that the document written and signed by Defendant was destroyed when a water balloon fight in the police locker room ruined several documents contained in a file folder, including Defendant’s written statement.”
· Relevance: signed confession has tendency to make it more likely that D stabbed V
· Competence: (assume Officer swore an oath) he has personal knowledge because he saw the signed confession
· Hearsay: out-of-court statement offered for its truth, but it meets the 801 party statement exemption so admissible
· BER: would be violated because trying to prove the content of the writing, but original is unavailable (destroyed) through no bad faith of the proponent because it was not intentional
· Conclusion  oral testimony of Officer is admissible
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