
EVIDENCE OUTLINE
1) Basics
a) FRE 615: Who is present in court?

i) Parties

ii) Official representative of corporate parties, as designated by counsel

iii) Person whose presence is essential to the presentation of the case (case agent and sometimes experts)

iv) Person authorized to be present by statute (e.g., crime victim)

v) Rule calls for mandatory exclusion of witnesses
(1) Other witnesses cannot see testimony of each other and cannot tell witnesses of the testimony of other witnesses

b) FRE 611: Direct versus Cross- Examination

i) Court controls mode and order to make sure

(1) Effective for determining the truth

(2) Avoiding wasting time

(3) Protect witnesses from harassment or embarrassment

(4) In other words, the judge has complete control over the courtroom.
ii) Cross-examination is limited to the subject matter of direct examination and witness credibility

(1) The scope of cross-examination cannot exceed the scope of direct examination

(2) Cannot lead during direct examination, but can lead during cross-examination

(3) The court can grant permission to lead a witness who is hostile on direct

(a) Hostile under the law (e.g., a police officer being called by the defense)
(b) Hostile in fact

c) FRE 612: Refreshment

i) Litany

(1) Would looking at a copy of your deposition testimony refresh your recollection?

(2) Show opposing counsel

(3) Your Honor, may I approach?

(4) Give witness the document, directing him to where he should start reading to himself.

(5) Does that refresh your recollection?

(6) Ask the same question again

ii) Refreshment does not always lead to the intended result. It may bring the need to impeach.
iii) Refreshment is not a preliminary step to admission of a document into evidence

d) FRE 613: Prior Statement Impeachment and Rehabilitation

i) Long Impeachment Litany 1

(1) Lock in false statement: “You’re sure about that?”

(2) Confront the contradiction: “You testified at a deposition before trial, right?”

(3) “At the deposition you swore to tell the truth, didn’t you?”
(4) “You did tell the truth at the deposition, right?”

(5) Show opposing counsel the deposition

ii) Long Impeachment Litany 2

(1) “You honor, I have a copy of the deposition, marked as exhibit 3, may I approach?”

(2) Show witness the deposition, directing him to page where prior inconsistent statement appears

(3) “During the deposition, you testified as follows: (counsel reads the inconsistent statement reflected in the deposition), right?”

(4) “That’s different from your testimony right now, isn’t it?”
(5) Then immediately move on. You do not want to give the witness time to backtrack on his statements. 

iii) Short Impeachment Litany

(1) Lock in false statement just made by witness: “You sure about that?”

(2) “You gave a statement to the police immediately after the robbery, didn’t you?”

(3) You told the police this: counsel reads the inconsistent statement reflected in the police report – but do not need to provide this document to the witness; allows the attorney to target exactly what he wants instead of allowing the witness to see the totality

(a) Perk: nothing is shown to the witness

(b) Con: if you don’t show it to the witness, the prior statement cannot be admitted into evidence

(4) That’s different than what you’re saying now, isn’t it?

e) Authenticating Exhibits

i) FRE 901: Identification and Authentication

(1) To satisfy the requirement of identification and authentication, “the proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is.”

(2) Identification and Authentication Litany 1

(a) “I have a photo, which is marked Exhibit 1 for identification, may I approach?”

(b) “Showing the witness exhibit 1, do you recognize it?”

(c) “Is this a fair and accurate copy of the photo that you took?”

(d) “Your honor, I move that exhibit 1 be admitted into evidence?”

(3) Identification and Authentication Litany 2

(a) “I have a sealed envelope which is marked exhibit 2 for identification, may I approach?”
(b) “Showing you exhibit 2, do you recognize it?”

(c) “How do you recognize it?”

(d) “What did you do with the exhibit after you sealed it?”

(e) “Can you unseal exhibit 2 and identify its contents?”

(f) “Are the contents of exhibit 2 in the same condition as when you placed them in the envelope?”

(g) “Your Honor, I move that exhibit 2 be admitted into evidence?”

2) Preliminary Facts

a) FRE 104(a): General Admissibility
i) Hearsay foundation

ii) Judge’s preliminary determination: by a preponderance of evidence (more likely than not)

iii) Evidence comes in pursuant to court’s ruling on objection

b) FRE 104(b): Conditional Relevance
i) Relevance

ii) Authentication

iii) Judge’s preliminary determination: enough evidence to support a finding by the jury

(1) Is there some evidence which the jury can use to make a decision?

(2) This is the standard for admission of prior bad acts

iv) Jury’s ultimate determination: By a preponderance of evidence (more likely than not) 
3) Relevance

a) FRE 401

i) Evidence is relevant if:

(1) It has any tendency to make a fact more or less probable than it would be without the evidence

(2) The fact is of consequence in determining the action

ii) Elementizing ensures relevance
(1) Each fact should be tied to a particular element of a charge or cause of action to ensure there is a basis for its relevance

iii) U.S. Supreme Court has said that bias is always relevant

(1) Bias may not be an element, but is still relevant

(a) E.g., gang affiliation is always relevant to bias
b) FRE 403: Unduly prejudicial

i) The court may exclude relevant evidence if its probative value is substantially outweighed by a danger of one or more of the following:

(1) Unfair prejudice – probative value is substantially outweighed by prejudice

(2) Confusing the issues

(3) Misleading the jury

(4) Undue delay

(5) Wasting time

(6) Needlessly presenting cumulative evidence

c) Exclusionary Mandates

i) List of evidence which is deemed irrelevant as a matter of law

(1) FRE 407: Subsequent Remedial Measures

(a) When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of subsequent remedial measures is not admissible to prove:

(i) Negligence

(ii) Culpable conduct

(iii) A defect in a product or its design

(iv) A need for a warning or instruction

(b) But the court may admit this evidence for another purpose, such as impeachment or – if disputed – proving ownership, control or feasibility of precautionary measures

(c) The party opposing the introduction of the material must cause it to be disputed so that they open the door to its introduction

(2) FRE 408: Civil Settlement Offers

(a) Prohibited uses. Evidence of the following is not admissible – on behalf of any party – either to prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or contradiction:

(i) Offers / acceptances of compromise

(ii) Conduct or statements made during compromise negotiations, except in a criminal case and “when the negotiations related to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority.” 
(b) Exceptions. The court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution. 
(i) E.g., agreements with administrative agencies may be used in criminal cases
(3) FRE 410: Pleas and Plea Discussions

(a) Prohibited uses. In a civil or criminal case, evidence of the following is not admissible against the defendant who made the plea or participated in the plea discussions:

(i) Withdrawn guilty plea

(ii) Nolo Contendere plea
(iii) Rule 11 Colloquy statement

(iv) “Statement made during plea discussions” with prosecutor that either didn’t result in a guilty plea or relate to a withdrawn plea. 
(b) Exceptions

(i) The court may admit a statement described in Rule 410(a) (3) or (4):

1. In any proceeding in which another statement made during the same plea or plea discussions has been introduced, if in fairness the statements ought to be considered together
2. In perjury prosecution if D’s statement was under oath, transcribed and counsel was present
4) Competence

a) Must consider whether a witness is competent to testify at trial

i) FRE 601: Competency

(1) Every person is competent to be a witness unless the rules provide otherwise.

(2) But in a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision (Erie and diversity question).

(3) Red Flags:

(a) Intoxicated witnesses, medicated witnesses, witness with intellectual disability, witness who is on the autism spectrum, witness suffering from dementia, witness suffering from brain damage or severe mental illness

(4) Categorical Bans

(a) Most have been eliminated

(i) FRE 605 and 606

1. Presiding judge (no objection required) and jurors (objection required and jurors cannot be called to testify to impeach the jury’s decision. Jurors are incompetent to talk about the jury’s decision process) cannot be witnesses

ii) FRE 602: Personal Knowledge

(1) A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may consist of the witness’s own testimony. This rule does not apply to a witness’s expert testimony under Rule 703.
5) Propensity Evidence

a) Defined as an inclination or tendency to behave in a particular way
i) Includes character evidence

b) Propensity inference

i) Testimony or exhibits describing past “specific acts” used to prove “habit” or “character trait” and to show that the party acted consistent with that habit or trait in regards to an element at issue in trial

c) Use of propensity evidence usually signals a lack of specific evidence to prove a particular element of the cause of action / crime

i) A party may attempt to fill in this gap by using propensity evidence

ii) Elements which really lend themselves to propensity evidence are elements revolving around mental states because there is generally no direct evidence

d) FRE 406: Habit

i) “Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice. The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness”

ii) Very pro-admission

(1) Is not framed as a limited exception to a general bar on habit evidence

(2) Explicitly states that no corroboration or eyewitness is needed

(3) Says “habit” which seems to suggest multiple (more than one) instances

(4) Focuses on specific and routine actions that are “morally neutral”

(5) Neutrality makes 403 prejudice a hard-sell

(a) The term habit itself is generally regarded as neutral. Hard to prove prejudicial because it is not something which generally smears the opposing party.

iii) The most common issue with habit evidence is that it is not routine enough. One, two, or three times may not be habit (though there is an argument that 2 or more may be)

e) FRE 404(a): Character Evidence

i) (a)(1) “Prohibited Uses. Evidence of a person’s character or trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait.”
(1) Different from 406 which allows generally habit evidence. Here, 404 does precisely the opposite.

(2) The reason that character evidence would be used is because direct evidence is missing to satisfy an element of a crime

ii) (a)(2) “Exceptions for a Defendant or Victim in a Criminal Case. The following exceptions apply in a criminal case:

(a) A defendant may offer evidence of the defendant’s pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it;

(b) Subject to the limitations in Rule 412, a defendant may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may:

(i) Offer evidence to rebut it; and

(ii) Offer evidence of the defendant’s same trait; and

(c) In a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the aggressor.”
iii) Character evidence is so important because it goes to state of mind, intent, mens rea and other elements which may be difficult to prove by direct evidence

iv) Once good character evidence is introduced, the door is then opened to attack that character evidence with anything in discovery. This is a high price and either positive or a negative answer to the last question in the cross-examination can destroy the witness’s testimony.

f) FRE 404(b): Prior Bad Acts

i) (b)(1) “Prohibited Uses. Evidence of a crime, wrong or other act is not admissible to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character. 
ii) (b)(2) “Permitted Uses; Notice in a Criminal Case. This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident. On request by a D in a criminal case, the prosecutor must:

(1) (A) provide reasonable notice of the general nature of any such evidence that the prosecutor intends to offer at trial;

(2) (B) do so before trial—or during trial if the court, for good cause, excuses lack of pretrial notice. 
iii) Huddleston v. U.S., 485 U.S. 681 (1988)
(1) Government introduces “prior bad acts” under 404(b) to help prove defendant knew tapes he was buying in this case were stolen. Defendant objected that the prior acts were not proof. The defendant had purchased stolen property from the seller in the past. He bought the tapes from the same seller in the case.

(2) FRE 104

(a) “In general. The court must decide any preliminary question about whether a witness is qualified, a privilege exists, or evidence admissible. In so doing, the court is not bound by evidence rules, except those in privilege.”
(i) Court must do some “mini” fact-finding to determine whether the evidence is admissible and in so doing does not have to follow rules of evidence. Then the court provides the evidence to the jury to make the ultimate findings of fact.
(b) “Relevance That Depends on a Fact. When the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding that the fact does exist.  The court may admit the proposed evidence on the condition that the proof be introduced later.”

(i) Huddleston fills in what the burden of proof for allowing the evidence in is. Supreme Court says none of the traditional standards of proof apply (beyond reasonable doubt, clear and convincing, more likely than not). The court simply asks the threshold question “is there enough evidence for the jury to decide the question one way or the other?” Could a jury presented with this evidence make a decision as to the legitimacy of prior bad acts?
1. This is the standard for the admissibility of the prior bad acts

2. Then there is a preponderance of the evidence standard for the jury to draw inferences from the prior bad acts (then it could be used for the 404(b) purpose)

3. Then the jury needs to find the defendant guilty beyond a reasonable doubt
6) FRE 609: Impeachment with Priors

a) Allows a witness to be impeached based on prior convictions. Does not mean they cannot be called as witnesses

b) “(a) In General. The following rules apply to attacking a witness’s character for truthfulness by evidence of prior criminal conviction:

i) (1) for a crime that, in the convicting jurisdiction, was punishable by death or by imprisonment for more than one year, the evidence

(1) (A) must be admitted, subject to FRE 403, in a civil case or a criminal case in which the wit is not a D; and

(2) (B) must be admitted in a criminal case in which the wit is a D, if the probative value of the evidence outweighs its prejudicial effect to the D;”
(3) Difference between witnesses and testifying defendant

	Ordinary Witness
	Testifying Defendant

	· Normal 403 balancing

· Excluded only if prejudice substantially outweighs probativeness

· More likely to allow prior
	· Special 609 balancing (if prejudice outweighs the probativeness no substantial outweighing needed)

· Less likely to allow prior in


c) “(a)(2) For any crime regardless of the punishment, the evidence must be admitted if the court can readily determine that establishing the elements of the crime required proving – or the witness’s admitting – a dishonest act or false statement”
i) This covers any crime including misdemeanors
d) “Limit on Using the Evidence after 10 Years. This subdivision (b) applies if more than 10 years have passed since the witness’s conviction or release from confinement for it, whichever is later. Evidence is admissible only if:

i) (1) its probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect 

ii) (2) the proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair opportunity to contest its use.”
e) If within 10 years of conviction or a release, just the normal rule applies. If it is older than 10 years, there is a presumptive statute of limitations on its use. It will be much harder to use a conviction after 10 years as a prior for impeachment.
f) Other exceptions

i) Pardons based on rehabilitation or innocence

ii) Juvenile adjudications (except for witnesses in a criminal case)

iii) Convictions on appeal still count, but evidence of “pending appeal” is admissible (it does not matter if on appeal, the conviction may be used until it is reversed)

g) 609 Impeachment Litany (cooperative)

i) You were convicted of a felony, right?

ii) For X crime?

iii) You plead guilty or were convicted in X court in X city in X year, correct?

iv) You were sentenced to X in prison/jail, right?

h) 609 Impeachment Litany (uncooperative)
i) You were convicted of a felony, right?

ii) It was X crime?

iii) I have here a certified copy of the order of judgment and conviction – may it be marked as Government’s 101 and may I approach?

iv) Showing you exhibit 101; this is a copy of the judgment and conviction in your case, isn’t it?

v) It reflects that you stand convicted of “X” crime on your own plea, right?

vi) And it’s dated X, isn’t it?

vii) And it reflects that you were sentenced to serve X in prison/jail, right?

i) Why impeach by prior conviction?

i) Past history suggests less credibility to a jury

ii) The litany, 609, is the only way to attack a witness’s credibility by a prior conviction

(1) But this does not prohibit the party whose witness has the prior conviction from raising the issue first (“fronting”). However, if you raise it at trial, you cannot appeal on that issue.

7) Hearsay

a) FRE 801: Hearsay Defined
i) Declarant’s out-of-court “statement”

(1) Oral

(2) Written

(3) Nonverbal conduct

ii) Offered in court

iii) To prove the truth of the matter asserted in the statement

b) What is non-verbal conduct?

i) If your intention is to make a statement by non-verbal conduct, it is hearsay

c) Laundry list of ways to get around the “to prove the truth of the matter asserted” requirement

i) “Goes to credibility”
(1) e.g., to impeach

ii) “Effect on the listener”

iii) “State of mind”

(1) Not that it is true, but that the witness thought it was true and it created this state of mind in the witness

iv) “Explains subsequent conduct”

(1) e.g., the IO looking for a gun after being told there was one

v) “Legally operative facts”

(1) Do not know whether the statement was actually true, but the facts prove something other than the truth of the matter asserted
d) Non-Hearsay Statements

i) FRE provides two categories of statements which are never hearsay despite the fact that they meet the technical definition of hearsay.

(1) 801(d) creates carve outs for them

ii) 801(d)(1): Prior Statements

(1) Prior inconsistent statements sworn and under penalty of perjury

(2) Prior consistent statements do not need to be sworn
(3) FRE 801: Prior Inconsistent Statements

(a) “(d) Statements That Are Not Hearsay: A statement that meets the following conditions is not hearsay:

(i) A declarant-witness’s prior statement. The declarant testifies and is subject to cross-exam about a prior statement, and the statement:

1. (A) is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing or other proceeding or in a deposition

(b) This type of stuff is admissible into evidence itself

(i) If you lay the foundation for the prior inconsistent statement and then impeach the witness, you may admit the prior statement (though it does not say which statement is actually true)

1. The statement is not hearsay and can be used as for the truth. Impeachment only shows the witness is not providing consistent answers and should not be believed, not which statement is correct.

(c) Foundation

(i) Same as impeachment, but must add that the statement was “given under penalty of perjury at trial, hearing, or other proceeding or in a deposition.”

(d) 801(d)(1)(B) Prior Consistent Statements

(i) Authorizes 2 types of “rehabilitating” a witness with prior consistent statements. The second method is much broader:

(ii) “Is consistent with the declarant’s testimony and is offered:

1. to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying, or

2. to rehabilitate the declarant’s credibility as a witness when attacked on another ground, or

(iii) (C) identifies a person as someone the declarant perceived earlier”

(iv) After a witness is attacked and impeached, it opens the door for the opposition to do the same thing and admit other parts of the deposition to bolster the testimony.

1. To rehabilitate, there is no sworn requirement. Anything can be admitted as a prior consistent statement.

(e) You can impeach by prior inconsistent statements and by omission

(i) If you have a deposition, interview, or expert report something that was included in there but left out at trial, you do the same impeachment litany, but when you get to the portion about whether there is a prior inconsistent statement, the failure to include is a de facto inconsistent statement.

(ii) When this raises an objection that it is not a prior inconsistent statement, you say impeachment by omission.

1. This could get it into evidence as a prior inconsistent statement even though it was not included at all.

(4) 801(d)(1)(C): Prior Identification

(a) Can buttress the in court identification

(b) Especially when the witness either cannot or will not identify the defendant
(c) Does not require some inconsistency to be brought in.
iii) 801(d)(2) Party Admissions

(1) Not hearsay if:

(a) An opposing party’s statement. The statement is offered against an opposing party and:

(i) (A) Was made by the party in an individual or representative capacity;

(ii) (B) Is one the party manifested that it adopted or believed to be true;

(iii) (C) Was made by a person whom the party authorized to make a statement on the subject;

(iv) (D) Was made by the party’s agent or employee on a matter within the scope of that relationship and while it existed; (very similar to C but a representative can be authorized to make statements, but this is broader and does not require specific authorization because of the virtue of their position in the organization)
(v) (E) Was made by the party’s co-conspirator during and in furtherance of the conspiracy (same as D except the organization is a criminal organization)
(vi) The statement must be considered but does not by itself establish the declarant’s authority under (C); the existence or scope of the relationship under (D); or the existence of the conspiracy or participation in it under (E) (the statements cannot be used to prove themselves)
(2) Foundation of Party Admission

(a) Party actually made a statement

(i) Personally

(ii) Through the party’s representative

(b) Proponent is seeking to introduce that statement against the other party

(3) These requirements create a difference between civil and criminal cases

(a) Civil cases are between two real parties

(b) Criminal cases are the People with no real personal knowledge and so are unable to make any statements

(c) The People may tender party admissions against the defendant, but the defendant cannot tender a party admission against the People

(4) Party-Admissions in Co-defendant Trials

(a) If one defendant makes an admission which also implicates other defendants, it can be admitted against the person making the statement but not against the co-defendants because of the prejudice to the co-defendants
(b) Creates a Bruton problem

(i) Solutions?
1. Redaction and limiting instructions to the jury

2. Sever trials

3. Multiple juries

(5) FRE 801(d)(2)(B): Adoptive Admissions

(a) The opposite of party admissions

(b) Someone else makes an admission but your opponent wants to attribute that admission to you as having adopted or ratified it in some manner. Under 801, this would not be hearsay.

(c) The theory is that a party attributed with some statement would be willing to deny it if it were untrue

(6) FRE 801(d)(2)(D): Agent/Employee Admissions

(a) Declarant is an agent/employee of a party

(b) Statement made while this relationship existed

(c) Statement on a matter within the scope of the agency/employee relationship

(d) Statement is offered against that party
(i) Much broader than 801(d)(2)(C) (“was made by a person whom the party authorized to make a statement on the subject”) because it allows implication of authorization to speak on behalf of the agency/employer
(7) FRE 801(d)(2)(E): Co-Conspirator Admissions

(a) Declarant and party must be members of the same conspiracy

(b) Statement was made during conspiracy
(c) Statement made in furtherance of the conspiracy

(i) If all predicate facts are determined to be true, the statement comes in as non-hearsay (just like the other exceptions). This applies specifically to criminal organizations. 
e) FRE 803: Hearsay exceptions not dependent on the availability of the declarant
i) Present Sense Impression

(1) Foundation

(a) The occurrence of an event or condition

(b) Contents of the statement describe/explain the event or condition

(c) Declarant made the statement while or immediately after perceiving the event or condition

ii) Excited Utterance

(1) Similar to present sense impression but different in that it is the product of emotion instead of witnessing

(a) Must be said under the stress of excitement. There must be emotional content, but does not need to be contemporaneous. 

(2) Foundation

(a) The occurrence of a startling event or condition

(b) Statement relates to the startling event or condition

(c) Declarant makes the statement while under stress of excitement

(d) Stress of excitement caused by the startling event or condition

iii) Then-Existing State of Mind

(1) Contents of statement express the declarant’s state of mind that is currently existing at the time of the statement

(2) State of mind may include motive, intent, plan; emotional, sensory, or physical condition; mental feeling, pain, or bodily health.

(3) State of mind may be used to show later conduct
(4) Hillmon
(a) Wife attempts to claim insurance payout for her deceased husband. Insurance company says no because the body is actually someone else. Wife used letters from someone her husband went out of town with to show that it was him who died. Supreme Court approved this use.

(b) 803 is used to say state of mind to prove your future conduct. Hillmon is attempting to use state of mind to show previous conduct. This is prohibited and the reason why Hillmon generates so much interest. 803 OVERRULED THE HILLMON DOCTRINE.

iv) FRE 803(5): Recorded Recollection

(1) Declarant is testifying as a witness

(2) Statement is in the form of a record

(3) Statement is on a matter about which witness once had personal knowledge

(4) Witness cannot remember the statement sufficiently to testify fully and accurately

(5) Statement was made or adopted by witness when matter was fresh in his memory

(6) Statement accurately reflects witness’s knowledge

(7) Refreshment would not work because the event was too complicated. Need the witness to read from the document. In contrast, the witness does not read from the document for refreshment because the document is just to spur memory.
(a) Advantage of recorded recollection is that it gets the record into evidence when refreshment does not work. 
(b) Limits of Recorded Recollection

(i) Read into evidence

1. Cannot publish recorded recollection. It may only be read into evidence. Must be someone who does a good job reading it in.

v) FRE 803(6): Business Records

(1) Foundation:

(a) The statement is a record of an act, event, condition, opinion, or diagnosis;

(b) Record made at or near the time of the act;

(c) Made by someone with knowledge of the act or from information transmitted by someone with knowledge;

(d) Record kept in the course of a regularly conducted activity of a business;

(e) Regular practice of that activity to make the record.

(i) Business records are identified and authenticated in a way that is more particular and business-oriented than the traditional authentication litany.

1. Business records may be authenticated by a custodian of records

a. Someone with knowledge of how the records are created

b. Not someone with knowledge of how that particular record was created
(2) Traditionally, foundation provided by a custodian-of-records who testifies to the creation, transmission, and storing of business records.

(3) Now, FRE 902(11) and (12) allow for self-authenticating documents whereby an affidavit is submitted providing the foundation for the business records.
(a) FRE 902: Self-Authentication

(i) The following items are self-authenticating (no need to lay foundation in front of the jury); they require no extrinsic evidence of authenticity in order to be admitted:
1. (11) Certified Domestic Records of a Regularly Conducted Activity. The original or a copy of a domestic record that meets the requirements of FRE 803(6)(A)-(C), as shown by a certification of a custodian… Before trial or hearing, the proponent must give an adverse party written notice of intent to offer the record – and must make the record and certification available for inspection – so that the party has a fair opportunity to challenge them.

(ii) This avoids the need to conduct the boring litany to authenticate with a custodian on the stand

(iii) If the opponent objects to the affidavit, the custodian of records authentication may be needed to lay the foundation

vi) FRE 803(8): Public Records

(1) (8) Public Records. A record of a public office if:

(a) (A) It sets out:

(i) the office’s activities

(ii) a matter observed while under a legal duty to report, but not including in a criminal case, a matter observed by law enforcement personnel (probably excludes a police report as a public record – this is generally a compilation of witness statements and allowing it straight into evidence would conflict with the 6th Amendment confrontation clause); or
(iii) in a civil case or against the government in a criminal case, factual findings from a legally authorized investigation (e.g., when an arm of the government has been entrusted to investigate and make factual findings on the topic. Allowed when the finding is made by a government appointed body and used against the government in a criminal case. Cannot use it against the criminal defendant for fear of confrontation clause conflicts)
(b) (B) the opponent does not show that the source of the information or other circumstances indicate a lack of trustworthiness

(2) Foundation
(a) Statement is a record of a public office

(b) Content of the record reflects:

(i) Activities of that office: housekeeping documents, such as personnel and budget information

(ii) Matters observed under a legal duty to report, but not a matter observed by law enforcement in criminal cases (case law says duty to report is to be broadly interpreted)
(iii) Factual findings from a legally authorized investigation, if in a civil case or against the government in a criminal case

f) FRE 804: Hearsay exceptions where unavailability does matter

i) 804 requires a showing of unavailability before you can claim the hearsay exception

ii) Much like the Hillmon doctrine, many of these attract law school professors but do not have many real life applications

iii) Declarant is “unavailable” if:
(1) Is exempted from testifying about the subject matter of the declarant’s statements because the court rules that a privilege applies;

(2) Refuses to testify about the subject matter despite a court order to do so;

(3) Testifies to not remembering the subject matter;

(4) Cannot be present to testify at the trial or hearing because of death or a then-existing infirmity, physical illness, or mental illness; or

(5) Is absent from the trial or hearing and the statement’s proponent has not been able, by process or other reasonable means, to procure the declarant’s attendance

iv) 804(b)(1): Former Testimony
(1) Testimony that:

(a) Was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and
(b) is now offered against a party who had—or, in a civil case, whose predecessor in interest had—an opportunity and similar motive to develop it by direct, cross-, or redirect examination.
(2) Foundation

(a) Declarant is “unavailable”

(b) Offering declarant’s prior sworn testimony

(c) Against a party who had prior opportunity and similar motive to question declarant during the prior proceeding

g) FRE 804(b)(2): Dying Declaration

i) Statement Under the Belief of Imminent Death. In a prosecution for homicide or in a civil case, a statement that declarant, while believing that declarant’s death to be imminent, made about its cause or circumstances

ii) Foundation

(1) Unavailable declarant (usually dead, but not necessarily)
(2) Statement concerns the cause or circumstances of what declarant believes is impending death (subjective belief)
(3) Statement is made while declarant believes death to be imminent; and

(4) Limited to homicide cases or any civil case
h) FRE 804(b)(3): Declarations Against Interest

i) Statement Against Interest. A statement that:

(1) A reasonable person in the declarant’s position would have made only if the person believed it to be true because, when made it was so contrary to the declarant’s proprietary or pecuniary interest or had some great tendency to invalidate the declarant’s claim against someone else or to expose the declarant to civil or criminal liability; and

(2) Is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a criminal case as one that tends to expose the declarant to criminal liability.

ii) Foundation

(1) Declarant is “unavailable”

(2) Content of statement at the time it was made is against declarant’s interest (proprietary, pecuniary, or penal)

(3) Statement is so against interest that a reasonable person in declarant’s position would not have said it unless it was true (objective test)
(4) If statement exposes declarant to criminal liability and is offered in a criminal case, corroboration to show trustworthiness must be offered

iii) Declarations against interest and party admissions are not the same

	Declaration Against Interest
	Party Admission

	Applies to any declarant
	Applies to only an adverse party

	Have to prove unavailability
	Unavailability irrelevant

	Have to prove all the predicate foundational facts: against-interest element, reasonable person, timing, corroboration (if necessary)
	Only predicate fact to be proved: Party said it.


i) FRE 804(b)(4): Pedigree Exception
i) Statement of Personal Family History. A statement about:

(1) The declarant’s own birth, adoption, legitimacy, ancestry, marriage, divorce, relationship by blood, adoption or marriage, or similar facts of personal or family history, even though the declarant had no way of acquiring personal knowledge about that fact

(2) Another person concerning any of these facts, as well as death, if the declarant was related to the person by blood, adoption or marriage or was so intimately associated with the person’s family that the declarant’s information is likely to be accurate

j) FRE 804(b)(6): Forfeiture-by-Misconduct Exception

i) Statement Offered Against a Party That Wrongfully Caused the Declarant’s Unavailability. A statement offered against a party that is wrongfully caused – or acquiesced in wrongfully causing – the declarant’s unavailability as a witness, and did so intending that result.

ii) The unavailability of witness by misconduct must be proven to § 104 standard by the party seeking to benefit from the unavailability

k) FRE 807: Residual Hearsay Exception
i) In General. Under the following circumstances, a hearsay statement is not excluded by the rule against hearsay even if the statement is not specifically covered by a hearsay exception in Rule 801, 803, or 804:
(1) The statement has equivalent circumstantial guarantees of trustworthiness;

(2) It is offered as evidence of material fact;

(3) It is more probative on the point for which is offered than any other evidence that the proponent can obtain through reasonable efforts;

(4) Admitting it will best serve the purposes of these rules and the interests of justice 

(5) Notice. The statement is admissible only if, before the trial or hearing, the proponent gives an adverse party reasonable notice of the intent to offer the statement and its particulars, including the declarant’s name and address, so that the party has a fair opportunity to meet it. 

ii) Residual Exception Statement Elements
(1) Have circumstantial guarantees of trustworthiness

(2) Guarantees should be “equivalent” to exceptions under FRE 803 and 804

(3) Offered to prove a material fact

(4) More probative than any other evidence that can be obtained through reasonable efforts

(5) Admission serves the general purpose of FRE and interests of justice
(6) Prior notice given to opponent

iii) Interpretations

(1) Near Miss Doctrine

(a) 807 is to be used when the proponent is so close to a traditional rule but simply cannot meet it
(2) Rare and Unusual

(a) Legislative history of 807 is that it should be used only very rarely in exceptional cases. 807 was not designed to authorize major judicial revision of the statutes
l) Hearsay and the Sixth Amendment

i) Old Test: Roberts v. OH
(1) Admission of hearsay pursuant to evidence rule exception does not violate Sixth Amendment if:

(a) Declarant is unavailable

(b) Statement has “indicia of reliability”

(i) Falls within a “firmly rooted” hearsay exception

(ii) Statement has “particularized guarantees of trustworthiness”

ii) New Test: Crawford v. WA
(1) Admission of hearsay pursuant to evidence rule exception does not violate the Sixth Amendment if:

(a) Declarant’s statement was “testimonial”

(i) Affidavit

(ii) Deposition

(iii) Prior Testimony

(iv) Formal Confession to Police

(b) Declarant is unavailable

(c) Opponent had prior opportunity to cross examine the declarant
8) Expert Witness Testimony

a) FRE 602: Witnesses

i) “A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may consist of the witness’s own testimony. This rule does not apply to a witness’s expert testimony under FRE 703.”
ii) Personal knowledge means sensory perception of the event at issue

b) FRE 702: Expert Testimony

i) “A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the form of an opinion or otherwise if:

(1) the expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue;

(2) the testimony is based on sufficient facts or data;
(3) the testimony is the product of reliable principles and methods; and

(4) the expert has reliably applied the principles and methods to the facts of the case.”

ii) Judge determines whether a witness is an expert by 104(a) standards

(1) Considers whether the expert’s opinion is based on published and peer reviewed studies, whether it follows the scientific method, whether the information the opinion is based on is verifiable.

iii) 702 is a screening mechanism to avoid 602 witnesses from giving opinions or providing testimony of something of which they have no personal knowledge. 

iv) Expert Witness Qualification Litany

(1) Education

(2) Training

(3) Experience

(4) Prior qualification as an expert

(a) Once the litany is completed, you may offer the witness as an expert in front of the jury or simply proceed as if the witness is qualified as an expert and go straight to the questions.

v) Anti-Qualification: “Voir Diring” an Adverse Expert
(1) Voir dire – to question any actor in the courtroom who is sworn to tell the truth. Asking questions, under oath, to make sure the person is qualified to sit in the position for which they are qualifying.

(2) Done outside the view of the jury. Basically, to cross examine the witness and to determine whether the witness is qualified as an expert.

(a) An opponent would use this to elicit why the witness should not be qualified as an expert in the area the proponent is attempting to qualify him.

c) FRE 703: Bases of Opinion

i) “An expert may base an opinion on facts or data in the case that the expert has been made aware of or personally observed. If experts in the particular field would reasonably rely on those kinds of facts or data in forming an opinion on the subject, they need not be admissible for the opinion to be admitted.”

(1) The proponent has provided the witness with discovery to review (including inadmissible documents) and the witness bases their opinion on this information. The witness lacks personal knowledge and gets to craft their opinion based on hearsay in discovery
(2) If the expert does not have the information, he can be given a hypothetical with all the necessary (including inadmissible) information
(3) “but if the facts or data would otherwise be inadmissible, the proponent of the opinion may disclose them to the jury only if their probative value in helping the jury evaluate the opinion substantially outweighs their prejudicial effect.”

(a) This test is the opposite of 403. 403 says not admissible if probative value is substantially outweighed by prejudicial effect.
703 says probative value must substantially outweigh the prejudicial effect.
d) Hypotheticals
i) Hypothetical question asks expert to assume certain facts that will be introduced into evidence or that are likely admissible. Expert then gives opinion based on assumed facts.

ii) No hypos for lay witnesses; 
iii) FRE 702-705 and EC §§ 802-04: expert has wide latitude about giving basis for expert opinion;
iv) Expert opinion can be based on hypo that is tied to expected, admissible evidence; 
v)  opponent can frame his own hypo based on counter-evidence.
vi) Hypo that is not based on discovery or relies on inadmissible evidence is an “improper hypo”;
vii) Violates EC § 803
viii) Magic words: “objection, improper hypothetical.”

ix) Be prepared to explain why your hypo is proper. 
x) Guardianship of Jacobson, 30 Cal.2d 312, 314 (1947)
(1) “It is not essential to the propriety of a hypothetical question that the facts assumed be undisputed.  The question is proper if it recites only facts within the possible or probable range of evidence and it is not unfair or misleading.”

e) FRE 704: Ultimate Issue

i) “In General – Not Automatically Objectionable. An opinion is not objectionable just because it embraces an ultimate issue.

ii) Exception. In a criminal case, an expert witness must not state an opinion about whether the defendant did or did not have a mental state or condition that constitutes an element of the crime charged or of a defense. Those matters are for the trier of fact alone.”

(1) Guilt and liability are ultimate issues

f) Judicial Oversight of Expert Testimony

i) Using an expert allows in hearsay

ii) So, courts require experts to actually be experts because of the cost associated with allowing them to testify

iii) Kelly-Frye Test

(1) Trial court excluded “systolic blood pressure test” (primitive lie detector) and the appellate court affirmed.
(2) The standard:

(a) Expert testimony “deduced from well-recognized scientific principle or discovery” will generally be admitted

(b) But it must also have gained general acceptance in the particular field in which it belongs

iv) FRE 702 did away with any “general acceptance” language and instead focuses on “reliability”

(1) Kelly-Frye is no longer the rule

v) Daubert Test

(1) Focus on reliability (104(a) more likely than not standard)

(a) Can methodology be tested or results replicated?

(b) Can methodology be peer reviewed or published in peer-reviewed journals?

(c) What is the known rate of error?

(d) Does this methodology garner “general acceptance” in the scientific community?

(e) These are FACTORS to be considered

vi) Kumho Tire Test

(1) Daubert screening applies to non-scientific expert testimony

(2) Court needs to screen for reliability and relevance before admitting any expert testimony – includes technical or other specialized (experience-based) expertise

(3) Daubert factors for determining scientific reliability can be used, but test is “flexible”

9) Evidentiary Privileges
a) Privileges protect certain information shared between parties to encourage open discussion of relevant, highly probative information.
b) Fifth Amendment – privilege against self-incrimination
c) Privilege does not need to be by statute
i) Fifth Amendment privilege
ii) It can also be created by common law
d) Congress has only created one privilege
i) FRE 501: Privileges
(1) Privilege in general
(a) The common law – as interpreted by U.S. courts in the light of reason and experience – governs a claim of privilege unless any of the following provides otherwise:
(i) The U.S. Constitution
(ii) A federal statute or
(iii) Rules prescribed by the Supreme Court
(b) But in a civil case, state law governs privilege regarding a claim or defense for which state law supplies the rule of decision
	Criminal Case

· Always involves a federal statute

· Federal common law of privilege will apply

· Research federal authorities

· Due diligence: Do defendant’s constitutional rights trump the assertion of an evidentiary privilege?
	Civil Case

· Many involve state-law causes-of-action removed to federal court based on diversity jurisdiction

· State law governs the law of privilege for state-law claims in federal court

· Research state statutes and authorities


e) Who may assert a privilege?
i) It depends on the privilege at issue

ii) Attorney-Client

(1) The client holds the privilege; they can waive the privilege, but the lawyer is the one who will understand the privilege and would be the one to invoke the privilege
iii) Priest-Penitent

(1) Both parties are equal holders of the privilege. Both parties can invoke the privilege on his or the other party’s behalf

iv) Marital

(1) Both parties are equal holders of the privilege. Both parties can invoke the privilege on his or the other party’s behalf.

f) Scope of Privilege
i) The scope is often more important than the holder. Often the holder is well-established, while the scope is more creative. A party can attempt to wedge something within the scope or narrow the scope so it does not fit into the privilege.

ii) Not usually as broad as one may assume

(1) Just because an attorney and a client may speak does not mean it is automatically privileged. The conversation needs to be about legal issues

(2) Priest-penitent extends only to confessional, not every discussion between a priest and a penitent

g) Waivers of Privilege

i) Deliberate Waiver
(1) The holder knowingly and intentionally waives the privilege.

(2) Failure to Assert (implied waiver)

(a) The privilege holder has the ultimate privilege, but they know nothing about how to assert. So, the attorney must assert. In practice, it does not matter who holds the privilege if the only person with the knowledge to assert is not the holder. If the attorney does not assert it, in all likelihood, the attorney has waived it for the client. Though, the law says, because the client was present in court, the client actually waived it.
(3) Voluntary Disclosure of Confidential Communication

(a) When the client decides they want to share information that is otherwise covered by attorney-client privilege

(4) Inadvertent Disclosure

(a) Much like implied waiver.
(b) Some cases have huge amounts of discovery (millions of documents). Accidentally disclosing confidential communications to the opponent or court by mistake may waive. A new federal rule provides more options in these scenarios

(c) FRE 502: Inadvertent Disclosure
(i) Disclosure Made in a Federal Proceeding or to a Federal Office/Agency. When the disclosure is made in a federal proceeding or to a federal office or agency and waives the attorney-client privilege or work product protection, the waiver extends to an undisclosed communication or information in a federal or state proceedings only if:

1. the waiver is intentional;

2. the disclosed and undisclosed communications or information concern the same subject matter;

(ii) They ought in fairness to be considered together.
(iii) Inadvertent Disclosure. When made in a federal proceeding or to a federal office or agency, the disclosure does not operate as a waiver in federal or state proceedings, if:

1. the disclosure was inadvertent

2. the holder of the privilege or protection took reasonable steps to prevent disclosure

3. the holder promptly took reasonable steps to rectify the error, including (if applicable) following FR Civ P 26(b)(5)(B). 
(iv) Disclosure Made in a State Proceeding. When the disclosure is made in a state proceeding and is not the subject of a state-court order concerning waiver, disclosure does not operate as a waiver in a federal proceeding if the disclosure;

1. would not be a waiver under this rule if it had been made in a federal proceeding; or

2. is not a waiver under the law of the state where the disclosure occurred.
(v) Controlling Effect of a Court Order. A federal court may order that the privilege or protection is not waived by disclosure connected w/ the litigation pending before the court—in which event the disclosure is also not a waiver in any other state or federal proceeding. 
(5) Waivers by Claim Assertion

(a) Making a claim which pertains to information involved only through a particular source (e.g., patient-mental health expert and insanity) will waive the privilege
h) Privileges

i) Attorney-Client

(1) Elements:

(a) Confidential communication

(b) Between client and attorney

(i) “Attorney” includes agents of the attorney

(ii) May include agents of the client (but risky)

(c) Regarding legal matters

(2) Different levels of confidentiality

(a) Attorney-client privilege

(i) Narrowest, but most likely to hold up in court

(ii) Cannot be defeated by substantial need

(b) Work product

(i) Everything done to prepare for trial

(ii) Can be defeated by substantial need

(c) Duty of Confidentiality

(i) Ethical duty

(ii) Broadest, but least likely to hold up in court

(3) Corporations are people too, so who can invoke on behalf of the corporation?

	“Control Group” Test
	“Subject Matter” Test

	Is the employee “in a position to control or even to take a substantial part in a decision about any action which the corporation may take upon the advice of the attorney”?

· Limits attorney-client privilege to upper management
	Did employee make communication at “direction of superiors?”

Does communication relate to performance of employee’s duties?

· Opens up attorney-client privilege to all levels of employees as long as they are talking about their job duties

This is the majority approach at this point


(a) Upjohn Co.
(i) The Supreme Court refused to endorse either test. Instead, they decided to make a case-by-case decision based on the reasonable expectation of the corporate employee being interviewed by the corporate counsel, an attorney hired by corporate counsel, or an internal investigator.

1. The judge makes the decision based on all available evidence
(4) “Crime-Fraud Exception” to Attorney-Client Privilege

	Past Crimes
	Ongoing or Future Crime

	· Classic attorney-client privileged information

· Attorney cannot reveal this communication to anybody absent a waiver
	· Not attorney-client privileged because hiring lawyer to facilitate commission of crimes ≠ legal consultation or representation

· Lawyer may, but does not have to, disclose planned violent crime. Cal. Bus. & Prof. Code §6068(e)(2), Cal. Rule Prof. Cond. 3-100(D)


(5) Forfeiting Attorney-Client Privilege
(a) Waiver

(i) The attorney-client privilege does apply and a claim would be valid, but something has been done so that it no longer exists

(b) Claim Assertion

(i) No claim actually existed

(c) Asserting these claims waives attorney-client privilege

(i) Advice-of-counsel defenses

1. The client is taking the privileged communications with the attorney and putting them at issue. The attorney may then come in and add information or explain without breaking privilege

(ii) Ineffective Assistance of Counsel and Legal Malpractice
1. Ineffective assistance of counsel for criminal is that the attorney fell below reasonable standards and it may have affected the outcome of the action. Must prove that you are innocent as a result.

2. Civil malpractice is simply that there was a breach of duty.

3. A good attorney will limit disclosure to the scope of the waiver of ineffective counsel. May wait for a court order finding ineffective assistance of counsel to limit exposure.
ii) Marital Privileges

	Communications Privilege
	Spousal Testimony Privilege

	· Applies in all cases

· Privilege holder: each spouse, either can assert

· Protects private communications only

· Privilege survives the marriage
	· Applies in criminal cases

· Privilege holder: witness-spouse (majority view post-Trammel)

· Protects everything; much broader than private communications
· Privilege expires when marriage expires


(1) Marital Communications Privilege

(a) Communication between two spouses

(b) Occurred during a “valid marriage”

(i) Narrowly interpreted

(ii) Rejects “common law” or “de facto” marriages

(iii) “Separated” married people do not qualify

(c) Communication was intended to be private

(i) Presence of a third party (even a child) destroys confidentiality

(2) Spousal Testimony Privilege

(a) Putative witness is criminal defendant’s spouse

(i) Not focused on private communications

(ii) Covers all communications and acts

(b) Marriage remains intact at the time of the trial

(c) Witness-spouse refuses to waive the privilege

(i) Historically, criminal defendant was holder

(ii) Trammel declared witness-spouse the holder, so witness-spouse has authority to waive

iii) Physician-Patient Privilege
(1) Does not exists under FRE
iv) Psychotherapist-Patient Privilege
(1) Recognized by the Supreme Court in Jaffee v. Redmond (1996)
(2) Jaffee
(a) Police shooting case where the officer fatally shot someone and then went through therapy sessions. The plaintiff in a wrongful death suit attempted to discover the licensed clinical social worker’s therapy notes. The Supreme Court determined the social worker’s notes were privileged.
(3) Elements:
(a) Confidential communications
(b) Between psychotherapist and patient
(i) Psychiatrists and psychologists definitely qualify, but unclear about licensed clinical social workers, MFCC, rape counselors, etc.
(c) For the purpose of treating and diagnosing mental health conditions.
v) Clergy-Communicant (Priest-Penitent) Privilege
(1) Common law privilege
(2) Confidential communication
(3) Between clergy and communicant
(a) Any religious leader who is officially “ordained”
(4) In connection with spiritual matters or religious counseling
(a) Beyond formal “confessional” scenario
(5) Who holds the privilege?
(a) Penitent and priest
(i) Penitent
1. Cal Evid. Code §1033
a. “a penitent, whether or not a party, has a privilege to refuse to disclose, and to prevent another from disclosing, a penitential communication if he or she claims the privilege.”
(ii) Clergy
1. Cal Evid. Code §1034
a. “a member of the clergy, whether or not a party, has a privilege to refuse to disclose a penitential communication if he or she claims the privilege.”
(b) Cannot control the lay person from disclosing. The clergy is the holder unless the co-holder waives
10) Evidence of Sex Offenses
a) FRE 413: Similar Crimes / Sexual Assault
i) “Permitted Uses. In a criminal case in which a defendant is accused of sexual assault, the court may admit evidence that the defendant committed any other sexual assault. The evidence may be considered on any matter to which it is relevant.”
(1) Does not appear to require conviction of another sexual assault – classic propensity evidence 

ii) “Disclosure to Defendant. If the prosecutor intends to offer this evidence, the prosecutor must disclose to the defendant, including witnesses’ statements or a summary of the expected testimony. The prosecutor must do so at least 15 days before trial or at a later time that the court allows for good cause.”
(1) Gives the defense time to move in limine to preclude.

(a) But 413 allows everything in. So does 403 limit?

iii) “Effect on Other Rules. This rule does not limit the admission or consideration of evidence under any other rule.
iv) Definition of ‘Sexual Assault.’ In this rule and Rule 415, “sexual assault” means a crime under federal law or under state law… involving:

(1) Any conduct prohibited by 18 U.S.C. Chapter 109A;

(2) Contact, without consent, between any part of defendant’s body – or an object – and another person’s genitals or anus;

(3) Contact without consent, between defendant’s genitals or anus and any part of another person’s body;

(4) Deriving sexual pleasure or gratification from inflicting death, bodily injury, or physical pain on another person; or

(5) Attempt or conspiracy to do (1) - (4)”

b) FRE 414: Similar Crimes / Child Molest

i) Same as 413

ii) “Permitted Uses.  In a criminal case in which a D is accused of child molestation, the court may admit evidence that that D committed any other child molestation.  The evidence may be considered on any matter to which it is relevant. 
iii) Disclosure to D. If the prosecutor intends to offer this evidence , the prosecutor must disclose it to the D, including witnesses’ statements or a summary of the expected testimony.  The prosecutor must do so at least 15 days before trial or at a later time that the court allows for good cause. 
iv) Effect on Other Rules.  This rule does not limit the admission or consideration of evidence under any other rule. 
v) Definition of “Child” and “Child Molestation. In this rule and Rule 415”
(1) “child” means a person below the age of 14; 
vi) (2) “child molestation” means a crime under federal law or state law … involving:
(a) conduct prohibited by 18 U.S.C. chapter 109A;
(b) conduct prohibited by 18 U.S.C. chapter 110;
(c) contact, without consent, between any part of D’s body—or an object—and a child’s genitals or anus;
(d) contact without consent, between D’s genitals or anus and any part of a child’s body;
(e) deriving sexual pleasure or gratification from inflicting death, bodily injury, or physical pain on a child;
(f) attempt or conspiracy to do (A)-(E).
c) Sex Crimes versus All Other Crime

	FRE 413 and 414
	FRE 404

	(a) Permitted Uses. In a criminal case in which defendant is accused of sexual assault, the court may admit evidence that defendant committed any other sexual assault. The evidence may be considered on any matter to which it is relevant.
	(b) Prohibited Uses. Evidence of a crime, wrong, or other act is not admissible to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character.


i) FRE 403 IS ALWAYS APPLICABLE

(1) 413 is the preliminary evidentiary rule, then a 403 weighing is done.

d) FRE 415: Similar Acts in Civil Cases

i) “Permitted Uses. In a civil case involving a claim of relief based on a party’s alleged sexual assault or child molestation, the court may admit evidence that a party committed any other sexual assault or child molestation. The evidence may be considered as provided by rules 413 and 414.”
e) “Rape Shield” Laws

i) FRE 412: Victim’s Sexual Behavior

(a) “Prohibited Uses. The following evidence is not admissible in a civil or criminal proceeding involving alleged sexual misconduct:

1. Evidence offered to prove that a victim engaged in other sexual behavior;

2. Evidence offered to prove a victim’s sexual predisposition.

(b) Exceptions

1. Criminal Cases. The court may admit the following evidence in a criminal case:

a. Evidence of specific instances of a victim’s sexual behavior, if offered to prove that someone other than defendant was the source of semen, injury or other physical evidence;

b. Evidence of specific instances of a victim’s sexual behavior with respect to the person accused of sexual misconduct, if offered by the defendant to prove consent or if offered by the prosecutor;

c. Evidence whose exclusion would violate defendant’s constitutional rights.

i. Rape shield law versus Sixth Amendment right to present a defense at trial. Sixth Amendment will always win.
11) “Best Evidence” Rule

a) FRE 1002: “An original writing, recording, or photograph is required in order to prove its content unless these rules or a federal statute provide otherwise.”
b) FRE 1003: “A duplicate is admissible to the same extent as the original unless a genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate”

i) “Duplicate” defined as “counterpart produced by mechanical, photographic, chemical, electronic or other equivalent process or technique that accurately reproduces the original”

(1) Under FRE 1005, copies of official records are allowed as long as the public-record foundation is laid.

c) FRE 1004: “Original not required” and “other evidence of content” is admissible if:

i) All originals are lost or destroyed, and not by the proponent acting in bad faith;

ii) Original cannot be obtained by any available judicial process;

iii) Party opponent has the original and fails to produce it despite notice it will be an issue at trial;

iv) Document not closely related to a controlling issue.

(1) An individual who saw the evidence could testify to its contents. If this happens, must have a good explanation for why an original or duplicate could not be located.

(2) Original cannot be obtained by judicial process means the court cannot request documents because they have no jurisdiction

(3) Party opponent has the original and fails to produce it despite notice

(a) If you are the one who has possession of a document and decline to produce it, this exception is triggered.

(b) Must request the documents through discovery procedures.

(4) Document not closely related to a controlling issue

(a) Document which does not prove a big issue and is not worth taking the time to find. But must show why it is relevant.

d) FRE 1006: Summaries to Prove Content
i) “The proponent may use a summary, chart, or calculation to prove the content of voluminous writings, recordings, or photographs that cannot be conveniently examined in court. The proponent must make the originals or duplicates available for examination or copying, or both, by other parties at a reasonable time and place. And the court may order the proponent to produce them in court.”

ii) Strictly construed rule. Must offer opposition a view of the voluminous evidence which is being summarized.

e) FRE 1008: Functions of the Court and Jury

i) “Ordinarily, the court determines whether the proponent has fulfilled the factual conditions for admitting other evidence of the content of a writing, recording, or photo under Rule 1004 or 1005.
ii) But in a jury trial, the jury determines – in accordance with FRE 104(b) – any issue about whether:
(a) an asserted writing, recording or photo ever existed
(b) another one produced at trial is the original
(c) other evidence of content accurately reflects the content
12) Judicial Notice

a) FRE 201 Judicial Notice of Adjudicative Facts

(a) Scope. This rule governs judicial notice of an adjudicative fact, not a legislative fact.

(b) Kinds of Facts That May Be Judicially Noticed. The court may judicially notice a fact that is not subject to reasonable dispute because it:

1. Is generally known within the trial court’s territorial jurisdiction; or
2. Can be accurately and readily determined from sources whose accuracy cannot be questioned. 

(ii) “Adjudicative facts” means the type of facts that the jury will need to decide to decide the cause of action or offense at issue

(iii) “Legislative” facts refer to the type of preliminary fact-finding that must be done by judges to decide whether evidence should be admitted.

1. Judicial notice focuses on the former, not the latter.
(c) Taking Notice. The court:

(i) May take judicial notice on its own; or

(ii) Must take judicial notice if a party requests it and the court is supplied with the necessary information.

(d) Timing. The court may take judicial notice at any stage of the proceeding.

(e) Opportunity to Be Heard. On timely request, a party is entitled to be heard on the propriety of taking judicial notice and the nature of the fact to be noticed. If the court takes judicial notice before notifying a party, the party, on request is still entitled to be heard.
(f) Instructing the Jury. In a civil case, the court must instruct the jury to accept the noticed facts as conclusive. In a criminal case, the court must instruct the jury that it may or may not accept the noticed fact as conclusive.
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