Evidence outline short 
1. Process of proof 
a. Appellate review 
i. FED
1. To preserve for appeal error must effect substantial right and 
a. If admitted: timely and specific objection(unless clear from context) 
b. If excluded: offer of proof showing what evidence is unless clear from context
2. Plain error: if error is so plain and clear then you don’t need to have made objection to preserve for appeal 
3. Court can make motion on its own 
4. Facts=abuse of discretion review 
5. Law=de novo review 
ii. CA: 
1. To preserve must affect substantial right and 
a. If admitted: timely and specific objection 
b. Excluded: offer of proof 
iii. No harmless error 
2. Competence 
a. FED: everyone is competent unless rules otherwise state. Civil cases ruled by state law. Can’t use religion to say person is incompetent 
b. CA: everyone is competent unless statute says otherwise 
i. Must be able to communicate/express themselves s
ii. Must be able to understand that they need to be truthful 
c. Judges: 
i. FED: presiding judges are not competent to be a witness in the trial—plain error do not even need to have objection 
ii. CA: presiding judge will inform parties of his information outside of the jury and 
1. If there is an objection then judge cant testify and there is a mistrial 
a. An objection is the same as a motion for mistrial 
b. Calling a judge is consent for a mistrial 
2. If there is no objection the judge can testify 
d. Jury: 
i. FED: jury can’t testify at trial. If called to testify must give party an opportunity to object outside of jury’s presence 
1. Exceptions
a. Extraneous prejudicial material improperly brought to jury’s attention 
b. Improper outside influences brought to bear on a juror 
c. Mistake made in entering verdict on verdict sheet 
ii. CA: jurors can testify to what they heard and saw but not what they thought and felt 
e. Hypnosis 
i. FED: everyone ok to testify unless otherwise states, civil cases follow state law 
1. Everyone has a 5th amendment constitutional right to testify in their own defense, only if the hypnosis testimony is so unreliable as to trump that constitutional right will this be inadmissible 
ii. CA: criminal case hypnosis is ok if the proper format is follow: testify only what is recalled prior to hypnosis, clear record is kept, informed consent, right type of doctor, etc.
3. Personal knowledge
a. FED: must have directly perceived with senses to testify to what was seen 
i. FT=FP 
ii. Sufficient to support a finding
b. CA: same 
4. Oath or affirmation
a. FED: must take oath or affirmation before testify to ensure that truth will be told(if refuse to take oath then cant testify b/c then you are not guilty of perjury) 
b. CA: same but children under 10 and elderly with dependency or cognition issues need only promise to tell the truth  
5. Authentication 
a. Real evidence: tangible item directly involved in the events at issue in the case
i. Ex: murder weapon, victim’s clothing 
b. Demonstrative evidence: not real b/c not directly involved in the events at issue in the case/ not in existence at the time of the crime
i. Ex: charts/diagrams of scene of crime 
c. All evidence must be authenticated to be admissible: proved that it is what the item claims to be(foundational rule) 
i. Most common way: witness with personal knowledge is called to testify that the item is what the offering party claims it to be 
ii. Burden of proof: sufficient to support a finding 
d. Photographs
i. Accurate depiction?
1. Witness must have personal knowledge of the science 
ii. Is this the intersection?
1. Only the photographer has the personal knowledge 
e. Chain of custody 
i. Must show that an item in evidence was continuously in the safe keeping of one or more specific people beginning with the event and continuing until the moment it was marked o identification in court 
1. Each witness in chain must testify that the item was not altered or switched while in their custody 
2. Ultimately draw inference that the evidence presented is what the proffering party claims it to be 
ii. Exception: unique items unless they are susceptible to alternation in ways that may be difficult to detect 
f. Self-authentication 
i. Certain categories do not need extrinsic evidence to authenticate. It item is taken on its face for what it claims to be 
ii. FRE 902 - exclusive list of tangible evidence that authenticates itself
1. Domestic public documents under seal
a. CEC § 1452
2. Domestic public documents not under seal
a. CEC § 1453
3. Foreign public documents
a. CEC § 1454
4. Certified copies of public records
a. CEC § 1530
5. Official publications
a. CEC §§ 644, 645
6. Newspapers and periodicals
a. CEC § 645.1
7. Trade inscriptions and the like
8. Acknowledged documents
a. CEC § 1451
9. Commercial paper and related documents
10. Presumptions under Acts of Congress
11. Certified Domestic Records of Regularly Conducted Activity
12. Certified Foreign Records of Regularly Conducted Activity
g. Best evidence rule 
i. Photographs, writings, and recordings: if offering someone’s testimony to prove the contents of one of these then the photo, writing, or recording is the best evidence in this case and the original should be offered 
1. Counterpart: 2 copies of one document, both with original signatures on them(both executed originally) and both are considered originals 
2. Original: computer print outs included 
3. Duplicate: carbon copy 
ii. Exceptions
1. Duplicates are admissible unless there is a genuine issue as to the authenticity of the document or under circumstances it is unfair to admit duplicate instead of original 
2. If originals are lost or destroyed and not by the proffering party in bad faith, the original cannot be produced by judicial process, the party against whom the original is offered has control of it, was put on notice and fails to produce it or the best evidence is not closely related to a controlling issue, then witness testimony or other evidence may be admissible.
3. Voluminous documents may be presented in a summary 
iii. CA: secondary evidence rule same approach as federal but does not require original, “may use an original”, duplicate not admissible if it would be unfair 
h. Judicial notice 
i. A way of proving facts without offering any evidence
ii. FED:  Adjudicative facts: fact concerning the event that gave rise to the lawsuit; a fact in existence in the real world 
1. Indisputable facts that can be admitted without final evidence because 
a. They are generally known within the territorial jurisdiction of the court
b. Capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned 
iii. Requirements 
1. Fact must be established by consulting reliable sources 
2. Proponent presents reliable sources to court 
3. Opponent is given opportunity to contest court’s taking notice of fact 
iv. When discretionary: notice can be taken at any time 
1. Discretionary is it requested by party 
v. When mandatory: must take notice when requested by party and supplied with necessary information 
1. Mandatory is requested by party 
vi. Time of taking notice: any time including appeal 
vii. Instructing jury
1. Jury must accept fact in civil case 
2. Jury may accept fact in criminal case 
viii. CA: must take notice if:
1. Requested 
2. Universally kwon fact so that it cannot reasonably be the subject of dispute 
a. No distinction between criminal and civil cases 
3. Discretionary if it requires looking into a source that is not reasonably disputed 
ix. Legislative facts: policy oriented/policy determination 
1. Subject to the normal process of proof 
x. Judicial notice of law: 
1. State federal, another state’s law, municipal, or law of foreign nations 
a. Courts hesitant to take judicial notice of municipal laws b/c change of often, usually outdate and easily misinterpreted 
6. Relevance 
a. Evidence is relevant if 
i. It is offered to prove a fact of consequence 
ii. Make that fact More or less probable 
b. FED: all relevant evidence is admissible expect as otherwise provided, irrelevant evidence is inadmissible 
c. CAL: Evidence has to go to a disputed fact 
i. CAL CONSR ART I, Sec 28(d): revenant evidence shall not be excluded in a criminal case 
d. Reasoning process 
i. Generalization: an unstated assumption about things we believe to be true more often than not and can be applied to the issue at hand
ii. Inference: what we can assume based on the facts at hand 
e. Balancing probative value against dangers of prejudice 
i. Upon objection the court can weigh the probative value against the dangers of prejudice to D if admitted 
ii. Rule is strongly weighed in favor of admissibility 
iii. Probative value: degree to which an item of evidence affects the likelihood that a fact of consequence to the case is true or not 
7. Undisputed facts
a. When a party concedes the existence of a fact constituting one element of the crime or claim but disputes other elements 
i. FED: a matter need not be in dispute to be relevant 
ii. CAL: evidence must go to a disputed fact 
8. Probabilistic Evidence 
a. Product rule: probability of several independent events occurring together is the product of their spate probabilities 
b. Not admissible: independent variables 
9. Preliminary questions of fact
a. Generally judges decide 
b. 104(a) preliminary questions of fact: determining the admissibility of the evidence 
i. Preponderance of the evidence 
ii. If judge decides then jury can hear 
iii. If relevant either way then 104(a) question 
c. Preliminary question of fact: conditional relevancy: 104(b): determining the relevancy of the evidence 
i. Evidence is not relevant unless a conditional fact is true 
ii.  Sufficient to support a finding 
iii. If only relevant if x, then it is a 104(b) question
d. FED: All hearings on admissibility of confessions shall be heard outside of the jury. Hearings in other matters should also be conducted outside of jury when justice requires or accused is a witness and requests it  
10. Hearsay 
a. What is hearsay?
i. Statement 
1. Oral or non-verbal assentation: make statement 
ii. Made by declarant made other than while testifying at the trial or hearing 
1. Human, not animal, and not just mechanical device
iii. Offered in evidence to prove the truth of the matter asserted 
1. Matter asserted= content of statement 
b. Steps of analysis 
i. What is the out of court statement?
ii. What is it being offered to prove?
1. Who is offering it?
2. Why is it reliant?
iii. Would the jury be misled if the statement is false?
1. If yes 
c. Utterances and conduct that are not hearsay 
i. Independent legal significant or verbal acts 
ii. When value of the evidence derives from the fact that the words were spoken 
iii. Words being uttered to show effect of listener 
iv. Circumstantial evidence of declarant’s state of mind 
v. Words/conduct not assertive or assertive of something other than what they are offered to prove 
d. Hearsay exemptions vs Exceptions
i. Exemptions: FRE 801
1. Admissible because not hearsay 
ii. Exceptions: FRED 803, 803, 807 
1. Hearsay but admissible 
iii. CAL: not exemptions only exceptions 
e. Exemptions 801d
i. Party admissions 
1. Simple party admissions
a. Out of court statement by one of the parties offered by the opponent 
2. Completeness doctrine: when writing or recording or part therefore is offered by party, the adverse party can require the admission of the other part which needs to be considered for fairness 
a. CAL: broader, allows conversations 
3. Adoptive admissions 
a. Party manifests belief in the truth of something another says and so adopts the statement 
i. Silence can be adoptive 
ii. The context matters 
iii. 104a admissibility question 
ii. Vicarious party admissions 
1. Authorized admission 
a. Express authority: person expressly authorized to speak on party’s behalf 
b. Implied authority: person is implicitly authorized to speak on party’s behalf 
c. 104a question 
i. FED: preponderance of evidence 
ii. CAL: sufficient to support a finding 
2. Agency admissions 
a. Statement of agent/servant 
b. Made within scope of agency/employment 
c. Made during the existence of that relationship
iii. Co-conspirator statements 
1. Must be a conspiracy 
2. Declarant was a member of conspiracy 
3. Made during the course of the conspiracy 
4. Made in furtherance of the conspiracy 
a. D need not be charged with a conspiracy, there just need to have been one in existence 
b. CAL: statement can be made prior to or during the time the party was participating in the conspiracy 
iv. Prior statements of witnesses 
1. Consistent 
a. Declarant testifying at the trial and subject to cross 
b. Offered to rebut express/implied charge of recent fabrication, alleged improper influence or motive 
c. If so prior statement must be made before the alleged fabrication, alleged improper influence or motive 
2. Inconsistent 	
a. Declarant testifying at trial and subject to cross 
b. Prior statement under oath and penalty of perjury at trial, hearing, other proceeding or depo 
3. Statement of prior identification 
a. Declarant testifying at trial and subject to cross 
b. Statement identified a person after the witness perceived that person 
c. CAL: statement must be made when fresh in the witnesses memory 
f. Exceptions to Hearsay: Declarant’s availability immaterial- 803
i. Time sensitive statements 
1. Exited utterances 
a. Startling event or condition
b. Statement must relate to that event or condition 
c. Declarant “under the stress of excitement Caused by the event or condition”
i. As long as the declarant is still suffering from the excitement, so longer times allowed
ii. If sufficient time has passed to give a person time to reflect on the event, the statement will not qualify
iii. Focus is on emotional state of speaker, not timing
iv. Statement must relate to the event
d. 104(a) question: preponderance of the evidence (>50%)
e. CEC § 1240: Statement must describe an event perceived by declarant spontaneously while declarant under stress of excitement caused by event 
2. Present sense impression
a. Must have been an event of condition 
b. The statement must describe that event or condition 
c. Declarant made the statement while perceiving the event or immediately after 
d. CA: statement must explain conduct of declarant while he was engaged in such conduct 
ii. Statements concerning the state of mind and physical condition 
1. Statements of declarant’s then existing state of mind or physical condition 
a. The then existing state of mind or physical condition: emotion, sensation, physical condition such as intent, plan, motive, design, metal feeling, pain hunger, and bodily health 
b. Statement of intent is admissible to prove he speaker had the then-existing intention(state of mine) and is admissible to rove subsequent conduct in accordance with that intention 
c. CAL: similar plus if the declarant unavailable in personal injury case then can allow statements conceding past and present conditions when state of mind is an issue in the case 
2. Statements for purposes of medical diagnosis or treatment 
a. Statement is made for the purpose of obtaining medical diagnosis or treatment 
i. Declarant need not be the person with the medical condition 
1. Mo can speak on behalf of child/ nurse can speak on behalf of patient 
ii. Person being spoken to need not be the doctor 
1. Bystander whom declarant is asking for help 
b. Describing medical history, past or present symptoms, sensation, or the inception or general character of the cause or external source thereof 
i. Only obtaining diagnosis not to statements giving diagnosis 
c. CAL: admissible for past or present symptoms if the patient is a minor who is complaining of child abuse or neglect 
iii. Recorded recollection 
1. If met jury can hear:
a. Witness once had knowledge about the matter
b. Witness now has insufficient recollection to testify fully and accurately
c. Witness made or adopted the record when it was fresh in her memory
i. Adopted - witness read the record when it was made and concluded it was correct
d. The record reflects the witness’s prior knowledge accurately
e. Declarant must testify as witness
2. If admitted the memo or record may be read out loud into evidence but not received as an exhibit unless offered by an adverse party 
3. Refreshing a witness’ recollection 
a. When a witness forgets details, the lawyer’s first option is to refresh their memory with Anything
b. Opponent is allowed to take witness on “voir dire” as to inquire about actual recollection
c. Rule states that if a witness uses a writing to refresh memory for the purposes of testifying before or while testifying, the adverse party is entitled to have it produced, cross-examine the witness and offer it into evidence as an exhibit
i. Exhibits can be taken into the jury deliberation room. Testimony can’t
ii. “Interest of justice” standard - Court can order evidence produced. If not produced, the court shall make any order justice requires. 
iii. In criminal case, if not produced by P, strike testimony 
iv. CEC § 771 - Writing must be produced.  If writing not produced, judge strikes testimony
iv. Business and public records 
1. Business and public records 
a. Records of regular conducted business activities 
i. Memo, report, record, or data compilation, in any form
ii. Of acts, events, conditions, opinions or diagnosis - not limited to clerical records
1. Opinions allowed
iii. Record compiled close in time to event described
iv. Person who makes the record has personal knowledge of the events described in it, or receives input from another person who has that knowledge
v. Kept in the course of regularly conducted business activity
vi. Each person who contributes must be acting in the course of business
vii. It is the regular practice of the business to make the type of report in question
1. CEC § 1271 - doesn’t have to be regular practice (could be the first of its kind), but source must be trustworthy
viii. Testimony of person familiar with business, its mode of operation, and its record keeping practices - i.e. custodian, or person whose responsibility it is to maintain files of business
1. FRE 902(11) and 902(12) allows proponent to present declaration of qualified person certifying the record
a. Was made close in time to event by person with knowledge
b. Was kept in the course of regularly conducted activity
c. Was a regular practice
i. Proponent must also provide written notice of intent to introduce, make record and declaration available for inspection and provide opponent with opportunity to challenge
ix. Unless record appears untrustworthy - even if elements met, court may refuse to admit if untrustworthy
x. Business includes calling of every kind, whether or not for profit
b. Trustworthiness burden
i. FRE - burden on party opposing
ii. CEC - burden on party offering
iii. Must prove its trustworthy to judge before offered into evidence
2. Public records and reports 
a. Types of public records 
i. Records that set forth activities of the office or agency
1. Internal activities documents, i.e. payroll record 
2. Applies equally in criminal and civil cases
ii. Matters observed pursuant to duty to make observation and report
1. Ex: accident report by police officer or court transcript
2. In a criminal case, excludes matters observed by police officers and other law enforcement personnel offered by prosecution
3. Only allows accused to offer police reports
4. Strong and clear policy not to use police records against the accused in a criminal case, even when they fit another exception
iii. Factual findings 
1. Ex: FAA report covering pilot error
2. Admissible in civil case and when offered against the govt in a criminal case
a. Excludes evidence offered by prosecution in criminal case
3. Admission denied if circumstances indicate lack of trustworthiness
iv. CEC § 1280 - applies to both civil and criminal cases
3. Absence of entry in business or public records 
a. 803 (7) - makes admissible evidence NOT included in a business record
b. 803(10) - makes admissible the evidence NOT included in a public record
g. Exceptions to Hearsay: Declarant unavailable
i. Unavailable 
1. FRE 804(a): Definition of unavailability
a. Exempted by ruling of court for privilege
b. Persists in refusing to testify (nothing comparable in CEC)
c. Lack of memory (Nothing comparable in CEC)
d. Death or then existing physical condition or mental state of mind
e. Absent from hearing and offeror unable to procure witness by process or other reasonable means
2. CEC § 240: Unavailable as a witness 
a. Exempt by privilege
b. Disqualified from testifying in the matter (taking oaths - no FRE equivalent)
c. Dead or unable due to physical or mental illness
d. Absent from the hearing and the court is unable to compel his or her attendance by its process (no need for reasonable means)
e. Absent from the hearing and the proponent of his or her statement has exercised reasonable diligence but is unable to procure.
f. Also, if the witness will be traumatized by testifying according to expert testimony.
ii. Former testimony exception 
1. Witness unavailable
2. Testimony given as a witness at another hearing or in a deposition
3. The evidence is offered against someone who was either a party in the first case OR if this case is a civil action, the evidence is being offered against someone who can be viewed as a successor in interest to a party in the first action
4. Must show the party in the first case had an opportunity to develop the testimony by direct, cross or re-direct examination
5. Must have had an opportunity and similar motive to develop the witness’s testimony
a. CEC § 1291: Evidence admissible if offered against a person who offered it in evidence on the former occasion. Don’t worry about motives for examining the witness. Depo can’t be from same case.
iii. Dying declaration exception 
1. Declarant unavailable
2. Case is homicide prosecution OR any civil action
3. Statement was made by the declarant while believing his death was imminent
4. Concerning the cause or circumstances of what declarant believed to be impending death
a. CEC § 1242: Rule applies in ALL cases. CA rule seems to require a statement by someone who died.
iv. Declaration against interest exception 
1. At the time of the making of the statement, it was so far contrary to declarant’s interest or would subject declarant to civil or criminal liability 
2. That a reasonable person in his position would not have made the statement unless believing it to be true 
a. Nature of interests 
i. Pecuniary or proprietary 
ii. Criminal or civil 
iii. Invalidation of pending claims by declarant 
iv. CAL: includes statements that would risk making the declarant an object of hatred, ridicule, or social disgrace in the community 
b. 104a question 
v. Forfeiture by wrongdoing exception 
1. Statement offered against a party 
2. Party has engaged in wrongdoing that intended to and did procure the unavailability of the declarant as a witness 
h. Exceptions to Hearsay: Residual exception 807
i. If a statement does not fall under an exception but is equally trustworthy it is not excluded by the hearsay rule subject to requirements 
1. Reliability=trustworthy 
2. Materiality=offered as evidence of material fact 
3. Probative value= more probative than any other evidence that can be reasonably procured 
4. Interests of justice: justice best served by admission of the statement 
5. Notice: proponent of evidence may make it know to the adverse party sufficiently in advance so he may prepare for it 
ii. Near miss problem: court split 
1. A number of courts will say if you have hearsay in a particular form (i.e. testimony) that is covered by an existing exception and there is a specific exception that deals with this form of hearsay, then you can’t use 807 to make that hearsay admissible if one element is missing. Must use specific exception in 803 or 804. 
a. A near miss is a miss. Close doesn’t count.
2. Other courts don’t look at near miss. Only look at whether trustworthy and more probative.
3. No residual exception in CA.
i. Miscellaneous exceptions 
i. CEC §1228: admissibility of certain out of court statements of minors under the age of 12 in establishing elements of certain sexually oriented crimes
1. Must be a statement of a child describing the child as being a victim of sexual abuse
2. Only applies when D has already confessed to the crime
ii. FRE 803(21): reputation as to character
1. Reputation of a person’s character among associates or in the community is admissible
iii. FRE 803(22): judgment of previous conviction
1. When the conviction was of a crime punishable by death or imprisonment in excess of a year, it is admissible
j. Hearsay and the constitution 
i. Confrontation clause 
1. Relationship between Hearsay and the Confrontation Clause
a. The Confrontation Clause - in all criminal prosecutions, the D shall enjoy the right to be confront the in court witnesses against him
i. Basically, right to cross-examine and question witnesses in front of jury
ii. Only exists when P is offering testimonial evidence
1. Testimonial in character if it was testimony
2. Testimonial when it’s a statement that was given to the police, where police are trying to collect evidence against someone
b. Even if hearsay fits within exceptions that admit “testimonial” statements, it will not be admissible against a criminal D unless:
i. Declarant testify at trial OR
ii. Declarant is unavailable and D had a prior opportunity to examine that witness
c. Crawford: Confrontation clause applies only where the prosecution if offering against the defendant testimonial hearsay 
ii. Constitutional limits on the exclusion of hearsay
1. Sometimes, criminal D’s constitutional rights require the trial court to permit the D to present otherwise inadmissible hearsay
2. Evidence rule will be struck down if that law is being applied in a way to lead to conviction of an innocent person
3. Important factors:
a. Apparent innocence of D
b. Evidence appears to be trustworthy
c. Corroborating evidence
4. Chambers: due process clause applies when evidence is excluding defendants evidence 
11. Character evidence 
a. FRE 404: character evidence not admissible to prove conduct
i. Generally, in a civil case, character is not admissible to prove conduct. 
ii. FRE 404(a)(1): except, in a criminal case, character evidence offered by accused is admissible
1. Once D puts his character in issue, the P can rebut character evidence by cross examining witness or calling its own witnesses, within scope of direct
iii. CEC §1101: same as FRE
iv. CEC §1102: specific instances not allowed even on cross-examination 
v. CA Constitution: in criminal case, all relevant evidence is admissible subject to exceptions.
1. Character in rape case
2. Court to balance probative value against unfair prejudice
3. Door to D’s character is closed at start of trial
b. FRE 405: How to prove character
i. D opens the door with evidence of reputation or opinion on direct examination
ii. On cross-examination, inquiry into specific instances, reputation and opinion is allowed
iii. On redirect examination, D can ask about specific instances, but it has to be within the scope of cross-examination.
iv. Specific instances also allowed where character trait is essential element of charge, claim or defense
1. Note: specific instances: must have a good faith belief that the specific instance occurred [Michelson] 
c. Evidence of an alleged crime victim’s character
i. D’s proof of an alleged crime victim’s character - FRE 404(a)(2)
ii. D can open the door about victim’s character:
1. D offers evidence of V’s character
2. D can open the door, but P can rebut
iii. CAL: reputation, opinion, or specific instances ok on direct or cross 
d. Evidence in homicide case that V was first aggressor
i. P can offer evidence to show V had character trait of peacefulness
e. CEC §1103: in a criminal case, evidence of V’s character or character trait is admissible if offered by D to prove conduct of V in conformity with character or offered by P to rebut
i. Opening the door to V’s character has no effect on the door to D’s character unless D offers evidence of a character trait of V, that opens the door to D’s character of the same trait
f. Sexual assault and child molestation cases
i. FRE 413: in criminal case, evidence of similar crimes admissible where D is accused of sexual assault
ii. Allowed for any relevant manner
iii. CEC §1108
g. FRE 414: evidence admissible of similar crimes in child molestation cases
i. No CEC equivalent
ii. Narrower than FRE 413 - only prior child molestation allowed for child molestation case, not prior rape
h. FRE 415: character evidence admissible in civil case arising out of sexual assault or child molestation
i. No CEC equivalent
i. CEC §1109: evidence of D’s acts of domestic abuse allowed
i. No FRE equivalent
j. Special rule for rape victims - FRE 412
i. Evidence generally inadmissible in civil and criminal cases
1. Evidence offered to prove V engaged in other sexual behavior
2. Evidence offered to prove V’s sexual character
ii. Except, in a criminal case
1. Evidence of specific instances of V’s sexual behavior is admissible to prove a person other than D did it
2. Evidence of V’s sexual behavior with D is admissible by D if offered to prove consent, or by P
3. Otherwise prohibited evidence is admissible if it would violate D’s const rights
iii. Except, in a civil case
1. Evidence of V’s sexual behavior or character is admissible if not excluded by any other rules and if probative value outweighs danger of harm to V or unfair prejudice
2. Evidence of V’s reputation is only admissible if V placed her reputation in controversy
k. When character is an issue 	
i. Character is admissible when it is not being brought to show who the D is but what he has done, aka an element of the charge, crime, or defense 
1. Ex: defamation, D raises truth as a defense, thus the character (liar) is at issue 
l. Other crimes, acts, or wrongs—civil or criminal case 
i. 404(b) Admissible to prove motive, intent, absence of mistake or accident, mistake, identity, knowledge, opportunity, plan, preparation (MIMIC) 
1. MIAMI KOPP
2. Any way for the evidence to be relevant without proving character then 404(b) 
ii. Doctrine of Chances 
1. When similar rare instances occur multiple times, exceeding the ordinary incidence of such events, evidence f the uncharged acts is likely admissible 
iii. The other crimes, wrong or act: generally deals with the underlying conduct that gave rise to the arrest or conviction other than the arrest or conviction itself 	
1. Does not have to be an arrest or conviction an accusation is enough 
iv. Timing: before or after the act at issue in the case and must be relevant to it 
v. Degree of similarity between prior act and charged act: depends on the circumstances, in some situations the acts must be virtually identical to be admissible, in others almost no similarity is needed 
m. Habit 
i. Evidence of someone’s habit or routine practice 
ii. admissible because it carries considerably more probative value as a predictor of conduct than character 
iii. Habit: how many times do you have to do it before it becomes a habit? [habitual/semi-automatic] 
n. Evidence of similar events 
i. Seeking to prove that an event occurred in particular way by using evidence that one or more similar events have occurred under similar circumstances 
1. Degree of similar must be high 
2. Frequency must be high 
ii. Does not covey moral or ethical judgment 
iii. absence of similar accidents under similar conditions has a tendency to prove lack or unreasonable danger 
12. Exclusion of other relevant evidence for policy reasons 
a. Subsequent remedial measures 
0. After an injury or harm, D takes some measures to repair the problem
0. SRM must have taken place after the event that gave rise to the action.
0. Evidence of subsequent remedial measures is not admissible to prove fault, such as:
2. Negligence 
2. Culpable conduct
2. Defect in product or design (product liability)
2. In product liability cases, evidence is excluded if offered to prove product defect
2. CEC § 1151 - same as FRE, but doesn’t include product defects
2. Need for warning or instruction (product liability)
2. Note: Technically, negligence or culpable conduct need not be shown for products liability cases (b/c PL cases are strict liability), however the law includes PL cases under the exclusionary rule so as not to discourage manufacturers from making improvements or curing defects.
0. Evidence of subsequent remedial measures is admissible if offered for another purpose, such as:
a. Proving ownership,  control or responsibility over a matter
b. Feasibility of precautionary measures, if the issue is in controversy
· If something is impossible, it is not feasible
· P would be permitted to offer evidence
· If feasibility includes elements of cost and design
· P would be permitted to offer evidence
· If D alleges his method was the “best way” or “only way” to do it, then door is opened to allow evidence. 
· It rebuts an allegation made by D
c. Impeachment 
· Like feasibility, this is straightforward when SRM directly contradicts witness testimony, but contradiction is more subtle if testimony is that the strut is ‘safe,’ ‘effective,’ or a ‘good balance of cost and benefit.’
d. SRM evidence may be admissible as long as it isn’t being offered to prove an implied recognition of fault.
e. List not exclusive, but court retains 403 authority
ii. Remedial measure - had the party behaved in that manner before the accident, the accident would have been less likely to occur
iii. Rationales: 
a. Want people to fix dangerous conditions. Don’t want manufacturer to be discouraged from making improvement b/c evidence would be used against him.
b. Prevent people from being punished for doing the right thing (taking safety measures)
c. Dubious probative value of measures as an indication of unreasonable danger
b. Compromise 
0. In civil case, evidence of party offering to settle case is inadmissible
0. Rationales: 
5. Want to encourage settlement so parties must feel free to talk about case openly
5. Fairness 
5. Unfair prejudice
0. To apply, need
6. Claim has been asserted or threatened
6. Dispute over claim - over validity or damages’ amount
0. Rule features
7. Applies to both parties/ parties and non-parties 
0. Not limited to parties currently at trial
1. Ex: evidence that party settled another claim in same manner is excluded if offered to prove liability for claim, invalidity or proper amount
7. At least one party must make a bona fide effort to compromise a claim
7. Applies to both completed compromises and unsuccessful efforts
7. If rules permit discovery of evidence, a party may not shield that evidence by providing it in compromise negotiations
0. Prohibited uses - FRE 408(a) 
8. Settlement demands/offers
8. “Conduct or statements made in compromise negotiations”
1. Includes statements of fact, even if such statements would be admissible as party admissions
0. Permitted uses examples - FRE 408(b)
9. Proving bias or prejudice of witness
Ex: Mary Carter agreement - one D agrees to settle case with P for certain amount, but remains party to suit and retains financial stake in outcome of P’s actions against remaining Ds. Settling D has incentive to testify against non-settling D’s interests b/c it means settling D pays less
1. Negating a contention of undue delay
1. Proving an effort to obstruct a criminal investigation or prosecution
c. Payment of medical or similar expenses 
i. Offers to pay medical, hospital or similar expenses are inadmissible when offered to prove liability
1. Rule doesn’t require that person making offer to be involved in accident or suit
2. Any person’s offer will be excluded if offered to prove liability for the accident
ii. Makes inadmissible only the evidence of furnishing payments or offering or promising to make those payments
1. Silent about related statements so statements in connection with offers will be admissible
iii. Restrictions: 
1. Statements surrounding it are admissible (not excluded) – narrower than the scope of evidence encompassed under compromise/settlement.
2. Evidence of payment of towing charges or lost wages is admissible (not excluded).
iv. Policy: encourage people to do the right thing
1. Deals with pure humanitarian gestures to pay an injured person’s medical bills
2. If offer not made out of humanitarian motives (i.e. release), it will be admissible
v. CEC 1152 - same as FRE 408, 409
vi. CEC 1160 - admissibility of expressions of sympathy
1. Statements expressing sympathy for pain of person in accident is inadmissible for proving liability
2. However, a statement of fault which is part of that statement is admissible
d. Plea evidence 
0. Evidence of the following is inadmissible (for any purpose) against D in a criminal or civil trial
0. Guilty plea which was later withdrawn
0. Must have factual basis for the plea and 
0. Defendant must understand all the rights he is giving up by pleading guilty
0. Plea of nolo contendre (“I will not contest it”)
1. Primary diff b/t guilty and nolo plea: in return for nolo plea, govt gives up right to use plea against D in any subsequent proceeding
0. Any statement made at hearing to enter plea
0. Any statement made during plea discussions with prosecuting attorney which do not result in a plea of guilty or which result in a plea of guilty later withdrawn.
0. Can’t be used for impeachment (but see Mezzanatto) 
0. Except, it is admissible where
1. Completeness - In any proceeding where part of the statement has been introduced and the statement should, in fairness (i.e. to clarify), be presented contemporaneously with it
1. In criminal proceeding for perjury or false statement if statement made by D under oath, on the record and in the presence of counsel
1. Not hearsay, b/c words are of independent legal significance
0. Rationale: want to encourage plea bargains
2. If Ds didn’t plea bargain, criminal justice system would collapse under its own weight
0. Right is waivable by D, if entered into knowingly and voluntarily
3. US v. Mezzanatto: prosecutor wouldn’t talk about plea bargain unless D agreed that anything D said could be used against him, D agreed, D gave inconsistent testimony on stand, as against what he said in plea bargain negotiations, D convicted, evidence was permissible
0. CEC 1153 - nothing said about statements made during negotiations
4. CA Const - all relevant evidence is admissible in a criminal case, with limited exceptions. No exception for this rule.
0. Therefore, even plea bargains are admissible subject to FRE 403
4. But, CA S Ct chooses not to address this issue. Unspoken rule to apply fed exception.
1. No one wants to discourage Ds from plea bargaining
e. Evidence of liability insurance 
i. Evidence of insurance is not admissible to prove negligence
ii. Admissible if offered for another purpose, such as proof of ownership or control, bias or prejudice of witness, or during jury selection
iii. Rationales: 
1. Don’t want to discourage people from buying liability insurance b/c it ensures compensation for accident victims
2. Unfair prejudice - juries might use insurance as excuse to compensate victim without hurting wrongdoer
3. Insurance likely irrelevant in deciding whether person acted with care, but relevant for other aspects
4. Act of obtaining insurance occurs before events at issue and no link between obtaining and responsibility
13. Examining Witnesses; Attacking and Supporting the Credibility of Witnesses
a. Mode of witness examination 
i. Types of objectionable questions 
1. Ambiguous - question is unclear as to what facts it seeks to reveal
a. Sustain objection, but give examiner opportunity to restate question
2. Confusing - question causes jury to misconstrue its significance
a. Sustain objection, not permit question to be rephrased
3. Misleading - question tricks witness and jury into assuming fact which hasn’t been proven
a. Sustain objection, restate question in manner that eliminates misleading aspects, if possible
b. If not possible, preclude question and strike record
4. Argumentative - asked in forceful tone that suggests facts are established
a. Sustain objection, rephrase question to remove argumentative aspects
5. Compound - simultaneously poses more than one question and asks for more than one answer
a. Question might be ambiguous or confusing
b. Court may require component questions be answered separately, or clarify answer
6. Assumes facts not in evidence - invents facts not supported by any admitted evidence
7. Cumulative - goes to facts well established by evidence that already has been admitted
a. Issue: if the benefits of questioning justify time that further questioning will consume
8. Asked and answered - examiner is repeating a question which has already been adequately answered
a. Courts reluctant to sustain objection
b. Permit such questions if there is a reasonable chance that new evidence will be revealed
9. Narrative answer - open ended inquiry that invites witness to give lengthy response
a. As long as the question limits the witness in a reasonable way, it will be permissible
ii. Scope of cross
1. Should be limited to subject matter of direct examination and matters affecting credibility of witnesses
2. Policy: permits direct examiner to determine subjects on which his witnesses will testify
3. Issue: where to draw the line within relevant subjects so as to promote orderly and comprehensible presentation of evidence
iii. Leading questions 
1. Permissible on cross-examination and impermissible on direct
2. Leading - question that suggests the answer
3. Permits on direct when witness is adverse or hostile to the direct examiner
4. Leading questions not allowed when cross-examining non-adverse party i.e. your client
5. Exception: Grants court discretion to permit leading when witness needs help, i.e., witness has memory failure, is a child or adult with communication or comprehension problems
6. Exception: Preliminary matters not in dispute – may ask leading questions on direct
b. Impeachment 
i. Intro 
1. Witness credibility plays a big role in a fact finder’s determination of whose side of the story to believe.
2. Things a court/jury may consider when determining truthfulness of a witness
a. Demeanor while testifying
b. Character of his testimony
c. Extent of his capacity to perceive, recollect, or communicate
d. Extent of his opportunity to perceive the matter
e. Character for honesty or veracity or their opposites
f. Existence/nonexistence of bias, interest, or motive
g. Prior consistent statement while testifying at the hearing
h. Prior inconsistent statement while testifying at the hearing
i. Existence/nonexistence of any fact to which he testified
j. Attitude toward the action in which he testifies or toward giving testimony
k. His admission of truthfulness
l. Evidence may be shown to impeach a witness (cast doubt on his credibility) or to support/rehabilitate the credibility of witness whose testimony has been attacked.
ii. Who may impeach 
1. Any party, including the party calling the witness, may attack the witness’s credibility.
2. Fed Rule abolishes the common law “voucher” principle that a party must always vouch for and can never impeach its own witness.
3. Loophole: A party can call a witness who they expect will testify in a way inconsistent with a prior statement. Then, the party can impeach his own witness, but after the jury has just heard what the prior inconsistent statement was (and possibly considered it for the truth of the matter asserted). 
a. Normally, that prior inconsistent statement is hearsay and jury cannot hear it, but here, the party just circumvented the hearsay rule under the pretense of impeachment in order to get that prior statement before the jury.
b. To avoid a party doing this, some courts require the party to show that the witness’s testimony damages a party’s case, and that it was a surprise (unexpected) to the party offering the evidence in order to impeach its own witness.
c. Some courts don’t require this. The Fed Rules doesn’t have any such requirement.
iii. Impeachment by methods not covered by specific common law or statutory rules
1. Factors affecting witness’s opportunity to perceive accurately
a. Demonstrate impaired opportunity to observe
2. Factors affecting witness’s capacity to perceive accurately
a. Fair to point out anything that casts doubt on the capacity of a witness to use her five senses
b. Can also be affected by mental or emotional factors
i. Expert could testify as to medical condition that affects credibility
c. Proper to reveal that witness was intoxicated or under influence of mind-altering drugs at time he observed events to which he testified
d. When impeaching a witness for lack of opportunity to perceive or lack of capacity to perceive, there is no limit on extrinsic evidence (no limit when it comes to perception of the witness) 
3. Factors affecting witness’s capacity to recollect accurately
a. Factors which affect person’s memory of events or ability to recount them in a comprehensible way
b. Evidence of witness’s reputation for having a poor memory would be excluded as hearsay
i. Lay witnesses are sometimes permitted to state an opinion if it is rationally based on their perception 
c. Prove poor memory by eliciting witness’s admission
4. Factors affecting the witness’s capacity to narrate accurately and comprehensibly
5. Appearance and status
6. Demeanor
a. Jury may consider any aspect of witness’s demeanor in assessing credibility
7. Plausibility of witness’s testimony
c. Impeachment of witnesses character 
i. Intro 
1. 3 forms of evidence of a witness’s character for truthfulness or untruthfulness:
a. Opinion and reputation for truthfulness
b. Specific  instances of conduct involving lying or telling the truth (that did not result in a conviction)
i. May not be proven with extrinsic evidence (thus, nothing but the testimony of the witness whose character is being impeached)
c. Criminal convictions that suggest a character for untruthfulness
2. Multiple types of character evidence can be offered for different purposes, thus different rules apply.
a. Ex: D on trial for bank robbery
i. Character evidence for the purpose of showing witness credibility.
1.  Applies if prior conviction of car theft is offered to prove that D is not law abiding, thus is likely to commit perjury on the stand if he testifies. 
2. Purpose: Evidence offered to impeach witness.
3. Not law abiding  committing perjury while testifying
ii. Character evidence for the purpose of showing conduct.
1. Applies if prior conviction of car theft is offered to prove that D has a character of a thief and is more likely to have committed the present robbery.
2. Purpose: Evidence offered to show D’s conduct.
3. Committed one robbery  committed the present robbery
b. When one piece of evidence is offered for 2 purposes, may require limiting jury instruction or exclusion of the evidence entirely (403).
ii. Reputation or opinion concerning truthfulness - FRE 608(a)
1. May be admissible, subject to limitations
a. Evidence may only refer to character for truthfulness or untruthfulness
b. Evidence of truthful character only admissible after truthfulness has been attacked
i. Policy: save time
2. Court may exercise discretion under FRE 403 to exclude
3. Places no limit on source of evidence
4. Opinion - personal assessment of character by one who has sufficient knowledge of individual’s character to give opinion
5. Reputation - character witness testifies as to what others in community say about witness
a. Person must have sufficient exposure to witness to form reliable opinion about character
b. Reputation witness must have sufficient contact w/community to form reliable conclusion about reputation
iii. Specific instances probative of truthfulness 
1. Rationale for limiting admission: every person has engaged in thousands of specific instances of conduct in their life that have a bearing on their truthfulness
2. Extrinsic evidence (any evidence other than evidence from witness while testifying) is rarely admissible
a. Exceptions: Courts have discretion to admit evidence of specific instances of conduct probative of truthfulness or untruthfulness
i. Principle witness 608(b)(1) - courts have discretion to admit specific instances evidence on cross-examination of the witness whose character is the subject of that evidence (not extrinsic evidence)
ii. Character witness 608(b)(2) - witness who testified as to principle’s character for truthfulness or untruthfulness (only exception to extrinsic)
1. If another witness has been called to testify to the character of the first witness, [608(b)] can ask character witness (W2) about specific instances of W1’s conduct.
3. Counsel can ask witness about that witness’s conduct, but if the witness denies the conduct, it can’t be proved through other evidence
4. Evidence is probative of truthfulness when conduct consists of fraud, lying, using false name, making false claim, engaging in deceptive business practices, etc.
5. CEC §787: A specific instance of conduct is simply not admissible for proving the character of a witness either for truthfulness or untruthfulness. 
6. CA Const: Relevancy is the only limit to specific instances. To be relevant to impeach a witness, specific instances of conduct must be probative of moral turpitude (“general readiness to do evil”). This means any specific instance, in the following categories, is relevant to impeach witness: lying, violence, theft, sexual deviancy, extreme recklessness.
a. Const trumps 787.
iv. Conviction of crime to impeach 
1. Evidence that witness other than accused convicted of felony shall be admitted, subject to 403
a. Rationale: If witness was willing to commit serious crime, he is willing to lie.
b. As long as its punishable, its admissible, even if never served sentence
2. Evidence that accused convicted of felony is admissible if court determines probative value outweighs prejudicial effect (diff than 403)
a. Burden on P, skewed against admission
b. To raise and preserve for review the claim of improper impeachment w/prior conviction, D must testify
i. Judge can’t balance under 609(a) unless judge sees it going on in trial. Appellate judge must see it in context.
3. Evidence that any witness convicted of crime (including misdemeanors) must be admitted if it involved dishonesty or false statement, regardless of punishment
a. Crimes in which lying is an essential element
b. Strong connection between conviction for a crime of lying and character for truthfulness
c. No limit on extrinsic evidence of convictions
4. Evidence of conviction older than 10 years generally not admissible, unless probative value substantially outweighs prejudicial effect
a. Policy: unfair and misleading to brand someone a criminal or liar based on something that happened so long ago
b. Skewed against admission
c. No comparable CA provision, but b/c it’s so old, has low probative value
5. Evidence of conviction not admissible if conviction has been pardoned, annulled
6. Evidence of juvenile adjudications not admissible
7. Evidence of pendency of appeal doesn’t make evidence inadmissible
8. CEC §788: Only felonies are admissible to impeach the credibility of a witness. 
a. BUT according to CA Const, in criminal case, all relevant evidence is admissible. 
b. Relevant to impeach a witness - If its misconduct involving moral turpitude, it’s admissible. Crime of lying, violence, theft, extreme recklessness or sexual deviancy
c. However, Const has exceptions. §352: argue unfair prejudice substantially outweighs probative value
v. Religion 	
1. Not admissible for purpose of showing witness’s credibility is impaired or enhanced
2. Is admissible for other purposes, like proving bias, the basis of assertion of clerical privilege, damages, modus operandi, motive, conduct, or the basis of a claim or defense.
3. CA §789 - same as FRE
4. Evidence of a witness’s political or philosophical beliefs/opinions is admissible.
d. Bias, motive, and interest 
i. Effects 
1. Bias - causes witness to favor or disfavor a party
2. Motive and interest - may influence testimony of witness regardless of witness’s connection to party
ii. Proving bias 
1. Proved only circumstantially
2. Evidence that witness is favorably or unfavorably disposed toward a party
3. Exists when witness has personal interest in case
4. Self-interest is also important bias
iii. Admissibility 
1. US v. Abel: FRE imply that evidence should be admissible. Courts are free to fill gaps in FRE with common law
2. No limits on extrinsic evidence of bias
3. Occasionally, evidence will be inadmissible, such as when it violates const right or rule of evidence
a. Courts may exclude under 403 and 611(a)
4. Impeaching party must give witness an opportunity to admit or deny bias if evidence is prior statement
5. If witness denies facts indicating bias, extrinsic evidence of those facts is freely admissible
e. Impeachment by contradiction 
i. Impeach evidence by offering to show one of the facts testified to is not the case
1. Rationale: If witness is mistaken or lying as to one fact, he could be lying as to others
ii. A party may not impeach a witness by contradiction on a collateral matter using extrinsic evidence
1. Collateral matter - matter that has no importance to the case except to contradict witness
a. Evidence that is relevant to a fact of consequence to the determination of the trial is not collateral
2. Applies only to use of extrinsic evidence
a. Extrinsic - any evidence offered to contradict a witness that comes from a source other than the witness testifying
b. Intrinsic ex: testimony on cross-examination of witness
3. Party seeking to impeach witness must “take the answer” of the witness
iii. Same evidence that tends to impeach by contradiction might also impeach by another means. If so, the evidence isn’t collateral
f. Prior statements of witness
i. Prior consistent statements 
1. Prior consistent statements are not admissible to support credibility unless they are admissible for all purposes (support truth and support credibility)
2. Elements:
a. Consistent statement by witness
b. Subject to cross examination concerning statement
c. Statement made before alleged improper influence or motive arose
3. Rationale: anything happening after motive arose could be affected by motive
4. Offered to rebut an express or implied charge or recent fabrication or improper influence or motive
5. Admissible only if first credibility of that witness has been attacked. Otherwise, it wastes time
6. CEC §1236 - prior consistent statements are admissible so long as they are offered in compliance with CEC §791.
7. CEC §791: same as FRE. For a prior statement to be admissible, it has to come before the event that is the attack on credibility
ii. Prior inconsistent statements 
1. Reasons why party may wish to admit witness’s prior inconsistent statement:
a. Substantive - prove the truth of the prior statement
b. Impeachment - party has made an inconsistent statement
2. FRE 801(d)(1)(A) - prior inconsistent statements aren’t hearsay and are admissible if:
a. Declarant testifies at the trial or hearing
b. Declarant subject to cross-examination concerning statement
i. Even If Declarant does not remember everything about prior statement.  US v Owens. 
c. Inconsistent statement was made under oath subject to penalty for perjury
3. FRE 613(b) - extrinsic evidence of prior inconsistent statement of witness is not admissible unless the witness has an opportunity to explain or deny the statement
a. So long as witness is still in courtroom subject to being recalled
b. Extrinsic evidence of prior inconsistent statement not admissible on a collateral matter
c. FRE 806: when a hearsay declarant’s statement or a statement defined in in hearsay exemptions is admitted, the credibility of the declarant may be attacked, or if attacked may be supported by evidence which would be admissible for those purpose if declarant had testified as a witness. No requirement that declarant has a chance to deny or explain. Party against whom hearsay statement has been admitted can cross examine witness about it 
4. CEC §1235: prior inconsistent statements are admissible even if hearsay if
a. Witness given opportunity to admit or deny
b. Witness hasn’t been excused
c. No requirement that it be under oath - big diff
14. Lay and expert witnesses 
a. Lay 
i. Opinion must be based on perception of witness
ii. Must be rationally based on perception
1. Some logical connection between the facts perceived and the opinion
2. Sufficient perception to draw this opinion
iii. Helpful to a clear understanding of the witness’s testimony or determination of a fact in issue
b. Expert 
i. Witness must be qualified by special knowledge (expertise in scientific, technical or other specialized knowledge) to give opinion
ii. Opinion will assist the jury
1. Must have connection between opinion and case, i.e. must be relevant
iii. Must have proper factual basis (FRE 703)
1. Perception - personal knowledge
2. Admitted evidence - things that have been made known to expert
a. Hypothetical questions are permitted to get an opinion from the expert based on admitted evidence. Question must be complete and accurately describe the facts in evidence. 
3. Inadmissible Evidence
a. As long as it is of a type reasonably relied upon by experts in the particular field, even if not admissible
b. Ex: eyewitness statements which are inadmissible hearsay 
iv. Opinion must be reliable
1. Based on sufficient data
2. Product of reliable principles and methods
3. Reliably applied to facts of case
v. Admissibility 
1. 104(a) applies, judge can admit evidence so long as proponent shows by a preponderance of evidence that the preliminary facts exist 
2. CEC §801: Frye test - general acceptance among scientific community that the evidence is reliable.
3. Federal law: Daubert: Evidence must be relevant. For it to be valid science and assist jury:
a. Science was subject to peer review and was published
b. Evidence was the product of testing and scientific method.
c. Science has low error rate 
d. At least a reasonable level of acceptance within the scientific community.
i. Evidence can assist even if it’s not generally accepted b/c science is cutting edge
4. Expert testimony must be reliable not just to scientific cases, but to all cases: Kumho Tire: expert testimony of technical nature
5. FRE 704: Opinion on ultimate issue: intent, cause of death, etc.
a. Testimony as to the ultimate issue of the case is allowed except:
i. In a criminal case, cannot give opinion as to whether the defendant had the requisite mental condition or not 
1. Can’t say the person “did” have the mental condition, but can say he “could have” had it
ii. Without violating 704(b) could testify that typically this is how crime is done. Expert could describe in a general way what certain conduct could tell us about intent, as long as they don’t draw the last inference in the logic.
6. If there is a translator then they must be considered an expert in order to assist the trier of fact with his knowledge. Rule 604 for interpreters: An interpreter must be qualified and must give an oath or affirmation to make a true translation.
7. RULE 706:  COURTS HAVE THE POWER TO APPOINT EXPERTS.   It’s rare but it can be done.   When it happens, it’s becuase Court feels that it needs a neutral expert to advise.   That’s the power of the court to appoint its own expert.    
15. Privileges 
a. Intro 
i. FED: Privileges are “governed by the principles of the common law”
1. Unadopted rules have become de-facto guide to federal privilege law
2. Privileges are substantive law, so under Erie:
a. Civil action in diversity - state privilege law
b. Federal district ct in diversity action doesn’t have power to make common law. State law applies
3. Criminal case and civil not diversity (all other cases) - federal privilege law
ii. CEC §911: “except as otherwise provided by statute, no person has a privilege.” In CA, only the legislature can establish privileges. 
iii. If party wishes to maintain privilege, party must assert it, even during discovery, or its waived
1. Only the holder may waive the privilege
2. Waiver - behavior that indicates willingness to have communication revealed outside privileged relationship
iv. “Confidential communications”
1. Facts and physical evidence are not privileged, only confidential communications
2. Can’t make something privileged just b/c your client hands it to you. Evidence that isn’t communication can’t be made privileged b/c client gives it to you. 
3. Would a reasonable person have expected to keep this confidential? Consider context, i.e. if conversation in public place
4. Parties must take reasonable steps to prevent disclosure to persons who are not necessary to the protected relationship
v. CEC §917: presumption that communications in protected relationships are confidential
1. All electronic communications are susceptible to being intercepted by some third party. Just b/c you know that doesn’t mean you lose the privilege.
b. Attorney 
i. Oldest privileged communication.
1. Rule: A client has a privilege to refuse to disclose and to prevent any other person from disclosing confidential communications made for the purpose of facilitating legal services to the client:
a. Between client and lawyer or lawyer’s representative
b. Between lawyer and lawyer’s representative
c. By client or his lawyer to a lawyer representing another in a matter of common interest
d. Between representatives of the client or between client and a representative of the client
e. Between lawyers representing a client
ii. Client is the holder of attorney-client privilege.
1. Only client can waive the privilege
2. Attorney must assert the privilege unless client has manifested intent to waive the privilege or acted in a manner inconsistent with maintaining the privilege.
iii. Limitation
1. Only applies to communication made for the purpose of facilitating the rendition of professional legal services to the client.
2. If it is not possible to separate the 2, courts should err on the side of protection as long as a significant part of the communication called on the lawyer’s legal expertise.
iv. Exceptions to the Attorney-Client privilege
1. Furtherance of crime or fraud: where services of the lawyer are used to aid or enable the furtherance of a crime or fraud.
2. Claimants through same deceased client: communication relevant to an issue between parties who claim through the same deceased client.
3. Breach of duty by lawyer or client: communication regarding breach of duty by the lawyer to his client (malpractice) or by the client to his lawyer (refusal to pay fees).
4. Documents attested by lawyer: communication relevant to an issue concerning an attested document to which the lawyer is an attesting witness. (ex: when lawyer is attesting to the client’s will)
5. Joint clients: communication relevant to a matter of common interest between 2 or more clients if the communication was made by any of them to the lawyer retained or consulted in common, when offered in an action between any of the clients.
a. [bookmark: _GoBack]CA: dangerous client exception: the client told you their intention to inflict serious bodily harm or death imminently on someone else
c. Medical 
i. Physician-Patient Privilege
1. Federal rules don’t acknowledge a doctor-patient privilege, CA does.
2. Since people who need medical aid will be forthcoming for their own well-being, regardless of whether the info will be confidential.
3. Patient is the holder of the privilege.
a. Covers only confidential communication in the physician-patient context, very narrow.
b. If patient consents to physical examination, even the test results are confidential.
4. Many broad exceptions.
5. California Exceptions:
a. Communication relevant to an issue concerning the condition of a patient, if the issue has been tendered by
i. The patient
ii. Any party claiming through or under the patient
iii. Any party claiming as a beneficiary of the patient through a contract to which the patient is/was a party
iv. The plaintiff, in an action brought for damages for the injury or death of the patient.
6. Whenever the medical condition of a patient is relevant to an issue in a case (whether or not it is the actual cause of action), privilege will not apply.
7. Additional exceptions
a. Patient seeks physician’s assistance in committing a crime or tort.
b. Malpractice claims against physicians; Fee claims against patient.
c. Deceased patient’s intentions related to her intentions in preparing a deed, will, property interest, etc.
d. Proceedings to commit patient to another’s control due to alleged physical or mental problems.
e. Proceedings to establish patient’s competence.
ii. Psychotherapist-Patient Privilege	
1. Acknowledged by federal rules and virtually every jdx.
2. Definition of psychotherapist ranges by jurisdiction (CA is pretty broad).
3. Broader than physician-patient privilege in CA since psychotherapist’s capacity to help his patients is completely dependent upon their willingness and ability to talk freely.
4. Exceptions
a. Most are similar to physician-patient exceptions, but not as broad.
b. Specific to psychotherapist: if he has reason to believe that the patient is in such a mental or emotional condition as to be dangerous to himself or others, and disclosure is necessary to prevent the threatened danger.
d. Clergy 
i. Privilege is now provided to clergy of all religions, whether or not the practice formal modes of “confession.”
ii. Clergy does not include all persons who serve in a religious capacity – i.e. deacon’s wife or non-ordained church counselor don’t count.
iii. Only certain communications with clergy are confidential:
1. Must be intended to be confidential
2. Must be penitential (made in search of spiritual guidance)
iv. Rule 506: Privilege for confidential communications made by person to clergy person as spiritual advisor
1. Only person communicating holds privilege
v. CEC §1033: penitential, confidential communications protected. Both penitent and clergy hold privilege.
1. Dual privilege in CA - not waivable by clergy
vi. CEC §1032: clergyman must be authorized or accustomed to hear those communications.
e. Spousal 
i. Privileges to speak to spouse (must have legally valid marriage) in confidence:
1. Confidential communications 
2. Holder is the spouse
ii. Fed - Must have legally valid marriage
iii. CA - extended to registered domestic partnerships
1. Applies if communication was during marriage
iv. Testimonial privilege 
1. Holder is the person who would be called to testify (Trammel)
2. Applies if testimony is during marriage
3. Spouse is not required to give any testimony against other spouse
4. Rule 505 - exists only in criminal proceeding
a. CA: applies in both civil and criminal case
v. Privilege to refuse to be called as a witness (CEC §971)
1. Applies if testimony is during marriage.
vi. Exceptions:
1. One spouse is being prosecuted for a crime against the other or against one of their children
2. Civil case between spouses
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