EVIDENCE OUTLINE

I. Appellate Review of Evidentiary Issues:
a. Federal Rule 103: Rulings on Evidence
(a) Preserving a Claim of Error: A party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right of the party and:
1. If the ruling admits evidence, a party, on the record:
a. OBJECTS: Timely objects or moves to strike; and 
b. GROUD: States the specific ground, unless it was apparent from the context; or
2. If it excludes evidence, a party informs the court of its substance by an offer of proof, unless the substance was apparent from the context.
a. EX: Plaintiff’s attorney asks the witness, “What did Plaintiff tell the police when they arrived at the scene?” Defendant’s counsel states, “Objection, hearsay!”  The court sustains the objection.  Plaintiff’s counsel then asks, “OK, then what did Plaintiff tell the paramedics when they arrived?”  Defendant’s counsel states, “Objection!”  The court overrules the objection and allows the witness to answer.  The witness testifies, “Plaintiff said Defendant ran the red light.”  Obvious from context.
b. Can move to strike if didn't get a chance to object, and testimony was already given. 
c. Offer of Proof: You can say: ide like to make an offer of proof: “if the witness been permitted to testify, the witness would say x,y, and z.” Jury should not hear this. Another way to make an offer of proof is to simply in a quiet voice, we simply ask the witness what would your answer have been and witness says whatever he was going to say.
d. EX: Must be substantial right, and not harmless error. 

(b) Not Needing to Renew an Objection or Offer of Proof: 
1. Once the court rules definitively on the record—either before or at trial—a party need not renew an objection or offer of proof to preserve a claim of error for appeal. 

(c) Court’s Statement About The Ruling: Directing an Offer of Proof:
1. The court may make any statement about the character or form of the evidence, the objection made, and the ruling. The court may direct an offer of proof be made in question-and-answer form.

(d) (d) Preventing the Jury from Hearing Inadmissible Evidence:
1. To the extent practicable, the court must conduct a jury trial so that inadmissible evidence is not suggested to the jury by any means. 

(e) Taking Notice of Plain Error: 
1. A court may take notice of a plain error affecting a substantial right, even if the claim of error was not properly preserved. 

(f) EX: The prosecution offers evidence during its case-in-chief of Defendant’s character for violent behavior.  Defense counsel does not object, the evidence is admitted, and Defendant is convicted. Assuming the evidence was inadmissible under the rules, what must Defendant’s counsel argue on appeal in response to the claim that the failure to object at trial means the error cannot be considered on appeal?  Must be obvious (judge should have known), and affects a substantial right. 

(g) Standard of Review on Appeal: 
1. If admissibility forbidden under the rules, DE NOVO: Not a matter of the appellate court saying that the trial judge has discretion and only will review for abuse, if the rules say certain type of evidence is inadmissible, the appeals court will look to see was it was that type. If inadmissible, assuming it wasn't harmless error, Reverse and Remand for Retrial. 
2. If judge has discretion, have to show judge wacko and no sensible judge would rule that way.

II. Sources of Evidence and the Nature of Proof
a. Evidence comes from two sources: 1) Humans and 2) Physical Objects that are not human.

HUMANS—WITNESSES 

b. WHO CAN BE A WITNESS? 


(a) Federal Rule 601: Competency to Testify in General:
1. Every person is competent to be a witness unless these rules provide otherwise. But in a civil case, state law governs the witness’s competency regarding a claim or a defense for which state law supplies the rule of decision. 
a. Note: Includes children, lawyers, etc. Extends to everyone, even those hypnotized in criminal cases. Civil cases apply state law (erie doctrine, diversity jurisdiction). 
b. Note: Compliance with state law limited to civil action, not criminal. 
c. Note: So since everyone is able to testify, the thing it comes down to is attacking a witness’s credibility. 
d. EX: Assuming the witness is competent and her testimony is admitted against your client, what would you argue to the jury about her credibility?  Easily susceptible to influence; cant distinguish fantasy from reality. 

(b) Federal Rule 610: Religious Beliefs or Opinions
1. Evidence of a witness’s religious beliefs or opinions is not admissible to attack or support a witness’s credibility. 
a. EX: Cant question credibility because atheist (could in CL).


(c) [bookmark: SearchTerm][bookmark: SR;283]CEC § 700: General Rule as to Competency:
1. Except as otherwise provided by statute, every person, irrespective of age, is qualified to be a witness and no person is disqualified to testify to any matter. 

(d) CEC § 701: Disqualification of Witness:
1. A person is disqualified to be a witness if he or she is:
a. EXPRESSING: Incapable of expressing himself or herself concerning the matter as to be understood, either directly or through interpretation by one who can understand him; or
b. UNDERSTANDING: Incapable of understanding the duty of a witness to tell the truth.
2. COURT RESERVES CHALLENGES: In any proceeding held outside the presence of a jury, the court may reserve challenges to the competency of a witness until the conclusion of the direct examination of that witness. 


c. COMPETENCY OF JUDGES, JURORS, & ATTORNEYS
(a) Federal Rule 605: Judge’s Competency as a Witness: 
1. The presiding judge may not testify as a witness at the trial. A party need not object to preserve the issue. 
a. Problem is that by objecting, jury will be able to hear it. The side boxes may be close to the jury.  

(b) Federal Rule 606: Juror’s Competency as a Witness:
1. (a) At the Trial: A juror may not testify as a witness before the other jurors at the trial. If the juror is called to testify, the court must give a party an opportunity to object outside the jury’s presence. 
a. Note: This keeps opposing side from having to say that they object to the judge taking the stand in front of the jurors!  This is a common-sense exception to Rule 103(a)(1) which says that objections must be brought immediately.  
b. Note: You MUST state an objection when juror testifies. If you do not, you cannot raise the issue on appeal because not in the record. 
c. QUESTION!!!! Is it PLAIN ERROR if no opportunity to object?

2. (b) During an inquiry into the Validity of a Verdict or Indictment:
a. Prohibited Testimony or other Evidence: During an inquiry into the validity of a verdict or indictment, a juror may not testify about:
i. STATEMENT: any statement made or incident that occurred during the jury’s deliberations; 
ii. EFFECT on VOTE: the effect of anything on that juror’s or another juror’s vote; or 
iii. MENTAL PROC: any juror’s mental processes concerning the verdict or indictment. 	
iv. The court may not receive a juror’s affidavit or evidence of a juror’s statements on these matters. 

b. Exceptions: A juror MAY testify about whether:
i. EXTRAENOUS INFO: Extraneous prejudicial information was improperly brought to the jury’s attention;
ii. OUTSIDE INFLUENCE: An outside influence was improperly brought to bear on any juror; or 
iii. MISTAKE on FORM: A mistake was made in entering the verdict on the verdict form. 
1. Note: Mistakes on form is literally clerical errors on a form, not recalculating damages. 
2. Note: Bailiff can testify as to what he saw or heard in the trial, and so can other members of the courtroom. 606 apply to jurors. 
3. Note: Jury members with racial bias is still a question up to the supreme court. 
3. EX: Juror knows about cars and an accident occurred with a 1999 Acura Integra. The jury member says you cant tell the years apart, so casts doubt on whether it was defendants car  You cant expect jurors to check their brains at the door. They bring in knowledge of life with them when they are jury members. This would be different if the jury member was actually at the scene and saw the accident happen—it would be a extraneous prejudicial information exception. 


4. Tanner v. United States: Defendant was convicted of mail fraud. Two jurors admitted to the defense counsel that during the trial jurors smoked weed, drank beers during lunch, came back drunk, snorted cocaine, etc. Another juror was asleep during the trial.
a. Supreme court affirms conviction and finds that juror’s testimony is inadmissible under 606(b). 
b. Reasoning: Every losing party will be disgrumbled and would want to bring evidence that jury wasn't fully there. We cant reopen every case with this. Also, finality. We want the verdict to be final unless there are extraneous information, outside influence, or mistakes on form. 
c. Even lying during jury selection and saying no bias does not allow retrial, etc. They should formulate better questions. 


(c) [bookmark: SR;276]CEC .§ 703. Judge as witness:
1. INFORM PARTIES OF INFORMATION: Before the judge presiding at the trial of an action may be called to testify in that trial as a witness, he shall, in proceedings held out of the presence and hearing of the jury, inform the parties of the information he has concerning any fact or matter about which he will be called to testify. 

2. IF OBJECTION, DECLARE MISTRIAL: Against the objection of a party, the judge presiding at the trial of an action may not testify in that trial as a witness. Upon such objection, the judge shall declare a mistrial and order the action assigned for trial before another judge. 

3. CONSENTING TO MOTION FOR MISTRIAL: The calling of the judge presiding at a trial to testify in that trial as a witness shall be deemed a consent to the granting of a motion for mistrial, and an objection to such calling of a judge shall be deemed a motion for mistrial. 


4. NO OBJECTION THEN CAN TESTIFY: In the absence of objection by a party, the judge presiding at the trial of an action may testify in that trial as a witness. 


(d) CEC § 703.5. Judges, Arbitrators, or Mediators as Witnesses; Subsequent Civil Proceedings:
1. No person presiding at any judicial or quasi-judicial proceeding, and no arbitrator or mediator, shall be competent to testify, in any subsequent civil proceeding, as to:
a.  any statement, conduct, decision, or ruling, occurring at or in conjunction with the prior proceeding, 
2. except as to a statement or conduct that could: 
a. (a) Give rise to civil or criminal contempt, 
b. (b) Constitute a crime, 
c. (c) Be the subject of investigation by the State Bar or Commission on Judicial Performance, or 
d. (d) Give rise to disqualification proceedings under paragraph (1) or (6) of subdivision (a) of Section 170.1 of the Code of Civil Procedure. 
3. However, this section does not apply to a mediator with regard to any mediation under Chapter 11 (commencing with Section 3160) of Part 2 of Division 8 of the Family Code.

(e) HYPO: Prosecution for assaulting a witness while she was testifying. The judge in the instant proceeding was the judge in the courtroom when the assault allegedly occurred. The prosecution calls the judge to testify. The defense does not object. Is the witness competent under the Federal rules? Under the CEC?
1. Under federal, judge may not testify. Don't even have to object. 
2. Under CEC, a judge could testify in CA Superior Court, but if there is an objection, it has to be sustained, and thus would be a mistrial. 

(f) CEC § 704. Juror as Witness: 
1. INFORM PARTIES OF INFO: Before a juror sworn and impaneled in the trial of an action may be called to testify before the jury in that trial as a witness, he shall, in proceedings conducted by the court out of the presence and hearing of the remaining juror, inform the parties of the information he has concerning any fact or matter about which he will be called to testify. 

2. MISTRIAL IF OBJECTION-TESTIFYING IN FRONT OF JURY: Against the objection of a party, a juror sworn and impaneled in the trial of an action may not testify before the jury in that trial as a witness. Upon such objection, the court shall declare a mistrial and order the action assigned for trial before another jury. 
a. Note: A juror may not testify when there is an objection. And as soon as objection occurs, court shall declare a mistrial.  

3. MISTRIAL IF OBJECTION: The calling of a juror to testify before the jury as a witness shall be deemed a consent to the granting of a motion for mistrial, and an objection to such calling of a juror shall be deemed a motion for mistrial. 

4. COMPELLED TO TESTIFY: In the absence of objection by a party, a juror sworn and impaneled in the trial of an action may be compelled to testify in that trial as a witness. 
a. Note: If there is no objection, then the juror is competent to testify. 

(g) CEC § 1150. Evidence to test a Verdict:
1. Upon an inquiry as to the validity of a verdict, any otherwise admissible evidence may be received as to statements made, or conduct, conditions, or events occurring, either within or without the jury room, of such a character as is likely to have influenced the verdict improperly. No evidence is admissible to show the effect of such statement, conduct, condition, or event upon a juror either in influencing him to assent to or dissent from the verdict or concerning the mental processes by which it was determined.

2. Nothing in this code affects the law relating to the competence of a juror to give evidence to impeach or support a verdict. 

(h) HYPO: Prosecution of defendant for bank robbery. Immediately after the prosecution puts the juror on the stand, the judge calls for a recess.  During the recess the defense objects to the juror testifying.  How does this objection affect the trial under the Federal Rules?  Under the C.E.C?  
1. Under federal rules, this is exactly how its supposed to go. If the ruling is that juror cannot testify, then the trial goes on. 
2. Under CEC, there is a mistrial if there is an objection, and everyone goes home. 
(i) HYPO: Same case. After the jury returns a verdict of guilty, the defense makes a motion for a new trial.  During the hearing on that motion, the defense offers the testimony of a member of the jury who offers to testify that, during deliberations, several members of the jury were drinking and intoxicated.  Is the juror competent under the Federal Rules?  Under the C.E.C?
1. Under federal rules, not competent to testify because doesn't fall into any of the exceptions under 606(b). 
2. Under CEC 1150, we can hear about what was going on during deliberations but we can’t hear about the effect of those statements. So in CA can hear about objective things, like what was being said, flipped a coin, etc. But cant testify about how this effected them, i.e., stuff inside their heads.

d. HYPNOSIS
(a) CEC § 795: Testimony of hypnosis subject; admissibility; conditions
1. HYPNOSIS: The testimony of a witness is not inadmissible in a criminal proceeding by reason of the fact that the witness has previously undergone hypnosis for the purpose of recalling events that are the subject of the witness’s testimony, if all of the following conditions are met: 
a. LIMITED: The testimony is limited to those matters that the witness recalled and related prior to hypnosis.
b. PRESERVED MEMORY: The substance of the prehypnotic memory was preserved in a writing, audio recording, or video recording prior to the hypnosis. 
c. PROCEDURES: The hypnosis was conducted in accordance with all of the following procedures:
i. (1) WRITTTEN RECORD: A written record was made prior to hypnosis documenting the subject’s description of the event, and information that was provided to the hypnotist concerning the subject matter of the hypnosis. 
ii. (2) CONSENT: Subject gave informed consent to hypnosis.
iii. (3) VIDEO: The hypnosis session, including the pre-and-post hypnosis interviews, were video recorded for subsequent review. 
iv. (4) LICENSE: The hypnosis was performed by a licensed physician and surgeon, psychologist, licensed clinical social worker, licensed marriage and family therapist, or licensed professional clinical counselor experienced in the use of hypnosis and independent of and not in the presence of law enforcement, the prosecution, or the defense.
d. HEARINGS: Prior to admission of the testimony, the court holds a hearing pursuant to Section 402 at which the proponent of the evidence proves by clear and convincing evidence that the hypnosis did not so affect the witness as to render the witness’s prehypnosis recollecton unreliable or to substantially impair the ability to cross-examine the witness concerning witness’s prehypnosis recollection. At the hearing each side shall have the right to present expert testimony and to cross-examine witnesses.
2. CREDIBILITY: Nothing in this section shall be construed to limit the ability of a party to attack the credibility of a witness who has undergone hypnosis, or to limit other legal grounds to admit or exclude the testimony of that witness.

(b) People v. Shirley: This was a prosecution for sexual misconduct. The trial court permitted the alleged victim to testify after her recollection had been refreshed through hypnosis because she didn't remember important facts. After it, she remembered stuff that led to conviction. The court holds that recollection is not reliable enough to bring into court.
1. Rule: If you are hypnotized about a case, you are incompetent to testify as witness.
2. Applies to CIVIL CASES ONLY, not criminal. 

(c) Note: California Section 795 was made to overturn Shirley in Criminal Cases, while Shirley still applies in Civil Cases. 
1. Shirley was though to be anti law enforcement so 795 is reply. 

(d) Rock v. Arkansas: D was charged with shooting her husband. Her attorney suggested hypnosis and after she did it, realized her finger was not on the trigger. Evidence showed that the type of gun that was used could go off by itself. This case was in Arkansas and the law there is could only testify to things remembered before hypnosis. She was convicted. SUPREME COURT reversed the decision on the ground that applying this evidence rule violated the defendant’s constitutional right to testify in her own defense. 
1. Note: States can put limits on hypnosis to make sure that evidence is fully reliable, but Arkansas had a categorical rule that completely banned testimony after hypnosis, so unconstitutional. 

(e) Note: Argument can be made that the rule is not itself preventing testifying at all, just about information recovered from hypnosis. Given the decision in Rock, Section 795 could also be categorical. 
(f) Note: This case has to do with a defendant himself, not clear about witnesses. 
(g) Argument can be made that defense witnesses should also be able to testify. 

e. PERSONAL KNOWLEDGE REQUIREMENT

(a) Definition: Witness can only testify to things that he or she perceived with one or more of his/her senses: Tasted it, heard it, felt it, or smelled it. 
1. One more or more perceptions involved to the facts that witness now testifies about. 
2. Creates more reliable testimony. 
3. FP = FT

(b) Federal Rule 602: Need for Personal Knowledge:
1. A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may consist of the witness’s own testimony. 
2. This rule doesn't apply to witness’s expert testimony under Rule 703. 
a. Note: Burden of proof is sufficient to support a finding, so very low. 
i. Could a reasonable person perceive what the witness claims to have perceived? 
3. HYPOS:
a. HYPO: Even if the sun was in your eyes and you couldn't see clearly, still perception and is sufficient to support a finding of personal knowledge. 
b. HYPO: “Defendant shot joe” after the police officer told him that D shot joe vs. “The police officer told me that Defendant shot Joe”
i. In the second example, actually testifying to one of your perceptions, hearing. 
c. HYPO: A prosecution witness testifies he had a dream that Defendant shot Joe.  Does the witness have personal knowledge?
i. Objection is lack personal knowledge.
d. HYPO: A prosecution witness testifies that, before the crime was committed, Defendant told the witness “I had a dream that I shot Joe.”  Does the witness have personal knowledge?  Is the testimony relevant?
i. This is personal knowledge because he heard him say that. Could this be relevant? Yes. You can use this to prove that someone thinking about shooting a person. May make it more probable that the person killed him.  
e. HYPO: Prosecution for bank robbery.  A prosecution witness testifies he overheard a conversation between Defendant and an alleged accomplice just before the crime was committed.  The witness says that the conversation was in a foreign language he does not understand.  The witness then offers to testify that he believes Defendant was talking about robbing the bank.  Does the witness have personal knowledge?
i. No personal knowledge. The fact perceived, is not the fact testified. 
ii. Here, the witness can say what he heard, talking in a foreign language, and body language, what they were doing. It is permissible to state an opinion about your perceptions so long as they are rational (Rule 701). 
f. HYPO: Personal injury action arising from an automobile accident. Plaintiff calls the emergency room doctor to testify about Plaintiff’s injuries. The doctor states that she does not remember, but offers to read to the jury the notes she made at the time in the hospital’s records. Does the witness have personal knowledge?
i. If we offer her notes that she wrote at the time she had personal knowledge, then that could work and objection for personal knowledge will be overruled. 
ii. However, a hearsay objection would be sustained here. 
iii. Q: DOES SHE HAVE PERSONAL KNOWLEDGE NOW? 
g. HYPO: Prosecution for election fraud in which Defendant is alleged to have cast votes in the name of elderly patients living in a nursing home. The prosecution alleges the patients could not have been capable of casting the votes themselves. The prosecutor puts one of the patients on the witness stand and asks a series of questions. In response, the patient only stares blankly at the ceiling. Does the patient have personal knowledge? If not, is the patient even a witness subject to Rule 602? If he is not a witness, does he serve some other function in the trial?
i. Doesn't have personal knowledge because hasn't perceived anything, more like an exhibit. 
ii. You must have some minimal form of comprehension to have personal knowledge. 
iii. Personal knowledge required the ability to communicate. 

(c) [bookmark: SR;280][bookmark: SR;282]CEC§ 702. Personal Knowledge of Witness
1. Subject to Section 801, the testimony of a witness concerning a particular matter is inadmissible unless he has personal knowledge of the matter. Against the objection of a party, such personal knowledge must be shown before the witness may testify concerning the matter.
2. Any otherwise admissible evidence, including his own testimony, may show a witness’ personal knowledge of a matter.

(d) CEC§ 403. Determination of Foundational and Other Preliminary Facts where Relevancy, Personal Knowledge, or Authenticity is Disputed:
1. The proponent of the proffered evidence has the burden of producing evidence as to the existence of the preliminary fact, and the proffered evidence is inadmissible unless the court finds that there is evidence sufficient to sustain a finding of the existence of the preliminary fact, when:…
2. The preliminary fact is the personal knowledge of a witness concerning the subject matter of his testimony….

(e) HYPO: Personal injury action arising out of trip and fall in supermarket.  The defense calls the store manager to testify.  He says he saw the accident and offers to testify as to what happened.  Previously, witnesses testified that the manager was in the stockroom when the accident occurred at the front of the store.  May the manager testify under the Federal Rules?  Under the C.E.C.?
1. Under both federal and CA, if hes saying that he was able to see it, then we will let the jury hear it. Doesn't matter if someone else says he wasn't able to see it. 

f. OATH OR AFFIRMATION REQUIREMENT

(a) Federal Rule 603: Oath or Affirmation to Testify Truthfully:
1. Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’s conscience. 
a. Note: If a person refuses to give an oath or affirm to tell the truth, objection should be sustained to that person testifying. 

(b) HYPO: Prosecution of Defendant for perjury.  Previously, Defendant had been a defense witness in the criminal trial of Jane.  The prosecution alleges that Defendant lied when she testified that she and Jane were together in another state when the crime was committed.  Prior to taking the stand in Jane’s trial, Defendant had refused to take an “oath,” claiming that she was an atheist.  The court allowed her simply to state that she would testify “honestly.”  May Jane be tried for perjury?
1. Under federal rules, she gave an affirmation that she would testify honestly, so can be convicted for perjury. 


(c) CEC § 710. Oath required: 
1. Every witness before testifying shall take an oath or make an affirmation or declaration in the form provided by law, except that a child under the age of 10 or a dependent person with a substantial cognitive impairment, in the court’s discretion, may be required only to promise to tell the truth. 

(d) HYPO:  Action for personal injuries sustained in an automobile accident.  The only surviving passenger in plaintiff’s car is a mentally retarded adult with limited ability to speak.  She is non-responsive when asked if she understands that she must tell the truth while testifying.  Is the witness competent under the Federal Rules?  Under California law?
1. Under Federal rules, everyone is allowed to testify. But her credibility can be questioned if she is not responsive, or if she cant take make an oath or affirmation. 
2. Under CEC, under 701, incapable of expressing himself, then disqualified. Same with incapable of understanding the duty to tell the truth. 

PHYSICAL EVIDENCE - Real evidence means physical evidence, meaning very specific evidence that is tangible. We start with the authentication requirement.

g. AUTHENTICATION

(a) Authentication is a requirement of admissibility—To authenticate is to prove that this evidence is what you claim it to be.  
1. BOP: Sufficient to sustain or support a finding.  
2. Analogous to personal knowledge with witnesses. 

(b) Federal Rule 901: Requirement of Authentication of Identification
1. GENERAL: To satisfy the requirement of authenticating or identifying an item of evidence, the proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it to be. 
a. NOTE: Two things influence what the party claims the item to be:
i. Is the evidence RELEVANT to the case?
ii. Can the party PROVE that the evidence is what she says it is?
b. A party’s claim with an item of evidence must be consistent to its relevance. 

2. EXAMPLES: The following are examples only — not a complete list — of evidence that satisfies the requirement:
a. Testimony of a Witness with Knowledge. 
i. Testimony that an item is what it is claimed to be.
1. EX: If someone saw you sign the letter in question. 
b. Nonexpert Opinion About Handwriting. 
i. A nonexpert’s opinion that handwriting is genuine, based on a familiarity with it that was not acquired for the current litigation.
1. EX: An employee that knows her bosses handwriting.
c. Comparison by an Expert Witness or the Trier of Fact. 
i. A comparison with an authenticated specimen by an expert witness or the trier of fact
1. EX: If person signed a legit court document, an expert witness can compare it and say yes it is the same signature. It doesn't confirm that it is the same signature, but at least the letter will be admitted into evidence. 
d. Distinctive Characteristics and the Like. 
i. The appearance, contents, substance, internal patterns, or other distinctive characteristics of the item, taken together with all the circumstances.
1. EX: Letterhead, Postmark, dates, etc. 
e. Opinion About a Voice. 
i. An opinion identifying a person’s voice — whether heard firsthand or through mechanical or electronic transmission or recording — based on hearing the voice at any time under circumstances that connect it with the alleged speaker.
f. Evidence About a Telephone Conversation. 
i. For a telephone conversation, evidence that a call was made to the number assigned at the time to:
1. A particular person, if circumstances, including self-identification, show that the person answering was the one called; or
2. A  particular business, if the call was made to a business and the call related to business reasonably transacted over the telephone.
g. Evidence About Public Records. Evidence that:
i. a document was recorded or filed in a public office as authorized by law; or
ii. a purported public record or statement is from the office where items of this kind are kept.
h. Evidence About Ancient Documents or Data Compilations. 
i. For a document or data compilation, evidence that it:
1. is in a condition that creates no suspicion about its authenticity;
2. was in a place where, if authentic, it would likely be; and
3. is at least 20 years old when offered.
i. Evidence About a Process or System. 
i. Evidence describing a process or system and showing that it produces an accurate result.
j. Methods Provided by a Statute or Rule. 
i. Any method of authentication or identification allowed by a federal statute or a rule prescribed by the Supreme Court.

3. HYPOS:
a. HYPO: Breach of K action. Defendant denies entering into K. Plaintiff presents a signed letter that says “I accept your offer.” What must P claim it to be for it to be relevant?
i. The first thing you must establish will all evidence is why is it relevant, then can say that he claims it to be the letter. 
b. HYPO: Same Case. What Does P have to prove in order to authenticate the letter?
i. Has to prove that it is defendant’s signature. 
c. HYPO: If one expert witness says its D’s signature and the other says that it is not, should the judge admit the letter?
i. Yes because in 901(a) you don't have to show preponderance of the evidence, but rather sufficient to support a finding. 
ii. Jury decides questions of credibility. 


(c) AUTHENTICATION OF PHOTOGRAPHS

1. In order to authenticate a photograph:
a. First determine what is it that were claiming this photograph to be?
b. Does the witness have personal knowledge of this photograph, in order to answer questions about it? 
2. Real Evidence: When the photographer testifies about the photo, considered real evidence. 
3. Demonstrative Evidence: If a person was there at the time of the incident, but was not the photographer, can be asked “Does this photo fairly and accurately depict what the intersection looked like at the time of the accident?” and can answer that question, without objection. 
a. If a person who did not photograph is asked, “Is this a picture of the intersection?” it is considered lack of personal knowledge because there may be many other intersections that look just like that one. 
4. If a one-of-a-kind item was stolen and you were there to witness it being stolen, and someone took a picture of it, you can testify that that is the item. 
5. Photographs can also be authenticated under 901(b), which is by means other than a witness with knowledge. 

(d) AUTHENTICATION CHAIN OF CUSTODY
1. When item is unique in appearance / character, a single witness can authenticate that item based on seeing it just once before testifying.
a. Establishing subsequent history is NOT essential because of the uniqueness.
2. When item is NOT unique, more than a single perception by one witness is required to authenticate.
3. In proving a chain of custody, the proponent of item shows that it was continuously in the safekeeping of one or more specific persons beginning with the event that connects the evidence to case and until the moment he evident was brought to court and marked for identification.
a. Since the burden of proof is low, the chain of custody doesn't have to be perfect, i.e., Even though you looked away, could a reasonable person believe that it was the same item?
b. HYPO: Leaving a bag of white powder in the mens room of a bus station overnight—that's a break. 
4. When you find something generic, and you mark it to make it unique, so you do not need a chain of custody. 
a. EX: Finding a gun at a murder scene. Officer marks it with his initials at the scene of the crime—then no need for chain of custody. 

(e) Authentication (CEC 1400):
1. Authentication of a writing means: 
a. (a) the introduction of evidence sufficient to sustain a finding that it is the writing that the proponent of the evidence claims it is or
b. (b) the establishment of such facts by any other means provided by law. 
(f) Article not exclusive (CEC 1410):
1. Nothing here limits the means by which a writing may be authenticated or proved (its unlimited;
(g) Witness to the Execution of a writing (CEC 1413)
1. Writing may be authenticated by ANYONE who SAW THE WRITING MADE OR EXECUTE, including subscribing witness. 
(h) Proof of Handwriting by Person Familiar Therewith (CEC 1416):
1. A non-expert witness may state his opinion about whether a writing is in the handwriting of the supposed writer, IF:
a. The court finds that he has Personal Knowledge of the handwriting of the supposed writer. Such Personal Knowledge may be acquired from:
i. Having seen the supposed writer write;
ii. Having seen a writing purporting to be in the handwriting of the supposed writer and upon which the supposed writer has acted or been charged.
iii. Having received letters in due course of mail purporting to be from the supposed writer in RESPONSE to letter duly addressed and mailed by him to the supposed writer; or
iv. Any other means of obtaining personal knowledge of the handwriting of the supposed writer. 
(i) Comparison of Handwriting by the Trier of Facts (CEC 1417):
1. The genuineness of handwriting, or the lack of it, may be proved by a comparison made by the trier of fact with handwriting:
a. (a) Which the court finds was admitted or treated as genuine by the party against whom the evidence is offered; or 
b. (b) Otherwise proved to be genuine to the satisfaction of the court. 
(j) Comparison of Handwriting by Expert Witness (CEC 1418):
1. The genuineness of writing, or the lack of it, may be proved by a comparison made by an expert witness with writing:
a. (a) Which a court finds was admitted or treated as genuine by the party against whom the evidence is offered; or 
b. (b) Otherwise proved to be genuine to the satisfaction of the court. 
(k) Exemplars when Writing is more than 30 years old (CEC 1419):
1. If writing whose genuineness is sought is more than 30 years old, the comparison under Section 1417 (trier of fact) or 1418 (expert witness) may be made with writing purporting to be genuine, and generally respected and acted upon as such, by persons having an interest in knowing whether it is genuine. 
(l) Authentication by evidence of Reply (CEC 1420):
1. A writing may be authenticated by evidence that the writing was received in response to a communication sent to the person who is claimed by the proponent of the evidence to be the author of the writing. 
(m) Authentication by content (CEC 1421):
1. Writing may be authenticated by evidence that the writing refers to or states matters that are unlikely to be known to anyone other than the person who is claimed by the proponent of the evidence to be the author of the writing. 
(n) Official Record of Recorded Writing (CEC 1532):
1. The official record of a writing is prima facie evidence of the existence and content of the original recorded writing if:
a. The record is in fact a record of an office of a public entry; and
b. A statute authorized such a writing to be recorded in that office.
2. The presumption established by this section is a presumption affecting the burden of producing evidence. 
(o) Record of Document Affecting Property Interest (CEC 1600)
1. The record of an instrument or other document purporting to establish or affect an interest in property is prima facie evidence of the existence and content of the original recorded document and its execution and delivery by each person by whom it purports to have been executed if:
a. The record is in fact a record of an office of a public entity; and 
b. The statute authorized such a document to be recorded in that office.
2. The presumption established by this section is a presumption affecting the burden of proof. 
(p) Authenticity of Ancient Document (CEC 643):
1. A DEED OR WILL or other writing purporting to create, terminate or affect an interest in REAL or PERSONAL PROPERTY is presumed to be authentic if it:
a. Is at least 30 years old; 
b. Is in such condition as to create no suspicion concerning its authenticity; 
c. Was kept, or if found was found, in a place where such writing, if authentic, would likely to be kept or found; AND
d. Has been generally acted upon as authentic by persons having an interest in the matter. 

(q) HYPOS:
1. Action for breach of contract. Plaintiff testifies that Exhibit A is the original contract. Defendant will testify to the contrary. Has plaintiff offered sufficient evidence to authenticate Exhibit A under Fed & CEC?
a. Fed—Must show something that proves it to be the contract & testimony will work. 
b. CEC—Same, you only need to show that a reasonable person would conclude it's the contract. no difference in both laws. 
2. Note that under the C.E.C., all provisions relating to authentication concern some form of a writing, broadly defined, while the scope of Rule 901 seems to be wider, applying to telephone conversations, voice identification, and the like.  Is the authentication requirement under the C.E.C. limited to writings?
a. No because its clear by case law, authentication is required for all physical evidence in federal and CA, whether writing, gun, or cocaine. In both, you can treat a voice as a physical item of evidence. Sufficient to support a finding standard. 

h. SELF-AUTHENTICATING ITEMS:

(a) Federal Rule 902: Self-Authenticating Evidence that doesn't need extrinsic evidence to be authenticated:
1. Domestic Public Documents under Seal:
a. Seal of the US, or any State, district, Commonwealth, territory thereof. 
b. Seal of the former Panama Canal one; Trust territory of the Pacific Islands, or of a political subdivision, dept., officer or agency thereof. 
c. Signature purporting to be an attestation or execution.
2. Domestic Public Documents not under Seal:
a. If it bears the signature of an officer of employee of an entity under the previous section; AND
b. Another public officer who has a seal and official duties within that same entity certifies under seal—or its equivalent—that the signer has the official capacity and that the signature is genuine. 
3. Foreign Public Documents:
a. A document that purports to be signed or attested by person who is authorized by foreign country to do so; and
b. Must have final certification that certified the genuineness of the signature and official position of the signer or attester—or of any foreign official whose certificate of genuineness relates to the signature or attestation or is in a chai of certificates. The certification may be made by a secretary of a United States embassy or legation; by a consul general, vice consul, or consular agent of the United States; or by a diplomatic or consular official of the foreign country assigned or accredited to the United States. 
c. If all parties have been given a reasonable opportunity to investigate the document’s authenticity and accuracy, the court may, for good cause, either:
i. order that it be treated as presumptively authentic without final certification; or
ii. allow it to be evidenced by an attested summary with or without final certification.
4. Certified Copies of Public Records:
a. A copy of an official record, or a document that was recorded or filed in a public office as authorized by law if:
i. Custodian or another person authorized make the certification; OR
ii. A certificate that complies with the above sections (a-c). 
5. Official Publications:
a. A book, pamphlet, or other publication purporting to be issued by a public authority. 
6. Newspapers and Periodicals:
a. Printed material purporting to be a newspaper or periodical.
i. HYPO: Prosecution of Alice for murder.  The prosecution offers into evidence a newspaper which carried an article about the crime the day after it was committed.  The article quotes the investigating police officer as stating, “Alice committed the murder.”  Does the prosecutor need to call the newspaper reporter to authenticate the newspaper?  Is there any other problem with admitting the evidence?  It is self-authenticating, but it constitutes HEARSAY. 
7. Trade Inscriptions and the Like:
a. An inscription, sign, tag, or label purporting to have been affixed in the course of business and indicating origin, ownership, or control. 
i. HYPO: Plaintiff alleges that he was injured when he drank a bottle of Whoopsie Cola in which there was a piece of broken glass.  Defendant Whoopsie denies it was one of its bottles.  Plaintiff offers into evidence the bottle in question, which is imprinted with the words “Whoopsie Cola.”  In order to authenticate the bottle, does Plaintiff need the testimony of someone who knows that this specific bottle was produced by Defendant?  No, it is self-authenticating. 
8. Acknowledged Documents:
a. A document accompanied by a certificate of acknowledgement that is lawfully executed by a notary public or another officer who is authorized to take acknowledgements. 
9. Commercial Paper and Related Documents:
a. Commercial paper, a signature on it related documents, to the extent allowed by general commercial law. 
10. Presumptions Under a federal Statute: 
a. A signature, document, or a anything else that a federal statute declares to be presumptively or prima facie genuine or authentic. 
11. Certified Domestic Records of a Regularly Conducted Activity:
a. The original or a copy of a domestic record that meets the requirements of Rule 803(6)(A)-(C), as shown by a certification of the custodian or another qualified person that complies with a federal statute or a rule prescribed by the Supreme Court.
b. Before the trial or hearing, the proponent must give an adverse party reasonable written notice of the intent to offer the record — and must make the record and certification available for inspection — so that the party has a fair opportunity to challenge them.
12. Certified Foreign Records of a Regularly Conducted Activity:
a. In a civil case, the original or a copy of a foreign record that meets the requirements of Rule 902(11), modified as follows: the certification, rather than complying with a federal statute or Supreme Court rule, must be signed in a manner that, if falsely made, would subject the maker to a criminal penalty in the country where the certification is signed. The proponent must also meet the notice requirements of Certified Domestic Records.
(b) Note: A will, that says, “Last will and testament” is not self-authenticating. Nothing in Rule 902 says it’s enough.
  CA RULES:
(c) Official seals (CEC 1452):
1. A seal is presumed to be genuine and its use authorized if it purports to be the seal of:
a. The U.S. or a department, agency, or public employee of the U.S.
b. A public entity in the U.S. or a department agency, or public employee of such public entity. 
c. A nation recognized by the executive power of the U.S. or a dept., agency, or officer of such nation. 
d. A public entity recognized by the executive power of the U.S. or a dept., agency, or officer of such a public entity.
e. A court of admiralty or maritime jdx. 
f. A notary public within any sate of the U.S. 
(d) Domestic Official Signatures (CEC 1453):
1. A signature is PRESUMED GENUINE and authorized if it purports to be the signature, affixed in his official capacity, of:
a. A public employee of the U.S. 
b. A public employee of any public entity in the U.S.
c. A notary public within any state of the U.S.
(e) Foreign Official Signatures (CEC 1454):
1. A signature is presumed to be genuine and authorized if it purports to be the signature, affixed in his official capacity, of an officer, or deputy of an officer, of a nation or public entity in a nation recognized by the executive power of the United States and the writing to which the signature is affixed is accompanied by a final statement certifying the genuineness of the signature and the official position of:
a. (a) The person who executed the writing or
b. (b) Any foreign official who has certified either the genuineness of the signature and official position of the person executing the writing or the genuineness of the signature and official position of another foreign official who has executed a similar certificate in a chain of such certificated beginning with a certificate of the genuineness of the signature and official position of the person executing the writing. The final statement may be made only by a secretary of an embassy or legislation, consul general, consul, vice consul, consular agency, or other officer in the foreign service of the U.S. stationed in the nation, authenticated by the seal of his office. 
(f) Copy of Writing in Official Custody (CEC 1530)
1. A purported copy of a writing in the custody of a public entity, or of an entry in such a writing, is prima facie evidence of the existence and content of such writing or entry if:
a. (1) The copy purports to be published by the authority of the nation or state, or public entity therein in which writing is kept;
b. (2) The office in which the writing is kept is within the United States or within the Panama Canal Zone, the Trust Territory of the Pacific Islands, or the Ryukyu Islands, and the copy is attested or certified as a correct copy of the writing or entry by a public employee, or a deputy of a public employee, having the legal custody of the writing; or
c. (3) The office in which the writing is kept is not within the United States or any other place described in paragraph (2) and the copy is attested as a correct copy of the writing or entry by a person having authority to make attestation. The attestation must be accompanied by a final statement certifying the genuineness of the signature and the official position of (i) the person who attested the copy as a correct copy or (ii) any foreign official who has certified either the genuineness of the signature and official position of the person attesting the copy or the genuineness of the signature and official position of another foreign official who has executed a similar certificate in a chain of such certificates beginning with a certificate of the genuineness of the signature and official position of the person attesting the copy. Except as provided in the next sentence, the final statement may be made only by a secretary of an embassy or legation, consul general, consul, vice consul, or consular agent of the United States, or a diplomatic or consular official of the foreign country assigned or accredited to the United States. Prior to January 1, 1971, the final statement may also be made by a secretary of an embassy or legation, consul general, consul, vice consul, consular agent, or other officer in the foreign service of the United States stationed in the nation in which the writing is kept, authenticated by the seal of his office. If reasonable opportunity has been given to all parties to investigate the authenticity and accuracy of the documents, the court may, for good cause shown, (i) admit an attested copy without the final statement or (ii) permit the writing or entry in foreign custody to be evidenced by an attested summary with or without a final statement.
(g) Book Purporting to be Published by Public Authority (CEC 644):
1. A book, purporting to be printed or published by public authority is PRESUMED to be true. 
(h) Book Purporting to Contain Reports of Cases (CEC 645):
1. A book, purporting to contain reports of cases adjudged in the tribunals of the state or nation where the book is published dis PRESUMED to contain reports of these cases. 
(i) Printed Materials Purporting to be Particular Newspaper or Periodical (CEC 645.1)
1. Printed materials, purporting to be a particular newspaper or periodical, are presumed to be that newspaper or periodical if REGUALARLY ISSUED AT AVG. INTERVALS NOT EXCEEDING THREE MONTHS. 
(j) Acknowledged Writing (CEC 1451)
1. A certificate of the acknowledgement of a writing other than a will, or a certificate of the proof of such a writing, is PRIMA FACIE evidence of the facts recited in the certificate and the genuineness of the signature of each person by whom the writing purports to have been signed if the certificate meets the requirements of Article 3 (commencing with Section 1180) of Chapter 4, Title 4, Part 4, Division 2 of the Civil Code.

(k) NOTES:
1. Under federal rules, a bottle labeled with a trade label is self-authenticating but there is no comparative rule in CA.
2. Under federal rules, business records are self-authenticating, 901(11), but there is no comparative rule in CA. So would need to call a witness to authenticate because no rule about it. 

i. BEST EVIDENCE RULE:

(a) The Best Evidence rule is only applicable when evidence is offered to prove the contents of a writing, recording or photo.
1. Rule is concerned with getting the jury the most reliable evidence.  
2. The Best Evidence rule usually gets implicated in cases where:
a. The content of the legal instrument is at issue.  Ex: Contracts, Wills, Deeds.  OR
b. The writing put someone on notice.  Ex: letter- “your wife is having an affair”.
(b) Inquiry: (1) Does the rule apply? (2) If so, how is it satisfied?

(c) Federal Rule 1001. Definitions that Apply to this Article:
1. Writing:
a. Consists of letters, words, numbers, or their equivalent set down in any form. 
2. Recording:
a. Consists of letters, words, numbers, or their equivalent recorded in any manner. 
i. A video recording does not fall into this category because doesn't consist of letters, words, or numbers, or equivalent. 
3. Photograph:
a. A photographic image or its equivalent stored in any form. 
i. Video recording falls into this category. 
ii. X-Ray
4. Original of a writing or recording
a. The writing or recording itself or any counterpart intended to have the same effect by the person who executed or issued it.
i. Written K’s; each party has his own copy. 
b. For electronically stored information, the “original” means any printout—or other output readable by sight—if it accurately reflects the information. 
i. A printout of a computer disc. 
c. An original of a photograph includes the negative or a print form of it. 
5. Duplicate
a. A counterpart produced by a mechanical, photographic, chemical, electronic, or other equivalent process or technique that accurately reproduces the original. 
i. Hand-written copies of contracts are not acceptable duplicates. 

(d) Notes: 
1. OPINION: If you have a witness relaying testimony such as “based on this x-ray, plaintiff is unable to work,” then not a best evidence problem. 
a. It would become a best evidence problem is the witness was testifying as to what she saw in the x-ray. 
2. CONTENTS OF WRITING ONLY Best Evidence Problem. 
a. If a witness is not telling you that “my knowledge comes from the transcript” then it’s not a best evidence problem. 
b. If a witness testifies when she reads the transcript, Best Evidence Rule is applicable. 

(e) Federal Rule 1002: Requirement of the Original:
1. An original writing, recording or photograph is required in order to prove its content unless these rules or a federal statute provide otherwise. 

(f) Federal Rule 1003: Admissibility of Duplicates:
1. A duplicate is admissible to the same extent as the original UNLESS:
a. A genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate. 
i. EX: If defendant claims that the signature of a contract is forgery, then not admissible will only accept original, to see the wet signature on there. 

(g) Federal Rule 1004: Admissibility of Other Evidence of Content:
1. An original is not required and other evidence of the content of a writing, recording, or photograph is admissible if:
a. ORIGINALS LOST OR DESTROYED w/ NO BAD FAITH
i. All the originals are lost or destroyed, and not by the proponent acting in bad faith;
1. EX: If a prosecution witness testifies to contents of a note in which D outlined details of his plan to sell illegal equipment. D ate the note when FBI kicked the door in.  since the proponent of the evidence, prosecutor, didn't act in bad faith, his testimony to the contents is admissible. 
2. EX: If defendant tries to testify that the note only had grocery list  Not admissible because he was the proponent and he ate it in bad faith. 
b. CANNOT BE OBTAINED
i. An original cannot be obtained by any available judicial process;
c. CONTROL, NOTICE, FAILS TO PRODUCE
i. the party against whom the original would be offered had control of the original; was at that time put on notice, by pleadings or otherwise, that the original would be a subject of proof at the trial or hearing; and fails to produce it at the trial or hearing; or
d. NOT CLOSELY RELATED
i. The writing, recoridng, or photograph is not closely related to a controlling issue. 

(h) Federal Rule 1006: Summaries to Prove Content:
1. The proponent may use a summary, chart, or calculation to prove the content of voluminous writings, recordings, or photographs that cannot be conveniently examined in court. 
2. The proponent must make the originals or duplicates available for examination or copying, or both, by other parties at a reasonable time and place.
3. The court may order the proponent to produce them in court.

CA RULES: 

(i) WRITING (CEC 250)
1. Writing means handwriting, typewriting, printing, Photostatting, photography, photocopying, transmitting by electronic mail or facsimile, and every other means of recording upon any tangible thing, any form of communication or representation, including letters, words, pictures, sounds, or symbols, or combinations thereof, and any record thereby created, regardless of the manger in which the record has been stored. 
(j) ORIGINAL (CEC 255)
1. Original means the writing itself or any counterpart intended to have the same effect by a person executing or issuing it. 
a. Contract copy is original too. 
2. PHOTOGRAPH: An original of a photograph includes the negative or any print therefrom. 
3. COMPUTER: If the data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an original. 
(k) DUPLICATE (CEC 255)
1. Duplicate is a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic recording, or by chemical reproduction, or by other equivalent, which accurately reproduces the original. 

(l) Content of a Writing; Proof (CEC 1520)
1. The content of a writing may be proved by an otherwise admissible ORIGINAL. 
2. If what is being offered is not the original, go to secondary evidence rule:



(m) SECONDARY EVIDENCE RULE (CEC 1521)
1. The content of a writing may be proved by otherwise admissible secondary evidence. The court shall EXCLUDE secondary evidence of the content of a writing if the court determines either of the following:
a. A genuine dispute exists concerning material terms of the writing and justice requires the exclusion.
b. Admission of the secondary evidence would be unfair. 
2. Nothing in this section makes admissible oral testimony to prove the content of a writing if the testimony is inadmissible under Section 1523 (oral testimony of the content of a writing)
3. Nothing in this section excuses compliance with authentication. 
(n) Additional Ground for Exclusion of Secondary Evidence (CEC 1522):
1. In addition to above, in a CRIMINAL ACTION, the court shall exclude secondary evidence of the content of a writing if the court determines that the original is in the proponent’s possession, custody, or control, and the proponent has not made the original reasonably available for inspection at or before trial. 
2. This section does not apply to:
a. A duplicate
b. A writing that is not closely related to the controlling issues in the action. 
c. A copy of a writing in the custody of a public entity. 
d. A copy of a writing that is recorded in public records, if the record or a certified copy of it is made evidence of the writing by statute. 
e. In a criminal action, a request to exclude secondary evidence of the content of writing, under this section or any other law, shall not be made in the presence of the jury. 
(o) Oral Testimony of a Content of a Writing, Admissibility (CEC 1523)
1. Except as otherwise provided by statute, oral testimony is not admissible to prove the content of writing.
2. Oral testimony of the content of a writing is admissible if the proponent does not have possession or control of a copy of the writing and the original is lost or has been destroyed without fraudulent intent on the part of the proponent of the evidence. 
3. Oral testimony is admissible if the proponent does not have possession or control of the original or a copy of the writing and either o the following conditions is satisfied:
a. Neither the writing nor a copy of the writing was reasonably procurable by the proponent by use of the court’s process OR by other available means; OR
b. The writing is not closely related to the controlling issues and it would be inexpedient to require its production. 
4. Oral testimony of the content is admissible if the writing consists of numerous accounts or other writings that cannot be examined in court without great loss of time, and the evidence sought from them is only the general result of the whole.
(p) Types of Evidence as Writing Admissible as the Writing Itself (CEC 1550):
1. If made and preserved as a part of the records of a business, as defined in 1270, in the regular course of that business, the following types of evidence of a writing are as admissible as the writing itself:
a. A non-erasable optical image reproduction or any other reproduction of a public record by a trusted system, as defined in Sec. 12168.7 of the Gov.Code, if additions, deletion, or changes to the original document are not permitted by technology. 
b. A photostatic copy or reproduction.
c. A microfilm, microcra, or miniature photographic copy, reprint, or enlargement. 
d. Any other photographic copy or reproduction, or an enlargement thereof. 
2. The introduction of evidence of a writing pursuant to subdivision (a) does not preclude admission of the original writing if it is still in existence. A court may require the introduction of a hard copy printout of the document. 
(q) Admissibility of Reproductions of Files, Records, Writings, Photographs, and Fingerprints (CEC 1550.1)
1. Reproductions of files, records, writings, photographs, fingerprints or other instruments in the official custody of a criminal justice agency that were microphotographed or otherwise reproduced in a manner that conforms with the provisions of Section 11106.1, 11106.2, or 11106.3 of the Penal Code shall be admissible to the same extent and under the same circumstances as the original file, record, writing or other instrument would be admissible.
(r) Photographic Copies where Original Lost or Destroyed (CEC 1551)
1. A print, whether enlarged or not, from a photographic film (including a photographic plate, microphotographic film, photostatic negative, or similar reproduction) of an original writing destroyed or lost after such film was taken or a reproduction from an electronic recording of video images on magnetic surfaces is admissible as the original writing itself if, at the time of the taking of such film or electronic recording, the person under whose direction and control it was taken attached thereto, or to the sealed container in which it was placed and has been kept, or incorporated in the film or electronic recording, a certification complying with the provisions of Section 1531 and stating the date on which, and the fact that, it was so taken under his direction and control.
(s) Printed Representation of Computer Information or Computer Programs (CEC 1552)
1. A printed representation of computer information or a computer program is presumed to be an accurate that it purports to represent. This presumption is a presumption affecting the burden of producing evidence. 
a. If a party to an action introduces evidence that a printed representation of computer information or computer program is inaccurate or unreliable, the party introducing the printed representation into evidence has the burden of proving, by a preponderance of evidence, that the printed representation is an accurate representation of the existence and content of the computer information or computer program that it purports to represent.
2. This section does not apply to computer-generated official records but applies to printed representation of computer-generated information stored by an automated traffic enforcement system. 
(t) Printed Representation of Images Stored on a Video or Digital Medium (CEC 1553)
1. A printed representation of images stored on a video or digital medium is presumed to be an accurate representation of the images it purports to represent. This presumption is a presumption affecting the burden of producing evidence. If a party to an action introduces evidence that a printed representation of images stored on a video or digital medium is inaccurate or unreliable, the party introducing the printed representation into evidence has the burden of proving, by a preponderance of evidence, that the printed representation is an accurate representation of the existence and content of the images that it purports to represent.
2. This section applies to printed representation of video or photographic images stored by an automated traffic enforcement system. 



j. JUDICIAL NOTICE

(a) Definition: Judicial notice is a way to prove certain facts in the case without presenting evidence. 
1. Established by a judge taking judicial notice of certain facts. 

(b) Federal Rule 201: Judicial Notice of Adjudicative Facts:
1. Scope:
a. Adjudicative fact only, not a legislative fact.
2. Kinds of Facts that May be Judicially Noted:
a. The court may judicially notice a fact that is not subject to reasonable dispute because it:
i. Is generally known within the trial court’s territorial jurisdiction; or
1. A puddle of water forming around one intersection might not be known to a whole jurisdiction, even though its known to a particular judge (maybe different if small town). 
ii. Can be accurately and readily be determined from sources whose accuracy cannot be reasonably questioned.
1. Something Tangible, I.e., like a book. Hard to imagine a circumstance where a person would be something whose accuracy cant be reasonably questioned. 
3. Taking Notice:
a. The court:
i. MAY take judicial notice on its own l or 
ii. MUST take judicial notice if a party requests it and the court is supplied with the necessary information. 
4. Timing:
a. The court may take judicial notice at any stage of the proceeding.
i. Note: This includes during an appeal. 
5. Opportunity to be Heard:
a. On Timely Request, a party is ENTITLED to be heard on the propriety of taking judicial notice and the nature of the fact to be noticed. 
i. So if you ask for it in time, court has to hear it. 
6. Instructing the Jury:
a. In a civil case, the court must instruct the jury to accept the noticed fact as conclusive.
i. CIVIL = Must instruct jury to take. 
b.  In a criminal case, the court must instruct the jury that it may or may not accept the noticed fact as conclusive.
i. CRIMINAL = Must instruct that jury MAY or MAY NOT take. 

(c) HYPOS:
1. [bookmark: _GoBack]HYPO: To take notice that the date of the robbery fell on a Wednesday, and not a Sunday, prosecutor provides a sierra club calendar to the court. 
a. This is an adjudicative fact and court can take notice of this. 
2. HYPO: The prosecutor asks the court to instruct the jury that it must accept as conclusive that the day on which the robbery occurred was a Wednesday. Defendant objects. How should the court rule?
a. In a criminal case, the court may only instruct the jury that it may or may not take notice of that fact. 
3. HYPO: Defendant appeals a judgment for Plaintiff in a negligence action arising from an accident in which Defendant’s car struck Plaintiff. At trial, Plaintiff alleged that Defendant was going 50 miles per hour in a school zone, where the speed limit is 25 miles per hour. Defendant’s appeal is based on Plaintiff’s failure to offer evidence at trial to prove the accident was in a school zone. Plaintiff provides the appellate court with a copy of a city ordinance declaring the block in question to be a school zone.  Defendant does not deny the truth of this fact, but claims that it would be improper for the court to take judicial notice on appeal. How should the court rule?
a. This is municipal law, which is spotty and not always up to date, so court shouldn't take notice of municipal law. Unlike regular law like statutes that are updated and clear, municipal law is hard to rely on. 
4. HYPO: Defendant was driving drunk and officer took a breathalyzer and discovered his alcohol level was double the legal amount.  Defendant moves for a new trial on the fact that plaintiff failed to demonstrate that a breathalyzer can accurately check blood-alcohol content. 
a. Court will overule defendants objeciton. The fact that a breathalyzer is accurate is common knowledge. They are generally accepted and we rely on them everyday. Would be different if the defendant offered evidence that the breathalyzer was not properly calibrated, or was defective. 
5. HYPO: LEGISLATIVE FACTS: Defendants child on stand. Defendant objects, asking the trial court to recognize a parent-child privilege. There is no statutory parent-child privilege, though the jurisdiction allows its courts to develop the law of privileges as those courts think appropriate. The court decides to create a parent-child privilege on the ground it would encourage communication between parents and children. Accordingly, the court sustains Defendant’s objection. The prosecution argues that the court’s rationale involved a question of fact that is not beyond reasonable dispute, making the court’s action inappropriate. Did the court act within its authority?
a. No. because it's a legislative fact and therefore Federal Rule 201 does not apply. 
i. Most famous example of this is Brown v. Board, where they took ntoice that separate is not equal. 

III. ADD: CA Authentication, Best Evidence Rule, and Judicial Notice
IV. RELEVANCY
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