Ethical Lawyering – Outline
I. Professionalism and the Practice of Law

A. Concept of Professionalism

1. Unique self-policing status of lawyers and other professions

2. Ethos of professionalism

a. Adhering to “true” ideals (public service, etc.)?  

b. Or simply a means to prop up the profession of lawyering?

B. Sources of Regulation of Lawyers

1. CA – State Bar Act (B&P Code) and CA Rules of Professional Conduct

2. Other states – Model Rules – adopted by most states, with variations

a. Not adopted at all by CA (NY was other major holdout until 2008)

b. 2002 is most current date of Model Rules revision 

3. Ethics opinions 

a. Illustrative hypotheticals issued by state bar committees

b. Not a per se violation to violate an opinion ( not binding law

4. Other areas of law/other regulations

a. Tort/contract/civil procedure etc, as well as criminal law

i. Rationale – violations of other laws show lack of professionalism/moral character

b. Disbarment if atty commits felony w/ specific intent to defraud, or demonstrates moral turpitude – CA B&P Code § 6102(c)

C. Violations of Ethical Rules

1. MR 8.4 – Professional misconduct to:

a. Violate Rules

b. Help another atty to violate Rules

c. Commit criminal act

d. Engage in fraud/deception

e. State ability to help another atty break Rules, etc.

2. MR 8.5(a) – Atty is subject to discipline where admitted and where conduct occurs (so may be subject to two jdxs, unless choice of law provision applies).  

3. MR 8.5(b) – Choice of Law provision

a. Rules of jdx where conduct occurred will apply

b. Or, if predominant effect of the conduct is in a different jdx, the rules of that jdx shall apply. 

i. So, if atty’s conduct conforms to the rules of a jdx where predominant effect of the conduct will occur, no discipline.

4. Types of sanctions (Decreasing level of severity)

a. Disbarment (atty may still apply for reinstatement)

b. Suspension (3 months onwards)

c. Public reprimand (aka reproval)

d. Private reprimand (also aka reproval) – more likely applied when misconduct was inadvertent

e. Probation – conditions (e.g., pro bono requirements, CLE, audits, etc.) imposed while being allowed to continue practicing 

f. [Note: disciplinary rulings are given full faith and credit in other jurisdictions]

5. Factors to consider when determining appropriate sanctions

a. Impact on client

b. Deterrence impacts (e.g., publicity of sanction)

c. Single act vs. pattern of misconduct

d. First infraction vs. previous sanctions

e. Intent (negligent vs. willful)

f. Which rule/duty was violated?

6. Most common misconduct

a. Financial/commingling of funds

b. Client communication duties/competence duties

7. Disciplinary bodies

a. State supreme court retains power to discipline attorneys

i. State bars are granted a portion of this power to regulate

ii. In CA, legislature has also been granted regulatory power

b. Federal court system – look to rules of court (often the relevant state’s rules)

8. State procedures

a. Quasi-criminal procedures ( but really, sui generis

b. Typically, state courts perform investigation, prosecution, and sentencing roles ( but this authority is delegated to other authorities, such as boards/committees of state bar

c. CA – B&P Code § 6077 – Board of Governors of State Bar adopts rules that are binding on all lawyers, and may make recommendations re: discipline/sanctions

9. Who files complaints against lawyers?

a. Clients

b. Other lawyers

c. Courts may initiate disciplinary proceedings

D. Public Service/Pro bono

1. MR 6.1 – lawyers should aspire to render at least 50 hours of pro bono legal services per year

a. Priority to provide direct service to poor/orgs that address needs of poor

b. Second priority –service to civil rights groups, services at reduced fees, or promotion of profession

2. MR 6.2 – Atty shall not avoid representing a person except for good cause, e.g.:

a. Representation would result in Rules violation

b. Representation would result in unreasonable financial burden; or

c. Client/cause is so repugnant to atty so as to impair atty’s ability to represent the client

E. Preventing Bias

1. Cal 2-400 – proscribes discrimination

2. MR 8.4, comment 3 – proscribes bias/prejudice

3. Rules must not circumscribe constitutional free speech rights

F. Bar Admission/Moral Character

1. Bar exam

a. Required in all states except WI

b. Purposes of bar exam

i. Minimal thresholds of competence ( protect public

ii. Anti-competitive ( protect the profession (CA 3-day exam precludes takers from sitting for CA and another state)

2. Moral character exam also required

a. MR 6.1 – Prohibits knowingly making false statement of material fact, or failing to disclose non-confidential facts necessary to correct misapprehensions

b. Recent conversion from undesirable conduct may not be sufficient (In re Application of Chapman)

i. Factors weighed by court ( Age, experience, how recent, seriousness of conduct, cumulative effect of conduct, evidence of rehabilitation, materiality of omissions, etc.

c. Majority rule ( Murder/other serious crime is not a per se disqualification from being admitted to bar (In re Hamm) 

i. Minority ( murderers can never be admitted to bar (Dortch)

G. Unauthorized Practice of Law (UPL)

1. UPL under Model Rules

a. Non-lawyer 

i. Varies from state to state

ii. Non-lawyers may only be allowed to offer typing services/fill out legal forms, but cannot ask clients questions about claims (Florida Bar v. Brumbaugh)

iii. In some administrative hearings, parties may be represented by non-attorneys

b. Lawyer not admitted in the state

i. Pro-hac vice – temporary admission (for duration of case) by judge for out-of-state attys

a) Association with local counsel is typically required.  

b) Purpose ( insure competence, allow outside attys to gain local knowledge of rules/procedures, insure business for local counsel

ii. Multiple Jurisdiction Practice – admission may be allowed if representation is reasonably related to pending or potential arbitration, mediation, or other ADR proceeding, or is reasonably related to lawyer’s practice [rejection of strict CA Birbrower standard]

iii. In-house counsel are allowed to provide services to organization (not to individuals) in all jurisdictions 

a) Rationale – as in-house counsel, you are automatically representing client, so no need to impose additional client protections

c. Lawyers w/ inactive status/Disbarred lawyers

i. States are split concerning whether disbarred attorneys can practice law (as paralegal, etc.)

2. CA Rules – stricter

a. No pro hac vice for CA attys who aren’t admitted to CA bar

b. No reciprocal admission

c. B&P 6125 prohibits the “practice of law” by atty not admitted in CA (“doing and performing services in a court of justice in any manner” and “legal advice and legal instrument and contract preparation”)

i. Attys not admitted in CA may be “practicing law” in CA if they engage in sufficient activities in the state, or create a continuing relationship with a CA client that included legal duties and obligations (Birbrower v. Superior Ct of Santa Clara County) 

ii. Akin to minimum contacts/effects test ( conduct aimed at CA forum

iii. Onerous requirement, and likely violated every day (plenty of large NY/DC firms/lawyers practicing in CA)

iv. Birbrower rule has been relaxed to allow non-CA attys to represent clients in arbitration in CA 

d. In-house counsel exception applies, but CA Rules of Court requires in-house counsel to pass MPRE, register/pay fees, etc.

3. Federal practice exception – attorneys ONLY practicing fed law do not have to take state bar

II. Incompetence and its Consequences

A. Lawyer Error or Misconduct

1. MR 1.1 – Duty of competence

a. Requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

b. Atty as agent ( General agency law says that a principal (such as client) is bound by the misdeeds of the agent, acting within the agent’s authority

2. CA – adds “mental, emotional and physical ability” and includes supervising subordinates

3. Can misconduct be excused by court? (Bailey)

a. Rule 60(b)(1) – relief from judgment for mistake, inadvertence, surprise or excusable neglect

i. Four-part balancing test

a) danger of prejudice to non-moving party 

b) length of delay and its potential impact on judicial proceeding 

c) reason for delay including whether it was in reasonable control of movant 

d) whether moving party’s conduct was in good faith.

b. Rule 60(b)(6) – relief for any other justifiable reason (not a catch-all category)

c. Some states grant relief from judgments where the lawyer has “completely abandoned” the client, or where the lawyer’s neglect constitutes “gross negligence”

d. CA rules allow relief for excusable neglect, or when atty was disbarred or otherwise incapacitated

B. Legal Malpractice

1. Elements 

a. Duty

i. Arises from attorney-client relationship (some non-clients may sue also) ( see below for when relationship arises

a) 3rd party duty typically arises with wills, estates, etc., or others that rely on atty’s opinion (recipients of opinion letter, etc.)

ii. Standard: reasonably competent similar atty (must make reasonable inquiries, be reasonably diligent, etc.)

b. Breach

i. Lawyer’s conduct falls below standard of reasonably competent similar atty in same/similar jdx (question for jury unless no RPP could disagree)

a) Expert testimony usually required to determine standard of care, and whether there was a breach

b) Jdx comparison is typically state-based (but can be local, regional or national depending on circumstances)

ii. Atty must normally make reasonable inquiries, be reasonably diligent, etc.

iii. Errors of judgment can amount to malpractice if RPP would not have done same.

iv. Violation of rules is not malpractice per se (but can be strong evidence of duty being breached)

c. Causation 

i. Actual cause ( but for the breach, no harm would have occurred 

ii. Proximate cause ( plaintiff and type of harm is foreseeable

iii. Expert testimony typically required to prove causation

d. Actual/legally cognizable harm

i. P must show a better outcome would have been obtained w/o atty negligence ( typically requires holding a “trial within a trial” to ascertain what would have/could have happened 

a) Requires proving P would have won (if claim) or would have better result (transaction); criminal = would have been found innocent.

b) Very difficult showing when settlement is involved (because courts like to preserve finality)

ii. Expert testimony may be required, unless issue is within the “common knowledge” of jury 

2. Defenses

a. No atty/client relationship, so no duty owed

b. Contributory/comparative negligence (CN)

i. Three approaches

a) Pure – P’s CN will reduce, but not bar, recovery [California rule]

b) Strict/traditional – any CN bars recovery

c) Modified comparative fault – recovery barred if P’s CN is greater than D’s; otherwise, percentage recovery is calculated [Massachusetts rule]

ii. Hypo – first lawyer fired, and second lawyer messes up.  Client sues both for malpractice – outcome?

a) First lawyer may be liable for 2nd lawyers results ( foreseeable that subsequent lawyer will take over representation

b) However, first lawyer can claim CN to reduce/bar liability

c. Statute of Limitations

i. Malpractice claim arises either upon date of discovery or date of occurrence

a) Continuous representation rule tolls SOL so long as atty represents client w/r/t specific matter in which they committed the alleged malpractice (or so long as the client reasonably believes that the atty is representing them)

b) What if malpractice is discovered during trial? General rule is that continuous representation runs until final judgment/exhaustion of all appeals (but some states have tempered this, like CA)

ii. CA follows date of discovery rule, but limits SOL to 4 years from date of occurrence

d. Immunities

i. Atty appointed by court may be immune to malpractice suit if he is held to be performing a quasi-judicial function (law clerks, prosecutor, etc.)

ii. Federal law (e.g., labor law) may preempt state malpractice law

e. Confidentiality

i. CA – Malpractice suit must be dismissed if atty cannot defend herself without revealing third-party client confidences ( threshold showing is very high

ii. Note: CA has more rules that protect confidentiality than other states

C. Breach of fiduciary duty

1. Fiduciary relationship is breached when atty betrays the client’s trust and confidence (e.g., engaging in self-dealing, violating client confidences, or representing conflicting interests without the client’s informed consent)

2. Elements

a. Duty

b. Breach

c. Causation

d. Harm

3. Separate duty ( separate tort (different SOL, different remedies)

a. Malpractice implicates duty of care, while breach of a fiduciary duty implicates duty of loyalty and honesty

4. Less onerous burden of proof (no need to prove that you would have prevailed in litigation)

5. May extend to 3rd parties more easily

D. Ineffective Assistance of Counsel

1. 6th Amendment – right to assistance of counsel = right to effective assistance of counsel

2. Two categories

a. Govt actions – govt interferes with ability of counsel to make independent decisions re how to conduct the defense

b. Counsel actions – atty fails to provide adequate legal assistance

3. Strickland standard ( Atty’s conduct so undermined the process so that the trial cannot be relied on as having produced a just result.  Two-part test

a. Deficient performance ( objectively reasonable proof that atty made errors so serious that atty was not functioning as “counsel” guaranteed by 6th Amendment, AND

b. Deficient performance prejudiced the defense ( proof that atty’s errors were so serious as to deprive D a fair trial/trial with reliable result

4. Presumption of prejudice

a. Government interference (Police withhold evidence, govt restricts access to suspect, etc.)

b. Absent lawyer/abandonment

i. Sleeping lawyer (Burdine v Johnson)?  Yes 

ii. However, drunk/drugged lawyer?  Maybe not

c. No presumption of prejudice for conflict of interest (must still pass 2-part Strickland test)

i. Limited presumption of prejudice exists when counsel has actual conflict of interest ( but D must prove that atty “actively represented conflicting interests and that an actual conflict of interest adversely affected lawyer’s performance”

E. Other Checks on Incompetence

1. Model Rules require competent representation, reasonable diligence and promptness, reasonable communication with client, etc.

a. CA Rule 3-110(A) – member shall not intentionally, recklessly or repeatedly fail to perform legal services with competence

2. MR also apply duties to supervising attys, subordinate attys, and non-legal personnel

a. Supervisors must make reasonable efforts to ensure procedures are in place that keep all lawyers in line with ethical rules

b. Partners have at least indirect authority for all conduct while supervisors have direct authority

3. CA Rule 3-110 has been used to discipline lawyers for failing to supervise both legal and non-legal personnel

4. MR 8.3 requires reporting of known violations

a. CA has no reporting duty

III. The Duty of Confidentiality

A. Overview

1. ACP/AWP ( rules of evidence

2. Duty of confidentiality ( rules of ethics and agency

B. Attorney-Client Privilege

1. Overview

a. Privilege belongs to client, not to lawyer ( during proceedings atty must assert privilege unless client has waived it 

b. Privilege may be broken by atty in self-defense if sued by client

c. Upjohn – broad understanding of ACP (application to broad group of employees, not just control group)

2. Elements

a. Communication – written, oral, or demonstrative

i. The communication is protected, not necessarily the information (see Upjohn)

ii. Anonymity of clients may be considered confidential communication

iii. Fee arrangements may also be confidential (in CA, fee arrangements are confidential via statute)

b. Made between privileged persons – attys, clients, and prospective clients

i. Presence of third parties during communication might not destroy ACP, if their presence was reasonably necessary to protect client's interests in the particular circumstances (CA rule is similar, and interpreted broadly)

ii. Control group test (i.e., only high-ranking officials are clients) has been rejected by most states

c. In confidence – privilege doesn’t protect communications that are not intended/reasonably expected to be/remain confidential

d. For the purposes of obtaining or providing legal advice

i. CA’s broad standard – “information transmitted between a client and his lawyer in the course of that relationship”

ii. Distinguish between legal advice, lobbying, business advice, etc. ( CA’s dominant purpose test
3. Exceptions to ACP

a. Self defense: if client sues lawyer (or 3rd party sues client AND lawyer) or lawyer is establishing rights to fees.

b. Crime-fraud exception: client seeks atty’s services in furtherance of commission of an ongoing/future crime or fraud (even where lawyer is unaware of crime) ( disclosure is permitted, but not required

i. Client must actually use the lawyer’s advice in furtherance of a crime. 

ii. Does not apply if lawyer gave advice on housing law but client tells attorney he is going to commit tax fraud. 

a) Interplay with duty of confidentiality here (e.g., if client mentions proposed crime that is separate from the matter she is seeking advice on)

iii. Does not apply if lawyer convinces client not to commit crime ( not enough that client merely threatens some future crime.

c. Waiver (see below)

C. Atty-work product (AWP)

1. Elements

a. Document or tangible material

b. Prepared in anticipation of litigation or for ongoing litigation and 

c. Prepared by/for party or by/for party’s atty

2. Types of AWP

a. Opinion work product – reflects atty’s mental processes or opinions.  Almost never discoverable.

b. Ordinary work product – everything else (i.e., accident reports, other unique contemporaneous reports)

c. Majority rule – transaction docs are not AWP

i. CA rule – transaction docs may be AWP if they reflect legal opinions

3. Scope of Protection

a. FRCP 26b3 – substantial need/undue hardship may trigger production of ordinary AWP, but not opinion AWP

i. Opposing party must prove that material is AWP, and if so, burden swings to P to show substantial need/undue hardship if material is not produced

4. ACP/AWP hypo

a. Client sends you letter explaining that he wrote articles pertaining to his patent.  Client’s letter would definitely be privileged BUT the articles might be discoverable.  Atty should argue that the articles are also privileged (because you don’t just want to give up client’s information easily).  If it’s not arguable, don’t assert privilege, but if a fair argument can be made, assert the privilege to be safe.

D. Duration of ACP/AWP 

1. ACP/AWP privilege basically lasts forever, unless exception applies, or privilege is waived

a. Privilege may attach while the client is prospective, and survive the termination of the relationship and even the death of the client

2. If ACP is violated, interlocutory appeals are not available in federal cases (have to wait to file new action)

a. Some states do allow interlocutory appeals on alleged privilege violations

E. Waiver of ACP/AWP

1. Generally, can be waived by client at any time (even over atty’s objection)

2. Waiver will occur if client (or lawyer) engages in conduct inconsistent with maintaining the privilege

a. Inadvertent disclosure

i. If erroneously waived by atty, client can bring malpractice claim

ii. 3 approaches for determining if waiver occurred

a) Strict liability (any disclosure waives privilege)

b) No fault (disclosure never waives privilege)

c) Balancing – TOC approach to preserve privilege

1. Reasonableness of precautions

2. Time taken to rectify error

3. Scope of discovery and extent of disclosure

4. Overarching issues of fairness

iii. MR, FRCP and CA rules say that if privileged doc is discovered/inadvertently disclosed, atty should return it to other side

b. Subsequent disclosure in non-privileged setting

i. E.g., giving AWP to testifying expert waives privilege

c. Putting-in-issue in litigation

i. Privilege may be waived if client makes the confidential communication itself an issue in litigation

F. Ethical Duty of Confidentiality

1. Scope of Duty

a. Broader than ACP and AWP ( involves all information in any setting (beyond litigation), unless exception applies

b. ACP/AWP governed by rules of evidence, while duty of confidentiality is governed by rules of ethics and agency

2. Rules

a. MR 1.6 – A lawyer “shall not reveal information relating to representation of a client” unless client consents or exception applies

b. Model Code DR 4-101 – atty shall not reveal client’s “confidences and secrets”

c. CA B&P Code 6068(e) – “It is the duty of an atty to maintain inviolate the confidence, and at every peril to himself to preserve the secrets, of his client.”

i. CA case law is another important source of confidentiality rules (e.g., Irell case) ( CA has narrower rules

3. Exceptions

a. Client consent to waiver

b. Implied authorization by client (during trial, settlement negotiations, etc)

c. Other law or court order compelling disclosure

d. Disclosure by atty to State Bar to determine compliance with ethics rules

e. Disclosure to avoid defrauding or misleading the court

f. MR – Prevention of death or serious bodily injury

i. CA rule is narrower, and requires that disclosure is necessary to prevent a criminal act that will result in death/bodily harm

ii. Suicide? MR would allow disclosure but under CA, unless suicide is a crime, argue no disclosure unless it would be in client’s best interests

g. Protection of others from client’s criminal acts

i. MR 1.6(b) – various exceptions authorizing disclosure

ii. Many states go beyond MR 1.6(b) and allow a lawyer to reveal a client’s intention to commit any crime (and some even require this disclosure)

iii. CA rules have only limited authorization for disclosure

iv. Crime-fraud exception to confidentiality may only apply if the communication seeks assistance in or furtherance of future criminal conduct; otherwise, confidentiality exists

v. Client fraud/crimes involving substantial financial loss to another ( post-Enron, additional disclosure exceptions added re financial crimes

a) MR 1.6(b)(2) and (3) – disclosure allowed, not required

b) CA Rule 3-100 – no requirement to disclose financial crimes/frauds

vi. Whistleblowing – MR 1.13 – mandatory reporting to management of company; if nothing happens, atty may disclose to others if MR 1.6 allows disclosure to protect client

a) SEC regs – silent on outside reporting, but require up-the-ladder reporting within organization

h. Lawyer self-defense

i. Applies when lawyer is sued re his or her conduct ( MR allows disclosures “necessary to defend [one’s self] against an accusation of wrongful conduct” (Meyerhofer)

i. Establishing a claim against a client

i. Wrongful termination suits by in-house lawyers ( Most courts (and ABA, per ethics opinion) allow lawyers to disclose confidential info in wrongful termination suits

ii. Fee and compensation disputes ( Limited to disputes over valid fees (Lopez Wilson case)

IV. The Client-Lawyer Relationship

A. Models of the Relationship

1. Traditional – autonomous lawyer and passive/dependent client

2. Participatory/collaborative – shared, active roles in decisionmaking

a. Promoted by Model Rules – if competent, client gets to decide re settlement/whether to testify; atty must consult with client, etc.

3. Hired gun – dominant client and passive lawyer

B. Forming the Relationship

1. Typically, retainer agreement/engagement letter – may be required by statute, but Model Rules don’t impose such a requirement

a. Contents typ include fee arrangements (hourly rates, contingency arrangements, etc.), scope of services, conflicts policy, malpractice disclosure, etc.

2. Alternately, relationship may be implied by conduct

a. Client’s reasonable belief is often a critical factor

b. If client shared confidential info with atty, can be inferred that relationship exists (unless atty clarifies that relationship doesn’t exist) 

C. Scope of Representation

1. Scope of representation – may be limited by atty if reasonable and client gives informed consent

a. But, in CA, atty can’t limit malpractice liability with client

2. Client identity issues

a. Insurance – insured party (not insurance provider) is typically the sole client (but atty also has duties towards insurer)

b. Organizations – org itself is the client (check for conflicts if representing both org and org members/directors)

c. Class – created by atty, who may make all decisions re class (potential ethical issues)

3. Dealing with non-clients

a. MR 4.1(a) – no false statements of material fact or law to a third person

b. MR 4.4 – respect for rights of third persons

c. MR 4.2 – no communication with person known to be represented by counsel, w/o that atty’s consent

d. MR 4.3 – dealing with unrepresented person

e. No specific CA rules on these topics, but general principles are the same

4. Unbundling of services/special appearances – may still give rise to atty-client relationship (Streit case)

D. Maintaining the Relationship

1. Scope of authority between client and lawyer

a. Atty must inform client of settlement offers ( otherwise, breach of duty to client, which could give rise to malpractice claim

b. In criminal cases, client decides what to plea, whether to waive jury trial and whether to testify

c. Atty may not be required to include client’s arguments if he thinks they are not valuable/correct (Jones v Barnes)

d. But, if client wants to appeal and lawyer disagrees, atty still has to file appeal even if he does not argue it

i. Not necessarily ineffective assistance of counsel to fail to consult a convicted client about an appeal where client did not prove that he wanted to file an appeal and it was reasonable for lawyer to conclude he did not want to (deferential Strickland standard).

2. Duty to counsel effectively ( if atty misses foreseeable claim, may be liable for malpractice

a. Not only should atty furnish advice when requested, but should also volunteer opinions when necessary to further client’s objectives

b. Potential duty to inform client of non-litigation alternatives/ADR

3. Assisting client in wrongful conduct ( willful blindness is no defense

a. Misconduct – MR 8.4 – professional misconduct for atty to commit a criminal act, or engage in conduct involving dishonesty, fraud, deceit or misrepresentation

b. Willful blindness not permitted as excuse

E. Safeguarding the Client Funds and Client Property

1. Fiduciary duty is owed to clients, so client funds/property must be protected

2. MR 1.15: Client funds must be kept in trust accounts ( cannot be commingled with other funds

a. Accounts must be kept in bank within reasonable nexus of client

b. No need for each client to have a separate account

c. Atty is responsible for paying service charges, fees, etc.

3. Interest on trust accounts? In CA, the interest goes to public service legal orgs (not to client, and not to atty) ( IOLTA program

4. Attys can be disbarred for commingling funds

F. Terminating the Relationship

1. Mandatory withdrawal – MR 1.16 

a. If representation will violate Rules/other law,

b. Atty is incapacitated, or 

c. Atty is discharged

2. Permissive withdrawal – MR 1.16 

a. Client’s interests are not harmed

b. Atty believes client is involved in criminal/fraudulent conduct

i. MR 1.2 – If client wishes to do something illegal, atty should offer counsel in attempt to stop client

c. Repugnant client behavior

i. MR 1.2 – representation of repugnant client does not constitute endorsement of client’s views

d. Representation will result in unreasonable financial burden on atty

e. Or other good cause

f. CA rules – good cause required (exclusive list of good cause situations provided by CA rules, and no catch-all “good cause” category exists) ( no withdrawal just because no harm to client’s interests

3. Methods of Termination

a. Do it intentionally and formally ( tactful conversation followed by letter

b. MR 1.3 – if atty’s employment is limited to a specific matter, the relationship terminates when the matter is resolved.  

i. If atty has represented client over substantial period in a variety of matters, the client might assume that the atty will continue to serve on a continuing basis unless the lawyer gives notice of withdrawal

4. Duties After Withdrawal

a. MR 1.16(d) – atty must act reasonably to protect client interests; return client papers and property; and fulfill continuing duties

b. CA law – must give file to client, regardless of whether client has paid.  In other states, attys can keep client’s file.

5. Leaving a Law Firm

a. Wrongful termination and related claims ( suits are allowed if state/federal anti-discrimination laws are violated (Jacobson case)

i. CA rule – in-house counsel can sue

b. Restrictions on practice

i. Attys can try to take existing clients to new firm, but be up front, inform clients that it is their choice, and don’t disparage existing firm

ii. Partners may try to avoid taking associates with them, as some CA courts have found that to be unlawful interference with contractual relationship

c. Atty’s duties to firm ( representing other clients w/o informing firm/using firm letterhead/resources likely breach of fiduciary duty of non-competition to the firm (Prince Yates case)

V. Attorney’s Fees

A. Types of Fees and Basic Restrictions

1. American rule (each side pays for own attys) vs. English rule (loser pays)

2. Fee-shifting statutes – allow fees to be awarded to the prevailing party.  One-way shifting (to plaintiff only) is the norm

3. Hourly/Flat/Contingency/Proportional fees

4. Contingency fee agreements must be in writing (Model Rule and CA rule)

a. MR – other fee agreements need not be in writing; 

b. CA – all fee arrangements in excess of $1000 need to be in writing

5. MR 1.5(a) – Reasonableness is pertinent standard for fees – 8 factors

a. Time/labor; novelty and difficulty of questions; skill required to perform properly

b. Likelihood (if apparent to client) that acceptance of matter will preclude other employment by atty

c. Customary fee in locality for similar matter

d. Amount involved and results obtained

e. Time or other limitations imposed by the client

f. Nature and length of relationship w/ client

g. Experience, reputation and ability of lawyer

h. Whether fee is fixed or contingent

6. CA rules have similar reasonableness test/factors – will also look at relative sophistication of client

7. Contingent fees may be unreasonable when awards are guaranteed, or outsized (see Culpepper case)

8. Fee disputes can be arbitrated, and arbitration is mandatory for atty if chosen by client (to avoid, put non-arbitration provision in retainer agreement)

B. Hourly Fees

1. Atty can’t charge client for time spent learning the law for the first time

2. Double-billing not allowed, re-use of old work not billable as new work, etc.

C. Contingent Fees

1. Contingent fees allow poor clients to retain counsel, give attys incentive to pursue optimal outcome for client, etc.

2. No entitlement to a contingent fee if no award is granted (Culpepper)

3. Contingency fees typically assumed to be reasonable (unless outsized, or involve guaranteed amounts)

4. Contingency fees not allowed for:

a. Criminal cases – may incentivize attys to go to trial instead of plea bargain

b. Family law/divorce cases – disincentivizes reconciliation (but some states may allow contingent fees for portion of dispute re allocation of assets, etc)

D. Fees and discharged attys

1. Old rule ( if lawyer fired without cause, allow full recovery on fee contract

2. New majority approach ( allow fired lawyer fees on a quantum meruit basis

3. Galanis rule – atty retained under contingent fee contract but discharged prior to the award is entitled to recover the value of services rendered if there is a subsequent settlement or award (proportional award based on atty’s efforts)

E. Fee-Shifting Statutes

1. 42 U.S.C. § 1988 – the court, in its discretion, may allow the prevailing party, other than the United States, a reasonable attorney’s fee as part of the costs

F. Fee Sharing and Fee Splitting

1. Between lawyers in different firms ( allowed if proportional, reasonable, and agreed to in writing by client (MR and CA rule)

a. No referral gifts/fee splits are allowed

2. Between lawyers and non-lawyers ( not allowed, aside from payment after sale of law firm, retirement plans to non-lawyer employees, or shared fees with nonprofit org that employed the firm

VI. Conflicts of Interest

A. Overview

1. Conflicts are most litigated category of atty misconduct

2. Sanctions

a. Discipline by bar

b. Suit for malpractice/breach of fiduciary duty/rescission of transaction between atty/client

c. Forfeit fees collected

d. Disqualification

e. Dismissal of action

3. Types of conflicts

a. Concurrent conflict – two or more current clients

b. Successive conflict – current v former client

c. Current client v lawyer’s interests (personal/financial)

d. Current client v. third party owed duty by atty

4. Imputed conflicts

a. Conflicts of one atty are imputed to all other affiliated attys (including other attys who simply share an office)

b. “Shared confidences” assumption

B. Concurrent Conflicts

1. MR 1.7 – concurrent conflict exists if one client is directly adverse to another, or representation will be limited due to responsibilities to other client

a. CA – if atty has obtained confidential client information, atty can’t accept new adverse client without informed written consent from first client

2. Attys can’t bring suit against a current client without consent (In re Dresser Industries)

3. Attys can’t cherry pick clients, and drop client A if big-fish client B wants to sue client A.

4. Accidental conflicts not excused.

5. Potential conflicts – fact-specific inquiry to see if conflict is foreseeable

a. Inconsistent legal positions in different tribunals (different times, on behalf of different clients) – conflict? 

i. Generally not, unless there is a significant risk that action on behalf of one client will materially limit the lawyer’s effectiveness for another client

b. Factors to consider

i. Where competing cases are pending (same circuit v different circuit)

ii. Substantive or procedural issue

iii. Timing

iv. Relevance of the issue to the interests of the client

v. Expectations of client

6. Waiver of concurrent conflicts

a. MR 1.7 – concurrent conflicts can be waived, unless representation is prohibited by law, or clients are suing each other

i. Two conditions required for waiver

a) Both clients give informed written consent, and 

b) Atty reasonably believes s/he can give competent/diligent representation to each client

b. CA 3-310 – only informed written consent is required

C. Successive Conflicts

1. Basic elements of conflict

a. Substantial relation between matter for current client and matter handled for former client, and

b. Interests of current client are materially adverse to those of the former client

2. Model rules

a. MR 1.9(a) – atty can’t represent new client in same or substantially related matter in which new client’s interests are materially adverse to the interests of the former client, unless the former client consents

i. Rationale – duty of loyalty is weaker w/r/t former clients.  However, duty of confidentiality remains strong

b. MR 1.9(b) – atty can’t represent new adverse client if atty has confidential info from previous client, unless former client consents

3. CA Rules

a. CA Rule 3-310(E) – similar to MR 1.9(b) – if confidential info learned from previous client, atty cannot represent new adverse client without consent from former client

i. Adverse ( interpreted by CA courts as “substantially related”

b. CA Rule 3-310(B) – Atty also must give written disclosure to new client before representation if atty previously had relationship with a party in same matter, or previously had relationship with another party the atty reasonably knows would be substantially affected by the matter 

4.  “Substantially related” tests

a. MR – Involves same subject matter, or risk of breach of confidential information that would affect current client

b. Test may be either factual, legal, or blended inquiry 

c. CA rule 3-310 doesn’t use substantially related test, but CA courts do (and perform blended inquiry)

d. CA case law has recently gone further, and first looks for a direct relationship between former client and atty (to determine whether atty received confidential information from client) and then looks for a substantial relationship

5. Former prospective clients

a. MR 1.18(c) – atty cannot represent a client adverse to former prospective client if atty received info from that prospective client that could be harmful to new client

b. Waiver by informed written consent can cure

c. Incentivizes attys to only ask limited information at initial meetings with potential clients, or to obtain consent from potential client before initial consultation

6. Screening to cure imputed conflicts

a. Atty client confidentiality persists after atty is terminated; however, there is an presumption of shared confidences when atty goes to new firm

b. MR 1.10 (amended in 2009) finally approved of screening mechanisms to cure imputed conflicts

c. Three part test

i. Substantial relationship between former and current representation?

ii. Did atty share in the client’s confidences in previous relationship?  If yes, presumption of shared confidences with new firm

iii. Can presumption of shared confidences be rebutted by demonstrating effective ethical screening mechanisms?

a) Factors include size/structure of firm, likelihood of contact with quarantined atty, and procedures preventing quarantined atty from accessing files/materials of former client (Firmwide notice, quarantine files/resources, etc.)

b) Also, screening mechanisms must be implemented as soon as possible after atty joins firm

d. CA has not adopted a rule on screening, but case law acknowledges/ appears to uphold screening 

7. Mobile non-legal personnel

a. Same conflicts tests may be applied, but issues are slightly different

8. Waiver of successive conflicts

a. MR 1.9 – allows successive conflicts to be waived with only informed written consent

b. This rule is relaxed for public interest law/ad hoc legal clinic work

D. Conflicts with a Lawyer’s Own Interests

1. Atty’s Financial Interests – MR 1.8(a) and CA 3-300

a. MR 1.8(a): Lawyer shall not enter into a business transaction with a client unless waiver is obtained, which requires:

i. Transaction and terms are fair and reasonable to the client, and fully disclosed in writing “in a manner that can be reasonably understood” by the client;

ii. Client is advised in writing to seek consultation with independent counsel; and

iii. Client gives written informed consent.

b. MR 1.8(c)/CA Rule 400 – A lawyer shall not solicit any substantial gift from a client, including a testamentary gift (Passante case)

2. MR 1.8(j) – No sexual relationships with clients 

a. CA 3-120 – sex with clients allowed so long as no coercion/requiring sex as part of compensation/etc.

3. No other conflicting personal interests (adoption case, etc.) – MR 1.7(a)(2)

a. CA – Atty must provide written disclosure if he has business, financial, professional, or personal relationship with a party or witness in the same matter OR if the lawyer knows of a previous relationship of the same kind where that previous relationship would affect the representation (only disclosure required, not consent from client) 

E. Conflicts created by Third Parties

1. Most common situation – representing insured while paid by insurer

a. General rule – insured is the sole client

b. Minority rule – insured/insurer are co-clients

2. Fees paid by a third party

a. MR 1.8(f) – atty may accept payment from third party only if client consents, there is no interference with atty’s independent professional judgment, and client’s confidential info is protected

b. CA 3-310(F) is functionally identical

3. Other third party conflicts

a. Attys relationship with a party or witness

i. CA 3-310(B)(3) – atty must provide written disclosure re any current/past relationship w/ another person or entity that would be substantially affected by resolution of the current matter

b. Relatives – CA 3-320 – atty must inform client of any relations to relevant 3rd parties

c. Legal services organizations?  Conflicts between extracurricular orgs and client’s interests?  Generally, no conflict.

4. Waiver of client/3rd party conflicts

a. MR 1.8(f) – allows conflicts between client and 3rd party to be waived by client consent + protection of confidences + no interference with atty’s independent professional judgment

F. Informed Consent for Waiver of Conflict

1. Atty must clearly/unambiguously provide adequate info/explanation about risks/alternatives in order to obtain consent

2. CA 3-310 – written disclosure containing relevant circumstances + actual and reasonably foreseeable adverse consequences of conflict

a. Confidentiality rules may make this disclosure problematic

3. Timing – at outset of relationship

a. Advance waiver requests in retainer letters – no clear guidelines, but blanket waivers would likely be invalid

VII. Litigation Ethics

A. Sanctions for Improper Advocacy

1. Ethics rules

a. MR 3.2 – duty to expedite litigation consistent w/ interests of client

b. MR 3.3 – candor towards tribunal

2. Trial misconduct

a. FRCP Rule 11 analogue in MR 3.1 – non-frivolous basis required for atty to bring or defend an action

i. Thinking that atty will lose the case does not make it frivolous

b. CA Rule 3-200 prohibits harassing or malicious lawsuits

c. Purpose of Rule 11 sanctions isn’t to stifle creative legal arguments; reasonable inquiry standard applies, and allowing creative pleadings is how the law changes

i. Plus, attys have duty to their clients to present their best arguments for changing the law

d. Overzealous advocacy may result in fee awards being reduced (Lee v American Eagle Airlines)

e. Lack of candor (e.g., Rule 11 sanction for failing to cite adverse controlling precedent in memo) (Jorgensen v County of Volusia)

i. MR 3.3 – Atty shall not:

a) make a false statement of fact or law to court, or fail to correct a false statement previously made to the court;

b) fail to disclose directly adverse legal authority that was not disclosed by opposing counsel.

ii. Note that these duties continue to the end of the proceeding (i.e., end of appellate process)

iii. Rationale – litigation is akin to truth-seeking conversation 

iv. CA Rule 5-200 – largely similar to MR 3.3, except no affirmative duty to disclose direct contrary legal authority, and addition of a specific prohibition about knowingly citing overruled (unpublished) cases, or repealed/unconstitutional statutes

f. Note that all of these trial advocacy duties are heightened if atty is going in ex parte

3. Improper influence/limits on ex parte communications

a. MR 3.5 – no influencing judges/jurors, no ex parte communications, etc.

i. CA Rule 5-300 – largely similar

b. MR 3.4 – no falsification of evidence/inducement of witnesses

i. Can’t tell witness to not talk to other side, but can tell witness that they have no obligation to talk to other side

ii. CA Rule 5-310 – largely similar, plus expressly allows fact witnesses to be paid reasonable amount for their time/services

4. Discovery abuses

a. Written discovery (disclosures, interrogatories, document productions) and oral discovery (depositions)

i. Abuses may include excessive/irrelevant interrogatories, failure to produce documents, etc.

5. Determining if sanctions are appropriate

a. Extent of party’s personal responsibility

b. Prejudice to the adversary

c. History of dilatoriness 

d. Was atty’s conduct willful or in bad faith? 

e. Alternative sanctions available 

f. Meritoriousness of the claim 

B. Client Perjury

1. Client has ultimate authority to decide whether to testify, MR 1.2(a)

2. Lawyer should still try to counsel client not to lie, including telling client of lawyer’s ethical obligations if client does so.  MR 3.3

3. If client lies, try to withdraw if such can “cure” the taint and otherwise is permitted. 

4. If no withdrawal, remedial duty to inform court if lawyer “knows” of the perjury.  MR 3.3(a)(3), (c).

5. Thereafter, in many states, including California, witness can provide “narrative” testimony, which isn’t mentioned in closing arguments

C. Civil Claims by Adversaries

1. Malicious prosecution

a. Elements

i. Prior action was commenced by or at direction of D and was pursued to legal termination in P’s favor, 

ii. Prior action was brought without probable cause, and 

iii. Prior action was initiated with malice,

b. Disfavored tort for its chilling effects

c. PC issue is properly determined by court under an objective standard 

i. If claim was not objectively tenable, subjective intent of atty may be relevant to issue of malice

d. Amount of research performed by atty is irrelevant w/r/t PC issue

2. Abuse of process – elements

a. Use of the legal process

b. In an “improper or unauthorized manner;”

c. Damages

VIII. Advertising and Solicitation

A. Advertising

1. Definition

a. Print or media communication

b. Directed at the public

c. With purpose or intent of making the public aware of the lawyer’s services

2. Includes:

a. Stationary, letterhead, signs, business cards, brochures, etc. re: lawyer/law firm

b. bus bench ads

c. newspaper, TV, radio ads

d. Yellow Pages ads

e. websites

f. firm names

g. letters

3. Model Rules prohibit deceptive or misleading advertising

4. Bates case – struck down state regulation banning truthful, non-misleading, non-deceptive advertising as violation of First Amendment ( commercial speech is protected

5. Central Hudson test – 

a. Commercial speech must concern lawful activity and not be deceptive/misleading

b. If so, state must show that any restriction:

i. Is based on a substantial govt interest

ii. Directly advances that interest

iii. Is not more extensive than necessary to serve that interest

B. Solicitation

1. Definition

a. Direct contact

b. Initiated by, or at direction of, the lawyer

c. To a non-lawyer with whom the lawyer has no family or prior professional relationship

d. With the significant motive of pecuniary gain by the lawyer

2. In-person and other real-time solicitation is prohibited

3. Solicitation by mail may be allowed if it passes Central Hudson test ( rationale is that targeted, direct mail solicitation is distinct/less offensive than in-person solicitation

4. MR 7.3 – all communication from atty must be marked as “Atty Advertising”

5. Email?

a. MR 7.2, comment 3 – electronic media, such as the Internet, can be an important source of information about legal services, and lawful communication by electronic mail is permitted by this Rule.  

i. But subject to Rule 7.3(a), which prohibits “real-time electronic contact” designed to “solicit professional employment.”

