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I. Professionalism & Practice of Law

a. Sources of Regulation.  
i. State’s highest court has ultimate power to regulate legal profession. 

ii. State Bar of California
1. administers the bar examination

2. provides continuing education programs

3. assists the Supreme Court in the disciplining process
iii. Federal court has its own bar to which attorney must belong to practice there.

b. Legal Education and Bar Admission.  

i. § 6060: To practice in CA, a person must: 

1. Be at least 18 years old
2. Complete college and law school (ABA accredited or study law in another approved way)

3. Pass moral character determination
4. Pass the bar exam

ii. Citizenship and residency are NOT required to be admitted to practice law.

c. Attorney Discipline.  The State Bar has the authority to discipline attorneys for violations of the professional rules.

i. Misconduct

1. MR 8.4: It is professional misconduct for a lawyer to:
a. Violate Rules of Professional Conduct, knowingly assist another to do so, or do so through acts of another
i. CA 1-120: It is professional misconduct for an attorney to knowingly assist in or induce any violation of CRPC or State Bar Act.
b. Commit criminal acts that shows dishonesty, deceit, or misrepresentation
i. B&P 6101: Conviction of a felony or misdemeanor involving moral turpitude is a cause for disbarment or suspension.
c. Engage in any conduct involving dishonesty, fraud, deceit, or misrepresentation
i. B&P 6106: Commission of any act involving moral turpitude or dishonesty is grounds for attorney discipline.
d. Engage in conduct that is prejudicial to the administration of justice
i. Some sections of 6108 prohibit conduct which could constitute prejudice to the administration of justice.
e. Stating or implying an ability to improperly influence a gov’t agency
f. Knowingly assist a judge in illegal conduct
ii. Reporting Misconduct.  

1. MR 8.3 - An attorney must report misconduct by another attorney if such violation raises substantial questions as to that lawyer’s honesty or fitness to practice.  

a. Exception: Rule does not require disclosure of information protected by the confidentiality rules under MR 1.6.
2. Distinguish: CA B&P § 6068(o) - California is a self-reporting jurisdiction.  An attorney is not required to report the misconduct of another attorney, but IS required to report his own misconduct within 30 days if:
a. 3 or more malpractice suits w/in 1 year

b. Judgment against attorney for suit alleging dishonesty
c. Judicial sanctions unless <$1000 or for failure to make discovery

d. Any disciplinary actions.

d. Grounds for Sanctions

i. False statements in bar application
1. Applicants to the bar and lawyers in connection with bar admission application may not: 

a. Knowingly make false statements of material fact, 

b. Fail to disclose facts necessary to correct known misapprehensions, or 

c. Knowingly fail to respond to lawful demands for information.  [MR 8.1; CRPC 1-200].

ii. Criminal Acts
1. Conviction of any felony or misdemeanor involving moral turpitude constitutes cause for suspension or disbarment.  [B&P § 6100]
2. Committing a criminal act involving lawyer’s honesty, trustworthiness or fitness constitutes cause for professional misconduct.  [MR 8.4(b)]
iii. Failure to Report Misconduct
1. Lawyer who fails to report misconduct is subject to discipline for violating rule requiring disclosure [MR 8.3]
iv. Levels of Sanctions.  

1. Sanctions for attorney misconduct include reprimand (public or private), suspension, and disbarment.

e. Disciplinary Authority; Choice of Law

i. MR 8.5
1. (a) A lawyer admitted to practice in CA is subject to discipline by the California State Bar, regardless of what state his misconduct occurs in.  Lawyer not admitted in CA can be s/t discipline in CA if he provides or offers to provide any legal services in CA. Lawyer can be subject to discipline in 2 jdx’s for same conduct.
2. (b)(1) If the conduct in question occurred in connection with a proceeding that is pending before a tribunal, the ethics rules of the jdx in which the tribunal sits will be applied.
3. (b)(2) Generally, rules of the jdx in which the conduct occurred will apply. BUT if predominant effect of the conduct is some other jdx, that jdx’s rules will apply.
ii. CA 1-100(D)
1. CA Rules govern activities of CA attorneys in and outside the state.
2. Lawyers not admitted in CA are governed by CA rules while engaged in performance of legal services in CA.
f. Unauthorized Practice of Law.  

By Lawyer

i. A lawyer is subject to discipline for:

1. Practicing in a jdx where not admitted to practice, and

2. For assisting a non-lawyer in the unauthorized practice of law.  [MR 5.5; B&P § 6125; CRPC 1-300].

ii. MR 5.5(b): Unadmitted lawyer must not:

1. Represent that she is admitted in that jdx

2. Open an office or continuous presence for the practice of law

iii. Exception: Permission to practice on temporary basis [MR 5.5(c)].

1. If a lawyer is admitted to practice in one state, then they may provide legal services in 2nd state on a temporary basis if:
a. Association with local lawyer who actively participates in the matter

b. Pro hac vice permission from local tribunal – admission for purposes of “this time only”. 

c. Mediation or arbitration arising out of practice in home state.

d. Lawyer’s out-of-state practice is reasonably related to the home-state practice.

By Non-lawyer

iv. A person not admitted to practice as a lawyer must not engage in the unauthorized practice of law, and a lawyer must not assist a non-lawyer to do so. [MR 5.5(a)]
1. What is practice of law? 
a. Activity involves knowledge and skill not possessed by layperson

b. Activity constitutes giving advice or services concerning binding legal rights
c. Activity traditionally performed by lawyers

2. Activities = law practice

a. Appearing in judicial proceedings

b. Engaging in settlement negotiations

c. Drafting documents that affect substantial legal rights or obligations (e.g. contracts, wills, trusts)

3. Activities ≠law practice

a. Appearance before state and federal agencies

b. Assist in filling out standard forms

c. Preparing tax returns

v. Delegating work to non-lawyer assistants

1. Lawyer must supervise the delegated work carefully and must be ultimately responsible for the results. [MR 5.5]
vi. Training non-lawyers for law-related work

1. Lawyer may advise non-lawyers whose employment requires knowledge of the law – e.g. claims adjusters, bank trust officers, accountants. [MR 5.5]
vii. Helping persons appears pro se

1. Lawyer may advice persons who wish to appear on their own behalf in a legal matter. [MR 5.5]
II. Competence & Diligence
a. Competence

i. When representing a client, a lawyer must act competently, i.e. with the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation [MR 1.1; CRPC 3-110]
ii. FACTORS to determine requisite knowledge and skill:

1. Complexity and specialized nature of matter

2. Lawyer’s general experience & in the field in question

3. Preparation and study for the matter

4. If it is possible to consult with or refer the matter to experience lawyer

iii. Failure to render services competently also constitutes malpractice, which will subject the attorney to civil damages.
b. Diligence

i. MR 1.3: Lawyers must act with reasonable diligence and promptness in representing a client.  

1. Lawyer should act with zeal in advocacy on the client’s behalf

2. But lawyer is not bound to press for every conceivable advantage.

ii. CRPC 3-110: Lawyer must not intentionally, recklessly, or repeatedly fail to perform legal services with competence. 

1. Competence means to apply the:

a. 1) diligence, 

b. 2) learning and skill, and 

c. 3) mental, emotional, and physical ability for the performance of legal services.

2. NOTE: CA rule combines MR rules of competence and diligence, minus zealous advocacy req’t.

c. Communication

i. Lawyers must maintain effective communication with their client so that the client may be reasonably informed about matters relating to the representation.  [MR 1.4; CRPC 3-500].

ii. Matters Requiring Informed Consent
1. A lawyer must promptly inform the client of any decision which requires the client’s informed consent.  [MR 1.4(a)(1)]
2. Informed Consent = client agrees to a proposed course of conduct after the lawyer has sufficiently explained the material risks and reasonable alternatives.

iii. Status and Means to Be Used
1. The attorney must keep the client reasonably informed about the status of the matter and means by which the lawyer plans to accomplish the client’s objectives.  [MR 1.4(a)(2)-(3); CRPC 3-500]. 

2. CRPC 3-510: Settlement Offers -The attorney must tell the client about any offers made:

a. In a criminal matter –AND–

b. Any written settlement offers in a civil case.  

iv. Requests for Information.  A lawyer must promptly comply with a client’s reasonable requests for information.  [MR 1.4(a)(4); CRPC 3-500]. 

v. Explaining the Matter.  A lawyer must explain the matter to the extent reasonably necessary to allow the client to make informed decisions regarding the representation.  [MR 1.4(b)].

1. Client is young or diminished capacity – may require more explaining and assisting that if client is ordinary adult

2. Client is an organization – should communicate with appropriate officer
d. Legal Malpractice in Civil Matters
i. Lawyer’s breach of ethics rule does NOT automatically mean that lawyer committed malpractice. 

1. BUT ethics violation is relevant evidence that the lawyer’s misconduct was below the appropriate standard of care.

ii. TYPES

1. Intentional

2. Fiduciary Duty

3. Contract

4. Negligence (most common)
a. ELEMENTS of malpractice claim:

i. Duty.  The duty of care is established by the attorney-client relationship.  An attorney is required conform his conduct to the same standard of care exercised by a reasonable attorney in the same geographical area.  
ii. Breach.  The duty is breached when the lawyer’s conduct falls below the required standard of care – competence & diligence.

iii. Causation.  The injury would not happen “but for” attorney’s negligence.
1. Case-within-a-case: If have malpractice w/in a litigation case, then must carry the further burden of proving that you would have won but for the malpractice of the other lawyer 

a. Must try the case and prove that the client had a defense and would have won and that the other lawyer’s malpractice was what lead to the loss

2. If matter non-litigation ( then its substantial cause

a. Whether your breach of care was a substantial cause

iv. Damages.  Plaintiff must prove he suffered damages as a result of the attorney’s failure to act competently.
e. Ineffective Assistance of Counsel – 
i. Citizens have a constitutionally-protected right to effective assistance of counsel in criminal cases.  
ii. There is generally no similar guarantee in civil cases, with a few exceptions (e.g., proceedings for termination of parental rights).  
iii. In a criminal case, ineffective assistance of counsel is grounds for setting aside a conviction or sentence.
iv. ELEMENTS: To prove ineffective assistance of counsel, criminal D must show that attorney’s representation:

1. Was outside the wide range of professionally competent assistance, and
2. Actually prejudiced the outcome of the case.  [Strickland v. Washington]. 
a. “Wide Range of Professionally Competent Assistance.”  Strong presumption that the attorney’s conduct fell within the wide range of professionally competent assistance, because very easy to identify tactical mistakes in hindsight.  Thus, 1st element can be difficult for D to prove. 

b. Actual Prejudice.  D must show that the outcome would have been different if not for the attorney’s incompetence.  Thus, D will find this prong very difficult to prove if the evidence was overwhelmingly against him anyway.

III. Law Firms and Associations

a. Responsibility of Supervisory Lawyers

i. Partners’ Duty to Educate

1. The partners of a law firm (e.g., managing partner) must make reasonable efforts to assure that the other attorneys in the firm conform to the Rules of Professional Conduct.  [MR 5.1(a)]
ii. Duties of Direct Supervisor

1. A lawyer who directly supervises the work of another must make reasonable efforts to assure that the other attorneys in the firm conform to the Rules of Professional Conduct.  [MR 5.1(b)]
iii. Liability for Another Lawyer’s Misconduct

1. A lawyer shall be responsible for another lawyer’s violation of the Rules if:
a. The first lawyer ordered 2nd lawyer’s misconduct or knew about it and ratified it OR

b. Knows of the conduct at a time when its consequences can be avoided but fails to take reasonable remedial action.  [MR 5.1(c)]

iv. California 
1. Note that CA doesn’t have a parallel rule. 
2. But Cal. 3-110: duty to act competently includes the duty to supervise the work of subordinate attorney and non-attorney personnel.
b. Responsibilities of Subordinate Lawyers
i. Orders from a supervisory lawyer are no excuse for unethical conduct – a lawyer must follow ethics rules even when active under the directions of another person.  [MR 5.2(a)]
ii. EXCEPTION: Arguable Questions of Professional Duty
1. An attorney may follow instructions from a superior on a debatable ethics question so long as the conduct is reasonable.  [MR 5.2(b)]
iii. California
1. Note that, just as with supervisory attorneys, CA doesn’t have a parallel rule.
2. Under Cal. Rules, an attorney is s/t discipline  or a “willful” breach of any of the Cal. Rules of Prof. Conduct, pursuant to Cal. Rule 1-100.
IV. Lawyer-Client Relationship

a. Duty to Prospective Clients

1. When a person discusses with a lawyer possibility of forming a client-lawyer relationship, lawyer has a duty of:
i. Confidentiality:  Even if no attorney-client relationship ensues, a lawyer who has had discussions with a potential client may not use or reveal information learned in the consultation (unless allowed per MR 1.9) [MR 1.18(b)]. 

ii. Conflicts with Other Clients: A lawyer may not represent a client with interests adverse to those of the prospective client in the same matter if the confidential information would be harmful to that person in the matter [MR 1.18(c)]. 
1. EXCEPTIONS: an attorney may continue representation if: 
a. Both the affected client and the prospective client have given informed written consent –OR- 
b. ALL of the following are met:

i. The attorney avoids further exposure to disqualifying information

ii. Timely screens himself from further involvement

iii. Apportioned none of the fee, and 
iv. Promptly gives written notice to the prospective client.  [MR 1.18(d)]
b. Creating the Relationship

i. Attorney-client relationship arises when:

1. Person manifests intent that the lawyer provide legal services and lawyer agrees
2. Person manifests intent, the lawyer fails to make clear that he’s not representing them, and lawyer should know that prospective client is reasonably relying – OR-

3. Court appoints a lawyer.

c. Scope of the Relationship & Allocation of Authority

i. Decisions to be made by client

1. The scope and objectives may be defined and limited by the A/C agreement.

2. In the absence of an agreement, lawyer should pursue a client’s objectives in all reasonably available legal ways.

a. MR 1.2(a): Lawyer may take actions that are impliedly authorized to carry out the representation.

b. MR 1.2(c): Lawyer may limit the scope of the representation IF the limitation is reasonable and client gives informed consent.

3. EXCEPTIONS

a. Authority to Settle: A lawyer must abide by the client’s decision whether to: 

i. Accept settlement offer

ii. In a criminal matter, the lawyer must abide by the client’s decision to accept a plea, to waive a jury trial, or testify.  [MR 1.2(a)]. 

b. Criminal Conduct: An attorney cannot advise or assist his client to engage commit a crime or fraud. BUT lawyer may discuss legal consequences of proposed conduct   [MR 1.2(d)]. 

ii. Transactions with Persons Other Than Clients

1. Truthfulness in statements to 3rd parties
a. [MR 4.1] When dealing on behalf of a client with 3rd party, lawyer must not:
i. Knowingly make a false statement of law or material fact to a 3rd party –OR-
1. Distinguish Puffery: Some statements are not statements of material fact.
a. Ex. Estimates of price or value

b. Ex. Smt. of a party’s intentions to settle

ii. Fail to disclose a material fact when necessary to avoid assisting the client in a crime or fraud (unless prevented by rules of confidentiality)
b. B&P 6068(d): Lawyer has a duty to employ only those means that are consistent with truth, and never to seek to mislead the judge or any judicial officer by false statement of fact or law.
2. Respecting the Rights of 3rd Parties
a. Use Improper Tactics.  An attorney must not use means that have no real purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the rights of such person.  [MR 4.4(a)]

b. Inadvertently Sent Documents.  A lawyer must promptly notify the sender if he receives a document relating to the representation that he knows or reasonably should know was sent inadvertently.  [MR 4.4(b)]

3. Dealing with Persons Represented by Counsel.  
a. An attorney may not communicate about the matter with a person who he knows is represented by counsel unless 
i. (1) That person’s counsel consents OR
ii. (2) The law or court order authorizes the communication.  [MR 4.2; CRPC 2-100].
4. Dealing with Unrepresented Persons
a. Cannot State or Imply that He is Disinterested.  The attorney may not state or imply that he is disinterested.  If the person misunderstands the attorney’s role, the attorney must make reasonable efforts to correct the misunderstanding.  [MR 4.3].  
b. Cannot Give Legal Advice.  If lawyer knows or reasonably should know that the unrepresented person’s interests could conflict with his client’s, then the attorney must not give legal advice to the unrepresented person, other than telling them to get a lawyer.  [MR 4.3]

i. NOTE: This rule does not prevent lawyer from negotiating a transaction or setline a client’s dispute with an unrepresented person.

d. Safeguarding Client Funds & Property
i. Avoid Commingling.  The attorney must keep the client’s money or property separate from his own property.  Lawyer may be disciplined for commingling. [MR 1.15]
ii. Client Trust Accounts
1. All money that a lawyer receives on behalf of a client must promptly be placed in a client trust fund account, separate from the lawyer’s own personal & business accounts. [MR1.15(a)]

2. Client trust fund account must be located in the state where the lawyer practices, unless the client consents [MR1.15(a)]

a. Distinguish CRPC 4-100: Client trust account may be maintained outside the state only with client’s written consent.
3. Lawyer may put his own money into the client trust account only to pay bank service charges. [MR 1.15(b)]
4. Lawyer must property identify client’s property that comes into his possession and safeguard it by putting it in a safe place [MR1.15(a)]
5. Funds that must be placed in trust account:

a. Money advanced by client to cover costs and expenses
i. He may withdraw funds from this account only as fees are earned or expenses or incurred.  [MR 1.15(c)]
b. Legal fees advanced by client
c. Disputed property
i. If the client disputes the amount that is due to the lawyer, then the disputed portion must be kept separate in client trust account until the dispute is resolved.  [MR 1.15(e)]
6. Lawyer’s additional duties respecting client’s $ or property: 
a. Notify the client promptly when a 3rd party turns over $ or property on client’s behalf

b. Keep complete, accurate and up-to-date records & preserve records for five years after termination of representation
c. Render full accounting regarding the property

d. Promptly pay over money or deliver property to which client or 3rd party is entitled to [MR 1.15(a),(d); CRPC 4-100].  
7. CRPC 4-100: Additional Requirements
a. Attorneys are required to prepare a monthly reconciliation –and-
b. Required to maintain a written journal

e. Declining or Terminating Representation

i. Once established, the A/C relationship generally continues until the completion of the work for which the lawyer was hired.
ii. But, the relationship can end early IF:
1. Client fires the lawyer
2. Lawyer must withdraw
3. Lawyer may withdraw
iii. Permissive Withdrawal 
1. Attorney may withdraw from representing a client for any reason if:
MR 1.16(b); CRPC 3-700(C)
a. It can be done without material adverse effect on the client’s interests 
b. The client persists in a course of action involving the lawyer’s services that the lawyer reasonably believes is criminal or fraudulent
i. NOTE: If client’s criminal/fraudulent conduct involves assistance by the lawyer, then lawyer must withdraw [MR 1.16(a)(1), 1.2(d)]

c. The client has used the attorney’s services to commit past crime or fraud
d. Client’s objective is repugnant or against lawyer’s beliefs

e. Client substantially fails to fulfill an obligation to the lawyer and has warned that the lawyer will withdraw unless the obligation is fulfilled

i. Ex. pay the fees, appear for scheduled hearings.

f. Continued representation will result in financial hardship for attorney

g. Other good cause exists
CRPC 3-700(C) only
h. Continued employment is likely to result in an ethical violation of the rules

i. Inability to work with c-counsel

j. Attorney’s mental condition makes it difficult to continue effectively

k. Client consents to withdrawal

2. NOTE: If court denies attorney’s permission to withdraw, the attorney must continue the representation even if there is good cause for withdrawal [MR 1.16(c)]
iv. Mandatory Withdrawal
1. Attorney has disability that materially impairs his ability to continue representation [MR 1.16(a); 3-700(B)]
2. Representation will require the attorney to violate a law or a disciplinary rule. [MR 1.16(a); 3-700(B)]
3. Lawyer was discharged [MR 1.16(a)]
4. The client is acting without probable cause and for the purpose of harassing or injuring another [3-700(B)]

v. Duties Upon Termination of Representation
1. Attorney must comply with local rules that require notice to or permission of the tribunal before withdrawal. [MR 1.16(c); 3-700(A)(1)]
2. Must take reasonable steps to protect client’s interests:
a. Reasonable notice of withdrawal
b. Time to obtain another attorney

c. Refund attorney fees paid in advance and not yet earned

d. Return clients papers and property [MR 1.16(d); 3-700(A)(2)]
i. MR 3-700(D): Must release all client papers and property at client’s request, whether the client has paid for them or not.

vi. “Noisy Withdrawal”

1. In some cases, withdrawal alone might be insufficient.
2. It may be necessary for lawyer to give outsiders notice of the withdrawal and disaffirm any opinion, document, affirmation or the like that the client is using to carry out the wrongdoing. [MR 1.2 com. 10, 4.1(b) com. 3]
3. Distinguish CA Rules: Noisy withdrawal is not permitted. Lawyer must preserve ALL client confidentiality during withdrawal.
f. Limiting Malpractice Liability

i. MR 1.8(h): Attorney may NOT contractually limit his malpractice liability unless the client is represented by independent counsel before signing the agreement.
ii. Distinguish CRPC 3-400(a): CA does NOT allow any attempt by lawyer to prospectively limit malpractice liability.
g. Settling Malpractice Claim

i. MR 1.8(h) & CRPC 3-400(b): Lawyer must NOT settle a pending or potential malpractice claim with a client unless advises client in writing to seek advice of independent lawyer and is given time to seek that advice.
V. Duty of Confidentiality 

a. Duty of Confidentiality

i. Ethical duty of confidentiality prohibits an attorney from voluntarily revealing information relating to the representation of a client [MR 1.6]
b. Coverage

i. Confidential communications
ii. Any other information that the attorney obtains relating to the representation of the client, regardless of the source of that information or whether the client asked for it to be kept in confidence.
iii. Concerns both use and disclosure of information.
c. “Confidential” Defined

i. Communication must be made by means not intended to disclose the communicated information to outsiders.
ii. BUT presence of 3rd party will NOT destroy confidentiality IF 3rd party was present to help further the A/C relationship.
d. EXCEPTIONS to the duty of confidentiality
i. Client’s informed consent [MR 1.6(a); 3-100(A)]
1. Attorney may reveal or use confidential info if client gives informed consent
2. Informed consent = lawyer adequately explains the risks and reasonable alternatives and client agrees.
ii. Disclosure to prevent death or substantial bodily harm
1. May disclose to the extent the lawyer reasonably believes the disclosure is necessary to prevent reasonably certain death or substantial bodily harm. [MR 1.6(b)(1); 3-100(B); B&P 6068(e)]
a. Distinguish – additional CA requirements:

i. CRPC 3-100(C): Before revealing confidential information to prevent a criminal act, attorney must, if reasonable to do so:
1. Make a good faith effort to counsel the client –AND–

2. Inform the client of attorney’s ability to reveal information

ii. CRPC 3-100(D): The attorney must be no more than is necessary to prevent the criminal act.

2. Harm does not need to be caused by the client and does not need to be imminent – just reasonably certain.
iii. Disclosure to prevent or mitigate subst. financial harm
iv. May disclose to the extent necessary to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial financial harm or mitigate that harm if client already acted. [MR 1.6(b)(2),(3)]
v. Implied authority [MR 1.6(a)]
1. Attorney has implied authority to use/reveal when appropriate to carry out the representation.
vi. Dispute concerning attorney’s conduct
1. May reveal to the extent necessary to protect the attorney’s interest in a dispute that involves the conduct of the attorney. [MR 1.6(b)(5)]
2. Attorney should: 
a. Reveal only what is necessary
b. Attempt to limit the disclosure to those who need to know it –AND-
c. Obtain protective orders or take other steps to minimize the risk of unnecessary harm to the client

vii. Disclosure to obtain legal ethics advice
1. May disclose enough as necessary to obtain ethics advice for the lawyer [MR 1.6(b)(4)]
viii. Disclosure required by law or court order
1. May disclose to the extent required to do so by law or court order  [MR 1.6(b)(6)]
VI. Conflicts of Interest 

a. Concurrent Conflicts of Interest

i. Generally
1. MR 1.7(a): Lawyer must not represent a client if the representation creates a concurrent conflict of interest. Conflict exists when:
a. Representation of one client is directly adverse to another client –OR-
b. There is significant risk that the representation of one client will be materially limited by:
i. Lawyer’s own interest –OR-
ii. Lawyer’s responsibilities to another client, former client, or 3rd person
2. MR 1.7(b): BUT lawyer may represent a client despite the conflict IF all req’ts are met:

a. Lawyer reasonably believes that he can remain competent & diligent

b. Representation not prohibited by law

c. Representation does not involve asserting claims against each other by two clients 

d. Each client gives informed written consent
i. Distiguish CRPC 3-310: 
1. (B) Requires written attorney disclosure to the client if lawyer has interest in the subject matter or some other relationship would subst. effect representation
2. (C): Requires client’s written consent from each client if interests of two clients potentially or actually conflict, or are adverse to each other
ii. Client can revoke consent at any time. [MR 1.7 comment 21]
iii. Lawyer may ask client to consent to future conflicts only IF 
1. It is reasonable to do so –and-
2. Client truly understands the particular kinds of conflicts that may arise and consequences of consenting [com. 22]
ii. Conflicts concerning “direct adversity” 
1. Lawyer cannot represent one client whose interest is directly adverse to another client unless both parties give informed written consent. [MR 1.7, 3-310]
2. Directly adverse conflict may arise:
a. When 2 clients sue each other

b. When lawyer is req’d to cross-examine a client who appears as a witness in a suit involving another client

c. Even if the matters are totally unrelated – i.e. client may feel betrayed.
d. In transactional matters – lawyer represents buyer and seller, even if matter unrelated

3. NOTE: If interests are only economically adverse, then no conflict of interest.
iii. Conflicts concerning “material limitation”
1. Criminal Litigation: Lawyer should decline to present more than one defendant in a criminal case.
2. Civil Litigation: One lawyer may represent two P’s or D’s whose interests are potentially in conflict IF two clients five informed written consent.
3. Inconsistent legal positions in diff. tribunals & unrelated cases: Conflict of interest may exist if lawyer’s action on behalf of one client will create a controlling precedent & materially limit the lawyer’s effectiveness in representing the other client.
4. Unnamed Members in Class action suit: Unnamed members of a class do not create a conflict of interest.
5. Joint clients & confidentiality: Joint clients of a single lawyer cannot claim A/C privilege for their communications. Lawyer should make clear to all clients at the outset that whatever the client discloses will be shared with all of the other clients.
iv. Conflicts caused by lawyer’s own interests [MR 1.7]
1. Lawyer’s financial interest

a. Lawyer’s financial interests should not have an adverse effect on representation.
i. Ex. Lawyer discusses possible employment with client’s opponent or opponent’s law firm
ii. Ex. Lawyer refers a client to a business in which he has financial interest (also see MR 1.8)
2. Lawyers who are close relatives

a. Conflict may be created when lawyers represent different clients in the same matter are closely related by blood or marriage.
b. Disqualification is personal and not imputed to other lawyer’s in the firm. (see MR 1.10)
c. CRPC 3-320: Lawyer must not represent a client in a matter in which another party’s lawyer is in close relationship with the lawyer unless client informed in writing of the relationship.
3. Sexual relationship b/w lawyer and client

a. Lawyer is prohibited from having sexual relations with a client unless the sexual relationship existed before the A/C relationship began. [MR 1.8(j); CRPC 3-120(C)]
b. Disqualification is personal and not imputed to other lawyer’s in the firm. (see MR 1.8(k))
v. Specific Rules [MR 1.8]
1. Business Transactions

a. Lawyer must not enter into a business transaction with a client unless ALL are satisfied:
i. Terms are fair to the client
ii. Terms are fully disclosed to the client in writing (essential terms & lawyer’s role)
iii. Client advised in writing to seek advice of an independent lawyer –AND-
iv. Client gives written informed consent.
1. [MR 1.8, 3-300] - same
2. Misuse of Client’s Confidential Information

a. Lawyer must not use client’s information to the client’s disadvantage for his own or someone else’s benefit.
b. Applies to current, former or prospective client.
c. Possible civil liability even when client is not disadvantaged if lawyer uses info for own pecuniary gain.
3. Gifts to Lawyer

a. Lawyer or lawyer’s relative must not solicit or accept a substantial gift from a client who is not the lawyer’s relative.
b. Lawyer also cannot prepare a legal instrument (e.g. will or deed of gift) that creates a substantial gift to the lawyer.
c. But ok to accept a small gift from a client as a token of appreciation or holiday gift.
d. Lucrative Appointments: Lawyer is not prohibited from seeking to be named as executor or an estate or some other fee paying position. BUT it is subject to general conflict of interest rules in MR 1.7 if the lawyer’s advice is tainted by self-interest.
4. Literary or Media Rights

a. Lawyer must not acquire literary/media rights to a story based in substantial part on information relating to the lawyer’s representation of a client.
b. Lawyer may acquire these rights after the client’s matter is over.
c. This rule does not apply to literary/media rights not substantially based on information related to representation. But still s/t unreasonable fee (MR 1.5) & biz transactions with clients (MR 1.8a) rules.
i. Ex. Client wrote an autobiography. Attorney agreed to represent C in negotiating a book and film contracts in return for 5% of total royalties.  Rule N/A to this transaction b/c autobiography is about his life and not about negotiation of the book/movie K’s.
5. Financial Assistance to Client in Litigation

a. MR 1.8(e): Lawyer must not provide financial assistance to a client for pending/contemplated litigation unless:
i. Advancing of court costs or other litigation expenses. Repayment may be contingent on the outcome.
1. Ex. Medical examination costs

2. Ex. Costs of obtaining and presenting evidence 

ii. Paying court costs/litigation exp’s for indigent client. No provision for repayment is req’d.
b. Distinguish MR 4-210(A): 
i. Lawyers can loan money to clients for any purpose IF client promises to repay in writing.
ii. With consent of the client, to pay or agree to pay expenses to 3rd persons from funds collected or to be collected.
6. Compensation from third parties

a. Lawyer must not accept compensation from a third person for representing a client unless:
i. Client gives informed written consent
1. Distinguish CRPC 3-310(F): Requires client’s informed written consent.
ii. 3rd party does not interfere with lawyer’s independence  -AND-
iii. Arrangement does not compromise client’s confidential information. [MR 1.8(f), 1.7(b), 5.4(c)]
7. Aggregate Settlement Agreements

a. Applies when a lawyer represents several co-parties in a matter.
b. Lawyer must not make an aggregate settlement agreement unless ALL req’ts are met:
i. Clients have come to an agreement
ii. Lawyer discloses to each client all of the terms
iii. Each client gives written informed consent
8. Waiving Malpractice Liability & Settling Malpractice Claims

a. Prospective Waiver
i. MR 1.8(h)(1): Lawyer cannot prospectively waive/limit malpractice liability unless the client is independently represented by counsel
ii. Distinguish CRPC 3-400: Not allowed to prospectively agree to not sue your atty for malpractice.
b. Settling Malpractice Claims
i. Lawyer may settle a malpractice claim only if 
1. the lawyer first advises the client in writing to seek indep. counsel about the settlement –and-
2. client is given reasonable chance to seek this advice.
9. Proprietary Interest in Subject of Litigation

a. MR 1.8(i): Lawyer must not acquire a proprietary interest in the c/o/a or the subject matter of litigation unless:
i. It’s a contingent fee arrangement w/a client in a civil case –OR-
ii. A lien on the proceeds of a client’s case used to secure a payment of fee and advanced litigation expenses.
b. Distinguish CRPC 3-300: Pecuniary interest is allowed if business transaction rules are followed - terms are fair, disclosed, client advised to seek independent counsel, and consents in writing.
vi. Duties to former clients

1. Continuing duty of confidentiality [MR 1.9(c)]
a. Attorney has a continuing obligation to preserve client’s confidential information, even when representation ends.
b. Ex. If lawyer sells his law practice, must obtain consent from current & former clients before transferring the files.
2. Opposing Former Client [MR 1.9(a)]
a. Lawyer must not represent a client whose interests are materially adverse to former client’s interests in a substantially related matter unless former client consents. 
3. Using Confidential Information to Former Client’s Disadvantage [MR 1.9(c)]
a. Lawyer must not use former client’s confidential information to the client’s disadvantage unless former client consents. 
b. This rules does not apply to:
i. Commonly known information –OR-
ii. Information that lawyer would be allowed to reveal or that comes w/in an exception.
4. Conflict’s When Lawyers Change Jobs
a. [MR 1.9(b)] Lawyer must not represent a person in the same or substantially related matter in which a firm where lawyer formerly worked previously represented a client:
i. Whose interests are materially adverse to that person –and-
ii. About whom the lawyer acquired confidential information
iii. UNLESS former client gives informed written consent 
b. HYPO
i. L worked for Firm 1 ( represented A in A v. B
ii. If L works for Firm 2 ( L and no other lawyer in Firm 2 can represent B in A v. B.
iii. Also, cannot represent C in C v. A if the case is substantially related to A v. B & L obtained confidential info. from A material to C v. A 
c. Imputed Disqualification [MR 1.10]
i. When one of the lawyers cannot take on a matter b/c of conflict of interest, then other lawyers are also barred – i.e. conflict is imputed from 1st to other lawyers.
1. NOTE: personal conflicts (i.e. sexual relations) are not imputed to the firm.
ii. When a lawyer leaves the firm, the firm is NOT prohibited from representing a person with interests materially adverse to the client represented by the former lawyer and not currently represented by the firm, unless
1. matter is same or subst. related –and-
2. any lawyer remaining in the firm has confidential information material to the matter
iii. Disqualification may be waived IF affected client gives informed written consent.
b. Organization as Client

i. Duty of loyalty to organization
1. When an organization is the lawyer’s client, the lawyer owes the duty of loyalty to the organization NOT the people who are its constituents. [MR 1.13(a)]

ii. Conflicts between the organization and its constituents

1. When these conflicts arise:
a. Lawyer for the organization should caution the person in question that attorney represents the organization, not the person.
b. Lawyer should warn the person that communications b/w them may not be protected by A/C privilege
c. Lawyer should advise the person to obtain independent counsel. [MR 1.13(a) comment 10]
iii. Protecting the organization’s interests

1. If the lawyer for a corporation learns that: 

a. 1) A person associated with the organization has or intends to violate the law or duty to the organization and 

b. 2) If the violation is likely to cause substantial injury to the organization, 

c. 3) Then the lawyer must protect the interests of the organization, including referring the matter to higher authority, all the way up to highest authority, of the organization. [MR1 1.13(b)]
2. When the highest authority refuses to comply:

a. Lawyer may reveal confidential information outside the organization
b. IF lawyer reasonably believes that reporting is necessary to prevent substantial injury to the organization. 

c. This is an exception to the MR 1.6 duty of confidentiality. [MR1 1.13(c)]

i. Distinguish CRPC 3-600(B), (C): Attorney may not reveal confidential information relating to representation even if the highest authority refuses to properly respond. Attorney’s only remedy is to resign.

c. Conflict Rules for Former & Current Government Officers/EEs

MR 1.11
i. Gov’t work ( private work on same matter
1. Except when expressly permitted by law, a lawyer who leaves gov’t service and enters private practice must NOT represent a private client in a matter in which the lawyer participated personally and substantially while in gov’t services 
2. UNLESS gov’t agency gives informed written consent.
ii. Imputed disqualification
1. If a lawyer is disqualified by rule above, then everyone in the firm is also disqualified unless all 3 are met:
a. Lawyer must be timely screened off from the case
i. i.e. not work on the case, discuss or have access to files
b. lawyer must not be apportioned a pasrt of the fee earned on the case –AND-
c. Written notice must promptly be given to the gov’t agency.
iii. Subsequent use of information gained during gov’t service
1. Gov’t lawyer who receives confidential gov’t info about a person must not later represent a private client whose interests are adverse to that person, when the info could be used to the material disadvantage of that person.
a. Rule covers only info actually received by the gov’t lawyer, not info that could be fictionally imputed to the lawyer.
iv. Private work ( govt’ work (MR 1.11(d))
1. Ordinary conflict rules MR 1.7(current clients) and 1.9 (former clients) apply to a lawyer who enters gov’t service after private practice or other non-gov’t work.
2. If a lawyer worked personally and substantially on the matter in private practice, the lawyer must NOT work on that same matter when she later enters gov’t service, whether or not the later work would be adverse to a former client UNLESS get written informed consent from appropriate gov’t agency
a. will also need written consent from former client (MR 1.7)
3. When a person in gov’t service is currently working personally and substantially on a matter, she must not negotiate for private employment with any party or lawyer who is involved in that matter.
a. EXCEPTION: For judges and adjudicative officers’ law clerks who are seeking work after their clerkships.
v. No CA equivalent
1. CRPC 3-310(E) applies generally to all attorney’s, including those who leave gov’t to work in private sector.
a. 3-310(E): Lawyer must not w/o informed written consent of the client or former client accept employment adverse to them where the attorney has obtained material confidential info.

VII. Attorney’s Fees

a. Limits on Fees
i. MR 1.5(a): Attorney’s fee must be “reasonable.”  In determining reasonableness, the following factors will be considered:

1. The time and skill required

2. Novelty and difficulty of the questions involved

3. The likelihood that acceptance of the matter will preclude the attorney from taking on other work

4. The fee customarily charged for similar services

5. The amount at stake and the results obtained

6. The time limitations imposed by the client or by the circumstances

7. The nature and length of the professional relationship with the client; 

8. The experience, reputation, and ability of the lawyer; and

9. Whether the fee is fixed or contingent.  

ii. CRPC 4-200.  California prohibits fees from being “illegal or unconscionable.”  Additional factors that CA courts look at: 
1. The amount of the fee in proportion to services
2. The relative sophistication of the lawyer and client; and

3. Client’s informed consent  [CRPC 4-200(B)].

b. Formality of the Fee Agreement

i. Scope of the representation and rate of the fee must be communicated to the client, preferably in writing, within reasonable time after commencing representation [MR 1.5(b)]
ii. EXCEPTION: Contingent fee agreement must be in writing and must state (both MR & CRPC): 
1. how the fee is calculated
2. what litigation and other expenses to be deducted from the recovery
3. whether deductions for expenses will be made before or after the contingent fee is calculated -and-

4. what expenses the client must pay[MR 1.5(c); B&P 6147, 6148]
iii. Distinguish CA B&P 6147, 6148: The fee agreement must be in writing if the fees in the case could reasonably exceed $1000.
c. Limitations on Contingent Fees

i. MR 1.5(c): Must be in writing.

ii. MR 1.5(d): Contingent fee is prohibited in:

1. Criminal cases –and-

2. Domestic relations cases when contingency is based on:

a. Securing of a divorce

b. The amount of alimony or support -OR-

c. The amount of a property settlement

i. EXCEPTION: Lawyer may use contingent fee in a suit to recover money that is past due under an alimony or support decree.

iii. Distinguish CRPC: No similar restrictions in CA. So may use contingency fees for criminal and domestic relations cases.
d. Fee Splitting 
i. With other lawyers
1. Lawyer must NOT split a legal fee with another lawyer unless:
a. It is between lawyers within a firm
b. Share fees with attorneys from other firms and ALL of the req’ts are met:
i. Total fee is reasonable
ii. Split is in proportion to the services performed by each lawyer OR each lawyer assumes joint responsibility –AND-
iii. Client agrees in writing [MR 1.5(e)]
2. CRPC 2-200(A): Additional req’t that total fee charged in NOT increased b/c of division of fees.
ii. Referral Fees
1. MR 7.2(b): Lawyer must not pay anyone, including another lawyer, for recommending him or referring a matter to him.
a. Lawyer can only be paid in proportion to services performed, or if any other arrangement, lawyer must be jointly responsible for the case. [MR 1.5(e)] 
2. EXCEPTION [MR 7.2(b)(2),(4)]: Lawyer may:
a. Pay a qualified referral service
b. Set up a “reciprocal referral” arrangement with another lawyer or non-lawyer in which each person agrees to refer clients to each other IF:
i. Arrangement is not exclusive –and-
ii. Clients are informed of the existence and nature of the agreement. 
3. Distinguish CRPC 2-200(B): Permits payment of traditional referral fees. BUT the fee must be in the form of an unexpected gift or gratuity, and NOT used as an inducement to obtain future referrals. 

e. Fee Disputes
i. Model Rules

1. MR 1.5 comment 9: Lawyers are urged to use mediation and arbitration services to resolve fee disputes with their clients.
2. MR 1.15(e): If lawyer receives funds on behalf of a client from which his fee is to be paid & client disputes the amount of the fee, the lawyer must keep the disputed amount in a client trust account.
ii. California has specific provisions regarding the arbitration of fee disputes. 

1. Default: Voluntary.  Arbitration is voluntary for both parties, unless (1) the client has agreed in writing to arbitration of fee disputes, or (2) the client requests arbitration.  [B&P § 6200(c)]. 

1. Finality of Award.  Even if the parties have agreed that the arbitration shall not be binding, the outcome shall become binding if neither party requests a trial within 30 days after mailing of the award.  [B&P § 6203(b)]. 

2. Failure to Comply with Award.  An attorney can be placed on involuntary inactive status for failing to comply with an arbitration award.  [B&P §6203(d)(1)].
VIII. Advertising & Solicitation

a. Advertising
i. Lawyers may advertise in written, recorded, and electronic media, including public media as long as advertisement is not false or misleading about the attorney or attorney’s services. [MR 7.2(a), 7.1]
ii. Payments for recommending services [MR 7.2(b)]
1. Lawyer must not pay for recommending his services unless it is payment for:
a. Reasonable costs of advertisement

i. Ex. printing costs, compensation for those involved in marketing

b. Usual charges of a legal service plan or qualified referral service

c. Payment in connection with the sale of a law practice

iii. Reciprocal referral arrangements [MR 7.2(b)(4)]

1. Reciprocal referral arrangements with another lawyer or non-lawyer professional are permitted if:

a. Not exclusive & not indefinite

b. Client is told about the arrangement

c. Arrangement does not interfere with lawyer’s professional judgment as to making referrals

iv. Distinguish CRPC 1-400: Advertising that violates the following standards is presumed to be misleading (MR do not have these presumptions, just false/misleading standard). Advertising that:
1. Guarantees or predicts outcome of case
2. Testimonial w/o disclaimer that it is not a guarantee
3. Sent to a person who can’t make a reasonable judgment about hiring a lawyer because their physical, emotional or mental state
4. Communication at the scene of an accident/hospital

5. Seeks professional employment but does not include the word “Advertisement” or “Newsletter”
6. Uses firm name implying relationship to gov’t agency
7. Falsely implies a relationship to another lawyer or firm
8. Falsely states or implies that atty is “of counsel” to a firm
9. Uses firm name that can be confused with the name of another firm in the same community
10. Falsely states or implies that the attorney is a member of a certified lawyer referral service

11. Does not identify the lawyer who is sending it.

12. Does not state “This is a dramatization”

13. States “no fee without recovery” omitting whether client pays costs

14. Falsely states that lawyer can communicate in language other than English

15. Falsely advertises the fee.

b. Solicitation

i. MR 7.3(a): Lawyer must not seek fee-paying work by initiating personal, live telephone, or real-time electronic contact unless person contacted is:

1. A lawyer or 
2. Has a family, close personal or professional relationship with the lawyer
a. Ex. Cannot hang out in courthouse and offer legal services for a fee.

b. Ex. Hear about an accident on the radio; cannot call that person to offer legal services.

3. Compare CRPC 1-400(C): Substantially similar to MR 7.3, except that it does not expressly allow the lawyer to solicit other lawyers.

ii. EXCEPTION (MR 7.3(b)): Cannot solicit even if (a) is met if:
1. Prospective client made it known their desire not to be solicited –OR-
2. Solicitation involves coercion, duress or harassment.
iii. Use of Agents to Solicit

1. MR 8.4(a): Lawyer must not use an agent to contact prospective clients in a manner that would violate solicitation rules – cannot violate ethics rules through an act of another.
2. B&P § 6152(a): Lawyers may not employ runners and cappers to go out and solicit business for them. 
iv. Offers of Free Legal Service

1. MR 7.3(a): If motive is not for lawyer’s pecuniary gain, then lawyer can’t be disciplined for offering free legal services.
v. Targeted Direct-Mail Solicitations

1. MR 7.3(a): Lawyer not prohibited from sending truthful letters to prospective clients, unless 7.3(b) applies.
vi. Labeling Solicitations as Advertising

1. MR 7.3(c): All communication with prospective clients must include words “Advertising Materials”
a. Limitations:
i. Does not apply to communications w/relatives, close friends, clients, former clients, and other lawyers (per 7.3(a))
ii. Directed at prospective clients  who are known to be in need of specific legal services

IX. Litigation Ethics

a. Meritorious Claims

i. MR 3.1: A lawyer must not bring or assert a frivolous position in the defense of a proceeding.
1. NOT Frivolous

a. To assert a position w/o first fully substantiating all the facts
b. To assert a position knowing that vital evidence can be uncovered only thru discovery proceedings
c. To assert a position even though the lawyer believes that the position will not ultimately prevail
2. Frivolous

a. If lawyer cannot either make a good faith argument in support of client’s position.

3. Criminal Proceedings

a. Despite general rule against taking frivolous positions, the lawyer for D in a criminal case may conduct the defense so that the prosecutor must prove every necessary element of the crime.

ii. CRPC 3-200: Prohibits an attorney from seeking, accepting, or continuing employment if the attorney knows that the objective is to present a claim or defense:

1. That is not warranted under existing law, unless can be supported by good faith argument. [same as MR] 

2. Additional Req’t: Without probable cause and for the purpose of harassing or maliciously injuring a person.
b. Candor Toward Tribunal

i. MR 3.3: 
(a) Lawyer must NOT knowingly:

1. Make a false statement of fact or material law OR fail to correct previously false statement of fact or material law

2. Fail to disclose to the court a legal authority in the controlling jurisdiction that is directly adverse to the client’s position & not disclosed by opposing counsel
a. BUT no obligation to volunteer facts harmful to client’s position (see part (d) for exception)
b. Precedent must be directly adverse, not case by analogy

3. Offer evidence lawyer knows is false
a. Lawyer can refuse to offer testimony that lawyer reasonably believes is false (no parallel CA rule)
i. UNLESS it’s a criminal client, then lawyer must know the testimony is false to refuse 

b. If later discover evidence to be false, lawyer must take remedial measures

i. Speak w/client and urge client’s cooperation to withdraw or correct false evidence

ii. If client won’t cooperate, ask court’s permission to withdraw; also move to strike false evidence

iii. If withdrawal not allowed, lawyer must disclose situation to the tribunal, even if information is otherwise protected by rules of  confidentiality [MR 3.3 comment 10]
1. Distinguish CRPC 5-200: There is NO exception to client confidentiality. Duty to maintain client confidences remain absolute - counsel may NOT tell the court that the client committed perjury.

4. (b) Lawyer who represents a client must take appropriate remedial measures (incl. disclosure if necessary) to prevent any person from committing criminal or fraudulent conduct that will corrupt the proceedings
a. Ex. hiding or destroying evidence; bribing a witness or judge; intimidating a juror

5. These duties continue to the conclusion of the proceeding (i.e. final jmt has been affirmed on appeal or time for review expired).

6. EXCEPTION: Ex Parte Proceeding (lawyer meets with the judge alone in the absence of the other party)

a. General rule is that the lawyer must only present facts for one side & not required to volunteer harmful info.

b. BUT lawyer must inform the tribunal of ALL material facts (adverse or not) known to the lawyer to enable the tribunal to make an informed decision.
c. No parallel CA rule
ii. CRPC 5-200: Lawyer must:
1. Employ only means consistent with the truth

2. Not seek to mislead the judge by a false statement of fact or law

3. Not intentionally misquote to a tribunal the language of a book, statute or decision

4. Not knowingly cite a decision that has been overruled

5. Not assert personal knowledge of the facts at issue, except when testifying as a witness.

6. Difference w/MR = duty to maintain confidentiality at all time.

c. Fairness to Opposing Counsel 

i. MR 3.4: Lawyer must not:
1. Unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or conceal a document. Lawyer must not assist another person to do any of these things.

2. Falsify evidence or assist a witness to testify falsely. Also can’t offer inducement to a witness.

a. Following payments to witnesses are proper:
i. Travel, meals, lodging: expenses reasonably incurred by the witness in attending and testifying.

ii. Loss of time: reasonable compensation for the amt witness would have earned at her job had she not come to testify.

iii. Experts’ fees: Reasonable fee to an expert witness for preparing to testify and for testifying.

1. BUT fee cannot be contingent on either the content of the testimony or the outcome of the case.

3. Knowingly disobey rule of procedure, rule of court, etc.
a. BUT lawyer may openly refuse to obey such a rule or order for the purpose of making a good faith challenge to the validity of the rule or order.

4. Make frivolous discovery request or fail to make diligent effort to comply with proper discovery request by an opposing party

5. During the trial, lawyer must not:

a. Refer to material that the lawyer does NOT reasonably believe is relevant or that will not be supported by admissible evidence.

b. Assert personal knowledge of facts in issue, except when testifying as a witness 

c. State a personal opinion about:

i. Justness of a cause

ii. Credibility of a witness

iii. Culpability of a civil litigant

iv. Guilt or innocence of an accused

d. BUT lawyer may make an argument based on the evidence concerning any of these matters.

6. Request a person to make themselves unavailable as a witness & voluntarily refrain from giving relevant info 

a. BUT Lawyer may advise a person not to voluntarily give information to an opponent IF:

i. The person is a client, or relative, EE, or agent of a client –AND-
ii. Lawyer reasonably believes that the person’s interests will not be harmed by not volunteering the information 
    CA rules are pretty much the same as MR
ii. CRPC 5-200: Lawyer must use such means only as are consistent with truth.
iii. CRPC 5-220: Prohibits an attorney from suppressing any evidence when there is a legal obligation to reveal it.

iv. CRPC 3-210: Forbids lawyer from advising the violation of a law rule or ruling unless lawyer believes in good faith that it is invalid.
v. CRPC 5-310: 
1. Prohibits lawyer from advising or assisting a witness to avoid jdx or making that witness unavailable.

2. Prevents an illegal inducement to a witness by direct or indirect payment in return for witness’ testimony or dependent on the outcome of the case. Some payments to witness’ are allowed (see MR above)
X. Other
a. Special Responsibilities of Prosecutor

i. MR 3.8: Prosecutor in a criminal case must:
1. Not prosecute a charge that the prosecutor knows is not supported by probable cause

2. Make reasonable efforts to assure that the accused is:

a. Advised of the right to counsel

b. Advised of the procedure for obtaining counsel       – and-

c. Given reasonable opportunity to obtain counsel

3. Not seek to obtain from an unrepresented accused a waiver of important pretrial rights, s.a. pretrial hearing 

4. Timely disclose to the defense all evidence and information known to the prosecutor that tends to negate the guilt of the accused or mitigate the degree of the offense

a. Sentencing: when convicted person is sentenced, the prosecutor must disclose to the defense and to the court all unprivileged mitigating info known to the prosecutor
5. Not subpoena another lawyer to give evidence about a client or former client unless the evidence is:


a. not privileged, 

b. is essential, and
c. cannot be obtained in another way

6. Except for smts necessary to inform the public, prosecutor must not make extrajudicial statements that have a “substantial likelihood of heightening public condemnation of the accused.” 

a. Must also take reasonable care to prevent others – investigators, police, employees – from making such statements

ii. No CA equivalent, but:
1. CRPC 5-110 refers generally to gov’t lawyers, and prohibits them from filing criminal charges that are not supported by probable cause.
a. If later become aware that charges not supported by probable cause, prosecutor must promptly advise the court where the criminal matter is pending.

b. Pro-Bono

i. MR 6.1: Every lawyer should aspire to:
1. Spend 50 hours per year on pro bono work 
2. Contribute financial support to organizations that provide legal services to those with limited means.
ii. B&P 6068(h): Attorney has a duty to never reject the cause of the defenseless or the oppressed. 

1. Same as MR but w/o the 50hr goal
c. Lawyer as a Witness
i. MR 3.7

1. Lawyer must not act as an advocate at a trial in which the lawyer is likely to be a necessary witness 
2. UNLESS:
a. Testimony relates to uncontested matter or mere formality
b. Testimony about legal services rendered in the case
c. If withdrawal as a lawyer would cause substantial hardship on client

3. Lawyer may act as an advocate in a trial where another lawyer in the lawyer’s firm is likely to be called as a witness, unless precluded by the conflict of interest rules.
ii. Distinguish CRPC 5-210: Allows attorney to act as an advocate and witness where the attorney has the informed written consent of the client.
1. Otherwise same as MR ( atty must not be an advocate unless:
a. Uncontested matter
b. Testimony relates to nature and value of legal services
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