ETHICAL LAWYERING

INTRODUCTION

I. Duty of Zealous Representation
a. MR Rule 1.3 Comment [1]:  A L shall pursue a matter on behalf of C despite opposition, obstruction, or personal inconvenience to the L and take whatever lawful and ethical measures are required to vindicate a client’s cause or endeavor.   A L must also act with commitment and dedication to the interests of the client and with zeal in advocacy upon the client’s behalf.

b. NO CA Rule
BEGINNING AND ENDING THE LAWYER-CLIENT RELATIONSHIP

I. DUTY TO TAKE SOME KINDS OF CASES

a. MR 1.2 (b):  A L’s representation of a client, including representation by appointment, does not constitute an endorsement of the client’s political, economic, social, or moral views or activities.

b. No CA Rule
c. MR 6.2:  A L shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:

i. Representing the client is likely to result in a violation of the Rules of professional conduct or other law;

1. EX:  Conflict of Interest, you are incompetent to represent him

ii. Representing the client is likely to result in an unreasonable financial burden on the L

1. EX:  The case would take up so much time that it would destroy the rest of your practice and impair your ability to represent other clients

iii. The client or cause is so repugnant to the L as to be likely to impair the client-lawyer relationship or the L’s ability to represent the client

1. Good Cause is NOT

a. Find the client somewhat repugnant

b. Will lose some other clients

d. CA B&P §6068(h):  It is the duty of an L never to reject, for any consideration personal to himself, the cause of the defenseless or the oppressed.

II. The Unpopular Client 
a. Concern:  Constitution creates a right to petition for redress.  If L’s can decide who to represent, they have the power to decide who may vindicate this right.

i. Contrast:  Kennedy Graduation Speech

1. Rule:  You should not represent a client that you find morally repugnant.

2. Concern:  Not an adequate alternative that ensures that unpopular clients and causes go unrepresented.

III. The Pro Bono Requirement
a. MR 6.1:  A L should aspire to render at least 50 hours of pro bono publico legal services per year.

b. Arguably B & P §6068 (h) duty to never reject for personal considerations the cause of the defenseless or oppressed. 

c. Policy:  Ls are officers of the court.

i. As part of the judicial system, a L can be compelled to represent someone to ensure that the system is operating justly.

ii. The rule is aspirational only, not mandatory except when judge appoints L to represent someone.

d. Bothwell v. Republic Tobacco Co.
i. Facts:  P Bothwell was incarcerated and indigent.  He instituted a civil action against a tobacco company.  Judge appointed an attorney to represent him.

ii. Issue:  May a judge order a L to represent an indigent client in a civil action?

iii. Hold:  A federal district court possesses the inherent power to compel an unwilling attorney to accept a civil appointment.

IV. ENDING THE LAWYER CLIENT RELATIONSHIP
V. The Duty To Reject Employment
a. MR 1.16 (a):  A L shall NOT represent a client or shall withdraw if:

1. The representation would result in violation of the Rules or other law
2. The L’s physical or mental condition materially impairs his ability to represent the client; or

3. the L is discharged
b. CA 3-700
i. (A) In general

1. (2) L shall not withdraw until the L has taken reasonable steps to avoid reasonably foreseeable prejudice to the rights of the C, including giving due notice to the C, allowing time for employment of other counsel, complying with (D) (papers and records), and complying with applicable laws and rules. (SAME)

ii. (B) Mandatory Withdrawal

1. CA ONLY:  (1) The L knows or should know that the C is bringing an action, conducting a defense, asserting a position in litigation, or taking an appeal, w/o probable cause and for the purpose of harassing or maliciously injuring someone

2. (2) Will result in violation of the Rules (SAME)

3. (3) L’s mental or physical condition renders it unreasonably difficult to carry out the employment effectively. (SAME)

c. Compare

i. CA makes L’s withdrawal mandatory where the case appears frivolous.

d. CA 3-310(C):  A L shall NOT w/o written informed consent of C

i. (1)  Accept representation of >1 client in a matter in which the Cs’ interests potentially conflict
ii. (2) Accept or continue representation of >1 client where their interests actually conflict
iii. (3) Represent a C in a matter and at the same time in a separate matter, accept a client whose interest in the 1st matter is adverse to the client in the 1st matter

1. Can’t represent the P in one case and the D in another

e. A L may NOT Accept or Continue Employment (Mandatory Withdrawal)

i. Where the it would require the L to violate a disciplinary Rule or the Law
1. MR 1.16(a)(1)

2. CA 3-700 (B)(2)

ii. Where the L’s mental or physical condition would prevent him from providing competent representation

1. MR 1.16(a)(2)

2. CA 3-700 (B)(3)

iii. Where the representation of one client will be directly adverse to another client (actually conflict)

1. MR 1.7 (a)(1)

2. CA 3-310(C)(2):  CA allows this w/informed written consent from each C

iv. Where the client intends to (or does) present false or perjured testimony and refuses to recant

1. MR 3.3(a)(4): (Withdrawal where intent to commit perjury)

2. CA Bus. & Prof 6068(d): (maintain means consistent with the truth and never offer false statement of fact or law)

3. CA 5-200(A) & (B):  (means consistent w/truth and not offer false statement of law or fact)

v. Where L’s personal feelings would prevent the L from providing competent representation

1. MR 1.16(b)(4): (client insists on taking action the L considers repugnant is in fundamental disagreement)

2. MR 6.2(c): (Good cause for avoiding court appoint: client or cause so repugnant as to impair L-C relationship or ability to represent C)

3. NO CA

vi. CA ONLY:  You may not represent a client if she wishes to file an action or assert a defense w/o probable cause and for the purpose of harassing or maliciously injuring another.

1. CA 3-700(B)(1)

2. Bus & Prof. 6068(c): (L maintain only actions that are legal and just)

VI. Permissive Withdrawal

a. MR 1.16 (b)(c)(d)
i. (b) A L may withdraw if 

1. withdrawal can be accomplished w/o material adverse effect on the interests of the C or if:

2. the C persists in a course of action involving the L’s services that the L reasonably believes is criminal or fraudulent
3. if the C has used the L’s services to perpetuate crime or fraud
4. the C insists upon taking action that the L considers repugnant or with which the L has a fundamental disagreement 

5. the C fails substantially to fulfill an obligation to the L regarding the L’s services and has been given reasonable warning that the L will withdraw unless the obligation is fulfilled

a. No notice requirement in CA

6. the representation will result in an unreasonable financial burden on the L or the representation has been rendered unreasonably difficult by C

7. Catchall:  other good cause for withdrawal exists

ii. (c) A L must comply w/ applicable law requiring notice or permission of a tribunal when terminating representation.  When ordered to do so by a tribunal, a L shall continue representation notwithstanding good cause for terminating the representation

iii. (d) Upon termination of representation, a L shall take steps to the extent reasonably practicable to protect a client’s interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which C the is entitled and refunding any advance payment of fee or expense that has not been earned or incurred.  The L may retain papers relating to the client to the extent permitted by law. (SAME)

b. CA 3-700 (C):  See p. 450 -51:  L MAY withdraw where 

i. (1) The client

1. (a) Frivolous claim

2. (b) Illegal

3. (c) Violates Rules or Law

4. (d) Conduct renders representation unreasonably difficult

5. (c) Insists that L engage in conduct contrary to his advice or judgment

6. (f) Breaches expense/fee obligation

a. Implied in MR 1.16(b)(5)

ii. (2) Continued employment likely to result in violation of Rules
iii. (3) Inability to work with co-counsel

iv. (4) Mental or Physical Condition of L renders rep. inneffective

v. (5) Client knowingly or freely assets to termination

vi. (6) Catchall:  L believes tribunal will find other good cause for withdrawal

c. Compare

i. MR 1.16(b)(4) adds a “repugnant” and “fundamental disagreement” as reasons for permissive withdrawal.

ii. MR 1.16(b)(5) allows L to withdraw for where C fails to fulfill any substantial obligation, while CA just obligations of expenses/fees.

iii. MR 1.16 (b)(7):  Broader.  Allows withdrawal regardless of whether before a tribunal.

iv. CA 3-700(C)(1)(f):  Where C fails to pay, no notice requirement.

d. Holmes v. Y.J.A. Realty Corp.
i. Facts:  L petitioned to be allowed to withdraw as counsel for Cs.  C agreed to payments outlined in the retainer agreements.  The L demanded payment, but C had not done so for over 5 months, despite financial ability to do so, and the C was verbally abusive.  No note of issue had yet been filed on client’s behalf.

ii. Hold:  The L allowed to withdraw

iii. MR 1.16(b):  A L may withdraw if

1. (5) the client fails substantially to fulfill an obligation regarding the L’s services and has been given reasonable warning that the L will withdraw unless the obligation is fulfilled, or

2. (6) The representation will result in unreasonable financial burden on the L or has been rendered unreasonably difficult by the C
iv. CA 3-700(C)(1)(f):  Where C fails to pay, there is no notice requirement.

v. Apply:

1. Client refused to pay when he was able to

2. C made the representation unreasonably difficult through verbal abuse

3. No risk of prejudice to client’s interests because there was ample time to retain new counsel

vi. Discussion

1. Once you file a case on behalf of a client, you do NOT have to right to unilaterally withdraw from the case, but must get court’s permission
e. Kriegsman v. Kriegsman
i. Facts:  Ls petitioned to withdraw.  P paid only the initial retainer and one payment after that.  The firm did 110 hours of work, amounting to over $7000.  By that time P was on welfare and thus could not pay.

ii. Rule:  L may withdraw if 

1. Does not prejudice client’s interest

2. Client fails to pay for services

3. Representation rendered unreasonably difficult by client

iii. Apply

1. Prejudice:

a. Too late in the suit for another L to take the case 

b. Rule:  When you take a case, you have an obligation to finish it, even where it has become unprofitable
2. Failure to pay for services

a. Client informed L that she would have trouble paying, so firm knew this could arise when they took the case

b. Client has not refused to pay, she is unable

VII. Client’s Freedom to Fire the Lawyer
a. MR 1.16 Comment [4]:  A C has the right to discharge a L at any time, with or without cause, subject to liability for payment for the L’s services. 

b. Ruskin v. Rodgers  (Exception)

i. Facts:  D requested substitution of counsel 2 days before set trial date.  No sound reason for dismissal.

ii. Rule:  As you get closer to trial, courts increasingly more reluctant to allow substitution of counsel.
iii. Hold:  Motion for substitution of counsel denied.

iv. Reasoning:

1. To allow D to substitute so late would be extremely disruptive and have resulted in significant and prejudicial delay.  This especially true where no sound reason for dismissal presented.

2. A change of counsel is almost always accompanied by a request for a continuance so that the new counsel may become familiar with the facts of the case.  Near trial time or during trial substitution of counsel, this causes havoc with trial calendars and is an inconvenience for Ws and the opposing side

3. Courts skeptical that last minute request for change in counsel is a subterfuge for L’s unpreparedness for trial

v. Criminal Cases

1. Even where right to counsel of one’s choosing is constitutionally mandated, courts sometimes refuse to substitute counsel on the eve of counsel or once trial begins

VIII. Compensating the Fired Lawyer
a. Rosenberg v. Levin
i. Facts:  Levin hired Rosenberg and Pomerantz to perform legal services under a K.  Levin discharged Rosenberg w/o cause before the matter was settled and subsequently settled.

ii. Issue:  What is the proper basis for compensating an attorney discharged w/o cause by a client after he has performed substantial legal services under a valid K of employment?

iii. Hold:  A L discharged w/o cause is entitled to the reasonable value of his services on the basis if quantum meruit, but recovery is limited to the maximum fee set in the K entered into for those services.
iv. Reasoning:

1. Balance between the right of the client to discharge and the right of a L to reasonable compensation for his services.

2. NOT Breach of K

a. Every attorney-client K contains an implied condition that the client may fire the L at any time with or without cause.

3. Policy

a. Client needs to have complete confidence in his L.  Thus, client must have the right to end association with the L if at anytime she loses that faith or confidence

b. Fracasse (CA):  CA utilizes same evaluation of the attorney-client relationship

i. Recovery limited by the terms of the employment K.

1. Thus if contingency basis, the only way to collect is if the client is successful b/c this is the only way you could have collected if you had remained on the case.

ii. You may only recover for work performed prior to termination

1. To avoid penalizing client for exercising her right to terminate

iii. Court may reduce recovery if judge concludes that it unfairly penalizes client for exercising her right of discharge

IX. Frivolous Claims

a. MR 3.1: A L shall not bring or defend a proceeding, or assert or controvert an issue unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification, or reversal of existing law.

i. A L for the D in a criminal proceeding, or in a proceeding that could result in incarceration the L may defend the proceeding so as to require every element of the case be established.

b. Explain:  Lawsuit NOT frivolous if there is:

i. Dispute in Fact

ii. Legal Basis under the Facts
1. Supporting precedent

2. Good faith argument for extension, modification, or reversal in existing law

c. CA 3-200: A L shall not seek, accept, or continue employment if the L knows or should know that the objective is

i. (A) To bring an action, conduct a defense, assert a position in litigation, or take an appeal, w/o probable cause and for the purpose of harassing or maliciously injuring a person

ii. (B) To present a claim or defense in litigation that is not warranted under existing law, unless it can be supported by a good faith argument for an extension, modification, or reversal of such existing law (SAME)

d. CA B&P §6068(c):  It is the duty of a L to maintain actions . . . that appear to be legal or just, except the defense of a person charged with a public offense

e. Compare

i. CA 3-200 forbids bringing frivolous actions 

ii. CA B&P §6068(c) requires actions to be legal or just

iii. Both provide exception for criminal Ds, but in CA 6068(c), MR 3.1

f. Rule 11

i. Lawsuit not frivolous if L believes there will be facts found through discovery.

ii. Can still be sanctioned under Rule 11, however, if after discovery there is still no legal basis under the facts.
ADVERTISING AND SOLICITATION

I. Advertising
a. MR 7.1:  A L shall not make a false or misleading communication about the L or his services.  A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as whole not materially misleading.

i. CA 1-400 (see p. 430)
ii. CA B&P § 6157:  “Advertising:” Any communication, disseminated by TV or radio, by any print medium including but not limited to newspapers and billboards, or by means of mailing directed generally to members of the public and not to a specific person, that solicits employment of legal services provided by a L, and is directed to the general public and is paid for, or on the behalf of an L.
iii. CA B&P §6157.1:  No advertising shall contain any false, misleading, or deceptive statement or omit to state any fact necessary to make the statements . . . not false, misleading, or deceptive (SAME).
iv. CA B&P §6157.2 (ads on the whole must conform to above)
b. MR 7.2
i. (a) . . .  a L may advertise services through written, recorded or electronic communication, including public media.

ii. (b) A L shall not give anything of value to a person for recommending the L’s services, except a L may:

1. pay the reasonable costs of ads or communications permitted by this rule

2. pay the usual charges of a legal service plan or not-for profit or qualified L referral service . . .

3. pay for a law practice
4. refer Cs to another L or a non-L professional pursuant to an agreement (that doesn’t violate the Rules) that provides for the other person to refer clients to the L, if

a. the reciprocal referral agreement is not exclusive
b. the C is informed of the agreement

iii. (c) Any communications made pursuant to this rule shall include the name and office address of at least one L or firm responsible for its content (SAME)

iv. CA 1-400
v. CA 1-320(B):  L shall not compensate, give, or promise anything of value . . . for the purpose of recommending or securing employment . . . or as a reward for having made a recommendation resulting in employment . . . Giving a gratuity not itself prohibited, so long as not in consideration for the referral or future referrals
c. Compare
i. CA no “electronic communication”
d. Zauderer v. Office of Disciplinary Counsel of the Supreme Court
i. Facts:  L placed a newspaper ad that was aimed at users of a contraceptive device that injured many women.

ii. Hold:  Ls may place ads that concern a specific legal problem and that is designed to lure a narrow group of potential clients so long as the ad does not contain false or misleading statements.
e. Bates v. State Bar of Arizona (US Supreme Court)

i. Facts:  L’s published a newspaper ad that listed the legal services they provided, with prices for each.

ii. Hold:  The 1st A protects L’s right to advertise the availability and terms of legal services so long as it is not false, deceptive, or misleading.
1. Broad based advertising cannot be prohibited because to do so violates the 1st Amendment.

2. However, States can prohibit false or misleading advertising b/c false information does not deserve protection

iii. Concerns

1. Impact on Legal Profession--Fosters view of L’s as Ambulance Chasers, creates False Expectations, and Makes Light of Serious Injuries

2. On the other hand, lower income consumers need a way to find out the value of their claims, existence of those claims, and whether they should waive or pursue them

II. Solicitation

a. MR 7.3:
i. (a)  A L shall not by in-person, live telephone, or real-time electronic contact solicit professional employment from a prospective client when a significant motive for doing so is the L’s pecuniary gain unless the person contacted is

1. A L

2. has a family, close personal, or prior professional relationship with the L

ii. (b)  A L shall not solicit professional employment from a prospective client . . . even when not otherwise prohibited by (a), if:

1. the prospective client has made known to the L a desire not to be solicited by the L; or

2. the solicitation involves coercion, duress, or harassment

iii. Comment [1]:  There is a potential for abuse inherent in direct in-person live telephone or real-time electronic contact by a L with a prospective C known to need legal services.

b. CA 1-400:

i. (A) Communication:  Message or offer made on behalf of L concerning the availability for professional employment of a L or law firm directed at any former, present, or prospective client.

ii. (B) Solicitation:  Any communication

1. (1) Concerning the availability for professional employment of a L or a law firm in which a significant motive is for pecuniary gain
2. (2) Which is:

a. delivered in person or by telephone

b. directed by any means to a person known to the sender to be represented by counsel in a matter which is subject to the communication

iii. (C)  A solicitation shall not be made by or on behalf of any L or law firm to a prospective client with whom the L or firm has no family or prior professional relationship, unless the solicitation is protected by the Constitution. (SAME)

iv. (E) These Rules create a rebuttable presumption that certain kinds of advertising statements are misleading.  Presumption shifts the BofP to the L in a disciplinary proceeding.

v. Cal. Bus & Prof.:  §§ 6157 – 6158.3
c. Compare

i. CA no “real-time electronic contact” but all media communications including electronic are w/in scope of CA 1-400(A) & (D)

ii. MR 7.3(a)(2) allows solicitation of other Ls and close personal friends, while CA only allows prior professional and familial relationships

III. Methods of Building a Law Practice
a. MR 7.6:  A L shall not accept an [appointment] where he makes or solicits political contributions for the purpose of obtaining or being considered for [the appointment].

b. CA No Rule: (Except §6106 not to engage in act of corruption)

c. Legitimate Ways to Generate Business

1. Joining a social club for the purpose of meeting new people and luring them in as clients so long as you do not directly solicit clients

2. Calling other L’s at their offices and letting them know that you are willing to take on work that they are too busy to handle

3. Volunteering to give a seminar on estate planning hoping to get some business from those who attend

4. Listing your name with the local court as a person who is willing to take court-appointed cases

5. Contributing to re-election campaign fund of a local judge, hoping to secure good court-appointments from the judge

a. So long as you do not express to the judge your interest in gaining more court appointments—that is bribery.

6. Listing your name with a L referral service run by the local bar association.

7. Placing advertisements for your services so long as they are not false or misleading

IV. Motivation for Solicitation—Pecuniary or Public Interest?
a. Ohralik v. Ohio State Bar Assoc.
i. Facts:  L went to 2 girls’ hospital beds after they had been in an accident and convinced them to retain him.  The girls backed out and he sued for his cut of their damages.

ii. Rule:  In-person solicitation of fee-paying legal business poses significant dangers of fraud, undue influence, intimidation, and overreaching because layperson subjected to high pressure and has no opportunity of counter-information.

iii. Hold:  A state may adopt prophylactic rules that forbid in-person solicitation of fee-generating legal business under circumstances that are likely to produce fraud or undue influence.  Thus, the state did not have to prove that his particular acts produced fraud or undue influence in order to discipline him (ie actual harm).  

b. In re Primus
i. Facts:  L, Primus, was a private L and a member of the ACLU.  She met with some women who had been sterilized, or threatened to be sterilized as a condition of receiving Medicaid.  L informed them of their legal rights and suggested a suit.  Later ACLU informed L that it would supply free legal counsel for these women.  L wrote a letter to one of the women to inform her of ACLU’s offer.  The bar reprimanded her.

ii. Distinguished Ohralik:  Primus not guilty of in-person solicitation for pecuniary gain, but rather her speech is politically motivated, protected speech.

1. NAACP v. Button:  1st A protects collective activity undertaken to gain meaningful access to courts and the gov’t can only regulate such activity with narrow specificity.
iii. Apply

1. ACLU seeking suit as a means for political expression and association, and as a means of communicating useful information to the public

2. This speech more precious than commercial speech in Ohralik
iv. Hold:  The states may not regulate 1st A protected advertising without showing actual overreaching, misrepresentation, etc.
ATTORNEY FEES AND FIDUCIARY DUTY

I. Setting Reasonable Fees
a. Definitions

i. Retainer

1. Money put down upfront for the privilege of calling you my L

2. L’s money, goes to lawyers account.

ii. Flat Fee

1. Goes into L’s account

iii. Advance

1. Goes into Client Trust Account

a. If there is anything left over, L has to give back

2. When case is over, L sends client bill, client approves, and then money moves into the L’s account, and anything left over goes back to client

b. MR 1.5 (a):  A L shall not make an agreement for, charge, or collect an unreasonable amount for expenses.  The factors to be considered in determining the reasonableness of a fee include the following:

i. (1) The time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly;

ii. (2) the likelihood, if apparent to the C, that the acceptance of the particular employment will preclude other employment by the L

iii. (3) the fee customarily charged in the locality for similar legal services
iv. (4) the amount involved and the results obtained

v. (5) the time limitations imposed by client or circumstances

vi. (6) the nature and length of the professional relationship with the client

vii. (7) the experience, reputation, and ability of the L

viii. (8) whether the fee is fixed or contingent
c. CA 4-200:

i. (A)  A member shall not enter into an agreement for, charge, or collect an illegal or unconscionable fee.

ii. Factors

1. (1) the amount of fee in proportion to the value of services performed

2. (2) the relative sophistication of the L and C

3. (11) the client’s informed consent
d. Compare

i. CA 4-200:  Requires L not to charge illegal or unconscionable fee--Theoretically sets a higher threshold for discipline.

ii. MR 1.5:  Includes the local customary fee as a factor

iii. CA 4-200:  Lists additional factors

e. CA B&P § 6148:  Agreement must be in writing if more than $1000 in dispute

i. If not in writing voidable at option of the client

f. Contingency Fees

i. MR 1.5(c):  A fee may be contingent on the outcome of the matter.  Shall be

1. In writing
2. State the method by which the fee is to be determined
a. including % in the event of settlement, trial, appeal, litigation, and other expenses deducted from recovery, and whether deducted before or after contingent fee calculated

3. Upon conclusion the L shall provide C with written statement stating outcome and if recovery, remittance to the C and the method of determination

ii. CA Bus. & Prof § 6147
1. A L who makes contingency agreement must, at the time the K is entered into, provide a duplicate copy of K to the client, signed by both L and client.  The K must be made in writing and must include

a. Contingency Rate agreed upon

b. How disbursements and costs will affect the contingency fee and the client’s recovery

c. To what extent, if any, client could be required to pay compensation to L for related matters arising out of their relationship not covered by the  K

2. Failure to Comply makes the K Voidable at the option of the C.

II. Setting Fees for Inexperienced Lawyer
a. Wheeler v. Scott
i. Facts:  Scott hired Wheeler as his L.  Scott asserted that the fees were excessive due the fact that 1) The case was never tried, as summary judgment entered against him, 2) A first year associate did much of the work, 3) Opposing counsel had experienced Ls who were charging less due to the fact that they were regular clients, 4) Although the case involved a lot of money, it was legally simple, and made complicated only by L making unfounded assertions, 5) The opposing counsel received far less money.

ii. Factors determining whether Fees Reasonable (see above).

iii. Rule:  Time spent learning the basics should not be paid for by the client.

iv. Hold:  Fee excessive

b. Concerns:  Why should L work for 2 uncompensated hours?

i. After L litigates this case, she can tell the next client that she has expertise in this area.

ii. Thus, she is trading off payment for the expertise she gained from this client for future clients--client should not have to pay for her gain in expertise

c. Note:  Amount in controversy can’t be the sole reason for charging more.  If the amount implicated neither increases measurably the work nor enlarges the principles of law it cannot be the deciding factor in setting a high fee.

III. Contingency Fees

a. Why we allow Contingency Fees

i. Increases Access to the System

1. Clients who could not afford L can assert their rights

ii. Balance of Risk

1. Risk of getting nothing balances out the L getting millions for only a few months of work

iii. Disclosure

1. Must disclose to client what differences b/t the various fee structures entail

b. Public Policy Exception:  No Contingency Fees for Divorce Cases

i. Policy:  Want to encourage reconciliation

1. Don’t want Ls to have personal investment in divorce that contingency fees generate

ii. CA:  Does NOT have this exception

1. Theoretically CA L can K for contingency divorce

2. BUT Rule is Silent:  Where rules silent then the model rules are persuasive

c. Criminal Exception:  No Contingency Fees for Criminal Cases

i. Policy:  Fear that allowing monetary recovery will give Ls a financial investment in the outcome that will encourage them to behave unethically.

ii. CA:  Rules Silent

IV. Lawyer’s Fiduciary Duty

a. MR 1.15 (Short Form)

i. MR 1.15 (a):  When an L comes into possession of property in which the L and the C both have an interest, the property shall be kept separate until there is an accounting and a severance of the respective interests of the L and the C.

ii. MR 1.15 (d):  Upon receiving funds or other property in which the client or a 3rd person has an interest, a L shall promptly notify the client or 3rd person.

iii. Comment [3]:  The L must keep the disputed amount in his client trust account while seeking resolution of a fee dispute.  A L cannot withhold funds that belong to a client to coerce the client’s agreement in a fee dispute.

b. Sum of Rule 1.5:  L has a fiduciary duty to


i. Keep Funds Separate
ii. Keep Accurate Records
iii. Notify Client of Deposited Funds

1. You put yourself at risk if something happens to the money

iv. Ensure Assets are Secure
c. CA 4-100
i. (A) All funds received or held for the benefit of client by L, including advances for costs and expenses shall be deposited in a “Client Funds Account” . . . .  No funds belonging to the L shall be deposited therein or otherwise commingled except:

1. (1) Funds reasonably sufficient to pay bank charges (SAME as MR 1.15(b))

2. (2) Where there are funds belonging in part to client and in part to L, funds belonging to the L should be withdrawn from the CTA at the earliest reasonable time after the L’s interest has become fixed.  If the amount due the L is disputed by the client “the disputed portion shall not be withdrawn until the dispute is finally resolved.”

ii. (B) A L shall

1. Promptly notify a client of the receipt of the client’s funds, securities, or other property

2. Identify and label securities and properties of client promptly upon receipt and place them in a safe deposit box or other place of safekeeping as soon as possible.

3. Maintain complete records of all funds . . . coming into possession of the L and render appropriate accounts to the client regarding them

4. Promptly pay or deliver, as requested by client, any funds . . . in the possession of the L which the client is entitled to receive.

d. Compare

i. CA 4-100(A) Requires that L’s money in the CTA must be withdrawn as soon as the L’s interest has become fixed

ii. CA 4-100(C):  Authorizes the bar to develop detailed record keeping standards and imposes considerable record keeping standards.

iii. Where funds disputed, 4-100(A) requires L not to withdraw until resolved, and MR 1.5 Comment [3] implies the same

CONFLICTS OF INTEREST

I. How Do We Resolve Conflicts of Interest?

a. L must disclose the conflict of interest to the client.  If L going to ask the client to waive the conflict, C will have to make informed decision to do so.  Some cases, the conflict is so much that the L will have to refuse to represent that client.

II. Respective Authority of Attorney and Client

a. MR 1.2
i. (a)

1. A L shall abide by C’s decisions concerning the objectives of the representation . . . L and shall consult with C as to the means by which they are pursued.

2. A L may take such action on behalf of a C as is impliedly authorized to carry out the representation.

3. A L shall abide by a C’s decision whether to settle a matter.  In a criminal case, the L shall abide by the client’s decision, after consultation with the L, as to a plea to be entered, whether to waive jury trial and whether client will testify.

ii. (c) A L may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent,

b. CA No Rule
III. Conflicts Created by 3rd Party Interference with L-Client Relationship

a. MR 1.8: Conflicts of Interest (Abridged)

i. (a) A L shall not enter into business w/ a C or acquire a pecuniary interest adverse to the C unless

1. it is fair and reasonable, disclosed, and consented to by C

2. client advised and given opportunity to obtain independent counsel
3. client gives informed consent to L’s role in the transaction

4. CA 3-330 same

ii. (b) A L shall not use info relating to the representation to the C’s disadvantage unless C gives informed consent
1. CA (3-310) duties of competence and (6068) confidentiality 

iii. (c) A L shall not solicit a substantial gift from a unless the L is related to or close friend of the C

1. CA 4-400 same

iv. (d) Before representation is complete, L shall not negotiate for media rights to portray the litigation

1. No CA Rule
v. (e) A L shall not give financial assistance to C in connection with current litigation except

1. Contingent Basis

2. C is indigent
a. CA 4-210:  Broader b/c direct or indirect payment, covers personal and business expenses, and includes prospective or existing client
vi. (f) A L shall not accept 3rd party payment unless

1. client gives informed consent
2. there is no interference w/ the L’s independence of professional judgment or w/ the L-Client relationship

3. info remains [confidential]

a. CA 3-310(F) SAME but requires client’s consent in writing w/ 2 small exceptions

vii. (g) A L who represents 2 or more clients shall not make an aggregate settlement of the claims, or in criminal case an aggregated plea agreement unless each client gives informed consent

1. CA 3-310 similar but makes no reference to crim

viii. (h) A L shall not
1. make an agreement limiting L’s malpractice liability unless C independently represented in the agreement

2. settle a malpractice claim or potential claim with an unrepresented client or former client unless he is advised to get independent counsel
a. CA 3-400(B) applies duty to all clients, not just unrepresented ones, and requires that written notice include reasonable opportunity to seek such advice

ix. (i) A L shall not acquire a proprietary interest in the matter except for

1. lien for fees and expenses

2. contingency
a. CA 3-300
x. (j) A L shall not have sexual relations with a C unless a consensual sexual relationship existed between them when the L-C relationship commenced

a. CA 3-120, B&P §6106.9
b. MR 1.7:  

i. (a)  A L shall not represent a client if the representation involves a concurrent conflict of interest.  This exists if:

1. (1) The representation of one client will be directly adverse to another client

2. (2) There is significant risk that the representation of 1 or more clients will be materially limited by the L’s responsibilities to another C, a former C, or a 3rd person or by the personal interests of the L.

ii. (B) Notwithstanding the conflict, a L MAY represent the client if:

1. (1) The L reasonably believes that he will be able to provide competent and diligent representation to each affected client

2. (2) the representation is not prohibited by law
3. (3) the representation does not involve the assertion of a claim by one C against another C represented by the L in the some [matter] and 

4. (4) each affected C gives informed consent, confirmed in writing
c. CA 3-310 (see p. 444)

d. MR 5.4 (c):  A L shall not permit a person who recommends, employs, or pays the L to render legal services for another to direct or regulate the L’s professional judgment in performing those services.

e. CA 1-600 same

IV. Representing Insured or Insurance Company?
a. Concerns

i. Does L Insurance Co the named Party?

1. Insurance Co.s never afraid to go to trial.

2. Individuals may have reasons they would prefer not to go to trial (less stress, time, etc.).

b. CA Caselaw

i. Hold:  There is some obligation to the insurance companies.  L owes ethical duty both to the insurer and the client.

ii. Reasoning:  The money that goes to pay the judgment actually comes from the coffers of the insurance company

c. Cumis Council Formula

i. If conflict becomes real, the client is entitled to hire his own attorney at the expense of the insurance company.  That L is then loyal only to the client.

V. Conflicts Between Lawyer’s and Client’s Interests

a. MR 1.8
i. (a) A L shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security, or other pecuniary interest adverse to a client unless

1. the transaction and terms . . . are fair and reasonable to the client and are fully disclosed and . . . in writing in a manner . . . reasonably understood by the client

2. the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent counsel . . .

3. the client gives informed consent in writing . . .

ii. (b) A L shall not use information relating to the representation of a client to the disadvantage of the client unless the client gives informed consent . . .

b. CA 3-300: Same

c. CA 4-300:  In a court directed sale, attorney may not bid where the attorney is representing the seller

VI. Sex with Clients

a. MR 1.8 (j):  A L shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced.

b. CA:  First state in the nation to enact statute on this issue

i. B&P §6106.8:  Notes concern that difficult to separate sound judgment from emotion and bias with may result from a sexual relationship b/t L and C and directs rule to cover at least probate and domestic relations including probate, custody, and settlement

ii. B&P § 6106.9:  
1. Sexual relations  = Intercourse or touching of an intimate part for sexual arousal, gratification, or abuse
2. L may not
a. Condition representation on sex

b. Employ coercion, intimidation, or undue influence in entering into sexual relations

c. Continue representation if sex causes L to render services incompetently or if it would prejudice client’s case

3. Does not apply to relationships predating the representation

4. Where L has sex with client represented by someone else at the firm, other Ls at firm not liable

c. CA:  3-120:  Same as Bus & Prof

d. Concerns

i. Pro-Sex Arguments

1. L will be extra zealous in protecting C’s interests

2. This is a consensual relationship-- should be up to them whether to have the relationship, not the Bar.

3. Conflicts of interest rules should govern, not prophylactic rule specifically regarding sex

ii. No-Sex Arguments

1. If relationship sours L may not be able to render impartial professional judgment and adequately represent C’s interests

2. If we can say that these relationships will affect their professional judgment, the Bar has a right make rules regarding them

3. Confidentiality:  One may be less apt to share everything with lover

e. Family Law:  Stronger argument for prohibiting relationships b/t L and C

VII. Conflicts of Interest Between Clients
a. Duties to Former Clients
i. MR 1.9
1. (a) A L who has formerly represented a C in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person’s interests are materially adverse to the interests of the former C unless the former C gives informed consent, confirmed in writing
2. (b) A L shall not knowingly represent a person in the same or substantially related matter in which the L’s previous firm was associated

a. (1) whose interest are materially adverse to the person

b. (2) about which the L acquired (confidential) information that is material to the matter unless the former C gives informed consent in writing

3. (c) A L (or his present or former firm) who has formerly represented a C shall not thereafter

a. Use information relating the representation to the disadvantage of the former client except . . . where the info has become generally known

b. Reveal information relating to the representation . . .

ii. CA 3-310(C)
1. L shall not w/o informed consent
a. Accept representation of > 1 client where the interests of the clients potentially conflict

b. Accept or continue representation of > 1 client in a matter in which the interests of the clients actually conflict, or

c. Represent a client in a matter and at the same time in a separate matter, accept client whose interests conflict with the first client
iii. Compare

1. 3-310 broader than 1.9 b/c treats representation adverse to former client in same way as a current client.

b. Rosenfeld: Substantially Related:  Matters are substantially related if there is a risk that confidential information can be used to disadvantage of former client.
c. Confidentiality survives the Death of the Client

i. Supreme Court Case:  Clinton accused of firing employees to cover up alleged scandal.  One of the employees committed suicide.  Tried to get info from dead guy’s L.

ii. Hold: Confidentiality survives death.

iii. Policy

1. To encourage clients to speak freely

2. Disclosure may injure survivors of client

VIII. Joint Representation
a. MR 1.7:

i. (a) A L shall not represent a C if the representation involves a concurrent conflict of interest.  A concurrent conflict of interest exists if:

1. The representation of one C will be directly adverse to another C

2. There is a significant risk that the representation of one or more Cs will be materially limited by the L’s responsibilities to another client, a former client, or a 3rd person, or by a personal interest of the L

ii. (b) Notwithstanding a conflict of interest, a L MAY represent a client if:

1. the L reasonably believes that he will be able to provide competent and diligent representation to each affected client

2. the representation is not prohibited by law

3. the representation does not involve the assertion of a claim by one C against another C represented by the L in the same litigation or other proceeding before a tribunal; and

4. each client gives informed consent, confirmed in writing
b. CA 3-310 Same

c. Advantages of Joint Representation

i. Clients

1. Costs less if lawyer researching/litigating for multiple clients

ii. Lawyers

1. Financial gain—get multiple clients

2. Don’t have to deal with other Ls who are incompetent, interfere w/ discovery, make damaging admissions 

d. Risks of Joint Representation

i. Potential for Interests to Diverge

ii. Confidentiality Compromised

1. No Confidentiality b/t Clients

a. If interests later diverge, co-clients privy to confidential information

iii. Privilege

1. If a dispute arise b/t the clients, privilege is gone.

2. All clients equally entitled to disclose the communications

iv. Forced Withdrawal

1. If a conflict of interest arise during the litigation the L will be forced to withdraw from the case

a. Could prejudice case

b. Will cost client time and money

e. K.A.W v. State Farm
i. Facts:  Mom and daughter sue driver, Daddy.  Mom and Daughter argue that Dad contributoryly negligent.

ii. Hold:  Cannot represent drivers and passengers in car accident case because there is too much potential for their interests to diverge.
IX. Opposing Present Client in an Unrelated Matter

a. MR 6.2:  A L shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:

i. (a) representing the C is likely to result in violation of the Rules or other law
1. Not good cause until conflict becomes real

ii. (b) representing the C is likely to result in an unreasonable financial burden on the L; or

iii. (c) the client or the cause is so repugnant to the L as to be likely to impair the client-L relationship or the L’s ability to represent the client

b. CA B&P §6103:  Willful disobedience of court order is grounds for disbarment or suspension.
CONFIDENTIALITY

I. Policy for Broad Confidentiality Rule

i. Encouraging clients to talk openly with their lawyers

ii. Image of the Profession

iii. Fiduciary relationship.  L must act in client’s best interest at all times.

b. MR 1.6:
i. (a) A L shall not reveal information relating to the representation of a C unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation, or (b)

ii. (b) A L may reveal such information relating to the representation of a client to the extent the L reasonably believes necessary:

1. to prevent reasonably certain death or substantial bodily harm

2. to secure legal advice about the L’s compliance with these Rules
3. to establish a claim or defense on behalf of the L in a controversy b/t the L and C, to establish a defense to a criminal charge or civil claim against the L based on conduct in which the C was involved, or to respond to allegations in any proceeding concerning the L’s representation, or

4. to comply with other law or a court order

c. CA B&P §6068 (e):  It is the L’s duty to maintain inviolate the confidence, and at every peril to himself, to preserve the secrets of his client

i. Effective July 1st:  An attorney may but is not required to reveal confidential information to the extent that he believes it will prevent a criminal act that will result in death or serious bodily injury.

d. Compare:

i. In CA only express exception to duty is Death/SBH

II. Client’s Confession of a Past Crime—Names of Clients
a. Generally, names of clients are not confidential or privileged.  However where disclosure of the name may reveal confidential information, then it is privileged/confidential.

III. Client’s Intention to Commit a Future Crime
a. MR 1.6(b):  A lawyer MAY reveal information relating to the representation to prevent the client from committing a criminal act that the L believes is likely to result in imminent death or substantial bodily harm.

i. Exception to the general rule that you can’t use confidential information to the detriment of your client.

b. CA B&P §6068(e) Amendment:  An attorney may but is not required to reveal confidential information to the extent that he believes it will prevent a criminal act that will result in death or serious bodily injury.

c. L-Client Privilege (CA)
i. If a L warns the police under MR 1.6(b), the info is not protected by A-C Priv, and the L can be called to testify regarding that information.

IV. Lawyer’s Duty Concerning a Murder Weapon
a. If you keep the evidence:

i. Evidence itself is not privileged

ii. Must turn it over to the authorities.

iii. L may keep the evidence long enough for it to be analyzed.  Must then turn it over to the authorities, and reveal what case it is relevant to.

b. If you return it to the client

i. Must advise the client that he shouldn’t dispose of or destroy the evidence.

ii. You cannot give it back to your him unless reasonably believe he is NOT going to destroy the evidence

COMPETENCE, DILIGENCE, MALPRACTICE, AND THE UNAUTHORIZED PRACTICE OF LAW

I. Introductory Rules

a. MR

i. Competence:  MR 1.1:  A L shall provide competent representation to a client.  Competent representation requires the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation.

ii. Diligence:  MR 1.3:  A L shall act with reasonable diligence and promptness in representing a client.

iii. Unauthorized Practice of Law:  MR 5.5:  A L shall not practice law in a jurisdiction in violation of the regulation of the legal profession in that jurisdiction, or assist another in doing so.

b. CA

i. 3-110:  Competence & Diligence:

1. (A) A L shall not act intentionally, recklessly, or repeatedly fail to perform legal services with competence

2. (B) Competence: To apply the 1) diligence, 2) learning and skill, and 3) mental, emotional, and physical ability reasonably necessary for the performance of such service

3. (C) If a L does not have sufficient learning and skill, L may nevertheless perform competently by 1) associating with or consulting with another L, or 2) by acquiring sufficient learning and skill before performance is required 

c. Compare

1. MR 1.1 does not include mental, emotional, and physical ability

2. MR 1.1 does not include (C), but discusses this favorably in the comment

d. Miscellaneous Rules

i. CA Definition of Practicing Law:  Giving legal advice and counsel.

ii. Ls cannot give out legal advice w/o doing the necessary legal research.

e. Concerns:  These rules intentionally limits those who can obtain legal advice to those who can afford a L

i. Ensures that the advice given by Ls is accurate and reliable.

ii. Various kinds of systems available to people from different socioeconomic backgrounds.

iii. Prevents Lawyers from giving un-researched and incorrect legal advice

II. Discipline for Client Neglect

a. MR 1.3:  A L shall act with reasonable diligence and promptness in representing a client.

b. CA 3-110(A):  A L shall not act intentionally, recklessly, or repeatedly fail to perform legal services with competence.

III. Evading Malpractice Liability

a. MR 1.8(h)(2):  A L shall not settle a claim or potential claim for liability for malpractice with an unrepresented C or former C unless that person is advised in writing of the desirability of seeking independent counsel and is and is given reasonable opportunity to do so.

b. CA 3-400:  Same

c. Concerns

i. L self-dealing

ii. L taking advantage of information that he has about the client

IV. Errors Resulting in Malpractice Liability
a. MR 1.1:  A L shall provide competent representation to a C.  Competent representation requires the legal knowledge, skill thoroughness, and preparation reasonably necessary for the representation.

i. MR 1.1 Comment [2]:  L can take on case that he is unfamiliar as long as willing to take on the extra work to do so competently.

b. CA 3-110(A)(B): L shall not act intentionally, recklessly, or repeatedly fail to perform legal services with competence

V. Non-Lawyer in Law Firm

a. MR 5.3:  With respect to a non-lawyer employed . . . with a L or L firm

i. (a) a partner . . . in a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that the person’s conduct is compatible with the professional obligations of the L

ii. (b) a L having direct supervisory authority over the non-lawyer shall make reasonable efforts to ensure that the person’s conduct is compatible w/ the professional obligations of the L; and

iii. (c) a L shall be responsible for conduct of such a person that would be in violation of the Rules if

1. the L orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or

2. the L is a partner . . . or has direct supervisory authority over the person, and knows of the conduct at the time when its consequences can be avoided or mitigated but fails to take remedial action

b. CA 3-110 Discussion:  The duty to act competently includes the duty to supervise the work of subordinate L and non-L employees or agents.
CANDOR IN LITIGATION—L’s Role as an Officer of the Court

I. Law

a. MR 3.3
i. (a) A L shall not knowingly:

1. (1) Make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the L

2. (2) Fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the L to be directly adverse to the C’s interest and not disclosed by opposing counsel; or

3. (3) Offer evidence the L knows to be false.  If a L, the L’s client, or a W called by the L has offered material evidence and the L comes to know of its falsity, the L shall take reasonable remedial measures, including, if necessary disclosure to the tribunal.  A L may refuse to offer evidence, other than the testimony of a D in a criminal matter, that the L reasonably believes is false.  

ii. (b) A L who represents a client in an adjudicative proceeding and who knows that that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.

1. Comment [8]:  If there is any doubt in your mind that C is lying, present the testimony.  It is only when you know, beyond a reasonable doubt, that he is lying, that these duties arise.

iii. (c)  The duties above continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information that is otherwise [confidential].

iv. In an ex parte proceeding a L shall inform the tribunal of all material facts known to the L that will enable it to make an informed decision whether or not those facts are adverse to the C.

b. CA 5-200
i. In presenting a matter to a tribunal a member:

1. (A) Shall employ . . . means consistent with truth
2. (B) Shall not seek to mislead the judge, junior officer, or jury by an artifice or false statement of fact or law 

3. (C) Shall not intentionally misquote to a tribunal the language of a book, statute, or decision

4. (D) Shall not, knowing its invalidity, cite as authority a decision that has been overruled or a statute that has been repealed or declared unconstitutional

5. (E) Shall not assert personal knowledge of the facts at issue, except when testifying as a W
c. Compare:  Rule doesn’t say same as MR, but judges read it exactly the same way

d. MR 3.4:  Fairness to Opposing Party and Counsel   

i. A L shall not:

1. (a) Unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value. A L shall not counsel another to person to do so;

2. (b) Falsify evidence, counsel or assist a W to testify falsely, or offer an inducement to a W that is prohibited by law

3. (c) Knowingly disobey an obligation under the rules, except for an open refusal bases on an assertion that no obligation exists

4. (d) in a pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to comply with a legally proper discovery request by an opposing party

5. (e) in trial, allude to any matter that the L does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a W, or state a personal opinion as to the justness of a cause, the credibility of a W, the culpability of a civil litigant, or the guilt or innocence of an accused; or

6.  (f) request a person other than a C to refrain from voluntarily giving relevant information to another party unless:

a. the person is a relative or employee or other agent of the C; and

b. the L reasonably believes that the person’s interests will not be adversely affected by refraining from giving such information

e. CA 5-220:  Suppression of Evidence

i. A L shall not suppress any evidence that the L or his C has a legal obligation to reveal or produce. (This parallels 3.4(a)).

ii. No CA law on the rest

f. MR 3.8:  The prosecutor in a criminal case shall (a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause.

i. Comment [1]:  A prosecutor has the responsibility of a minister of justice and not simply that of an advocate.  This responsibility carries with it specific obligations to see that the D is accorded procedural justice and that guilt is decided upon the basis of sufficient evidence.

g. CA 5-110:  (SAME) A member in gov’t service shall not institute or cause to be instituted criminal charges when the member knows or should know that the charges are not supported by probable cause.

II. Candor about Adverse Legal Authority
a. M.R 3.3(a)(2):  A lawyer shall not fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the L to be directly adverse to the position of the client and not disclosed by opposing counsel

i. Policy:  Efficient functioning of the court

b. CA-5-200:  In presenting a matter to a tribunal a members:

i. (A) Shall employ . . . means consistent with truth

ii. (B) Shall not seek to mislead the judge, junior officer, or jury by an artifice or false statement of fact or law

III. Candor About an Undiscovered Witness

a. Concerns

i. It’s not your job to put on the opposing counsel’s case in chief

ii. BUT, you may be preventing the court from being an arbiter of truth.

1. What about the P who may be entitled to compensation?

iii. BUT Duty of Zealous Representation

b. Rule:  Where opposing counsel has overlooked the law we absolutely must disclose to the court, but not where he overlooks facts.  In fact, due to confidentiality, it is your duty NOT to disclose this.

IV. Candor in Discovery in a Civil Case
a. MR 3.4 (d):  A L shall make a reasonably diligent effort to comply with a legally proper discovery request by an opposing party.

i. Policy:  Purpose of discovery is to facilitate settlement

b. CA:  5-220:  L shall not suppress evidence that he or his client have a legal obligation to reveal or produce.

c. Concerns

i. A request may not be precise enough.  However, most likely, this information will come out eventually, and at that point the other side will go for sanctions.  The judge will be angry and you will have difficulty getting your information from opposing counsel.  Instead, disclose the info and change the legal strategy.

V. Client Perjury in a Criminal Case
a. Confidentiality
i. MR 1.6(a):  A L shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation or (b) [death/SBH, legal advice from Bar, claim or defense]

ii. CA § 6068(e):  It is the duty of a L to maintain inviolate the confidence, at every peril to himself to preserve the secrets of his client

b. Duty of Zealous Representation
i. MR Rule 1.3 Comment [1]:  A L shall pursue a matter on behalf of C despite opposition, obstruction, or personal inconvenience to the L and take whatever lawful and ethical measures are required to vindicate a client’s cause or endeavor.   A L must also act with commitment and dedication to the interests of the client and with zeal in advocacy upon the client’s behalf.

ii. NO CA Rule
c. Prosecutor’s Special Duty
i. MR 3.8:  The prosecutor in a criminal case shall (a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause.

ii. CA 5-110:  (SAME) A member in gov’t service shall not institute or cause to be instituted criminal charges when he knows or should know that the charges are not supported by probable cause.

d. Candor Toward Tribunal
i. MR Rule 3.3:  A L shall not knowingly:

1. (1) make a false statement of material fact or law to a tribunal.

2. (4) offer evidence that the L knows to be false.  If a L has offered material evidence and comes to know of its falsity, the L shall take reasonable remedial measures.

ii. CA 5-200 In presenting a matter to a tribunal a members:

1. (A) Shall employ . . . means consistent with truth
2. (B) Shall not seek to mislead the judge, junior officer, or jury by an artifice or false statement of fact or law
e. Remedial Measures

i. Step 1:  Talk to Client

1. Ask for a recess to consult w/ client in order to dissuade him from committing perjury.

2. Discuss gravity of perjury, damage to case 

ii. Step 2:  Request withdrawal from the court, but don’t reveal to judge why you are requesting withdrawal

1. If judge says no . . .

iii. Step 3:   Ask the C a narrative question on the stand.  Let him lie, but don’t assist him.

iv. Step 4:  Do not use any of the perjured testimony in closing arguments.

v. Zealous Representation

1. C cannot complain of omissions b/c he has no right to commit perjury

f. People v. Johnson  (Cal. Ct. App.)

i. Facts:   L, Johnson, refused to call the D to the stand to testify over D’s objection citing and “ethical conflict.”  D did not testify.

ii. Issue:  How to resolve conflict b/t D’s Constitutional right to testify and the L’s ethical obligation not to participate in presentation of perjured testimony

iii. Hold:  Where D intends to commit perjury, L must use the narrative approach, allowing D to tell his story without interruption, followed by the L omitting all of the perjured testimony from closing arguments.
iv. Reasoning

1. Rejects Freedman’s “full cooperation” approach b/c conflicts with ethics rules prohibiting a L from knowingly presenting perjured testimony and the rules requiring a L to disclose a C’s intention to commit a crime.

2. Rejects preemptive disclosure b/c the D could always change his mind

v. Nix v. Whitesdale (US Sup. Ct.):  The D doesn’t have a Const. right to commit perjury.

g. Monroe Freedman

i. Where a D insists on giving perjured testimony, L should try to convince him to do otherwise, but once he makes the decision to do so, the should L fully cooperate in presenting the perjured testimony.

ii. Reasoning

1. Withdrawal simply allows the C to lie to a new L

2. Narrative/Closing solution is too obvious and ensures conviction and a heavier sentence

3. Intentional Ignorance encourages more perjury by never allowing L to dissuade the perjury

iii. ABA Response:  At least the L is not a knowing party to the perjured testimony.

FAIRNESS IN LITIGATION—Juries and Judges

I. Laws relating to Jurors
a. MR 3.5:  A L shall not
i. (a) Seek to influence a judge, juror, prospective juror or other official by means prohibited by law;

1. CA 5-320(E) in a manner influencing State of Mind

ii. (b) Communicate ex parte with such a persons during the proceeding unless authorized to do so by law or court order;

iii. (c) Communicate with a juror or prospective juror after discharge of the jury if:

1. (1) prohibited by law or court order

2. (2) the juror has made known to a desire not to communicate; or

3. (3) the communication involves misrepresentation, coercion, duress, or harassment; or

a. CA 5-320(D)
iv. (d) engage in conduct intended to disrupt a tribunal
a. B&P § 6068(b): L must maintain the respect due to the courts

b. CA 5-320
i. (A) A L connected with a case shall not communicate directly or indirectly w/ anyone on the L knows to be a member of the venire from which the jury will be selected for trial of that case.

ii. (B) During trial, a L connected with the case shall not communicate directly or indirectly with any juror.

iii. (C) During the trial a L who is NOT connected with the case shall not communicate directly or indirectly concerning the case with anyone the L knows is a juror in the case

iv. (D) After discharge of the jury . . . a L shall not ask questions of or make comments to a jury member that are intended to harass and embarrass the juror or to influence the juror’s actions in future jury service

v. (E) A L shall not directly or indirectly conduct an out of court investigation of a person who is either a member of the venire or a juror in a manner likely to influence the state of mind of such person in connection with present or future jury service

vi. (F) All restrictions imposed by this rule also apply to communications with or investigations of members of the family of a person who is either a member of the venire or a juror.

vii. (G) L shall reveal promptly to the court improper conduct by a person who is either a member of a venire or a juror, or by another toward a person who is either a member of the venire or a jury or a member of his family

c. CA 5-300 (Judges)
d. Compare
i. CA 5-320(E) prohibits investigation of a juror in a manner likely to influence the state of mind of a person.
ii. 5-320(A) Specifically prohibits direct and indirect communication, but MR is broad enough to cover this
iii. 5-320 extends to family members of jurors while MR 3.5 only addresses jurors
iv. CA:  5-320(G) makes it mandatory to reveal juror misconduct
II. Obtaining Information about Prospective Jurors
a. MR 3.5: L shall not communicate ex parte with a juror or a prospective juror (during the proceeding)

b. CA 5-320:  Even More Specific

i. L connected with a case shall not communicate directly or indirectly w/ anyone he knows to be a member of the venire from which the jury will be selected (or their family) for trial of that case.

ii. L shall not directly or indirectly conduct an out of court investigation of a person who is either a member of the venire or a juror in a manner likely to influence the state of mind of such person in connection with present or future jury service

c. Concerns

i. Don’t want to make it any less desirable to be a juror than it already is

ii. Lack of Transparency:  Investigations happen when opposing council and judge aren’t there.

III. Communications With Jurors During Trial
a. Concern:  If you are nice, that may prejudice the jury, and if you ignore them they will think you’re a jerk.

b. MR 3.5(b):  A L may not communicate ex parte with a juror during the proceeding

c. CA:  5-320(G) L shall reveal promptly to the court improper conduct by . . . another toward a person who is . . . a member of the . . . jury.

IV. Communicating with Jurors After Trial

a. Concerns

i. Danger that juror will feel harassed by a lawyer unhappy with verdict

ii. Possibility of the L trying to influence the juror to say there was misconduct

iii. BUT presents a great opportunity for L’s to learn from jurors

b. MR 3.5(c):  L may communicate with a juror after discharge of the jury unless it is prohibited by law or court order, the juror has made known to the L a desire not to communicate, or the communication involves misrepresentation, coercion, duress, or harassment.

c. CA:  5-320(D):  After discharge of the jury . . . a L shall not ask questions of or make comments to a jury member that are intended to harass and embarrass the juror or to influence the juror’s actions in future jury service.

d. Fong Case.  L writes letter to former jurors.  The letter indicated that the purpose of the letter was to impeach the verdict.

i. Hold:  L’s may communicate with jurors after the trial.  Can ask about performance and tampering, but not in way that harasses, coerces, intimidates or suggests improper conduct.

ii. L subject to discipline b/c he suggested that the other side behaved unethically, and he made jury service less pleasant.

V. Communicating with 3rd Party Witness for Adversary 

a. MR 4.2:  Communication with a Person Represented by Council

i. A L shall not communicate about the subject of the representation w/ a person the L knows to be represented by another L in the matter, unless the L has the consent of the other L or is authorized to do so by a court order.

b. CA 2-100:  Same but prohibits direct and indirect communication

c. Current and Former Employees

i. Current Employees:  L may not talk to the employees of the opposing side if the subject is any act or omission that could be imputed upon the organization.

ii. Former Employee:  No limitation

VI. Paying Lay Witness and Communicating with Adversary’s Former Employee
a. MR 3.4(b):  A L shall not . . . offer an inducement to a (lay) W.

b. CA 5-310 (B):  A L shall not directly or indirectly pay, offer to pay, or acquiesce in the payment of compensation of a W contingent upon the content of the W’s testimony or the outcome of the case.  Except where prohibited by law, a L may advance, guarantee, or acquiesce to the payment of:

i. Expenses reasonably incurred by a W in attending or testifying

ii. Reasonable compensation to a W for loss of time in attending or testifying

iii. A reasonable fee for the professional services of an expert W.

VII. Discovery Games
a. MR 3.4:  You have an ethical obligation to 

i. not interfere with access to evidence and 

ii. cannot destroy evidence, 

iii. knowingly disobey an obligation under the rules of a tribunal, 

iv. fail to make a reasonably diligent effort to comply with a proper discovery request

VIII. Communicating With Court About the Merits
a. MR 3.5(b):  A L shall not communicate ex parte with [a judge] during a court proceeding.

b. CA 5-300 (B):  A L shall not directly or indirectly communicate with or argue to a judge . . . upon the merits of a contested matter pending . . . except

i. In open court

ii. With consent of all other counsel

iii. In the presence of all other counsel

iv. In writing w/ a copy furnished to counsel

v. In ex parte matters

IX. Commenting to the Press About a Pending Case
a. MR 3.6
i. (a) A L who is participating or has participated in . . . a matter shall not make extrajudicial statements that the L knows or reasonably should know will be disseminated by means of public communication and will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.

ii. (b) (A L may state . . . see p. 106)

b. No CA Rule
c. Concerns

i. Competing Constitutional Considerations

1. Right to fair trial, integrity of the judicial process/right of public to monitor judicial system

ii. Can never fully sequester a jury

iii. Showing the public what really happens will erode their faith in the judicial process

iv. Comments may degrade the legal system

X. Prosecutor’s Special Duties

a. MR 3.8:  The prosecutor in a criminal case shall (a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause.

iv. Comment [1]:  A prosecutor has the responsibility of a minister of justice and not simply that of an advocate.  This responsibility carries with it specific obligations to see that the D is accorded procedural justice and that guilt is decided upon the basis of sufficient evidence.

b. CA 5-110:  (SAME) A member in gov’t service shall not institute or cause to be instituted criminal charges when the member knows or should know that the charges are not supported by probable cause.

XI. Duties of the Criminal Defense Lawyer

a. MR 3.1:  (Exception for Frivolous Claims):  A L for the D in a criminal proceeding . . . may nevertheless defend the proceeding as to require that every element of the case be established.

b. Note:  Particularly Zealous advocate for his client

LAWYERS AND LAW FIRMS AND SPECIALIZED PRACTICE AREAS

I. The Roles of Junior Lawyers and Supervising Lawyers
a. MR 5.1  Responsibilities of Partners, Managers, and Supervisory Ls

i. (a) A partner in a law firm, and a L who individually or together with other L’s possess comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all L’s in the firm conform to the Rules.

ii. (b) A L having direct supervisory authority over another L shall make reasonable efforts to ensure that the other L conforms to the Rules
iii. (a) A L shall be responsible for another L’s violation of the Rules if:

1. the L orders or with knowledge of the specific conduct, ratifies the conduct involved; or

2. the L is a partner . . . in the firm in which the other L practices, or has direct supervisory authority over the other L, and knows of the conduct at the time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

b. CA 3-110 Discussion:  Duty to act competently includes the duty to supervise both subordinate Ls and non-L employees or agents.

c. MR 5.2  Responsibilities of the Subordinate L
i. (a) A L is bound by the Rules notwithstanding that the L acted at the direction of another person

ii. (b) A subordinate L does not violate the Rules if she acts in accordance with a supervisory L’s reasonable resolution of an arguable question of professional duty.

d. CA 1-110: L subject to discipline for “willful” breach of Rules.  No safe harbor paralleling 5.2(b).

c. Rule 8.3:  A L who knows that another L has committed serious attorney misconduct shall report it.

a. Exception:  Unless requires disclosure of confidential information.

e. Concerns:

i. MR Rule 1.3 Comment [1]:  L has a duty of Zealous Representation.

ii. MR Rule 5.2:  Subordinate L bound by rules of professional conduct, notwithstanding that the L acted at the direction of another attorney.

(b) General Dynamics (Cal. Sup. Ct)

a. Facts:  L working for corporation tries to assert wrongful termination claim.

b. Issue:  How a L’s status as in-house counsel affects the right to pursue damages for wrongful termination?

c. General Rule:  A client may fire a L for any reason, with or without cause.

d. Hold:  Exception for In-House Counsel

i. L may sue corporate client where breach of implied K not to terminate except for good cause.

ii. L may assert a claim for violation of Public Policy where employer fired him for refusing to violate Rules or statute.

iii. Where the elements of wrongful discharge in violation of public policy can not be fully established w/o breaching attorney-client privilege the suit must be dismissed.
e. Concerns

i. Difference in the relationship of the corporate in-house counsel L

1. There is a lot more pressure to violate the law where L is corporate counsel

2. Want to give these L’s a cause of action for refusing to break the law or rules of ethics

f. Limitations

i. No reinstatement

ii. Cause of action cannot be brought if the only way to litigate the case is by revealing confidential information

iii. Public Policy must be clear

1. Established rule of professional responsibility

2. Clear statutory duty

g. CA in the minority on this.
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