I. Professionalism: Regulation of profession needed bc: (1) complex judgment & training; (2) clients can’t evaluate, must trust; (can’t bargain at arms-length; market can’t prevent abuse) (3) conflicts must be resolved in client’s favor; (4) self regulated (to maintain independence from govt.)
A. Unprofessional = defined as unprofessional by the code. To protect public, ensure competence, protect public confidence in profession; but also anti-comp., self-interest, etc. 

1. Advertising: MR bans false/misleading (even if true) communication about atty & services; no self laudatory claims bc can’t be verified objectively; use disclaimers to prevent unjustified expectations or possibility of misleading client. Prohibits implying ability to influence govt, making promises to result (MR 7.1-3)
a. complete ban until Bates (1977; state blanket ban on all atty ads violates 1A) and Shapero (1988; state ban on sending solicitation letters violates 1A commercial speech).

b. Rationale for ad bans: misleads more than informs; competition is bad bc legal services are not commodities; quality of work will be decline; conflicts w atty’s duty to serve client; erodes client trust.

c. 1A protection under Central Hudson test: substantial state interest and interference w speech is in proportion to the interest served; whether the mode of communication poses a serious danger that attys will exploit and exercise undue influence. (Shapero)

(i) Bates: clients already know that attys get paid, ads reach out to the community and does not damage reputation.  

(a) Powell’s dissent: federalism issue+ all the rationale above. 

(b) Rehnquist’s dissent: 1A does not protect commercial speech at all. 

(ii) R.M.J.: misleading advertising can be banned entirely; reg Ok if inherently likely to deceive or has been deceptive.   

d. CA: detailed rules, may not mislead, even if true…similar. 
2. Solicitation: real time and in person solicitation banned except if family member, close personal or prior professional reln w atty. MR 7.3(a), same in CA (bans solicitation unless family or prior relnship, or unless protected by Constitution of US and CA; any contract secured through a runner/capper is void.). 

a. All states restrict in person and real time solicitation, no runners (SGI: protecting consumers, maintaining stds for professions; regulating commercial transactions). Ohralik (atty went to hospital, solicit in person the 2 girls injured in auto accident); 

(i) Purpose: to prevent undue influence, intimidation, overreaching; too hard to regulate; was historically criminal.

(ii) Exception if soliciting for NO pecuniary gain: protected pol speech, e.g. legal aid lawyers representing a cause on pro bono basis; and rationale doesn’t apply.

(a) may offer advice (e.g. to get counsel), but not to use as “bait” for fee. 

b. Referrals: nothing of value to person referring services, except reasonable expenses, usual charges of qualified lawyer referral service approved by the bar; to buy a law practice; agreement permitted by the rules (under fees). 

(i) Reciprocal referral agreements: only if nonexclusive and tells the client about the nature of the agreement, and complies w Rules. 

c. Mail: State may regulate but not ban 

(i) Direct Mail: Shapero (1988): state ban on direct mail solicitation struck down under 1A’s Central Hudson test. Can’t ban just bc of isolated abuses or mistakes.

(a) O’Connor’s dissent: state has SGI to prevent potential misleading effects of direct mail and corrosion on professional stds in LR + anti-ad reasons. 

(b) OK to prohibit mail wi first 30 days after accident or disaster. (Went for It): SGI: protect privacy; extensive study of degradation of the profession, thus harm is concrete. [dissent: this is censorship, precludes attys to contact when evidence is fresh and investigations are current].  

B. Pro Bono work (MR Rule 6.1): Aspirational goal; cannot be disciplined.

1. FL State bar’s reporting requirement to encourage pro bono service (not required) upheld under rational basis test (LGI = encouraging pro bono; rational means = reporting). 

C. Court appt to a case: can’t get out unless you have good cause, e.g. unreasonable financial hardship, conflict of interest or incompetence in that area of law (ABA Rule 6.2). Is subject to discipline.

II. Sources of Regulation of Lawyers—“self regulation” by States

A. inherent-powers doctrine: usu. the pwr to reg lawyers is vested entirely in the cts, and state leg. can’t reg lawyers at all wo violating separation of powers; Ca & NY are exceptions). 

B. MR: majority rule except in confidentiality area. Voluntary adopted. 
1. Scope: “rules of reason” and triggered when atty-client reln is formed, but even before for confidentiality duties; Q of fact whether & when atty-client reln formed.

a. NOT basis for civil liability, but can be evidence of breach of std of conduct. 

b. Atty subject to jx where he is admitted (no matter where violation occurs) and where the misconduct occurs if atty offered to provide legal services (e.g. UPL) (MR 8.5(a)). 

2. Discipline: looks at (1) type of misconduct (2) atty’s mental state (3) extent of actual/potential injury caused by violation, (4) the recommended sanction, (5) any aggravating/mitigating factors. (the act, the mens rea, the injury, aggravating factors)
a. ABA stds recommend sanctions under generic circumstances, e.g. most severe sanction rec when lawyer knowingly reveals confidential info w the intent to benefit himself or another and the client is actually/potentially injured. 4.21.

b. Procedure for discipline proceedings: ABA MR for Lawyer Disciplinary Enforcement is influential; can be appealed to the state’s highest court; const. challenges to state processes that follow this model have failed.

(i) Atty duty to cooperate w investigation, but may invoke 5A wo risk of discipline.  

c. Sanctions: over ½ the states adopted the ABA Stds for Imposing Lawyer Sanctions.

(i) Disbarment (worst): revokes bar license, can usu. petition after a certain 5 yrs. ABA Stds rec that disbarred atty prove by “clear and convincing evidence” of rehabilitation & compliance w orders/rules.

(a) Most states (& ABA) will not allow you to sit for the bar in their state, and Split on prohibit disbarred/suspended atty from working in law-related job.   

(ii) Suspension:  revokes atty’s ability to practice law, usu for definite time. ABA rec bt 6 mo. to 3 yrs, & that the atty show rehab. and compliance bf returning. 

(iii) Public reprimand/censure: publicly reprimanded in published opinion w lawyer’s name and actions in it; doesn’t restrict practice; to punish and deter. 

(a) Ca (& minority states): payment of restitution as financial penalty.   

(iv) Private reprimand/admonition: “private” but goes into atty’s record and considered in future cases as an aggravating circumstance.  ABA rec use in neglig. or little/no injury to client, public, legal system or profession & little likelihood of repetition. CA, still a matter of public record under Cal. B&P § 6886.1(a). 

(v) Probation (least severe & can be combined w any of the above): can practice under specified conditions, e.g. under supervision by disciplinary committee, periodic audits, take and pass ethics class or retake MPRE, etc. 

d. Reciprocal Discipline: disciplinary rulings get full faith & credit in other jxs, unless it would be inappropriate, e.g. probs w 1st state’s process, or “grave injustice” would result, or “misconduct warrants a substantially different discipline” in this state (more or less severe).

C. Model Code: predecessor to the MR (1983), still followed by 10 states. The rules on crime exceptions to ethical duty of confidentiality are still retained by over ½ states.  

D. Ethics Opinions: interprets disciplinary rules & gives advisory opinions; nonbonding, can be cited. 

1. Attys not subject to discip. just for violating an ethics opinion issued by the state discip. board. 

E. Other Law: the law that binds everyone else, not part of the self-regulating mechanism.

1. Ethics rules are not self-contained; they incorporate by reference general substantive law. E.g. MR 8.4 “professional misconduct” = “criminal act” that reflects lawyer’s honesty, trustworthiness, or fitness as a lawyer (doesn’t have to be related to legal practice).

a. FL bar place atty on probation for threatening another golfer w a golf club…

b. Even if atty is acquitted in a criminal case involving non lawyer related conduct, he may still be subject to discipline in almost all states. (diff std of proof)

2. Restatement of the Law Governing Lawyers.
3. Some statutes apply with special force to lawyers
a. E.g. FDCPA prohibits debt collectors fr making false or misleading representations or engaging in abusive & unfair debt coll practices.”

(i) Heintz (US SC 1995): atty wrote a letter attempting to settle a case for a P who defaulted on a car loan from a bank, and the letter arguably violated the FDCPA.
F. Federal Courts: same rules of the states in which they sit; state ethics stds apply to govt lawyers.
1. no uniform ethics rules, but each district has inherent power to decide who can be admitted to federal court practice and how to discipline those lawyers. 

G. California Law: (Ca & NY do not follow MR):
1. The CA SC & the legislature control the bar together .

2. CA B&P: “summary disbarment” if convicted of certain felonies of moral turpitude, where element of felony is intent to deceive, defraud, steal, lie or involves moral turpitude. 

III. Legal Education & Bar Admission

A. Bar examination: most states req. grad. from an ABA approved law school bf sitting for bar exam; some require non accredited school is “subst. Equiv.”; a few states (inc. CA) have their own state accreditation stds that allow grads of state accredited schools to sit for the bar. 

1. Almost all jx require passage of bar exam to practice; ensure competency; protect clients; hold schools accountable for quality; one state has diploma privilege. 
2. Admission wo passing bar exam: (i) “diploma privilege” (only 1 state), (ii) Reciprocity, pass the bar in another state. CA, no reciprocity; (iii) Pro hac vice admission: need ct permission; entering non admitted state for a limited purpose. Usu, atty must associate local counsel. CA prohibits non CA Bar attys residing in CA for pro hac vice
B. Character and Fitness Certification: once denied, most states require clear and convincing evidence that you are fit. Stds must have rational connection w fitness/capacity to practice law.
1. In Re Chapman (OH SC 1994): denial upheld (but modified), where applicant engaged in deceptive sales practices in family bus. Applicant made deal w AG; testified against his father.

2. Felonies: Most states now consider on a case by case basis, but some still ban felons. 

a. In re Dortch, (1997): murder convict; model prisoner for 15 yrs, went to law school; was the SBA Pres., awarded Dean’s cup, passed bar in 3 states. didn’t meet BOP, still on parole. high ct denied his admission, considering these factors (not exhaustive list):

(a) Nature/character/duration/context of the offenses; age & maturity at time

(b) Punishment/restitution/pardon made relating to the offenses

(c) time elapsed since last offense, whether misconduct in interim

(d) current attitude about the prior offenses

(e) applicant’s candor, sincerity and full disclosure in application

(f) applicant’s constructive activities and accomplishments subsequent to criminal convictions

(g) opinions of character witnesses about the applicant’s moral fitness.

IV. UPL: punishable by discipline, injunction, contempt, fines, and restitution.  Some states UPL a crime.

A. “Practice of law” defined by each state; bar members have standing to sue to enjoin even if no clients complain (the bar is harmed); protect public and ensure competence, but also monopolistic.  

1. “practice of law” CA: case law= “performing services in a…ct in any matter…” incl. legal advice/instrument, rgdless rendered in course of litigation. Requires “trained legal mind.”
2. State SC given deference: judicial & adm. capacity as chief policymaker. No fed interference under Sherman Act, but must scrutinize regs to see if in public interest or too self-interested.
B. Nonlawyer UPL: Within state police powers to allow only attys admitted to state to practice law; state can’t sanction nonlawyers, so sue for injunction; bar members have standing bc bar is harmed.  

1. Protect public from incompetence; saving $$ now = trouble later in needing to litigate.   

2. selling forms/DIY law kits not practicing law, as long as no personalized advice on how to use kits or fill out forms. Ok to type/copy, advertise gen. printed info. 
a. E.g. UPL where lay secretary offered “DYI” uncontested divorces; didn’t hold herself out as atty, but chose forms & advised on filing; FL legislature had simplified proceedings so that people could do it themselves. FL Bar v. Brumbaugh
(i) NOT allowed to ask/answer questions about forms, even where to file, correcting errors/omissions. Cannot counsel on remedies or assist in preparing forms.

3. Attys can’t aid a non-bar member from engaging in UPL. MR 5.5(b). Atty can delegate work but is responsible for their actions and ensure they do not violate ethics rules.

a. can’t help layperson set up UPL, even if setting up is the only involvement. 

b. Real Estate and Tax, nonlawyers give legal advice. Some state bars look the other way. Some states (FL most aggressive), a lawyer must do these things.

C. Practice of law in one state by lawyers admitted to another state: Competency means different things in different states bc states want exclusive power. E.g. litigate a CA COL in NY w no problem, (b) law school & bar ensure competence
1. attys admitted in one state may practice temp. in another in certain circum., MR 5.5(c).

a. Rep in ADR proceedings e.g. arbitration/mediation, if services AOO or are reasonably related to atty’s practice in the state in which atty is admitted.

b. Suspended or disbarred attys: Cts are split on their working as a paralegal/assistant.
2. CA B&P: Only active Ca Bar memb. may “practice law in Ca,” except in narrow situations: § 6125: [violation is misdemeanor w jail time; fees may be forfeited]; “In Ca” = suff. contact w the CA client [Physical presence is factor, not determinative.]

a. Trial ct’s consent in a specified action;  

b. pro hac vice requires bar member in good standing, and eligible to practice in any U.S. court or highest ct in other jx, and only if associates Ca bar member as atty of record.
c. State issue registration certs to foreign legal consults.
d. intl disputes resolved in Ca under Ca rules for arbitration of intl commercial disputes, 

e. allows attys from other states to rep clients in arbitration proceedings in Ca. (arbitrators not subject to discipline) (amended after Birbrower, where UPL upheld against out of state firm rep CA client in rep agrmt governed by CA law. Client didn’t know firm wasn’t licensed in CA. Dissent: arbitration is not necessarily “practice of law”); Restatement § 3 rejects the majority view in this case as unduly restrictive.

(i) AAA allows nonlawyers in arbitration; no evidence rules, procedure not rigid. can’t be appealed for law misapp.; only for fraud/outside agrmt’s scope; any law can apply, even “law of the shop.” Nonlawyer involvement makes ADR cheaper.

f. labor negotiations under collective bargaining agrmnt in industries subj.to federal law.  

V. Incompetence: Competence (MR) legal knowledge, skill, thoroughness & preparation reasonably necessary for rep, reasonable diligence, promptness, maintain reasonable communication w client. 
A. CA Rule 3-110: failing to act competently: a member shall not intentionally, recklessly, or repeatedly fail” to be competent. Competence = diligence, learning and skill; mental, physical, & emotional ability. [recognizing that diminished capacity can damage competency]. 

1. Sufficient learning and skill can be acquired by:

a. associating w an atty reasonably believed to be competent;

b. educating yourself to acquire the necessary skill before performance is required. 

B. Attys are agents, agency law applies to atty-client reln, by express, implied or apparent authority (apparent: reasonable belief in authority, unless notice was given to 3rd party.) Underlying claim may NOT be re-opened (but legally excusable, positive misconduct)
1. Panzino: atty for injured P filed actions but SOL ran out. AZ rejects CA’s positive misconduct rule bc it is counter to agency’s apparent authority principle, and P’s claim is against attys, not D. Dissent: agency principles don’t apply bc atty abandoned client, outside scope of agency

2. AZ rule = FRCP 60(b) allows relief from judgment if atty’s conduct is legally excusable. If not, then client is bound by atty’s deeds & misdeeds, and can only recover from atty.  

3. positive misconduct exception (CA): narrow exception to atty binding his client: where the atty’s neglect is extreme amting to positive misconduct, and the person seeking relief is relatively free from negligence. 

a. rationale: atty’s actions ended atty-client reln, atty’s neglig shouldn’t impute to client. 

b. But: runs risk that an atty would, in order to save his client & prevent malpractice against himself, “abandon” his client; undermines finality of judgments.

4. Client protection Funds (bar dues and fines): limited; only if the atty committed egregious misconduct, e.g. be disbarred, etc. before the client is eligible. capped. E.g. Ca: $50k.
C.  Legal Malpractice in Civil Matters, a negligence based tort. Facts viewed favorable to the P.
1. Duty, owed by atty to the client (or non-client); Q of LAW for the Ct, established by atty-client relnship or otherwise; scope of duty is reasonably prudent & competent similar atty. 

a. Atty-client reln, expressed or implied, (factual determination), Togstad; Client entitled to reasonably assume that the atty is rendering legal advice when the client is seeking it. 

b. atty’s job to tell the person you are NOT giving legal advice unambiguously. [cya letter]

c. Duty owed to non-clients: 

(i) will drafting, reasonable care to intended beneficiaries (maj rule, and CA). Atty has no independent duty to investigate, but must ask the client for necessary info.

(ii) primary beneficiary: (some states) client intends work to primarily benefit a TP, then atty may owe a duty to TP. 

(iii) “reliance” rule: (minority rule adopted in some important states), e.g. FL.: If atty knows or should know that non-client will rely on the lawyer’s work; e.g. “opinion letters” that influence someone to lend money. Allows that person to sue if elements are met, a duty is owed.
2. Breach of duty: according to the requisite std of care; Q of FACT for the factfinder. Std of care = maj: the degree of care, skill, diligence and knowledge commonly possessed & exercised by a reasonable, careful and prudent atty in the practice of law in the jx, under the same or similar circumstances. (exception to TJ Hooper)
a. Similar = geographically similar (many say state, not locality) and/or in specialized field (some say weight, not admissibility). Many say expert need not be admitted in same state, goes to weight (not admissibility) of the expert’s testimony. 

b. Experts usu. required, but exception: if within common understanding. 

(i) Vandermay: malpractice case does not need expert testimony where atty knew client didn’t want to sign for anything above $5k in liability.
c. Togstad case: atty should have reviewed medical records, legal research; even if he didn’t take case, should have told client about SOL. (established by expert testimony); the atty was incompetent.

d.  no negligence per se based on rule violation: only evidence; (to retain concentration of disciplinary pwr in the state bar, not lawsuits); broad rules is hard std to est. liability.

e. If claim is screwing up RAP, it is not breach. (Lucas v. Hamm, CA case). 

3. Causation: proximate and actual, that P and the type of harm was foreseeable and a but for cause bt each breach of duty to the actual harm. Requires proving “case wi case.”

a. Ask what would have happened if he acted competently? 

b. Togstad: client reasonably heard implication that she didn’t have a good case, which caused her to lapse in time before consulting another atty; but Fang: deportation case, couldn’t prove that atty’s advice caused him harm.

4. Actual legally cognizable harm: better result (and not speculative) absent atty negligence (“case wi a case”), mental anguish not recoverable, e.g. by jury special verdict; not enough that a suit could have been brought. 

a. Settlements: Jones Motor: diff bt jury/judge award too speculative.

b. In criminal legal malpratice cases, most states say that the client has to prove he was actually innocent of the underlying crime.  

5. Defenses:

a. contributory negligence: 3 approaches:

(i) “complete bar”/trad. CL rule: P’s negligence bars claim entirely (4 states)

(ii) majority, “modified comparative negligence”: P’s claim is reduced by % as long as P’s fault is less than D’s fault. If P’s fault > D’s fault, then barred. 36 states. 

(iii) “Pure comparative”: P’s claim is reduced by % of fault. Not barred. 12 states, incl. CA & NY. 

(iv) Would a rule prohibiting attys from blaming the client be better? Stroud case: accounting firm not allowed to blame client’s negligence bc policy, unless that negligence interfered with the accountant’s ability to do his job. 

(a) Protects clients, more confidence in atty. 

(b) Encourage attys to be more careful

(c) Consistent w some tort rules where D’s duty includes P’s negligence. 

b. SOL: Q of law for what type of rule, Q of fact (wi common knowledge) to determine material facts. balance policy of promoting finality, allow potential Ds to get on w lives, make Ps bring suit asap when evidence is fresh and Ws are available to testify w fresh memories, against the interest of the P in recovering for a harm caused by D..

(i) Upon discovery (modern trend), when P discovers or should reasonably have discovered the atty’s negligence and the harm it caused.

(a) if client discovers during trial, then some say at the time of discovery, some say when the trial ends, some say after exhausting all appeals. 

(ii) on date of occurrence, “when the malpractice is committeed” hard to pin bc could be series of small mistakes; Ca messy about determining date of occurrence. Usu., ct assumes last day possible. CA: 1 year fr. discovery; up to 4 years fr. the date of occurrence (pre-accrual bar). D BOP to show that P should have discovered the malpractice wi the 1 year period. 
(iii) Continuous rep. Exception (maj): if the atty-client still has a relnship regarding the specific legal matter; rule protects that relnship by tolling the SOL. 

(a) allows the atty to “fix” the problem, prevent client 2nd guessing, preserve trust and relnship; if matter ended for, then the concerns no longer exist. 

(b) Rep ends upon actual or inquiry notice: Atty writes a letter, Shumsky: extended failure of atty to respond to client.

(c) MI says reopening a closed case doesn’t “restart” the SOL? 

D. Breach of Fiduciary Duty (sep tort theory w sep SOL): Atty is fiduciary client, bc client trusts atty in circumstances that make close supervision impossible. Atty liable if engaging in self-dealing, violating confidence, or conflict of interest wo client consent. Actual harm looser if needed at all, and fees may be forfeited; may be sued under both this and malpractice if claims are not duplicative, e.g. sep facts/misdeeds. 

1. duty of loyalty & honesty (different from the duty of “care” under negligence theory). 

a. Fiduciary duty owed to non-clients: if client owes fid duty to others; atty may owe duty of care to protect nonclient from client’s breach of fid duty.

b. associate has fiduciary duty to his firm. 

2. Lawyer’s Duties to client: Restatement § 16:

a. proceed in manner reasonably calculated to advance client’s lawful objectives. 

b. Act w reasonable competence & diligence. 

c. comply w obligations concerning client’s confidences and property, avoid impermissible conflicting interests, deal honestly w client and not employ advantages arising from the client-lawyer reln in a manner adverse to the client, and

d. fulfill contractual obligations to the client. 

e. CA: maintain respect; use only means as “consistent w truth”, no mislead court, maintain confidence & secrets; acts of moral torpitude/financial wrongs= breach of fid duty.

E. Ineffective assistance of counsel: 6A’s counsel clause. P loses if either element is not met.

1. Counsel’s performance was deficient, “serious atty error”, below objective std of reasonableness under prevailing professional norms. Counsel has wide latitude in making tactical decisions, presumes that the challenged action “might be considered sound trial strategy.”

a. Double deference: In federal habeas cases, the federal court gives high deference to state court’s application of Strickland; state court high deference to the atty under Strickland.  

2. prejudice: D must show that there is a reasonable probability (sufficient to undermine confidence in the outcome) that, but for errors, result would have been different. 

a. prejudiced is presumed when: (i) state interference; (ii) counsel fails to give adequate legal assistance actually/constructively (counsel absent during critical portions of the trial; repeated unconscious through critical portions of trial; conflicts have partial presumption (actively conflicting?).

3. Rationale: Fair Trial, “counsel’s conduct undermined proper functioning of the adversarial process” so not reliable to give “just result.”; deferential, else impair independence of counsel, discourage acceptance of cases, and undermine trust bt atty and client. 

4. Strickland Majority: “no harm, no foul” approach; Dissent: Marshall argues that the bottom line orientation of the majority is wrong, and that the ct should give more credence to process. 

F. Other sanctions for incompetence, MR:

1. generally, Discipline for repeated acts; in CA: “intentionally, recklessly, repeatedly”
2. atty can’t knowingly assisting or inducing another lawyer from violating the rules.
3. supervisory lawyers have duty to take reasonable action to ensure subordinates are abiding by rules. Not allowed to presume that subordinates will follow the rules. 

4. subordinate lawyer being supervised is bound by rules, can follow judgment of supervisory atty if the case is arguable. 

5. Limited but mandatory duty to report misconduct of other attys in all but 2 states (CA and Mass.), when the atty has actual knowledge of the other atty’s violation, the violation raises a substantial questionability of the lawyer’s honesty, trustworthiness or fitness. Reporting not required if it would violate confidentiality (info relating to rep). This swallows the rule.
a. Model Code (about 10 states) requires reporting unless protected atty-client privilege.

(i) IL: Himmel: suspended atty for 1 yr for failure to report his client’s former atty’s conversion of client funds, even though client told him not to tell.  

VI. Confidentiality: The Atty-client & work product privilege; and the duty of confidentiality. 

A. Atty-Client privilege: an evidentiary privilege, privilege belongs to the Client. Person asserting privilege BOP the privilege; person asserting waiver has the burden of proving waiver. Privilege is perpetual, survives death (to promote full comm.).  

1. Communication: expression attempting to convey info. Privilege protects communication, not the info. The privilege =adverse party must get info on his own.

a. Identity of the client, mere fact of consultation = not privileged, unless revealing it would also disclose a privileged communication (e.g. filing anonymous taxes through an atty).

b. Retainer agrmts and fee arrangements are generally NOT privileged, but 

c. CA: written fee agrmts are confidential by statute, thus privileged (B&P § 6149).  

2. made bt privileged persons: 
a. atty and client (past, current or prospective)

(i) co-clients “common interest” doctrine: privileged against 3rd persons, but not if they end up suing each other.

(ii) Corporate clients: many states still “control group”; federal rejected this in Upjohn, but no good alternative. Restatement: “reasonably need to know of communication” in order to act on the org’s behalf.
(iii) If client reasonably believes the person she is speaking to is a lawyer.  

b. necessary agents of the atty or client to facilitate communication. 

(i) e.g. secretary, paralegal, translator. Accountant to help w client’s tax problem

(ii) Stroh: 76 yr old P and her daughter met w atty, ct found daughter was needed to help her mom remember. Close call for ct, so gen. kick out other family members.
c. Not privileged persons: TP on phone that hears conversation; PR firm: not privileged, bc for PR advice, not like a translator.

3. in confidence: reasonable expectation of confidentiality under the circumstances.

a. “Courthouse” conversations in hallway are typically considered privileged bc there’s no alternative to quickly communicate w client. 

b. Public information or information that will become public is not privileged.

4. for the purpose of obtaining or providing legal assistance for the client.
a. What capacity is the atty acting? Purely bus./lobbying communications then no privilege. 

5. Crime-fraud exception: (maj) not privileged if atty is sought to further a crime or fraud, even if atty is unaware that his advice is being sought for the improper purpose. Side wanting disclosure BOP to show the crime/fraud. 

a. Usu. no breaking up conversation: Most states will not allow you to testify to just the sentences said that were not in for legal advice.

b. Cal. Evid. Code § 956.5: allows disclosure if atty reasonably believes that disclosure is necessary to prevent client from committing a criminal act that atty believes is likely to result in death or substantial bodily harm.

(i) In CA: Can’t unilaterally report, but can testify (no atty client privilege)

(ii) Dang: forced to testify where client told atty he was going to pay off witnesses, and threatened to kill the family and whack witnesses, and Atty reported the client to the police. (just told atty, didn’t seek legal assistance to do so).

6. Waiver: client waive expressly/impliedly (client or atty conduct inconsistent w priv.)
a. by subsequent disclosure in a non-privileged setting:
(i) Partial disclosure = waiver of privilege for the subject matter.

(ii) Waives by disclosure to testifying experts.
b. by putting in issue (atty self-D): client makes the confidential communication itself an issue in litigation, either by: (rationale: agency law; Panzino: sue atty for malpractice)
(i) Client asserting he acted on his atty’s advice in the conduct at issue in the case,

(ii) Client asserting atty’s advice was negligent or wrongful; Client sues the atty.

c. Inadvertent disclosure: 3 approaches: (i) SL “any” disclosure; (ii) only if subjectively deliberate; (iii) totality of circumstances (maj; CA); test: “whether the producing party’s conduct was “so careless as to suggest that it was not concerned w the protection of the asserted privilege”; considers:

(i) precautions taken to prevent inadvertent disclosure. 

(ii) time taken to rectify the error
(a) SEC v. Cassano: waived where the supervising atty let the secretary photocopy the document for the adversary without even looking at it or inquiring into why the adversary wanted it right away instead of with the rest, and find out what the doc was until 12 days afterwards.  

(iii) scope of the discovery and extent of disclosure

(iv) overarching issues of fairness, e.g. unfair to other Ds who haven’t seen it. 

d. Receiving lawyer’s obligations: Some states do not require state to return docs, about ½ the states have no position on the issue. Might violate duty to not be dishonest?

(i) Ethics Opinions say the atty should not read them, comply w request to return unread, and can’t use them until ct resolves the issue.

(a) promotes responsibility, recognizes that client is wronged by atty and may not have an effective remedy. Protects client whose side erred.  

(ii) MA: lawyer has duty to own client to do everything beneficial to client. (penalizes careless lawyer; duty to client outweighs other considerations). 

B. Work Product privilege: Can be “opinion work product”; atty’s mental (evaluations, conclusions, opinions, legal theories, etc.) processes, usu immune from discovery, or “ordinary” work product (only qualified privilege). Privilege is perpetual. Began in the common law; now Codified in the FRCP. Ct split on who owns the privilege, most say it belongs to client, who can assert or waive it. 
1. Party opposing discovery must show: 

a. material is document or tangible thing, protects only the material, not the underlying information.
b. prepared in anticipation of litigation (if atty reasonably anticipates litigation), and 

(i) If materials have other purposes in addition to being prepared in anticipation of litigation, it retains the protection. But not materials in ordinary course of business is not protected since they would have been prepared anyway. 

c. material prepared by a party or the party’s atty, or by party’s other reps/agents 

(i) corporate clients: work product if done at the direction of the corporate superiors in order to secure legal advice from counsel, and kept confidential (Upjohn, federal cts). Most state courts say only the “control group” (officers responsible for directing corporate actions  in response to legal advise) has privilege.

(ii) “selection & compilation” exception: if the atty had strategically selected and compiled in anticipation of litigation & the atty can show that revealing it would un-speculatively reveal his strategic thinking 
(iii) strong public policy of protection against mental processes of the atty or other agent of the client concerning the litigation. 

2. Party seeking discovery overcome privilege by: (1)“substantial need for the materials” and (2) “unable wo undue hardship to obtain substantial equivalent.”

a. Typically, contemporaneous accident reports made by a party or an investigator.

b. Opinion work product (mental impressions, conclusions, opinions and legal theories) still not discoverable; will be redacted out. 

3. When opinion work products are discoverable:
a. “Putting in issue” the counsel’s opinion/work product, 

(i) E.g. malicious prosecution or bad faith litigation.

(ii) Showing work product to experts in preparation for testimony.
C. Ethical Duty of Confidentiality: Basic rule: Atty shall not disclose! (only higher rule is the rule to be honest to the court!) 3 approaches. Purpose: similar to A/C: to encourage full honest communication bt lawyer and client; to fully develop facts and allow effective representation; most clients take advice not to break the law; atty’s loyalty and to cultivate trust. 

1. MR 1.6(a): “information relating to representation of a client” (maj rule & broadest) 

a. Used to include “knowingly” but then deleted it, so now includes negligently.

2. MC DR 4-101 “confidences and secrets” (narrower at the outset but less exceptions)

a. “shall not knowingly”
3. CA: B&P: “confidences…and secrets” (by statute; no ethics rule on this)

a. “confidences” = atty client privileged communications

b. secrets: other info gained that client has requested to keep secret, or disclosure would be embarrassing or detrimental to client;

4. Exceptions: Disclosure allowed: 

a. Client allowed: (uncontroversial): by (i) consent; (ii) impliedly authorized for rep.

b. Defense of the system/process (all uncontroversial): (iii) prevent fraud on ct; (iv) comply w court order or “other law”, (v) to get legal advice about atty’s compliance w the rules

c. Atty Self Defense: maj MR: disclosure to the extent that the atty believes is reasonably necessary to establish a defense…bt client and atty, or if 3rd person sues and accuses lawyer as part of wrongful conduct, 1.6(b)(5); Fee disputes: but not the right to threaten or coerce client.
(i) right to respond when the assertion of complicity has been made. 

(ii) The more serious the charge, the greater the scope of disclosure allowed as “reasonable.” (doctrine of rough equivalents)
(iii) M/C (NY): “defend against accusation of wrongful conduct” (Goldberg the atty defended himself when Ps named him as defendant). 

(iv) CA: no explicit confidentiality rule, but is done in practice, and falls under atty client privilege exception in evid code.

d. Defense of 3rd Parties (super-controversial): lawyer may reveal information “relating to rep of a client” to the extent lawyer believes necessary: Most follow MC’s “any crime”; 2 states make disclosure mandatory; remaining follows MR.

(i) Prevention of death or serious bodily harm

(a) MR: to prevent reasonably certain death or SBH; changed from imminent (“reasonably certain” (2002 revision). 
(b) Majority, M/C Exception: lawyer may reveal intent of client to commit any crime and the info necessary to prevent the crime” () 
1. Purcell: (majority approach) legal aid lawyer did not have to testify against the client that he reported for threatening to burn apt. Ethics rule permits disclosure, but does not allow testimony against client.

(c) CA: B&P just added, eff. 7/1/2004: (e)(2): atty MAY reveal confidential info relating to rep to the extent that atty reasonably believes is necessary to prevent a crime likely to result in death or SBH. 

1. Before 7/1: no exception at all. Must argue not secret/confidence. 

2. After 7/1: can report but also can be forced to testify. 

(ii) Prevention of 3rd party financial harm: MR, MC (as “any crime”)
(a) MR Aug 2003 Supplemental revisions: Allow disclosure to prevent, mitigate or recitify crimes that could cause substantial injury to the financial interest or property of another that is reasonably certain to result or has resulted from client’s commission of a crime or fraud and used the lawyer’s services.

(b) See also: R.4.1: truthfulness in statement to others: Lawyer shall not knowingly: (a) make a false statement of material fact or law to a 3rd party; (b) fail to disclose material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by client, unless disclosure is prohibited by R.1.6. 
(c) Sarbanes Oxley act: codifies into fed law, but most states’ rules already follow this except CA; attys in public entity must tell their concerns all the way to the top; if that fails, then SEC regs require disclosure to the SEC (‘reporting out’). A few states, incl. CA tells attys not to violate S-O; but if they do disclose, they violate state confidentiality rules.

1. Typically affects corporate clients: (i) atty should confirm suspicions by taking it up the corporate ladder & persuade client to correct error, (ii) “noisy” withdraw”, disavowing documents as mandated by R.1.16(a), and notify your withdrawal as counsel.
5. THE RULES on Financial Harm:

a. Majority of states today allows atty to reveal client’s intent to commit a criminal fraud likely to injure a 3rd persons’ financial interest (either as an “any crime” or a specified financial crime”, including ABA); 

b. a few states require disclosure of such information; 

c. many limit the disclosure to crimes or fraud in which the lawyer’s services were used; 

d. CA: no financial fraud exception. 

VII. The Client-lawyer relationship

A. Traditional v. participatory model v. hired gun model: start w participatory

B. Atty-Client Relnship formed: by contract, implied, or by court appointment. 

1. Express contract is preferred, but relationship may be implied by conduct (Togstad)

a. MR doesn’t define it; leaves it to substantive law.

(i) e.g. when a person manifests intent to create an atty-client reln and the lawyer either consents or fails to manifest lack of consent. Restatement  § 14.

(ii) If you start to give advice, you have to give competent advice. 

(iii) whether the client reasonably believed such a relationship was being formed, whether client shared confidential information, . 

(iv) if primary atty/firm retains another firm/atty for a limited purpose, both firms have client-lawyer reln w client until that association is terminated. 

b. K clauses: 

(i) Cannot make agreement to limit lawyer’s liability unless client is independently represented in the agreement.  (MR 1.8(h)(1); CA 3-400 same) Will be stricken fr contract as contrary to public policy

(ii) Client can force arbitration on atty under MFAA, but atty cannot.

2. Prospective Clients: Need to do a conflicts check!!

a. MR 1.18: atty must protect prospective client’s confidences, use reasonable care to extent any services or advice are given and protect any property given to lawyer; cannot represent client w materially adverse interests to the prospective client in the same or substantially similar matter, unless informed consent.

(i) Informed Consent: gives adequate information about material risks and reasonably available alternatives to the proposed course of conduct.

3. Who is the Client?

a. Insured: Maj. = only the insured. But note legal reln be insured and insurance co.; 

(i) Restatement: lawyer owes duty of care to nonclient when one primary objective is a benefit to the nonclient. 

(ii) When in conflict, always protect the real client –the insured. 

b. Organization/corporation: the client is the entity itself, NOT any of its officers. Typically this arises when officers’ interests conflict w org. Must protect entity!
(i) Make very clear that you represent the entity, NOT the officer, esp. if they come to you for advice. 

(ii) May also represent officers, so long as not violating conflicts rules; typically the org must consent, by someone other than that officer. MR 1.13(d).    

c. Class action: represents the class itself; this is problematic since typically the atty is calling all the shots and adding class members… 

4. The Client Interview:

a. can’t imply to client to invent good facts!

b. If client’s goals are:

(i) illegal: tell the client it is illegal; typically they will want to abide by law

(ii) repugnant to you: MR 1.2(b): the representation does not mean you endorse client’s views. 

(a) MR 1.16(b)(4) Permissive withdrawal: “if client insists upon taking action that lawyer considers repugnant or with thich lawyer has a fundamental disagreement.”. 

5. Nonclients

a. Honesty rules: 

(i) MR 4.1(a): no false statements of material fact or law to 3rd person. 

(ii) MR 4.4(a): lawyer shall not use means that have no substantial purpose other than to embarrass, delay or burden a 3rd person, or get evidence by violating the legal rights of another. [figure out another purpose; this has no teeth].

(iii) Uninterested Persons: MR 4.3: you must state you are atty in the case and clear up any misunderstanding of your role in the matter; cannot give legal advice to them except for them to secure counsel. 

(a) Investigators: must state they work for an atty; can’t use them to get around ethics rules
1. Supervising attys must make reasonable efforts to assure that nonlawyer conduct is compatible w lawyer’s obligations

2. laywer is responsible for nonlawyer’s conduct that violates ethics rules, if lawyer knows of conduct and either ratifies or fails to correct. 

(iv) no CA rule on this at all, but B& P does require you to uphold the client’s reputation and honor

b. NO-Contact Rule: No communication w person known to be represented by counsel wo that lawyer’s consent in the matter. MR 4.2. can only ask: who is your atty and what’s his #. Can’t ask more than that. Violation may result in disqualification. 

(i) for reciprocity; so client doesn’t say anything confidential to you.

(ii) this rule only restrains lawyers; clients can initiate contact w whomever they want.

(iii) Corporations: the Q is whether this Ee is actually represented by the corporate counsel.  The Mgrs, the person alleged to have committed the wrongful act (bc of respondeat superior); and those w authority to make decisions in the case. They are off limits by the No-contact rule. 

(a) Patriarca: (MR) P’s atty contacts former Ees of D corporation; this is okay, bc the D is the corporation not its Ees or its former Ees. 

(b) Restatement: adds that contact w Ee is improper if the Ee says something that would bind the org under the evidence rules. 

C. Maintaining relationship

1. Allocation of Authority, MR 1.2(a): Lawyer shall abide by client’s decisions concerning the objectives of representation and…shall consult with the client as to the means by which they are pursued. 

a. Civil cases: Client decides whether to settle.
(i) Restatement: decision on whether to appeal is also the client’s alone.

b. Criminal cases: Client decides what plea to enter, whether to waive jury trial and whether to testify. 
(i) Usu. Guilty pleas are not accepted by the court if the client says he didn’t do it. Court would ask the client whether he wants to waive jury trial.

c. 1.2(c): scope of representation can be limited if client has “informed consent”—discrete tasks rather than handling entire legal matter.

d. Atty’s authority to do the investigation, what arguments to make and what to say in opening and closing: 

(i) Jones v. Barnes: Ct appointed lawyer handling conviction appeal; client wanted him to raise certain issues; lawyer only raised 3 of the 8. Ct says it is not serious atty error (Strickland claim). 

(ii) While criminal D has a right to represent himself (Faretta), he does not have the right to rep himself on appeal. (Martinez).

(iii) Anders Brief: a brief including anything in the record that might arguable support an appeal, before appointed counsel may withdraw. Only a few states do this now. 

(iv) Gilmore v. Utah: D demanded the death sentence be carried out; Ct held that no one else has standing to contest this. 

2. Duty to Counsel Effectively:

a. Tell the Client his Rights, as part of discovering the client’s goals, even if you are retained only for a limited purpose (Nichols: malpractice found where attys were retained for limited purpose of filing workers’ comp and didn’t tell client about possible 3rd party claims).

b. Consider nonlegal concerns: e.g. moral, economic, social or political factors. 

c. ADR options: Atty should inform client: MR: 1.4(a): atty …consult w client about the means by which the client’s objectives are to be accomplished. 
(i) ADR that is mandatory

(ii) may be agreed to by the parties and may satisfy the client’s goals for the representation. 

(iii) In CO, expressly required to counsel on ADR.   

d. Communication: MR 1.4: lawyer shall:

(i) promptly give client information necessary for client to make informed consent.

(ii) reasonably consult w client about means used. 

(iii) keep client reasonably informed about status, and 

(iv) promptly comply w reasonable requests for information.

(v) tell client about limitations on atty conduct when atty knows that client expects assistance not permitted by the rules or by other law.

(vi) CA: Same: Rule 3-500 is similar.  

e. Diminished capacity: MR: 1.14(a): maintain a normal client-lawyer relationship as far as reasonably possible. must act in the client’s best interests, maximizing client capabilities and respecting the client’s family connections.

f. Safeguard client funds and property: cannot commingle money. Keep separate. 

(i) MR 1.15 & CA 4-100: part of fiduciary duty to clients. 

(ii) Even negligence can call for disbarment.

(iii) IOLTA funds: Interest on Lawyer Trust Accounts (goes into a fund for Legal Aid); ok’d by S.C. as de minimis, but should keep sep if not de minimis.  

D. Terminating relationship: Intentionally & formally; write letter else reln extended by implication. 

1. Lawyer may terminate early, but only reasonably and give reasonable warning. [may be liable for malpractice if the unreasonable wdl causes legally cognizable harm]. 

2. WITHDRAWAL RULES: MR 1.16 & Cal. 3-700, 3-200
a. Mandatory WDL: Rule violation, condition(physical/mental), client fires, & permission of court (court order trumps). 
(i) Cal. 3-700: Same as MR, Plus: must wdl if  knows client is bringing frivolous claim not supported by good faith argument for extension, modification or reversal of current law. (same in MC); or a Prohibited objectives of employment. 
b. Permissive WDL: typically for client misconduct or lawyer hardship

(i) MR 1.16(b): unless tribunal forbids it, you “may” wdl if: 

(a) No material adverse effect on client interests. 

1. may wdl at any time for any reason so long as the client’s interests are not materially adversely affected. 

2. NY rules and Restatement also. 

(b) Client misconduct: client insists, but atty reasonably believes is criminal/fraudulent; or regugnant to atty; or client fails obligation to atty re services and has been given reasonable warning that atty will wdl unless obligation is fulfilled (this means even if materially adverse to client interests)

(c) Lawyer hardship: Unreasonable financial burden on atty or rendered unreasonably difficult by client, or Other good cause. 

(d) If pending litigation or court appointed, must get approval of the tribunal; if confidentiality issues arise bc atty must explain, saying that professional considerations require termination of representation are usu acceptable. 

(ii) CA 3-700: Harder to get out of case than any other state. Best way is to get the client to assent.  CA has exclusive list of 11; MR has a catchall. List of specific grounds is virtually identical in all states.  

(a) You can’t even ask unless: [good cause listed below or client assent]

1. client misconduct: 

(a) insists on a frivolous claim or defense (also under mandatory!)

(b) client wants to pursue illegal conduct; or insists that atty do something illegal or contrary to rules. 

(c) other conduct that makes it unreasonably difficult for the atty to counsel effectively.
(d) when not before tribunal, client insists that atty act contrary to judgment or atty’s advice, although not prohibited by rules. 

(e) breaches agreement of obligation for expenses or fees. 

2. lawyer hardship: 

(a) the representation is likely going to violate the rules

(b) the inability to work w co-counsel indicates that it is best for the client’s interests by wdl

(c) atty’s mental/physical condition makes it difficult to carry out the employment effectively

3. Client knowingly and freely assents to the termination; or 

4. that tribunal will find there’s other good cause for wdl.
(iii) matters not yet before tribunal: can wdl in most states, even CA (if under list).

3. Duties upon termination:[even if unfairly discharged]

a. MR 1.16(d): atty takes reasonable steps, e.g. allow time to find new counsel, release client papers, unearned fees & expenses, due notice to comply w laws and rules.  

b. Most states allow withhold client papers as a lien to get fees. [but not restatement]

(i) But: Restatement: can’t withhold papers unless you wrote it, weren’t paid for it, and it will not unreasonably harm the client. 

(a) CA 3-700(2): take reasonable steps to avoid reasonably foreseeable prejudice to client’s rights.
VIII. Atty fees: most fee disputes not subject to discipline.
A. 4 types of fees: hourly, flat, contingent, proportional.

1. Engagement retainer fee: reasonableness; look at client’s sophistication; work forgone by atty and increased hiring, and other sacrifices. Usu upheld if client is sophisticated; very risky if to an unsophisticated client. 

B. MR 1.5/MC: “unreasonable” Factors: FATPEC: Fee(fixed/contingent)- Amt involved/results- Time/skill req/restriction-Precluded from other work-Experience of atty- Custom. 

1. even if reasonable when entered into, may become unreasonable later on.

C. CA 4-200: no “unconscionable” fee. Factors are the same, but omits “custom” and adds: (i) relative sophiscation of the parties; (ii) informed consent of client to the fee. FASTPIE
D. Fee Agreements: 

1. Writing req: MR 1.5 requires contigent fees in writing. ambiguities construed against atty.
a. Contingent Fees: MR 1.5(c): “shall be in writing signed by client and state various details”; look to each states’ rules. If agreement is properly entered into, a large fee is okay (Gagnon). But be careful where the fees eat into client’s actual medical needs; that might be unreasonable. Med malpractice caps on pain and suffering caps atty’s fees, since that’s where most of the fees come from. 
(i) CA: B&P: contingent fee agrmt must be in writing, signed by both client & atty, and “shall include” a list of matters. CA’s reference to “illegal” fee refers to types of fees not permissible for certain types of cases
(ii) Base to apply percentage is the NET recovery, unless otherwise agreed.

(iii) Prohibited in divorce, child custody and criminal defense cases (in all states by statute or case law); CA by case law. 

(iv) “common fund” doctrine for class actions; fees based on award to entire class. 

(v) Limits on med malpractice cases: 
(a) CA: 40% of $50k, 33 1/3% on next $500k, and 15% on over $600k)    

b. Noncontingency fees:

(i) CA: if reasonably foreseeable that total fees & other expenses will be over $1k, must be in writing. 

(a) Why? Put client on notice; client can catch overreaching lawyer. 

2. CAN’T bill for learning time!!  (Fordham, even if atty tells client). 

3. Double billing: shouldn’t do it; but the ethics opinions have not said this is egregious. 

4. Dirty money: SC held that crim Ds have no right to pay attys w tainted money. (atty may be liable for money laundering!). 

E. Fee SHIFTING Statutes: awards fees to “prevailing party”: one way to benefit P:

1. § 1988 Civil Rts Act fee shifting statute entitles reasonable atty fees paid for by loser in certain claims; over 100 federal statutes shift fees; over 2000 state fee shifting statutes.

2. you want to bring theory that will award you fees. 

F. Fee Disputes: 

1. Retaining Fees as Liens: allowed almost everywhere.

a. Charging liens: allows atty to claim in settlement or judgment the unpaid fees.

b. Retaining lien: atty retains client docs until fees are paid.

2. Some states, inc CA & NY, have arbitration systems & client can force atty into arbitration. 

3. When contingency fee Atty withdraws:

a. voluntary wdl: generally no fees entitled, unless wdl was for “good cause”

b. if clear and serious violation of duty to client, lawyer will forfeit some or all fees. 

4. When contingency fee Atty is fired:
a. Newer, majority approach: if fired wo cause, allow fired atty FMV basis (gen if there is a recovery at the end and the lawyer was fired wo cause). Q/M Fee = proportion of the recovery attributable to the atty’s efforts, as a measurement of the benefit conferred on the client.
(i) Clients should only pay one contingent fee; lawyers bear the cost of haggling it out. The subsequent atty under a contingent fee who knew of the previous atty pays out from his own fee, unless he contracts w the client out of it, or tells the client to take care of the previous fee problem before he would take the case.

(ii) Restatement: both parties usu expect some payment will be due; not fair to atty if give windfall to client. 

b. Old rule: if lawyer fired wo cause, allowed full recovery on fee contract. 

(i) Limits client’s ability to fire atty; Discourages other lawyers from taking the case (since another lawyer was discharged from it already). 

(ii) Savvy lawyers will provide for what happens if discharged wo cause.  
c. A few states: no recovery unless fee K specified for quantum meruit recovery. 

d. If atty is fired FOR CAUSE, fee is greatly reduced (e.g. that FMV is a lot less) or complegely forfeited (bc service was worthless).  Some courts will forfeit fees if atty commits serious malpractice or breaches fiduciary duty. 

G. Fee Sharing/splitting: 

1. bt lawyers in different firms, can divide only if: (i) Division made in proportion to services performed, or they assume joint responsibility; (ii) client agrees in writing; (iii) reasonable total fee. MR 1.5(e):

2. Bt lawyers and nonlawyers: can’t pay directly from part of the legal fee! Essence of prohibition is the profit sharing (except retirement plans); MR 5.4, and in every state. 

a. Nonprofit referral services can get 25% of fees earned through referral. Ok bc the nonprofit services the public interest. 

b. Why so bad? Nonlawyer is not really working on case. Against public policy to blur line bt professionals and nonprofessionals (self-protecting); 

(i) NO Multidisciplinary Practices: violates fee splitting, UPL, nonlawyer interference w lawyer’s independent judgment; conflicts of interest; advertising and solicitation. [but the practice is common in Europe]. Prevents a multidisciplinary practice. E.g. can’t have acctants and attys.

(ii) Danger of improper solicitation, e.g. using nonlawyer to get business. 
IX. Conflicts of Interest: when a lawyer cannot exercise independent judgment, freely recommend a course of action to a client bc of conflicting duties owed to someone else. If uncured, conflicts can lead to (6): discipline, malpractice, breach of fiduciary duty, or rescission of the transaction, forfeited fees, and disqualification (Ct will look at the realistic alternatives when considering disqualification).  
A. Must have reasonable conflicts controls in place; ignorance is not an excuse!

B. CA: virtually all conflicts can be cured with written informed consent, but broad and strict confidentiality rules may prevent the atty from giving needed information to get consent, and so cannot get consent.
C. Disqualification: very fact intensive, and depends on external factors, e.g. realistic alternatives if disqualifitcation is ordered. 
1. Imputed conflict/disqualification rule: conflict is imputed to lawyers who are associated w the conflicted lawyer through a law firm or company or shares office space wo adequate confidentiality controls; presumes shared confidences (but may be rebutted).

2. disqualification cases often look to national guiding principles beyond the states’ own jx. 

3. Court must consider the sacrosanct privacy of atty-client reln, and the perogative of the client to proceed w his counsel of choice. 

D. Advanced waiver of conflict: MR/Restatement: maybe. Much harder to get “informed” consent.
E. Lawyer’s own Interests, MR 1.8: 

1. business transaction w client:  [you can still buy stuff from the client] BOP on atty to show:

a. Fair and reasonable terms to the client, 

b. Independent counsel advice (if client gets counsel, most problems go away).
c. Written informed consent. 

d. Disclosed in writing in a way that the client can understand

e. Must do each even if the client gets separate counsel

f. in most case law (inc. CA): must give client the same advice against yourself that an independent counsel would give. 

g. NY Rule: OK if lawyer is not doing any legal work in the business transaction. 

2. Mershon: still violated, even if atty doesn’t profit and was honest in dealing.

3. Passante: (CA): atty gave emergency loan to client; client, in gratitude, gave atty 3% of the firm’s stock which it later reneged. If gift, still problematic; if business transaction, atty failed to comply w rules; if fee, failed to comply w fee rules (in CA, must be in writing if over $1k). 

4. Other interests:
a. Competing with clients: may not compete w client in transactions, e.g. buying client’s home at foreclosure, etc. violates law of fiduciaries.

b. No using client information to the disadvantage of the client wo informed consent; 

c. no soliciting substantial gifts from the client, including a testamentary gift, or prepare for the client an instrument giving the lawyer (or related to lawyer) a substantial gift, unless atty or recipient is related to the client.[presumptively fraudulent under doctrine of undue influence].  

d. Cannot advance $$ to client, except: to cover court costs/expenses of litigation, repayment is contingent on outcome; atty pays court costs/expenses of litigation for an indigent (poor) client. [to avoid needless litigation, and gives atty too much stake in lit].

e. No proprietary interest in the claim or subject matter of litigation except to acquire a lien to secure fees, or a contingency fee (civil only). [avoid too much interest in the lit, makes it harder for client to fire atty].

f. Cannot accept compensation from anyone other than client, unless client gives informed consent; no interference w atty’s independence of judgment or w the atty-client reln and confidentiality.

g. May NOT take an interest in the literary rights to a client’s story, before the representation is over. (MR/MC/Restatement). 
h. May not limit Atty liability for malpractice unless client is separately represented (CA: not at all), or settle a claim with the client unless client is advised in writing that he should seek other counsel 
i. Lawyer’s personal beliefs: also a conflict, and atty should not accept rep if it will interfere w competent representation, wo improper conflict of interest, to completion. MR 1.16(b)(4) comment [1]

(i) Ok for atty to be involved in legal reform (not an atty-client relnship) regardless of how that might affect client; but if a client will be materially benefited, the atty must disclose that to the org (but not ID of client).

j. Criminal prosecutors: conflict disqualifies DA the circumstances show a reasonable probability that the DA’s office may not exercise its discretionary function in an evenhanded manner, so that the def will unlikely receive fair treatment (represent the “people”; duty to “do justice”—you must speak up if you don’t think the guy is guilty). 

(i) Conner case: DA was a witness/possible victim in crime, conflict bc the DA’s office has personal interest to put the guy away. Disqualified entire DA’s office. 
5. CA 3-310(B): lawyer must provide written disclosure (not consent, although client can then discharge you) to client, or else can’t rep, if atty has a substantial relationship w: (1) witness or party in the same matter; (2) …(3) another person whom the atty knows or should know would be “affected substantially by resolution of the matter.”

F. Conflicts between current clients, MR 1.7

1. flatly prohibited: if prohibited by law, and if one client is suing the other in same proceeding.

a. Dressler Industries: atty disqualified, who rep for Dressler in an unrelated action, ended up rep the Ps against Dressler an action. 

b. Fiandaca: foreclosing one alternative for one client because of duties to another client is conflict; disqualification unless true necessity (not just for expediency) or the movant is doing this strategically/improper purpose.  

c. Hot potato doctrine: can’t drop client like hot potato, for better client that conflicts w a prospective or current client. Both clients must consent; atty can’t just wdl from one. 

d. Positional conflict: attys can take inconsistent legal positions in different cts at different times (Res), MR adds for different clients. If conflict is problematic, then client consent must be obtained for either rep to continue. Otherwise, narrow practices will have hard time. But can’t argue inconsistent positions to the same tribunal (that’d be too weird). 

2. Curing: only if (i) Atty reasonably believes the he will be able to give competent and diligent representation to each affected client; then (ii) written “informed consent” by each affected client. (confidentiality may preclude consent bc atty can’t give adequate info.). [written consent should include the conflicts that could arise from aggregate settlements]

3. Balances the interest in client autonomy to choose his atty with the conflict…courts may overcome a technical reading of the rules for the client to keep his atty.  

4. Ca rules are unique, broader than anywhere else: CA 3-310(C): atty shall not wo written consent, (1) accept representation of more than one client in a matter where the client’s interests potentially conflict; (2) actually conflict, (3) rep a client in one matter and also rep another client with adverse interests to the 1st client.  [but does not flatly prohibit].  

5. Criminal cases: could be ineffective assistance of counsel or denial of due process. 

a.  Holloway: criminal conviction must be reversed where trial judge forces defense counsel to represent more than one D after counsel has objected to conflict. 

b. If D’s atty doesn’t object to multi-d conflict, the D must prove that actual conflict of interest adversely affected his lawyer’s performance; if so, then prejudice is presumed.

G. Former client/current client conflict, MR 1.9

1. conflict exists only if: interests of the 2 clients are “materially adverse” & the old matter is “the same or substantially related” to the new matter. [CA uses adverse & whether or not confidences were shared; same essence]
a. “substantially related”: MR 1.9, c.3: same subject matter or a substantial risk of using confidential info to advance client2’s position.

(i) Courts disagree on what “substantially related” means: 3 approaches:

(a) compare similarity of the facts in the 2 cases;

(b) compare legal issues of the 2 matters;

(c) “blended approach” (MAJ app), combines both facts and law. (TC Theatres) 

(ii) purposes: essence to prevent “switching sides”; to prevent disclosure of client confidences, protect clien’t interest in loyalty of counsel; prevent appearance of conflict to the public and bar. 
(iii) Narrower than concurrent interests bc less risk of floating confidences; one matter is already ended; competence is not a factor for former rep.
b. irrebuttable presumption that atty has shared confidential information on the subject matter, will not inquire into nature and extent of that information. Presumes that the atty was competent (which would require gaining confidences). 

(i) Exterior Systems: disqualification ordered where potential conflict began when atty rep both indiv & his firm; after a series of acquisitions and non-competing agreements, she was rep the firm and the ind against each other. 

c. Curing: by getting informed written consent [CA too] & screening for govt lawyers;
(i) MR don’t approve of screening to cure imputed conflicts (except for govt lawyers and nonlegal personnel)
(ii) Restatement allows screening only if info is not “likely to be significant.”

(iii) states increasingly allow screening despite MR.[CA widely done, but not clearly adopted]. 

d. current/former prospective client: MR 1.18, c. 6&7:

(i) atty may get informed consent from prosp. Client so that atty may rep different client in the matter; also express agreement that atty may use info received from pros. Client. 

(ii) Even wo agreement, atty may rep client w adverse interests to the prosp client in the same or substn. Related matter, unless the atty got info fr the prosp client that could be significantly harmful if used in the matter. 

2. Imputed conflict Analysis (Migratory Lawyers): 

a. MR 1.10(b): atty leaves firm & takes client w her; old firm considering rep a new client w adverse interests adverse to the former client that left w the atty. 

b. MR 1.9(b): atty joins firm, and new firm wants case against former client of the atty’s old firm. 

(i) Kala: atty “switched sides” by going to the firm that is rep the adversary in a continuing matter. 

c. Migratory Lawyer Analysis:
(i) Same or subst. reln bt the matter? If yes, 

(ii) rebuttable presumption that confidences were shared in the prior matter? [consider size of firm, atty’s position in firm, whether atty was present at meetings, took part? etc.]. If found to have shared confidences: 
(iii) Rebuttable presumption that confidences are shared in the present matter? Some courts say irrebuttable bc appears improper and undermines public trust in atty (then analysis ends). [if rebuttable, consider ATHD: Adequacy of screening controls; timing of control implementation (before or after motion to disqualify); Hardship to client; Disclosure to clients of conflict and possible disqualification. Doubts resolved in favor of disqualification.
(iv) Nonlegal personnel: some courts allow the presumption to be rebutted that they are reg exposed to confidential information; other courts favor personnel movement in policy, but similar analysis, must show whether the person had access to or participated in situations where confidences were shared. 

3. legal clinic or short term legal services group, or legal advice “hotline”: conflicts rules are relaxed in this setting, bc neither side expects relnship to extend beyond single consult. 

4. CA Rule works similar to MR, but drafted diff:

a. CA 3-310(B): atty need to give written disclosure before accepting rep where atty had current or previous (leg,bus,fin,prof, pers) relnship w a witness or party in the same matter, and that reln would subst. affect representation, or the atty has a reln with another party that would be affected subst. by resolution of the matter; or atty has legal, bus, fin, or prof interest in the matter. 

b. CA 3-310(E): wo informed written consent, atty cannot accept rep “adverse” to former client, if the atty gained confidential info material to the new rep. (essentially same as materially adverse + substantial relationship test). Doesn’t inquire into actual conf. Info; will presume it.

H. Third Party conflicts: 

1. Insurance: Gen Rule: Insured is sole client. 

a. MR 1.8(f): atty can take payment from 3P only if client consents, there is no “interference” w atty’s independent judgment or w confidential information protected by 1.6. [CA 3-310(f) functionally identical.]

b. MR 5.4(c): atty may not permit the payor to “direct or regulate” atty’s professional judgment. 
(i) Atty may disclose information, incl legal bills and work descrip to the insurer, IF it will benefit the client and is impliedly authorized; if not, may not disclose wo consent. 
c. Ca. Civ Code § 2860 sets up cooperation bt the insured, counsel and insurer: insured has right to choose independent atty (insurer can’t dictate who the atty will be); counsel & insured must disclose to the insurer all info concerning the action, except privileged materials in insurance coverage disputes; and timely inform&consut the insurer on all matters relating to the action. [most states do not have such provisions]
(i) Both insurer’s and insured’s lawyer allowed to participate in all aspects of litigation. Counsel cooperate fully in exchange of info that is consistent w each counsel’s ethical and legal obligation. [each side has counsel…good scheme].
d.  FL’s new ethics rule requires atty to find out who they are representing and clarify that to the client. 
e. Most states allow in-house counsel to rep insureds as long as conflicts rules are obeyed; 2 states prohibit use of insurer’s in house counsel to appear in court for insured. 

2. Other 3P Conflicts: 

a. CA requires written disclosure of all kinds of potential conflicts. 3-310. 

b. MR/MC only generally deal w the conflicts, e.g. lawyer’s personal interests.

X. Litigation Ethics

A. Adversary System: lawyer is independent advocate, contentious presentation of evidence, and officer of the court to ensure fair resolution/process.
B. Sanctions for Improper Advocacy

1. FR 11: frivolous claims and arguments: Atty certifies, “after an inquiry reasonable under the circumstances,” that legal claims, defenses and arguments are warranted by existing law, or by a nonfrivolous arg for the extension, modification or reversal of existing law; or to establish new law; certifies that it is not presented for improper purpose; that factual allegations have evidentiary support; and that denials of factual contentions are warranted. 

a. Std of “objective reasonableness”: whether a reasonable atty in like circumstances could not have believed his actions to be legally justified. 

b. Factual contentions must have evidentiary support or likelihood of evidentiary support. (atty doesn’t have to believe it is true); if a factual contention ceases to have evidentiary support, you must wdl the argument. Must investigate the allegation. 

c. Safe harbor provision: R11 motion can’t be filed unless challenged paper is not withdrawn or corrected wi 21 days after service of the motion. 

(i) Sua sponte R11: ct must use extra care bc there’s no safe harbor

(ii) Penalty should be limited to what is sufficient to deter repetition of conduct. 
d. Can’t intimidate participants in client’s cause; must have respectful attitude.

e. Similar rules for frivolous appeals; and gives court discretion to award damages or costs to appellee.

f. May be disciplined. MR 3.1, CA 3-200 similar to FR11’s lg. 

2. NO personal opinion about justness of a cause, credibility of witnesses, culpability or guilt in front of the trier of fact. MR/Res/CA 5-200. 

3. NO misleading the court in legal arg or factual contention; must help court w basic law; reinforces competence and diligence. Jorgenson.

4. Improper influence: Restatement: atty may not communicate or seek to influence the jury pool or the juror, judge (no ex parte meeting or gift or loan); witnesses (allowed to interview, not to counsel on false testimony); only expert witnesses may be paid a fee, nonexperts limited to reasonable expenses; no one can be paid a fee contingent on the outcome. (CA 5-300, 310, 320)(same).

5. Inherent power of court to sanction anyone for abusive or bad faith conduct; to hold attys in contempt for courtroom behavior or disobeying court order. 

a. Attys must be reasonably civil: MR: can’t use means that have no purpose other than to embarrass, delay or burden a TP; impugning integrity of judge; engaging in conduct prejudicial to the administration of justice. 

(i) Lee: even if client wins, trial court can reduce fees (by over $300k here) bc of over-zealousness. 

b. Reduction to reasonable hourly rate—depends on what the quality of the work would be worth (prevailing market rate in the relevant legal community for similar services by lawyers of reasonably comparable skills, experience, reputation…); e.g. atty in Lee had fees reduced from $300/hr to $150/hr, and $0 for trial portion.

C. Client Perjury: Perjury = after oath, states any material matter which he doesn’t believe to be true. [includes depos]. Recanting is a defense/cures perjury.
1. MR 3.3: candor toward tribunal: atty may not knowingly make a false statement of fact or law to tribunal; fail to correct a false statement previously made by atty or client; [must offer contrary evidence]. If client, then atty must take reasonable prevent/remedial measures.
2. CA 5-200: atty shall use means only as are consistent w the truth; not mislead the tribunal; shall not intentionally misquote law.

3. Crim: Client has right to testify, but not to perjury.  If atty thinks he’s going to lie, you (1) try to talk him out of it [say that’s usu caught on cross]; (2) seek to wdl if before trial; (3) if at trial: allow client to testify in narrative manner, or try to get client to recant. If court permits wdl and it will negate the effect of false testimony, then do so. Most jx agree that atty has duty to inform tribunal of false testimony, even in crim trials.
a. Fed sentencing guidelines allow judge to enhance sentence if he unilaterally believes (even wo charge) that D lied on stand. 

b. DePallo: crim D testified falsely, OK for D atty to use narrative form, and did not refer to D’s testimony in closing. SC says to: 1. persuade to recant; 2. withdraw if possible; 3. disclose to tribunal/narrative form. 

4. Civ: client has no right to testify, and you can refuse to call him. If he lies on the stand, try to get client to recant; if he won’t, then disclose perjury to the court.

5. exception to confidentiality—disclose all to tribunal (except CA)
D. Handling Tangible Evidence MR 3.4(a); CA 5-220: Most states forbid altering, destroying or concealing evidence. Restatement: atty may take possession of physical evidence for at time reasonably necessary to examine it, but then must notify authorities of his possession or turn it over to authorities; but if oversteps, may be an “accessory after the fact”.

1. Rule: Leave the evidence where you find it. If crim D atty comes into possession of incriminating evidence, must turn over to authorities, but you don’t have to tell them about how you got it. If you got the item from a TP (i.e. not your client), then there’s no privilege, and can’t refuse to testify about how the evidence was obtained. Morrell [also citing CA case]. 

2. Stolen goods: if atty gets hold of this, must return to rightful owner (not the client, bc that would be helping a crime); need not name D.

3. Other law may compel disclosure of tangible evidence; sometimes, other law may not apply to the privileged communications (e.g. atty that didn’t tell about where the body was, even though he went to look at it). 

4. CA: if you know where it is, your duty as advocate for your client means you don’t go take it (although you can go look at it); leave it where it is. No duty to tell, bc you haven’t removed it (which would make authorities look for it in vain). 

5. Civil cases: based on discovery rules. 

6. Spoliation: tort claim that compensates P whose prospective economic advantage (bringing a case and win money) has been damaged by D atty’s willful or negligent destruction of evidence. P’s atty who negligently destroyed evidence did not owe duty to defendants to preserve evidence (instead, it was a discovery sanction). 

E. Litigation Counseling: No mandate to counsel on ADR; MR: suggests to inform client of dispute resolution that might be reasonable alternatives to litigation; Negotiation/Mediation/Arbitration

1. Arbitration: speedy resolution, but arbitrator does not have to follow the law and can’t be reversed for making legal errors (except if it requires parties to violate the law)

2. “Court annexed” ADR widespread in many states, where ct mandates mediation/ADR before resorting to litigation. 

3. Settlements: Restatement: ok to initiate settlement discussion, but not to conclude them wo client consent. But better practice to always talk to client first. Settlement is binding if TP has reasonable belief that the atty has apparent authority to bind the client. 
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