Chapter 1: Professionalism & Practice of Law
The concept of professionalism: ( Many regulations of lawyers come from the idea that this is a profession

Profession vs. Business

· Marketing, advertising

· Idea that a business is self interested; but a profession is a service to the public

· Businesses don’t require the same licensing or education

· Professions don’t have as a characteristic that they are self interested; PRIMARILY serving the public interest ( just because they are wealthy doesn’t mean you are self interested; money comes to you

· Professions tend to be SELF REGULATING ( detailed codes of ethics; medical boards, State Bar, judges.
Sources of Regulation of Lawyers:  Ethics rules are passed by government bodies; and if violated can give rise to discipline

· Main Ethics Rules:  ABA Model Rules (adopted by most states); in CA: Rules of Professional Conduct

· Each state governs the practice of law.  Discipline, admission, ethics rules.

· State Supreme Courts ( Final word on standards, admission, discipline, ethics rules.

· CA has a unique and regrettable setup.  Rules of professional conduct from CASC BUT supplemented by legislature which also passes rules.

· Every other state has held that it violates separation of powers for leg. to regulate lawyers.

· Disciplinary function (self-regulating):

· Sanctions: 

· (1) disbarment, (2) suspension, (3) public reprimand, (4) private reprimand, (5) probation

· (Notice no compensatory damages); Do NOT fine attorneys; Nor do they have the power to make lawyers pay compensatory damages to client

· Some states have allowed restitution --> where lawyer would refund fees to client.

· Sanctions don’t look criminal; but when a lawyer files a complaint against another lawyer, the victim does not run the discipline, the STATE runs the discipline (sort of like a prosecutor in criminal).  Not a substitute for civil or criminal remedies.

· Ethics Opinions – each body that provides rules, also produce advisory answers about how the rules would apply.  Good source of guidance, but not binding. ( CA has an ethics hotline; they will give you an opinion.

· Other Law:

· Law outside the ethics rules applies to lawyers just as any other person. 
· Can be disciplined by the Bar for not following other law (ex. Parking tickets, non-work related conduct) ( Even if it has nothing to do with being a lawyer

· CAB&P 6102(c)

· Summary disbarment (could be permanent) for certain felonies involving moral turpitude

· Could be summarily disbarred even if not convicted (lower standard) 

· Bates v. State Bar of Arizona:
· Facts:  AZ had a prohibition on advertisement.  2 lawyers ran an ad, listing fees for routine services.  Attorneys were disciplined.  P argues that this is constitutionally protected commercial speech
· Held:  Ads were protected by 1st amendment; so long as they are not deceptive, false, or misleading.
· Reasoning:  Ads will not damage legal profession.
· Powell's concurrence/dissent: (Powell was the former head of the ABA)
· Would uphold the statute - even completely truthful ads could be restrained or banned by the state bar.
· By striking down this law, the supervisory power of the courts over the bar have been weakened.
· Lawyers were governed by the states; the SCOTUS had never entered this arena.  States can no longer regulate as they please.
· Federal system allows for states to experiment with what regulations work, to come up with the best laws.  Experimentation is now chilled because states have to be concerned about the SCOTUS.
· Ads themselves (even truthful) will mislead many who respond to it - (personal injury law; representing that lawyer wins clients millions)
· Client has no way of knowing what services he needs (thus misled).  Clients don’t have the ability to understand what the prof. is doing.
· Other argument:  Ads give clients information to choose; otherwise personal injury plaintiffs would be hurt, not have access to attorney.
· The ban on ads protected existing attorneys from competition from new attorneys ("making it harder to join the club).
· Shapero v. Kentucky Bar Ass'n:
· Note: Solicitation is largely still banned by the states today.  Advertising different than solicitation because solicitation is more targeted.
· Facts:  KY regulation that banned solicitation letters sent to potential clients.  KY said he could not send this letter.  P challenged the rule as unconstitutional.
· Held:  This was protected speech.  Rule struck down.
· O'Connor dissent:  All about her view of professionalism
· Thought that analogy between legal services and business products is wrong.  (tremendous power of attorneys) (professions are qualitatively different than businesses)
· Asserts that State has a substantial interest that would be sufficient to justify a ban on attorney advertising.
 

The Duty to Perform Pro Bono Work

· Self interest is subliminated to the client's interest and the public good.

· Recognized duty of lawyers to do pro bono work.

· MR 6.1 - Voluntary Pro Bono Publico Service - No mandatory pro bono (thus, cant be disciplined for)

"Every lawyer has a professional responsibility to provide legal services to those unable to pay. A lawyer should aspire to render at least (50) hours of pro bono publico legal services per year.
To persons of limited means, and participate in activities for improving the law; also contribute financially

Question:  Should the ABA require pro bono work?

· Pros:  more work would be done; would not disadvantage people who want to do the work but would hurt their firm standing

· Cons: If people are forced to do work, they won’t do a good job and could hurt the client.
Schwarz v. Kogan:  FL state law requiring lawyers to report how much pro bono they have done.  Law upheld.

 

Note on Fighting Bias and Prejudice

· Several states have prohibited lawyers from displaying bias or prejudice. (Fear that this is unconstitutional on 1st amendment grounds; i.e. if someone wants to be a racist, their speech may still be protected).

· Hayden's take:  Lawyers are in a special position to model anti-biased behavior.

 

 

Legal Education and Bar Admission

· Law School: Law was seen as a profession that required a formal education.  Has produced a standardization of (1) curriculum, (2) professors, (3) who goes to law school
· Bar Exam:  Used to be oral, and were perfunctory; now states use the Multi-state exam, and a state portion.
· Character and Fitness certification:
Every state requires that you pass a character and fitness test (filling out a short form)
If a hearing is required, burden of proof is on the applicant to prove Current character and fitness
In Re Application of Chapman:
· Facts:  A filed for admission to the bar.  CF Investigation and recommendation that A be approved.  A passes bar.  Then office of admission gets letter saying that A was involved in civil matter (for deceptive sales practices).  Panel found that A failed, because has not demonstrated requisite character and fitness.  Note:  he never admitted the allegations in the civil suit, and the matter was settled.

· Typical case:  in that perceived misconduct (even though not criminal) can be a basis for not admitting an applicant

· Clients can tell when lawyers are ripping them off or misrepresenting; so if Bar believes that A might do this, then they wont admit them.

· Note:  The state does not have the burden of proof; the burden is on applicant to show good character. (by clear and convincing evidence)

· Note:  Offenses that involve dishonesty are going to be much more serious

· In re Application of Converse:  You can be turned down for admission to the bar even for engaging in protected speech.  Law student who said bizarre things and would attack his law school's dean.

· In Re Hamm:
· Facts:  1st degree murderer, pled guilty.  Shot two people execution style.  While paroled, attends ASU Law school and does very well.  Is a model student and graduated summa cum laude.  He is denied admission to the bar because of character and fitness.

· Further complication in that he gave excuses for the murders and tried to minimize his involvement.  (Thus, not forthright and truthful)

· Also child support payments that he continues to disobey by not paying.

· Note: the incidents themselves are not as important as the lack of candor.

· Important Note:  You have to show good character NOW.  The past does not matter as much, so you have to be truthful NOW.

· Court:

· The more serious the crime, the higher the burden is to show that you have good character.

· Decided not to admit the applicant

· Dortch:  Solder returning from Vietnam, robs a bank, and shoots a guard.  Serves his full sentence.  Was fully honest with the board.  He was denied admission.

· States felt that the crime was so serious, the applicant could not establish good character --> tantamount to a per se rule against admission for murderers.

 

The Unauthorized Practice of Law (UPL): two types (1) by non-lawyers, and (2) by lawyers
· (1) The unauthorized practice of law by non-lawyers (where they are not claiming to be a lawyer) 

· Note: the state bar can not regulate non-lawyers for the UPL.  In FL, the state bar can seek an injunction to enjoin the UPL.

· The Florida Bar v. Brumbaugh
· Facts:  D sets up office to perform secretarial services, with "Do-it-Yourself" forms for divorces, wills, etc.  If she had just been typing, this would not be the UPL.  She was advising people as to what forms to use, and answering a few questions about where to file.  No customer complained.  Bar claimed that this was legal advice

· Court:  Agreed with the Bar and enjoined D from doing this.

· Note:  this is a very low threshold for what the "practice of law" is.

· D argued that the way the law is, you are supposed to represent yourself.  But why can’t you have someone assist you if you want to represent yourself.

· The inadvertent effect of this, is that clients have to (1) either spend the money to get a lawyer, or (2) risk representing yourself with absolutely no assistance.

· This seems to be very monopolistic; creating work for lawyers

· Other argument in favor of UPL rules:  protect the public from being advised in legal matters by unqualified persons that can’t be controlled.

· What is the "Practice of Law"
· No uniform definition; each state defines what it is.  Not very clear in most states.  

· Ex. "Those acts which lawyers customarily have carried on from day to day through the centuries"

· Ex. "Any action taken for others in any matter connected with the law" ( Vague
· Federal Practice:
· Federal agencies can set their own standards for who can practice before the agency.  (Could allow anyone to practice).

· Many federal agencies allow non-attorneys to practice. (even in complex actions)

· States have challenged this, but it has always been upheld because of supremacy clause.  Federal agencies can set their own rules.

· Thus, doesn’t Brumbaugh seem crazy?

· (2) The UPL by lawyers not properly admitted in the state (but admitted in another state)

· Model Rule 5.5:  get from supplement

· Violation to assist another lawyer in the UPL

· Cant establish an office or continuous presence; cant represent that you are admitted in the state

· Seems to say that you flying into a state to meet a client is NOT the UPL.

· Birbrower v. Superior Court (note: this opinion has been reversed in part) (caused much uproar)
· Lawyers admitted in NY, representing CA incorporated company.  Flew into CA to meet client; gave legal advice about how to resolve dispute.

· TWO ISSUES: (1) Is this the "practice of law" at all?; (2) If yes, is it "Unauthorized" - i.e. does it violate CA rules?

· Practice of law - explained by case law

· Representing someone in court; Legal advice and legal instrument and contract preparation.

· Dissent says that these are not the right cases --> Baron is:  "The representation of another in a judicial proceeding or an activity requiring the application of that degree of legal knowledge and technique possessed only by a trained legal mind"

· Dissent doesn’t think this is the practice of law.  Arbitration is not a judicial proceeding.

· Arbitration proceedings do not involved the application of law!  Private ADR, can set up own rules.  No need for a trained "legal" mind.  Non-lawyers are involved in arbitration all the time.

· Majority held that this is the practice of law

· Issue of whether it is "unauthorized"? (criminal offense)

· Physical presence is one factor

· No one may recover compensation for service as an attorney in this state unless a member of the state bar.

· Court voids the fee agreement

· NOTE:  If this sort of conduct is the UPL, this will increase the cost of legal service to clients (have to get different council)

· Are you forced to hire permanent Wyoming council when there is a random matter and you have permanent council in Chicago?

· In CA, the legislature has a role in setting rules for lawyers.  Legislatures amendment the CPC to allow lawyers admitted in other states to represent clients in arbitral proceedings in CA.  Note:  Rest of Birbrower is still good law.

· (STUDY THIS) ABA amended 5.5(c) rules on multi-jurisdictional practice (MJP). - Majority Rule (but not in CA) --> A lawyer admitted in another US jurisdiction, not suspended, can provide legal services on a temporary basis, (1) if you retain local council, or (2) in a proceeding …; (3) in ADR, (4) catchall provision. (c)(4) is the most important.

· Can't set up office; these are on a temporary basis

· NOTE:  states don’t require that In-House Council be admitted to the state bar in their state; as long as they are a member of another state bar and they only give advice to their employer.

· If you are in purely federal practice; if you are a member of the bar in any state, you can practice in any other state. (important for patent attorneys).

· These rules recognize that lawyers practice across state borders routinely.

· Do these rules undermine the state regulation of lawyers?

· CA Court thinks that this is protective of clients from lawyers who don’t know what they are doing.

· This argument does not seem to hold up because CA does not require a lot of state specific expertise

· You can always look up the law.  Mostly general principles of law taught at law school.

· Foreign Lawyers: GATS - requires that nations work out rules for legal professionals 

· In the US, states have to develop rules to allow foreign attorneys to come in and practice for a period of time; and vice versa.

· Loosening of national boarders in the practice of law.  Plus, much is done in English.

Chapter 2:  Incompetence and its Consequences

· Section 1 – The Effect of Lawyer Error or Misconduct

General rule that a principle is bound by misdeeds of the agent
FRCP Rule 60(b): provides relief from judgments, but only where lawyer's neglect is "excusable."
Most states have equivalent rule.

Bailey v. Algonquin:
Facts:  default judgment against the client for discovery abuses; client did not know that its lawyer had not be complying with court orders.  Client tries to vacate the judgment via Rule 60

Held:  Court would NOT vacate the judgment.  Lawyer’s actions were not excusable.
Not easy to get out of a judgment (also, abuse of discretion standard on review)
Mere lawyer incompetence is not a circumstance to get out of judgment
Law:
60(b)(1): Relieved for final judgment for "Mistake, inadvertence, surprise or excusable neglect"
60(b)(6): or for "any other reason justifying relief from the operation of the judgment"
There has to be "extraordinary or unusual circumstances"  ( A high standard
Finality is a very strong interest in this country
Rule:  Some states grant relief from judgments (1) where the lawyer has "completely abandoned" the client, or (2) where the lawyer's neglect constitutes "gross negligence" (Gross negligence standard is really criticized; not followed in many states)
Some states follow an "extraordinary circumstances" standard.
Note 7: CA statute; lawyer must pay a fine and attest to their mistake in a sworn affidavit.
Note 10:  Exception to general agency law:  Most states hold that lawyers can NOT settle a claim for the client ( client's decision.  If lawyer settles, the client is not bound by the acts of the agent
NOTE:  The remedy of having a legal malpractice claim is not very comforting.  Very difficult to prove, expensive, could be judgment proof.
· Section 2 –  Legal Malpractice in Civil Matters:
Elements: basically a negligence claim
(1) Duty, (2) Breach, (3)  Causation, (4) Actual Harm/Damages
· (1) Duty:
Economic tort; the existence of duty is really important, because usually there is not a duty to avoid causing someone economic harm.
Attorney-client relationship automatically creates a duty; some non-clients may sue also.
Scope:  reasonably competent similar atty. Standard.
· (2) Breach of Duty
Lawyer's conduct falls below the standard of care of a reasonably competent similar attorney
· (3) Causation
“But for” breach, no harm (actual cause)
  Plaintiff and type of harm foreseeable (proximate cause) ( usually a non-issue
· (4) Actual Harm
P MUST show a better result would have been obtained without attorney negligence (THIS IS THE MOST IMPORTANT ELEMENT) (hardest to prove)
Ex. Have to show that you would have won the case.
Lawyer who really screws up, but doesn’t cause any harm to the client, is not liable for legal malpractice. (This is where most clients lose)
Damages are compensatory ( must have harm
Have to prove "Case within a case" (  D will have harmed the client (P) ( underlying case
Element of Duty: (with economic harms) there has to be proof that there was a legal duty owed.
· A.  Establishing that a duty exists:  Duty is established by showing that an attorney-client relationship exists; this relationship gives rise to a duty.
· Rest. of the Law governing Lawyers § 14 – Common law rule (not addressed by state law)
· A relationship of client and lawyer arises when:
· (1) A person manifests to a lawyer the person's intent that the lawyer provide legal services for the person; and either
· (a) the lawyer manifests to the person consent to do so; (NOTE: this could be implied) OR 
· (b) the lawyer fails to manifest lack of consent to do so, and the lawyer knows or reasonably should know that the person reasonably relies on the lawyer to provide the services
· THUS; ambiguities about whether the relationship exists should be resolved by the LAWYER.  Say, "I am not your lawyer".
· Rest. § 15:  When a person discusses with a lawyer the possibility of their forming a client-lawyer relationship for a matter and no such relationship ensues, the lawyer must use reasonable care to the extent the lawyer provides the person legal services.

· Thus, DUTY OWED to prospective client.

· Togstad v. Vesely
· Facts:  husband rendered paralyzed by doctor.  Wife seeks attorney's advice about whether she had a claim.  She told him events happened 14 months ago.  A never billed her, never agreed to represent her.
· Conflict over the facts; D claims that he did not give an opinion on the merits, but that she didn’t have a case that his firm wanted to handle.
· P claims that D never told her that the statute of limitations was running on the claim.
· What could D have done to avoid liability?:  It is incumbent upon the lawyer to clarify any ambiguities.  Ambiguities construed against the lawyer.
· Clarify things in writing with the potential client.  Clarify the scope of your representation.  
· NO DUTY to take the case.  Not required.  BUT refer them to another attorney.
· NOTE:  Lawyer has the duty to explain the relationship and the scope of it.  Because if a client reasonably believes something different, it is the clients view that will prevail.
· Owing duties to non-clients – Leak-Gilbert v. Fahle 
· Cases have held that lawyers owe duties of care to certain non-clients:
· Beneficiaries of a will prepared for a client
· "Primary beneficiaries" of a lawyers work – where client's purpose in retaining the lawyer was to provide a benefit to the non-client
· When clients intent to benefit a 3rd person.  3rd person can sue lawyer.  P87 note 3 (this will depend on the facts)
· Those whom the lawyer knows or should know will rely on the lawyer's work, and who do rely to their detriment (such as recipients of opinion letters).  If lawyer makes representation to a bank on behalf of a client (for purposes of securing a loan), and bank relies on in, then the bank could sue the lawyer.

· B.  Standard of care for lawyers: the degree of care, skill, diligence and knowledge commonly possessed and exercised by a reasonable, careful and prudent lawyer in the practice of law in the jurisdiction, under the same or similar circumstances.
· Jurisdiction:  Lawyers are compared to other lawyers in the jurisdiction.
· Exception to the T.J. Hooper: legal profession does set its own standards.  Maybe the entire industry is negligent, but lawyers are compared to other lawyers.
· Need an expert witness to testify to what lawyers customarily do.
· Ethics Rules as Standard of Care:  What if attorney's malpractice is also attorney misconduct?
· ABA RULE:  Ethics rules DO NOT! set the standard of care; MAY NOT to be applied as negligence per se; BUT a breach of ethics rules can be evidence of a breach of duty.
· CA Rule:  Rules do not create a private right of action.  But the CA rules are admissible and relevant to breach of duty (i.e. evidence of standard of care)
· Element of Breach

· Proof that the lawyer’s conduct fell below the standard of care.  (question of fact for jury)
· Breach of duty is a "foresight" test, not a hindsight test.  What a reasonable attorney would have done at the time of the act, excluding the benefit of hindsight.
· Majority Rule:  Prima facie negligence to misadvise a client on a settled point of law that can be looked up by the means of ordinary research techniques. ( Clear breach of duty.
· What if the law is unsettled (or not clear):  Not an excuse for not doing research.  Have to show you at least attempted to find out the law
· Lawyer must act with reasonable care to be protected by the rule about unsettled law.  Must do research to be informed.
· NOTE:  Where an attorney is sued for malpractice, attorney client privilege is off (client can also access all attorneys files) 
· Equitania Insurance Co. v. Slone & Garrett
· Held:  Lawyer CAN be held responsible for errors in judgment.  Ones that deviate from the standard of care.  Thus, jury instruction was improper.
· Note on Breach of Fiduciary Duty:
· A lawyer is a fiduciary to the client (a person in whom another places trust, and owes that person loyalty) 
· Standard for when this is breached:  Breach of duty of trust or loyalty
· Ex. Self-dealing, violating client confidences, representing conflicting interests.
· Lawyer can be sued on both theories: (1) legal malpractice, (2) breach of fiduciary duty
· Breach of Fiduciary Duty ( equitable remedy (thus, can get different remedy than malpractice claim) (can get ill-gotten gains)
· Constructive Trust ( Form of restitution
· Mere attorney incompetence will not give rise to a breach of fiduciary duty claim
· Element of Causation:
· Must prove a causal link between breach of duty and the actual harm.
· Actual cause: "But for cause" or "material element and a substantial factor in bringing about the injury" when multiple causes.
· Proximate Cause:  Whether, the injury is of a type that a reasonable person would see as a likely result of his or her conduct.  Or, whether the harm suffered within the scope of risk created by the lawyer. The occurrence must have been reasonably foreseeable.  Not what actually happened, but what the reasonably prudent person would then have foreseen as likely to happen, is the key to the question of reasonableness.
· TIG Insurance Co. v. Giffin - Issue of proximate cause/scope of risk (note: not usually a disputed issue in legal malpractice)
· Facts:  Failure to produce a document resulted in 1.2 million in legal fees. 
· Held:  Not a proximate cause, because the type of harm suffered by the P (1.2 mil in attorney's fees) was not a reasonably foreseeable consequence of the failure to produce the documents at the time the breach occurred.  Failure to produce documents is a mistake, but is very common.
· Worsham case:  Man retains law firm to sue for discrimination.  Firm did not act right away.  Man committed suicide.  Wife sues for malpractice (example of no proximate cause).   
· Held:  suicide was not a foreseeable type of harm resulting from failing to timely bring a suit.

· Element of Actual Harm:

· Standard: Plaintiff must show the a better result would have been obtained without attorney negligence
· Ex. Have to show that you would have won the case.
· Lawyer who really screws up, but doesn’t cause any harm to the client, is not liable for legal malpractice. 
· Damages are compensatory ( must have harm

· Have to prove "Case within a case" (  D breached duty ( P would have won underlying case
· Transactional Malpractice:  Viner v. Sweet:  The plaintiff is required to prove that had the lawyer acted non-negligently, a better deal would have been struck.  
· NOTE!!!!:  Lawyer does not have to cause a client to lose a case in order to be liable. (ex. P wins 1 mil but should have won 2).  Issue is whether a better result would have been obtained absent negligence.
· CA State Auto v. Parochan:  Lawyer recommended against a 50k settlement; his client later settled for 850k.  Client sued the lawyer for not advising them to settle.
· Flip side: Lawyer recommended settlement, but client could have got much more. Held: This can be legal malpractice; damages = difference between what P got and what P should have got.
· Part of Actual Harm:  Have to show that you would have won the underlying case
· P in Togstag proved by a preponderance of the evidence that P would have won the underlying case.
· Case within a case ( note that this is expensive.  Had to hire medical experts.
· Emotional Distress Damages are NOT allowed (as this is an economic tort).  (also no IIED liability)

· Proving a Legal Malpractice Claim:
· Very difficult for several reasons.  (1) have to prove all elements, (2) have to prove the underlying case - more difficult because of passage of time, also much more complicated because much of the work has often already been done by the negligent attorney.
· Experts are generally required on 2, sometimes 3 elements:
· (1) The applicable standard of care; (2) Breach of that standard; (3) Causation
· Note: Common Knowledge exception – no expert is required if an issue is within the "common knowledge" of jury.
· Experts have to be paid whether P wins or loses.  Thus, P's lawyer will not bring a case unless it is a clear winner.
· Vandermay v. Clayton
· RULE:  If an expert is needed, and you don’t have one, you will lose as a matter of law
· Here:  Expert didn’t have knowledge of care ordinarily is exercised by lawyers at small firms (mismatch of experience). ( Thus, trial court said that he was not a qualified expert.
· RULE:  If a lay jury could clearly understand the issues, an expert is not be needed.
· Analogy:  when doctor amputates the wrong leg.  Within the common knowledge of the jury.
· Note 4:  Geographic scope – most states set the relevant geographic scope as the state (i.e. a statewide standard of care).  Other courts are not as rigid, thus if lawyer from a different state, that goes to the weight of the testimony, not its admissibility.
· Note 5:  Specialists – Specialist lawyers are usually held to the standard of care of other lawyers in the same specialty.  Usually don’t need to be a specialist from the same state (i.e. national experts).
· Defenses to a Legal Malpractice Action:
· (1) Contributory/Comparative Negligence – (note: D has to prove all the elements of negligence)
· Types:
· "complete bar" rule ("traditional" common law rule) (only 4 states follow)
· "modified comparative" (P's claim is reduced by % of fault, not barred, unless P's fault is equal to or greater than D's) (i.e. if P 51% at fault, P's recovery is completely barred).
· "pure" (P's claim is reduced by % of fault, not barred) (CA) (ex. P 75% at fault, D 25% ( P still recovers the 25% of damages)
· Clark v. Rowe:
· Facts:  P 70% at fault, D lawyer was 30%; modified state, P got zero
· State had CN statute that did not apply to economic torts, but court adopted the rule for legal malpractice cases.  (Court didn’t have to do this).
· Note:  Where the duty is to protect client from their own negligence, CN should not be allowed as a defense.
· (2) Statute of Limitations – SOL will bar a plaintiff from bringing a malpractice claim
· ISSUE: when does a claim accrue; upon discovery of the malpractice or on the date of occurrence?
· Discovery rule (majority rule) ( When injury is latent; clock starts on date of discovery, when you knew or should have know of the injury.
· Continuous representation rule ( When lawyer is rep client and commits legal malpractice, but the representation continues after the malpractice, the SOL does not begin to run until after the representation has ended. (Lawyer could even admit the negligence to the client, and try to fix the situation; still SOL does not begin to run until representation is over) (majority rule, but not in all states; is in CA)
· RULE:  Representation ends not when lawyer stops providing services; If client reasonably THINKS the lawyer is still working, even if he is not, for this rule, there is still continuous representation.
· NOTE:  CRR only applies when the representation is on the same client matter; thus, even if lawyer represents the client on a different matter, the SOL still begins to run when done on the client matter subject of the suit. 
· Section 3 – Ineffective Assistance of Counsel (IAC)
· General Notes:
· Remedy sought is reversal of sentence/conviction (prosecutor could still re-file)
· Constitutional Law - 6th Amendment - "In all criminal prosecutions the accused shall enjoy the right to . . . have the assistance of counsel for his defense."
· Word "effective" has been read into the amendment.
· This is about justice and fair trials.  Did counsel’s conduct undermined the process so the trial could not have reached a just result?

· Hard standard to meet (only 4% win)

· Strickland Standard:  A convicted D’s claim that counsel’s assistance was so defective as to require reversal of a conviction has 2 components: 
· (1) Counsel's performance was deficient – D must show that counsel made errors so serious that counsel was not functioning as “counsel” guaranteed to the D by the 6th amend. (i.e. "serious attorney error"); AND
· Must look at objective reasonableness of counsel’s challenged conduct on the facts of the case.  D must identify unreasonable acts or omissions.  Then court, looking at all circumstances, determines whether they were unreasonable.
· Presumption of attorney competence – "Counsel is strongly presumed to have rendered adequate assistance and made all significant decisions in the exercise of reasonable professional judgment.”

· Ex. lack of investigation, failure to raise objections, 
· (2) This deficient performance prejudiced the defense (defendant was deprived of a fair trial whose result is reliable) ( adverse effect on the defense
· Test for Prejudice:  "The D must show that there is a reasonable probability that, “but for” counsel's unprofessional errors, the result of the proceeding would have been different.  A reasonable probability is a probability sufficient to undermine confidence in the outcome."
· Thus, if D is clearly guilty, even if serious error, D will not get a new trial.

· NOTE:  court doesn’t have to address both elements if it finds one deficient; (thus, courts focus on prejudice first, as it is harder to meet)
· Ex.  if lawyer fails to raise 4th amend objection to evidence that is used to convict the D
· Notes:

· Issue:  "Whether counsel's conduct so undermined the proper functioning of the adversarial process so that the trial cannot be relied on as having produced a just result."
· Court seems to be conflating "fair trial" with "just result"
· Marshall's dissent: It is not just about result, it is about fair process.
· IAC Claim not about attorney performance - This is not to be a critique of attorney competence (i.e. to weed out bad attorneys or make them more careful)

· Court says that there would be too many claims
· Court relies on the organized bar to ensure the attorney is competent (but this doesn’t seem likely, professional standards of competence are under enforced; not an adequate check on attorney competence) (Thus, not factually accurate).
· Note 5:  Should there be a higher standard in death penalty cases?
· Gov. Ryan suspended death penalty in IL because of poor attorney representation.
· ABA called for a moratorium on the death penalty until these issues are worked out.
· Note 11:  Mickens v. Taylor dissent - because he could not show that the outcome was different, he could not get a reversal.  Argument for higher standard.
· Cuyler v. Sullivan – Don’t need to show prejudice when counsel is burdened by a conflict of interest; but only if the D actively represented conflicting interests and that it adversely affected attorney’s performance.
· Note 10:  Where lawyer has failed to investigate (facts or law), that has been held to be clear lawyer error and clear prejudice.

· Conclusively presumed prejudice ( When criminal defendant is denied counsel at critical phases of the proceeding, reversal is required.
· Burdine v. Johnson:
· Facts:  capital case and lawyer falls asleep for major portions of the case
· Held:  prejudice must be presumed because lawyer missed critical stages of the trial 
· Prejudice presumed even when you can’t meet Strickland – here D pleaded guilty to 3 life sentences (overwhelming guilt)
· Note 5:  Times when lawyer is physically present, but it is like they are not there at all 
· Note 6:  Nance v. Frederick ( presumed prejudice because lawyer did nothing on the case

· Section 5 – Other Checks on Incompetence
· Substantive laws, ethics rules, a shared sense of professionalism, educational requirements, "the market"?
· (1) Substantive rules:
· Many rules place duty on lawyer to act competently

· MR 1.1 - mandates competent representation ( requires legal knowledge, skill, thoroughness and preparation.
· MR 1.3 - reasonable diligence and promptness
· MR 1.4 - lawyer shall explain things to the client (communication)
· CA Rule 3-110(A) - In CA you can only be disciplined for garden variety incompetence if you do so intentionally, recklessly, or repeatedly
· Could still be sued for malpractice (negligence)
· Note: even model rules states don’t hold attorneys in reprimand/discipline for mere negligent incompetence.
· Note that these remedies don’t get the client paid or free from jail
· Remedies:  Client Protection Funds and restitution system ( like an insurance fund.  Low cap amount.  CA 50k.  IL 10k.
· It is something for a client when lawyers have really done something bad.
· (2) Ethics Rules on Law Firms and Associations
· Supervisory and Subordinate Lawyers; Supervision and Independence
· MR 5.1:  Duties of supervising lawyers
· Lawyer who orders subordinate to violate rules, or knows of violation, can not escape himself discipline
· Firm has to have procedure in place to make sure that their attorneys are obeying the rules
· Have to take reasonable efforts to ensure that subordinate is following the rules
· NOTE:  This is a very real check on incompetence.
· MR 5.2:  Duties of subordinate lawyers
· Rule (a):  A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted at the direction of another person. 
· You are responsible if you violate the rules, even if you were ordered to violate them
· Rule (b):  A subordinate lawyer does not violate the Rules of Professional Conduct if that lawyer acts in accordance with a supervisory lawyer's reasonable resolution of an arguable question of professional duty. 
· If superior says do X, and it is not clear if it is a violation or not, you do not violate the rules
· MR 5.3:  Duties regarding non-lawyer assistance (paralegals, law student interns, secretaries, investigators)
· Cant use people to get around the rules because they are not subject to them
· CA Rule 3-110 has been used to discipline lawyers for failing to supervise both legal and non-legal personnel
· Reporting Professional Misconduct:

· MR 8.3 Reporting Professional Misconduct (most states have adopted these, but not CA) (THIS IS MANDATORY)
· (a) A lawyer who (1) knows that another lawyer has committed a (2) violation of the Rules of Professional Conduct that (3) raises a substantial question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority.  (“in other respects” ( meaning that just the violation of the rule it doesn’t mean you have to report; only if a substantial question is raised about these characteristics in other respects)
· Comments to the rule.
· An apparently isolated violation may indicate a pattern of misconduct that only a disciplinary investigation can uncover. 
· If a lawyer were obliged to report every violation of the Rules, the failure to report any violation would itself be a professional offense.  (i.e. you could be disciplined for failing to turn someone in)
· The term "substantial" refers to the seriousness of the possible offense and not the quantum of evidence of which the lawyer is aware.  (idea that if a lawyer is doing something bad, they are probably doing other things)
· Thus, degree of judgment is required
· When opposing client is being hurt but he doesn’t know it ( report.
· MR 1.0.1 - belief or believes ( supposing that a fact is true ( different than knows, knowledge
· MR 1.0.1(f) - knowingly, knows ( actual knowledge (but can be inferred from circumstances) ( More than suspects; more than mere suspicion
· (c) (4) This Rule does not require disclosure of information otherwise protected by Rule 1.6 (RULE on confidentiality).  Don’t have to disclose if disclosure would require you to violate your client’s confidentiality.
· But lawyer should ask client to consent to disclosure of the information; but if client refuses then that is ok.  But if disclosing it would harm your client, don’t even ask.
· IL has a more active reporting requirement.  Only limitation is if info is protected by attorney client privilege (much narrower exception than 1.6); IL has a lot more reporting.
· In re Riehlmann - violation of the rule, because D was told by another lawyer that the other lawyer had violated the rules in a serious way.
· California has NO rule on this in ethics rules

· No prohibition on reporting, except if involves a-c privilege

· There are a lot of disincentives to report; is this requiring the lawyer to do something that is socially frowned upon.
· If we were to make it permissive (i.e. "may"), this is no different from the current standard.
· Argument:  even if it would not be enforced, still has a purpose (like the pro-bono) (aspirational) ( Would this alone deter misconduct? 

 
Chapter 3: The Duty of Confidentiality
Confidentiality:  Two components to lawyer's duty to keep confidences of a client:

· (1) Attorney-client privilege and work product doctrine ( rules of evidence

· Precludes another party in litigation from asking what either the lawyer or client has said in confidence.

· Keep pieces of otherwise relevant evidence out of a proceeding. 
· Work product doctrine - limit on materials prepared in anticipation of litigation from discovery.

· (2) Professional duty of confidentiality ( rules of ethics and agency

· Much broader ( protects any information relating to a client

· MR 1.6:  Duty not to disclose AT ANY TIME, unless exception. (i.e. not just in litigation)

· Restatement of Law Governing Lawyers:
· Attorney-Client Privilege protects:  (all elements must be met to be protected)
· (1) A communication
· (2) made between privileged persons
· (3) in confidence
· (4) for the purpose of obtaining or providing legal assistance for the client
· General Principles of Attorney-client privilege
· A claim of protection has to be made, and it is usually made by OBJECTING TO A QUESTION on grounds that it seeks information; could also be made in response to discovery requests.  Could also move for a protective order, quash a subpoena, questions in depo/trial/rogs.
· Lawyer has duty to assert the privilege, unless client has waived it.
· Privilege belongs to the client; it is theirs to assert or waive.  Lawyer as agent has a duty to assert privilege if applicable.
· If court denies the claim of privilege, and no appeal is available, then info must be produced or could be held in contempt of court.
· A communication then can be ordered to be divulged
· Only comes into play if the adversary is seeking the info that is privileged
· Person seeking info can attack privilege or claim that it was waived
· California Evidence Code (CEC):
· § 953:  Holder of the privilege ( client, when he has no guardian or conservator
· § 954:  Client/Lawyer has right to refuse to disclose and prevent another from disclosing confidential communications
· § 955:  The lawyer has a duty to assert the privilege when the comm. is sought to be disclosed

· § 916(a): CA requires the judge to protect the privilege on his own motion, when there is no one to protect it (i.e. no client or lawyer present)
· § 915:  (a) Judge can not order disclosure of privileged information in order to rule on the claim of privilege; (b) you go into the judge’s office without anyone else present, tell the judge, and the judge rules.
· § 917:  Communication is presumed to have been made in confidence and the opponent of the claim of privilege has the burden of proof to establish that the communication was not confidential.
· CCP § 2018.070:  If you are asserting a work product objection, the party seeking the info can request an in camera hearing.

 

 

Purposes of A/C Privilege and W/P doctrine:

· A/C Privilege:  
· Lawyer owes a duty to the client to tell the client what his legal rights are.  Lawyer has to advise client about nature of communications.  IF the law did not protect these communications, lawyers would advise their clients not to tell them much of anything, because it could be used in trial.
· Client would not even tell the lawyer the facts; thus would not be able to properly represent.
· Work Product Doctrine

· A contrary rule would disincentivize attorneys to do quality work if the other party could get it.
· Ex.  What if you could just get a Latham memo? Interoffice firm memos are clearly protected.
· Work product doctrine
· A common law creation, now codified in FRCP 26(b)(3); CCP 2018
· Rule:  work product doctrine – protects against disclosure of (1) documents and other tangible materials, (2) prepared by a party or the party's agent, (3) in anticipation of litigation
· (a) documents or tangible materials are protected, NOT the underlying information
· (b) Only those prepared in anticipation of litigation (i.e. w/ an eye towards a lawsuit)
· Documents prepared in the ordinary course of business are NOT protected
· Usually said to cover materials not otherwise covered by the A/C privilege
· Note:  in CA work-product doctrine can apply to documents prepared by lawyers in connection with a transaction (very odd)
· Rule:  Party can obtain otherwise protected work product material by showing:
· (1) substantial need for the material in preparing the case, AND
· (2) that he is unable without undue hardship to obtain the information by other means
· This exception, if met, might allow in:  contemporaneous notes about what occurred in the accident; usual factual material that you couldn’t get through any other means.
· Rule:  Opinion work-product:  Mental impressions, conclusions, opinions and legal theories of lawyers are NOT discoverable at all, usually.  
· CCP 2018.030:
· (a) [opinion work product]  a writing that reflects an att's impressions, conclusions, opinions, or legal research or theories is not discoverable under any circumstances
· (b) [ordinary work product] is not discoverable, unless the denial of discovery unfairly prejudices the party seeking discovery (see above rule)
· NOTE:  this is meant to be a restatement of existing law (i.e. you can still cite CL cases)
· Note on Experts:  When WP is given to testifying expert, protection is waived; opinion WP generated by an expert is discoverable if he testifies, but not discoverable if just consulted.
· Attorney-Client Privilege
· Protects:
· (1) A communication (could be written, oral, or non-verbal) 
· (2) Made between privileged persons
· (3) In confidence
· (4) For the purpose of obtaining or providing legal assistance for the client
· Once you have shown that the communication is privileged, the other party can attack this by saying an element is not met or that the privilege has been waived
· (1) Communication
· Can be written, oral, or non-verbal
· RULE:  Privilege does not protect otherwise discoverable facts ( thus client can be made to testify about FACTS, even if he has disclosed those facts to the lawyer.
· protects communications, NOT information; info can be obtained through other means;
· (2) Made between privileged persons
· Basically just the lawyer and client or third parties that are present and necessary to further the interest of the client; ex. lawyer’s secretary, doctor, in some cases an accountant
· Stroh v. General Motors Corp.
· Facts: GM trying to get at info said to lawyer, claiming that there was an unnecessary third party (thus not made in confidence), because D's daughter was present
· Held:  daughter had key role by assisting/facilitating in the communication ( Thus, not an unnecessary third party.
· NOTE:  this could be different in a lot of states (this case came out the way it did because woman was so elderly) ( Thus, keep people out, or you might waive the privilege.
· Organizational Clients (2 approaches): who is a holder of the privilege
· Control group test (rejected by feds) - only people in the control group of the org are holders of the privilege and can waive it
· Upjohn test - Privilege extends to only where the communication concerns a legal matter of interest

· Prospective Clients are also privileged persons

· (3) In Confidence
· Client has to intend that what is said to the lawyer is made in confidence.  Have to take reasonable precautions to make sure it is in confidence. If not intended to be confidential, then not privileged.

· ISSUE OF PRIVATE PLACE:  cases that hold when meetings are done in restaurants, not privileged.
· (4) For the Purpose of obtaining or providing legal assistance for the client
· Crime Fraud Exception:
· Withholds the A/C privilege from communications with a lawyer that the client intends to use in furtherance of a crime or fraud.  Forfeits the protection.

· Thus, if it looks like the client was INTENDING to use the clients advice to further a crime; government can compel lawyer to testify
· Lawyer could be totally innocent, but the client is getting advice to use to commit a crime.
· NOTE:  This is not truly an exception; it knocks out element 4, so not for the purpose of obtaining or providing legal assistance.
· POLICY:  The lawyer's role is to get people to bring their conduct within the confines of the law.  Helping people obey the law (see Upjohn).
· Thus, furthering a crime is the opposite of what lawyers are to be doing.
· NOTE:  CFE does not apply to information a client communicates to a lawyer about past crimes (only ongoing or future).
· Lawyer has to be able to know about what the client has done in the past to instruct the client on how to proceed.
· NOTE:  If client blurts out the intention to commit a crime, but is not intending to use the lawyers advice to commit a crime, this may indeed be privileged.
· Most courts say that the whole conversation is privileged, even if a small part is not for the purpose of obtaining legal assistance; i.e. you cant pull out one sentence from a privileged conversation.  Also not subject to CFE.  (some courts go the other way).
· COME BACK TO THIS ( CA has a unique rule on this scenario (prof thinks it is bad): CEC 956.5 - No privilege if the lawyer reasonably believes that disclosure of any confidential communication relating to representation of a client is necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in death of or substantially bodily harm to an individual (not privileged, but lawyer can not just volunteer this info) (would only matter when lawyer is subpoenaed to testify against the client). 
· Duration of the Privilege:
· The privilege and work product immunity last forever
· They may attach while the client is prospective, and survive the termination of the relationship and even the death of the client.
· In re: investigating grand jury (Stretton):
· Held:  The expectations of the person who thinks they are a client are important.
· Protects a client's reasonable but mistaken belief that a communication is confidential; where they think the A/C privilege still exists.
· NOTE:  the lawyer is the one who knows the law, the client does not.  Lawyer has to tell the client what the law is.  Can’t expect the client to know what there legal rights are.
· Here:  It was reasonable for the former client to believe that because of their prior relationship, confidentiality remained between them.
· Policy note: If the privilege did not continue after death, people would not share openly with their lawyers.
· Waiver: Waiver will occur if client (or maybe lawyer) engages in conduct inconsistent with maintaining the privilege
· General Notes:
· Privilege belongs to the client; client decides what to protect.  Client has the power to waive the privilege even if the lawyer doesn’t think it is a good idea
· Client can waive intentionally, even over lawyer's objection
· Lawyer duty/default position is to assert the A/C privilege any time it comes up; unless client says differently
· Ways to waive the privilege: (conduct inconsistent with maintaining the privilege)
· (1) Failure to assert the privilege correctly – HAVE TO assert it or there is no privilege 
· (2) Inadvertent disclosure (be careful with privileged communications)
· SEC v. Cassano:
· Facts:  100 page memo of SEC gets accidentally produced in discovery and is obtained by Ds.  This was clearly work product, and probably A/C privileged.
· Held:  Inadvertent production waived these privileges.
· RULE:  3 approaches (followed in different Js)
· (1) Any disclosure waives privilege (very easy rule)
· (2) Inadvertent disclosure never waives the privilege
· (3) (Majority Rule) Balance a number of factors (i.e., sometimes inadvertent disclosure will waive privilege):
· (a) Reasonableness of precautions (the more precautions the less likely that this is a waiver)
· (b) Time taken to rectify error (once you know the error was made, do you immediately act to correct it)
· (c) Scope of discovery & extent of disclosure (the larger the doc production, it becomes more understandable how something could slip through the cracks -> thus no waiver)  (but also, the more info that is in the doc, the extent is too great and priv is waived).
· (d) Fairness (goes both ways)
· MR 4.4(b) – A lawyer who receives a document relating to the representation of the lawyer's client and knows or reasonably should know that the document was inadvertently sent shall promptly notify the sender.
· Doesn’t say if you have to return it or destroy it like fed rules do.
·  (3) Subsequent disclosure in non-privileged setting 
· (ex. client publishing conversation statements in newspaper)
· Partial disclosure - you cant selectively disclosed information; once you disclose part of a communication, the whole thing must come in; otherwise people would selectively waive then not let the adversary get at the full conversation
· Disclosure to government investigators
· Disclosure to testifying experts - if you give a document to a testifying expert, you have waived the privilege with respect to the document.
· Expert has to tell, if asked, what the basis of their opinion is (and then underlying document becomes admissible).
· Note: it expert is used as a consultant, rather than a witness, it remains privileged.
· (4) Putting-in-issue in litigation (ex. when client sues lawyer for malpractice)
· Most common way this occurs in malpractice cases (putting lawyer conduct in issue)
· CEC 958:  Breach of duty in L/C relationship - no privilege as to a communication relevant to an issue of BREACH, by the lawyer or by the client, of a duty arising out of the lawyer-client relationship.
· If client fails to pay fees (breach of duty), the privilege is lifted (but maybe ethics rules). 

Section 2 – Ethical Duty of Confidentiality:

Purpose: Similar to A/C privilege ( to encourage full honest communications between lawyer and client.
· General duty of LOYALTY: helps cultivate TRUST between lawyer and client
· Rules of Confidentiality:
· Model Rule 1.6 - "information relating to representation of a client" (VERY broad standard; covers everything related to client rep)
· "(a) A lawyer SHALL not reveal information relating to the representation of a client UNLESS (1) the client gives informed consent (waives confidentiality just like A/C privilege), (2) the disclosure is impliedly authorized in order to carry out the representation, or (3) the disclosure is permitted by paragraph (b), meets and exception."
· NOTE:  a lawyer can negligently violate this rule; different than the Code that had a "knowingly standard"
· Doesn’t matter if the client did not ask you to keep it secret, or that it wont embarrass client (compare to model code)
· COMMENT:  This contributes to the trust that is the hallmark of the client-lawyer relationship. The client is thereby encouraged to seek legal assistance and to communicate fully and frankly with the lawyer even as to embarrassing or legally damaging subject matter. The lawyer needs this information to represent the client effectively and, if necessary, to advise the client to refrain from wrongful conduct. Almost without exception, clients come to lawyers in order to determine their rights and what is, deemed to be legal and correct. Based upon experience, lawyers know that almost all clients follow the advice given, and the law is upheld.
· Model Code DR 4-101 (NY uses this) (this has been superseded by M Rules) - "confidences and secrets" (narrower rule)
· Cal B & P Code 6068(e); Cal R. 3-100 - "confidences and secrets" (page 196)
· 6068(e)(1) - "It is the duty of an attorney to maintain inviolate the confidence and at every peril of himself to preserve the secrets of his or her client."
· Confidences – are communications protected by the A/C privilege
· Secrets – other information gained in the professional relationship that the client has requested be held inviolate or the disclosure of which would be embarrassing or would be likely to be detrimental to the client. 
· Legislature added 6068(e)(2); gives an exception:  "Notwithstanding paragraph (1), an attorney may, but is not required to, reveal confidential information relating to the representation of a client to the extent that the attorney reasonably believes the disclosure is necessary to prevent a criminal act that the attorney reasonably believes is likely to result in death of, or substantial bodily harm to, an individual.
· Supreme Court adopts Rule 3-100:
· "(A) A member shall not reveal information protected from disclosure by Business and Professions Code section 6068, subdivision (e)(1) without the informed consent of the client, or as provided in paragraph (B) of this rule."
· "(B) A member may, but is not required to, reveal confidential information relating to the representation of a client to the extent that the member reasonably believes the disclosure is necessary to prevent a criminal act that the member reasonably believes is likely to result in death of, or substantial bodily harm to, an individual." (essentially (e)(2) ).
· NOTE:  This rule is so poorly drafted; it is totally unclear what the rule is.
· Exceptions to the Duty of Confidentiality:  (1-5 straightforward) (note: these exceptions are really a balancing of the interests of confidentiality vs. some other important interest)
1. Client consent - client can consent to a waiver, even over the lawyer's objection; (in complex legal ethics questions, try to get your client to consent) - but this must be informed consent; must tell the client what is at stake and what are the ramifications.
2. Lawyer's "implied authorization" - things that are in the public record (clearly available to anyone); (ex. If something is printed in the newspaper); things that no one in the world would think is confidential.  
3. Lawyer seeking legal advice for self (privileged) - If a lawyer is implicated, can discuss matters with his lawyer.
4. Other law or court order compels disclosure - when a court is ordering you to do something, you must follow the court order.  Court's are the highest authority that the lawyer must submit to.
i. Ex. Sarbanes Oxley - federal statute that trumps certain ethics rules for lawyers.
5. Fraud on the Court - if you have protected information, but you are aware that a fraud would be committed against the court.  Misleading a judge or jury; you have a duty to make sure that they are not misled.
6. Prevention of death or serious bodily harm (NOT mandatory)
· Model Rule 1.6:
· (b) A lawyer MAY reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary;
· (1) to prevent reasonably certain death or substantial bodily harm; 
· Cal. Rule. 3-100(B): A member MAY, but is not required to, reveal confidential information relating to the representation of a client to the extent that the member reasonably believes the disclosure is necessary to prevent a criminal act that the member reasonably believes is likely to result in death of, or substantial bodily harm to, an individual.  (only applies to criminal acts!!)
· Note:  If Spaulding came up in CA, lawyers COULD NOT reveal the information.
· Exam Questions:
· Compare MR with CA rule; which is better?
· Does the MR go far enough?  Should it be SHALL instead of MAY.  Some states have made certain exceptions mandatory.

· Spaulding v. Zimmerman
· Facts:  car crash, people were killed, minor (P) is injured and sues Ds.  P is examined by this own doctors, then examined by D's doctors.  Later, an Army doctor finds that P has an aneurism.  D's doctor originally caught this injury, but did not tell the P but tells the lawyers.  Settlement reached for a small amount.  If not caught, P could have died.

· Issue:  Should the D attorneys have told the P or P's attorneys.
· Court:  the lawyers were under no legal or ethical obligation to disclose to Spaulding their doctor's diagnosis of a life-threatening condition.  In fact they were prohibited from doing so.
· First step when posed with a difficult issue ( Client consent cures the problem completely ( seek client consent!!!

· There is nothing improper about this; it is what you ought to do
· Here, the lawyers never told their own clients.  They were treating the insurance company as the client and not the named Ds.
7. Protection of others from client crime or fraud
· EXAM NOTE:  When you are comparing these rules, one approach is to think about "balancing the interests"
· Compare MR 1.6(b) with Mass. Rule (p.206) and CA Rule 3-100 (which is preferable? Why?)
· Model Code:  Lawyer may reveal a clients intention to commit a crime and information necessary to prevent the crime
· MR 1.6(b)(1): lawyer MAY disclosure only to prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm, 
· Also MR 1.6(b)(2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer's services;
· NOTE:  This rule has the MOST variation state to state in the ethics rules.
· Some states require lawyer to disclose client’s intention to commit any crime.  Why?
· Balancing the interest of confidentiality vs. interests of protecting others from crime.  These states think that second interest always outweighs the interest in confidentiality.  Rehnquist thinks role of lawyers is to help people to conform to the law (Upjohn).  Here, lawyers are preventing crimes for occurring (lawyers are in the unique role of advising before hand, rather than punishing after).
· Other states think that it should be mandatory only for crimes involving serious involving serious bodily harm
· ABA thinks there is no mandatory duty at all
· Purcell v. District Attorney (State at that time used the Model Code rule but same under MR)
· Facts: Client blurts out to lawyer that he was going to commit arson.  Lawyer informs the D.A. that client was going to commit arson.  D.A. wants to call lawyer as a witness.  Must the lawyer testify?
· Would assert A/C privilege.  Protects client’s rights.  If you assert the privilege, the judge will hold an in camera proceeding.  Judge denies the motion to quash the subpoena.  Appellate Court held that this was privileged however.
· Why was this not subject to the crime fraud exception?  Not seeking assistance to commit the crime.
· The Question of whether the lawyer's revelation to the police was proper is an ethics question.  The testimonial question was an A/C privilege question.
· MA rules of ethics:  lawyer's disclosure to the police was proper.  "Lawyer may reveal a clients intention to commit a crime and information necessary to prevent the crime"
· Held:  Lawyer does not have to testify against his client (this is a sort of policy compromise).
· Otherwise, lawyers will be reluctant to come forward if they know that the info that they disclose may lead to them being subpoenaed and testifying against their client.  BY MAKING this privileged, encouraging disclosure
· Warning Clients Before Revealing Information about Crime:

· CA Rule 3-100(C):  Before revealing confidential information to prevent “A” criminal act (Not just your client’s criminal act) as provided in paragraph (B), a member shall, if reasonable under the circumstances:
· (1) make a good faith effort to persuade the client: (i) not to commit or to continue the criminal act or (ii) to pursue a course of conduct that will prevent the threatened death or substantial bodily harm; or do both (i) and (ii); and 
· (i.e. talk your client out of it)
· (2) inform the client, at an appropriate time, of the member's ability or decision to reveal information as provided in paragraph (B).
· Why would the rule be that you should work it out with client rather than just revealing?
· (1) attorney's role in helping clients comply and obey the law and (2) preserves the A/C relationship
· NOTE 4:  Tarasoff v. Regents analogy (tort duty to warn)
· Held:  Court did not reject the Tarasoff theory as applied to lawyers.  Court said that there is a common law duty when lawyer knows client intends to commit a crime or inflict injury upon unknowing third persons.  I.e. tort duty to disclose.
· But lawyers don’t have the training to tell whether client is danger.  Don’t want to subject lawyers to civil liability.
· Financial Loss to Another - Note ( permissive rule
· MR 1.6(b)(2)(3) RULE SUM: where a client has used the lawyer’s services to commit a crime or fraud against financial interests, you are allowed but not required to reveal in order to prevent it.  If the client has intended to use your services for this purpose, you can testify under the crime fraud exception. (both to prevent and to mitigate/rectify).
· Sarbanes-Oxley ( federalizes a rule of ethics for lawyers.  Lawyer is required to reveal protected confidential information to the SEC
· CA 3-100 ( only applies to criminal acts that might result in death or bodily harm ( CAN NOT REVEAL FINANCIAL FRAUD
· Comments on 1.6:

· Comments on 1.6:  Such a serious abuse of the client-lawyer relationship by the client forfeits the protection of this Rule. The client can, of course, prevent such disclosure by refraining from the wrongful conduct. Although paragraph (b)(2) does not require the lawyer to reveal the client's misconduct, the lawyer may not counsel or assist the client in conduct the lawyer knows is criminal or fraudulent. BUT, don’t always have to talk the client out of it when law is subject to good faith challenge.  
· ALSO works together with Rule 1.16 - a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:  (1) the representation will result in violation of the rules of professional conduct or other law; Thus if you feel like client is using your services for crime/fraud, you must withdrawal from representation.
· Comments on 1.6: Where practicable, the lawyer should first seek to persuade the client to take suitable action to obviate the need for disclosure. In any case, a disclosure adverse to the client's interest should be no greater than the lawyer reasonably believes necessary to accomplish the purpose. 
· Have to preserve the client’s rights in making a disclosure.
· If you are faced with a situation where you may have to disclose, counsel the client to avoid the need for disclosing.

· When (1) fraud on the court, (2) prevention of death, (3) protection of others for crime fraud
· Tell the client that you are going to reveal the information if they go forward and that your entire conversation may be privileged.
· EXAM NOTE:  review Upjohn and Rehnquist's view of a lawyer’s role.  Assist clients in obeying the rules.
8. Lawyer self-defense (note: there is a self-defense exception to attorney client privilege; but this is different; rule of ethics) (used as a shield)
· Meyerhofer v. Empire fire
· TWO ISSUES:  (1) right to disclose, (2) scope of disclosure/reasonableness of extent
· MR 1.6(b): A lawyer MAY reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:
· (5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer's representation of the client; or
· Comment:  Paragraph (b)(5) does not require the lawyer to await the commencement of an action or proceeding that charges such complicity, so that the defense may be established by responding directly to a third party who has made such an assertion. The right to defend also applies, of course, where a proceeding has been commenced. 
· Reasoning:  Just being sued is damage enough.  If you can respond to an allegation to prevent a lawsuit, this is permissible.  Also issue of efficiency; preventing lawsuits.
· NOTE:  Are there risks involved to responding? ( you may accidentally give information that would be used against your client, where it wouldn’t look like self defense.  Get the allegations in writing.  Don’t send all your info.
· Issues of reasonableness - you can only respond to the extent reasonably necessary.  Thus, if it is really serious, you could disclose more.  If it is a minor allegation, then probably disclose less.  (THIS GOES TO SCOPE).
· Issues of time (emergency) will be a consideration.  
· Look at circumstances

· NOTE:  when you seek legal advice for yourself, you are allowed to disclose otherwise confidential information to that lawyer (see excep. 3)
· CA RULE:  CA self-defense exception in the evidence code; but NO self-defense exception of confidentiality.
· There are cases in CA that say that there has to be some exceptions to the duty of confidentiality.  So the court might look to the evidence code.  This is not clear it all.
· BUT EVERY STATE except CA has a self defense exception to confidentiality.
 

1. Establishing a claim against the client (suing client for fees; in-house attorney suing company for wrongful termination) (using as a sword)
· Occurs in primarily two situations (1) in-house counsel suing client/company for wrongful termination, and (2) action by lawyer to recover unpaid fees from client.
1. Most states have held that situation (1) can go forward and can use confidential information
2. Most states have developed rules for how a lawyer can go after a client for fees.
Chapter 4:  The Client-Lawyer Relationship

· Section 1 – Theoretical Models of the L/C relationship
· "Traditional" Model - the lawyer is the dominate figure, paternalistically making decisions for a passive client. (unquestioned voice of authority)
· But not as effective when client is not actively participating in decisions made in the course of representation
· Not improper but just ineffective
· "Participatory" Model - authorized by the Model Rules
· Parties share the responsibility for the success of the representation
· Even in this model, it is still the role of the lawyer to tell the client what their rights are.
· But client knows things that you don’t know; (1) facts, (2) what client wants out of your services/representation
· It is the client’s decision about what is to be accomplished through the rep.  But the lawyer knows the means to achieve goals.
· If client is stating improper goals, you must tell them that.
· ADVANTAGES of the participatory model:
· Lawyers make mistakes, and actively-involved clients can catch them
· Most clients know as much or more about their needs than their lawyers do
· Promotes client dignity; treating someone with respect and deferring to their judgment on certain things
· Reduces client anxiety; getting lots of info takes anxiety away
· Frees lawyer from parental role, which lessens client suspicions
· Invites a personal relationship between lawyer and client (note that this is a double edged sword; some clients you don’t want to be close to).
· NOTE:  Some clients might not want a participatory relationship, but rather the traditional model.   It should be the client’s choice, but if the client resists involvement, then go with it.
· MR 1.14(a) Clients with diminished capacity:  When a client’s capacity to make adequately considered decisions in connection with a representation is diminished [because of age or mental disability, e.g.], the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.  (i.e. you still have to try to have a normal relationship)
· "Hired Gun" or "Client-Dominant" Model - polar opposite to traditional model.  Where client is dominant and the lawyer is passive.  
· Occurs:  (1) where client is an important client to the lawyer (large important client), (2) where single client is so financially important to the lawyer ( this is a dangerous position to be in.
· Allocation of Authority - MR 1.2(a) “A lawyer shall abide by a client’s decisions concerning the objectives of representation and . . . shall consult with the client as to the means by which they are to be pursued.”
· Civil case: Client decides whether to settle.
· Criminal case: Client decides what plea to enter, whether to waive jury trial and whether to testify
· Note: Many times the client will turn down his strongest legal options.  But even if it seems unwise, you have to follow client's wishes.
· Note:  The client DOES NOT get to choose the means the lawyer uses, but the lawyer has to consult with the client.
· Duty of Communication - MR 1.4(a) (Cal Rule 3-500 is similar.) – A lawyer shall (2) reasonably consult with the client about means used; (3) keep a client reasonably informed about the status of a matter and (4) promptly comply with reasonable requests for information.
· (b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.
· Note:  you can ask a client what their goals are at the outset, but must ask again when you have explained their legal rights.  You need to explain the pros and cons of everything; give your opinion.  Don’t simply cave in to everything the client says.
· Section 2 – Forming a client-lawyer relationship
· How to Form

· Express contract (retainer agreement) is preferred method.  It lays out lots of info, fee agreement.
· Relationship implied by conduct - even if no written agreement, a relationship can be formed by implication or even inadvertently
· Factors court will look at to determine if L/C relationship exists by implication

· Whether the client reasonably believed that an A/C relationship was being formed

· Whether the client shared confidential information with the lawyer

· Even if this was only a prospective client, prospective clients are still owed a duty.
· Duty to keep client confidences and use reasonable care to the extent any services were given

· Scope of Representation - MR 1.2(c) - Lawyer can limit was he is doing for the client (discrete tasks)
· "A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances AND the client gives informed consent."
· MR 1.0(e): “Informed consent” = agreement after “the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.”
· Limiting Malpractice Exposure - MR 1.8(h): A lawyer SHALL NOT (1) make an agreement prospectively limiting the lawyer’s liability for malpractice unless the client is independently represented in making the agreement. (unenforceable and a disciplinary infraction)
· Cal. Rule 3-400: Absolute ban on limiting malpractice exposure
· Note:  this rule is based on public policy.
· Streit v. Covington & Crowe (CA):
· "Special Appearance" – Law firm retains another law firm to make a special appearance.
· Held:  The client has a right to sue a specially appearing lawyer.  There is an A/C relationship; do owe a duty to the client
· Special Issues of Client Identity:
· Representing insured persons
· RULE:  The only A/C relationship is between the attorney and the insured; the insurer is a third party who is paying the bills.
· BUT the insurer and insured have a relationship and contractually has to cooperate.
· Client has a Contractual relationship to share information with the insurer;  Attorney has to held the client cooperate with the insurer
· "Duty of Cooperation"
· A few states say the two are "joint clients" but NO states say that the insurance company is the client.
· Representing Organizations
· If you represent an organization, your client is the organizational entity ( duty to protect the interest of the entities.  Loyalty is not to the CEO or the Board of directors ( if they are damaging the entity, your duty is to the entity.
· DO NOT look at the CEO as the client.  When there is a constituent that is acting to harm the entity, your loyalty is to the entity.
· Don’t blur the line about who the client is
· Representing a Class in Class Action
· A lawyer who represents a class of plaintiffs represents the CLASS itself.  Not the lead plaintiff or individual plaintiffs.
· Non-Clients and the "No Contact" Rule - dealing honestly with non-clients 
· MR 4.1(a) No false statements of material fact or law to a third person (i.e. you cant lie to people)
· MR 4.4 Respect for Rights of Third Persons - (a) In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person.
· Must be honest and upfront
· This applies when client tells you that they are suing just to make life difficult for the D.  There is a limit to the degree that you harass.  "means that have no substantial purpose other than to harass."  Has to have some legitimate purpose other than to embarrass or harass.
· MR 1.2(b): A lawyer's representation of a client, including representation by appointment, does not constitute an endorsement of the client's political, economic, social or moral views or activities.
· CA does not have rule against false statements but 6068(d)&(f) might apply.
· (d) To employ, for the purpose of maintaining the causes confided to him or her those means only as are consistent with truth, and never to seek to mislead the judge or any judicial officer by an artifice or false statement of fact or law. (i.e. don’t lie)
· (f) To advance no fact prejudicial to the honor or reputation of a party or witness, unless required by the justice of the cause with which he or she is charged.
· "No Contact Rule"
· MR 4.2 Communication with Person Represented by Counsel – In representing a client, a lawyer SHALL NOT communicate about the subject of the representation with a party the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the CONSENT of the other lawyer or is authorized to do so by law or a court order.
· Note:  this only prohibits the lawyer for speaking to the other client.  NOT the opposing counsel.
· MR 4.3 Dealing with Unrepresented Person – In dealing on behalf of a client with a person who is not represented by counsel, 
· A lawyer SHALL NOT state or imply that the lawyer is disinterested. (i.e. cant lead them to believe that you are disinterested; you have to let them know who you are and who you are representing!!)  
· A lawyer must clarify any misunderstanding about the lawyer’s role
· A lawyer shall not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client. (This would only apply if the person could create a conflict of interest)  
· The safest course would be to not give any legal advice at all
· Also, you could inadvertently create a A/C relationship ( which would create a conflict of interest.  So you must be clear and correct misunderstandings.
· It is very easy for lawyers to overwhelm unrepresented persons ( rule seeks to protect these people
· Patriarca v. Center for Living & Working
· Issue:  Can a lawyer make contact with employees or former employees of the opposing corporate party. (informal information gathering)
· They are not clients of the lawyer
· But you still have to go through attorney 
· Court:  In the corporate setting, even though the individual people are not clients of the corporation’s attorney, they are people that can not be contacted without contacting the corporation’s lawyer. ( Special protection for these employers
· BUT it is the organization that is being protected.  Keeping the opposing lawyer from individuals that might end up harming the organization.
· Note:  Former employees will almost never be in a protected category.
· If they are represented by their own lawyers ( go through those lawyers.
· But if unrepresented, then go through 4.3
· NOTE:  CA does not have a rule like 4.3.  You have to be upfront and truthful.  But even in CA, you might inadvertently create an A/C relationship which can create a conflict of interest.  So follow 4.3 in CA even though it is not the rule.
· Use of non-lawyer assistants to gather facts ( No YOU CANT because idea of MR 5.3
· MR 5.3 Responsibilities Regarding Nonlawyer Assistants
· Have to make reasonable efforts to ensure that non-lawyer’s conduct is compatible with the professional obligations of the lawyer
· You cant use the non-lawyer to violate the ethics rules (i.e use them to lie to the person to get information)
· Note:  Non-lawyer assistant to D.A.s are often police and police lie to people.  Many states are considering special rules for prosecutors.
· Section 3 – Maintaining the Relationship
· Scope of Authority Between Lawyer and Client
· Allocation of Authority - MR 1.2(a) “A lawyer shall abide by a client’s decisions concerning the objectives of representation and . . . shall consult with the client as to the means by which they are to be pursued.”
· Civil case: Client decides whether to settle.
· Criminal case: Client decides what plea to enter, whether to waive jury trial and whether to testify
· Moores v. Greenberg:
· Facts:  Lawyer is given two offers of settlement by the adverse party.  Lawyer is on contingency (getting 1/3).  Did not tell the client about either one of the offers.  Goes to trial and the case is lost.  Client sues the lawyer, having learned about the settlement offer.  Legal Malpractice.  Lawyer would have to pay the amount of the settlement offer.
· Note 3:  If the lawyer is duty bound to inform the client of offers;  if offer is unreasonably low, you cant prevent them from taking it but you must counsel them that the among is too low and more would be forthcoming.
· MR is that settlement offers are to be conveyed to the client
· Some states say that only offers in writing need to be conveyed. ( 
· This is the rule in CA. (But this is not much different, because if you get an oral settlement offer the prudent course would be to tell the client.
· Rule 3-510. Communication of Settlement Offer
· Jones v. Barnes
· Decision to accept a guilty plea is only the clients to make.  Ridged requirements on the acceptance of a guilty plea.
· Facts:  Court appointed lawyer was handling appeal from a criminal conviction.  Client wanted the lawyer to argue 8 claims of error in a brief.  Lawyer decided, based on limited number of pages, to leave out 3 claims of error.  Did get permission to allow the client to file a supplemental brief.  Claim of ineffective assistance of counsel
· Has to prove (1) serious attorney error AND (2) resulting prejudice ("reasonable probability" that but for counsel's errors, the result would have been different)
· Held:  This is not ineffective assistance.  It is the lawyer’s decision because this is the "means used."  Lawyer has duty to consult, but it is not the client’s decision, it is the lawyers decision what means to use.
· Berger:  The lawyer knows what is in the best interest of the client.
· Dissent:  When lawyer is appointed, client ought to be able to determine the means.
· Duty to Counsel Effectively
· Nichols v. Keller:
· Facts:  Man suing for legal malpractice; lawyers he met with to discuss accident.  Lawyers sent info to other lawyers to file a workers comp claim.  Client then thought that everything was ok.  Found out that he should have filed a tort claim as well.
· What the lawyers did:  They hear the story and they think that the client is asking them to file a workers comp claim.  Their mistake was that they did not tell the client about all his options, and made assumptions about what the client wanted.  They also did not gather facts to know that there was a viable 3rd party tort claim.
· TELL THE CLIENT HIS OR HER LEGAL RIGHTS!
· See quote of Brandeis - you diagnosis the clients problem; advice on every legal option them have (not just responding to what the client wants to do)
· Otherwise the client can not assess their goals.
· MR 1.2(c) - lawyer can limit the scope of representation but only with INFORMED consent.  Have to inform them of their rights.  Also has to be a reasonable limitation.
· ALSO if lawyers really thought that the client only wanted to pursue the workers comp, they should have put that in writing.
· Litigation: advising on ADR (on 271)
· Adjudicative Processes - involve a 3rd party making a decision on the matter (note: that you can always settle, or agree to no appeal from decision).
· Court and Administrative Processes
· Arbitration - arbitrator hired to make a decision, improper for them to promote settlement
· Virtually no ability to appeal.  If arbitrator makes a wrong decision of law, you don’t have grounds to appeal. 
· Private Judging ("rent-a-judge") - parties pay retired judges 
· In CA you can appeal these decisions to the courts; unlike arbitration.
· Consensual Processes
· Negotiation - parties cant be forced to negotiate, but can be used to reach agreement (no 3rd party involved)
· Mediation - a neutral 3rd party is involved, but is not asked to make a decision.  The 3rd party is there to help evaluate and facilitate negotiation
· Both parties have to agree to submit to mediation (thus, don’t advise a client about this in a first meeting).
· Also, why mediate if you have a strong legal position.
· Not good when there is uneven power between parties.  (go with a formal process that equalizes the parties)
· Advantages of these are faster and cheaper; but there is a price to pay for faster and cheaper ( not same rules of evidence, procedure, and law.
· It is appropriate to tell the client that there are more options than just going to court.
· What to say to your client about ADR ( Duty to advise clients about ADR
· MR1.4(a)(2) A lawyer shall reasonably consult with the client about the means by which the client's objectives are to be accomplished; 
· But that doesn’t mean promising means that you can’t deliver.
· MR1.4(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation. 
· MR1.2(a)  - abide by clients objectives and consult with the client
· Colorado does have a rule to advise the client on ADR (see slide)
· Should tell your client that if they bring a case, it will likely end in settlement through negotiation.
· Quote: We don’t have a system of litigation and negotiation; we have a process of "litigotiation" (because very few cases go to trial).
· Section 4 – Safeguarding Client Funds and Client Property
· MR 1.15
· Lawyer has to keep client funds separate from your own funds (no "commingling" - i.e. mixing client’s money with your own).
· Can't just put client money into your bank account.
· Have to open a client trust account (or a "lawyer trust account").  Every bank knows how to do this.
· Cal. 4-100 - Preserving identify of funds and property of the client - Much more specific than MR
· Client’s funds must go into trust account.
· Rule tells you EXACTLY how to comply.  Very specific.  Very mundane.
· But many times, lawyers don’t do this.  Always disciplined because it looks like you are taking client’s money.
· F. Lee Bailey was disbarred for commingling
· Safeguarding client papers - you are supposed to safeguarding all client property including documents given to the lawyer.
· Assisting the Client in Wrongful Conduct:
· Tax lawyer preparing a return that was fraudulent; got 18 months in prison and disbarred.
· Performance of regular work can be a criminal act (could be held to be an aider-and-abettor)
· MR 1.2(d) - a lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer know is criminal or fraudulent
· MR 8.4 - It is professional misconduct for a lawyer to:
· (a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;
· (b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects;
· (c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
· Can be a (1) bad lawyer, (2) good-hearted lawyer, (3) willfully blind lawyer
· Note 2:  Many cases where lawyer is good hearted, but is lead astray.  Where the lawyer tries to cut corners to help the client and gets caught.
· Note 3:  A lawyer can’t remain "willfully blind" to his bad client's fraud.
· Section 5 – Terminating the Relationship:
· General Notes:
· Terminate intentionally and professionally … and write a letter after you call
· Normally rep ends when you are done doing a task that you were hired for
· BUT, a lawyer might believe the relationship is over, but if the client reasonably believes that the relationship is continuing then it might be.
· This will matter for conflicts of interest
· Hanlin v. Mitchelson:
· Facts:  Attorney never took the final step in the arbitration.  Client sues for malpractice.  Attorney countersued for unpaid fees.  Mitchelson argues that the representation had ended.
· NOTE:  If he thought the relationship was over, he should have sent a letter.  Done it unambiguously
· RULE:  You can end a A/C R before the client matter is over; BUT you have to do it reasonably.  When you termination a relationship you have to do so in a reasonable manner to protect the clients interest.
· Best way to end is to write a courteous unambiguous way; in a reasonable manner.
· NOTE:  If ending A/C R in middle of litigated matter, FIND THE PERSON ANOTHER ATTORNEY.  Help the new attorney file a substitution of counsel form.
· MR 1.16 and Cal. Rules 3-700 and 3-200
· Part a: Mandatory Withdrawal ( a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:
· (1) the representation will result in violation of the rules of professional conduct or other law;
· Not to assist in the violation of law; BUT before you withdrawal you need to tell the client to stop violating the law ( can continue
· (2) the lawyer's physical or mental condition materially impairs the lawyer's ability to represent the client; or
· Old age, alcohol or drug abuse, depression
· (3) the lawyer is discharged.
· Client has the right to fire the lawyer at any time.
· But you still have to go to court to seek withdrawal if PART C.
· CA Rules on Mandatory Withdrawal 3-700.
· Have to seek court permission; have to reasonably withdrawal.
· 3 rules
· If client is undertaking litigation solely for the purpose of harassment ( if this is what is going on, you have to withdrawal.
· 3-200 ( Cant maintain a frivolous action; i.e. already covered.  But reiterated in 3-700.
· Others are essentially the same as model rules
· Part b: Permissive Withdrawal ( a lawyer may withdraw from representing a client if:
· (1) withdrawal can be accomplished without material adverse effect on the interests of the client; (catchall provision)
· (2) the client persists in a course of action involving the lawyer's services that the lawyer reasonably believes is criminal or fraudulent;
· Differs from a(1) because, here you only need to reasonably believe (i.e. allows you to withdrawal when you suspect, but not certain)
· (3) the client has used the lawyer's services to perpetrate a crime or fraud;
· Overlaps with MR 1.16(a)(1)
· (4) the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement;
· Also grounds for turning down a client.
· (5) Client fails to pay fees and has been warned that the lawyer with withdrawal unless paid
· (6) the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or 
· (7) other good cause for withdrawal exists.
· NOTE:  (1) and (7) are catchalls, (2)-(6) are specific examples for guidance.
· Important Note:  If these grounds don’t apply, then get your client to assent to this, because there is no catchall provision
· Compare CA 3-700(C):  (stark difference) ( List, but not catchalls:  
· (C) Permissive Withdrawal.( If rule 3-700(B) is not applicable, a member may not request permission to withdraw in matters pending before a tribunal, and may not withdraw in other matters, unless such request or such withdrawal is because:
· (1) The client 
· (a) insists upon presenting a claim or defense that is not warranted under existing law and cannot be supported by good faith argument for an extension, modification, or reversal of existing law, or 
· (b) seeks to pursue an illegal course of conduct, or 
· (c) insists that the member pursue a course of conduct that is illegal or that is prohibited under these rules or the State Bar Act, or 
· (d) by other conduct renders it unreasonably difficult for the member to carry out the employment effectively, or 
· (e) insists, in a matter not pending before a tribunal, that the member engage in conduct that is contrary to the judgment and advice of the member but not prohibited under these rules or the State Bar Act, or 
· (f) breaches an agreement or obligation to the member as to expenses or fees. 
· (2) The continued employment is likely to result in a violation of these rules or of the State Bar Act; or 
· (3) The inability to work with co-counsel indicates that the best interests of the client likely will be served by withdrawal; or 
· (4) The member's mental or physical condition renders it difficult for the member to carry out the employment effectively; or 
· (5) The client knowingly and freely assents to termination of the employment; or 
· (6) The member believes in good faith, in a proceeding pending before a tribunal, that the tribunal will find the existence of other good cause for withdrawal.
· NEED to have one of these reasons to get out, because otherwise you are violating the rules (can’t even ask the court).
· Have to be careful not to form a relationship because it is HARDER to END one.
· Fidelity National v. Intercounty National
· Courts decision not to allow you out of A/C R is subject to appeal (on abuse of discretion ground).
· Court lets lawyer out, when client did not pay fees.
· Court can deny, even if proper grounds exist IF the Court thinks that the attorney is doing so for improper strategic reasons (ex. Basically blackmailing the client to pay fees by threatening withdrawal).
· Part c: if before a tribunal, can't just withdrawal but need court's permission. ( A lawyer must comply with applicable law requiring notice to or permission of a tribunal when terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation. 
· Part d:  HOW to protect the clients interest and reasonable withdrawal
· (d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred. The lawyer may retain papers relating to the client to the extent permitted by other law. 
· CA 3-700 - (A)(2) A member shall not withdraw from employment until the member has taken reasonable steps to avoid reasonably foreseeable prejudice to the rights of the client, including giving due notice to the client, allowing time for employment of other counsel, complying with rule 3-700(D), and complying with applicable laws and rules.  3-700(D) - says to give clients stuff back (lists what to give); have to refund fees paid in advance that have not been earned; not applicable to "true retainer fees" (i.e. to ensure the availability for a matter; not the advance of fees).
 

Chapter 5:  Attorney’s Fees
· Types of Fees and Basic Restrictions:
· (1) Hourly fee - amount per hour X the number of minutes
· (2) Flat fee - doing work for a set amount (common in wills and trust; other practices)
· (3) Contingent fee - fee contingent on something happening (commonly linked to proportional fee).  I only get paid if the following happens.
· (4) Proportional fee - fee is a based on a percentage of something. (35% of winnings) (I get 35% if you win).
· Note:  Matter of Contract - but unequal relationship (contract rules apply)

· MR 1.5 - Lawyer shall not charge an unreasonable fee. (ethical violation even to ask for it)
· Factors to be considered in determining reasonableness
· Time and skill required
· Lawyer precluded from other work
· Custom
· Amount involved and results obtained
· Time restrictions
· Nature and length of the A/C relationship
· Experience and ability of attorneys
· Fixed or contingent fee?
· Note on MR 1.5: fees don’t have to be in writing, unless contingency fee (but should do it anyway)
· CA rule 4-200 (different word, but about the same) - members shall not charge an illegal or unconscionable fee
· Factors in addition to the MR factors, omitting "custom": adding (2) relative sophistication of the member and the client (the fee can be higher if you have a sophisticated client; ex. Microsoft)., (11) the informed consent of the client to the fee (if client is knowingly agreeing to a higher amount it is not unconscionable)
· Cal. B&P 6148 - CA requires fees to be in writing except in narrow circumstances; also fee agreements are privileged in CA
· Contingent fees are given special scrutiny
· MR 1.5(c):  contingent fee agreement "shall be in writing signed by the client" and "shall state" various details (ex., %, other expenses …).  Vary easy to conform with.  So if you don’t comply with the rule, you will get nailed.
· MR 1.5(d):  contingent fees not allowed in divorce and criminal defense cases.  Against public policy.
· Cal. B&P Code sec. 6147: contingent fee agreement must be in writing, signed by client and lawyer, and "shall include" matters listed.
· If fee agreement is struck down, lawyer will get reasonable value of the lawyer’s services.  HAVE to include matters in statute!
· Nothing that says what fees are proper or improper ( Just cant be unreasonable
· Firms are trying new means; (ex. Startup companies paying in stock).
· American Rule v. English Rule:  Who pays for the litigation?:
· American Rule:  each party bears their own legal fees.  P's that don’t have any money have to sign contingency fee.
· English Rule (followed everywhere except the U.S.):  Loser pays the winner's fees.
· Deters P's from bringing actions.  Social welfare system pays for things.  Thus, would not work in American system.
· Fee-shifting Statutes:
· Many statutes allow for fees to be awarded the "prevailing party"; one-way shifting (to P only) the norm.  (Sec. 1988 civil rights cases).
· Enforcing fee agreements:
· Most states DO allow lawyers to force a client to pay fees by using a lien.  
· (1) charging lien - charge against the proceeds of judgment or settlement.  
· (2) retaining lien - lawyer can keep client documents or property to coerce payment of fees (very controversial; not in every state)
· Fine line between coercion and improper extortion.
· In the Matter of Fordham:
· Facts:  teen gets DUI; lawyer charged a huge amount (50k).  Client had agreed to this hourly arrangement.  Was this excessive/unreasonable?
· Billing for learning time
· States say that it is not reasonable to bill for all learning time.
· Two ways to become competent:  (1) you can learn on your own, or (2) associate yourself with another lawyer who does know about the area.
· Issue looked at by the court

· Double-billing: (page 324)
· ABA has taken the position that this is not ok.  Cant double bill.

· Contingent Fees:
· MR 1.5 and CA 4-200 still apply but more specific rules; MR 1.5(c) and Cal. B&P 6147.
· Culpepper & Carroll v. Cole
· Contingency fee is earned only when the contingent event occurs.  When there is no recover, no fee is due.
· NOTE:  It is the client's right to reject a settlement (even if the lawyer wants to take it).
· Contingent fee might be higher, but that is reasonable because you don’t always win.  The winner cases have to pay for the losing cases.
· Reasonableness Requirement:
· Gagnon v. Shoblom:
· Large fee that comes out of a contingency agreement is ok.  Freedom of contract.  Lawyers need to charge well above, because you don’t always win.
· Concurrence:  contingency fees need to be looked at closer for reasonableness.  
· When liability is clear and the only question is amount, it might be unreasonable to charge 35%.
· Maybe there should be a duty to inform a client of alternate fee arrangements that might be better.  Client better off billed by hour.
· Issue of conflict of interest - when lawyer is trying to make money off the clients case.  They both want to win, but they do have a different interest in how to arrange the fees, or strategy to pursue.
· NOTE:  cannot make fees contingent on outcome of divorce or criminal case (against public policy).
· Post-Termination Right to Fees:  What happens when client fires lawyer right before outcome under contingent agreement.
· Newer, Majority approach: allow fired lawyer fees on a quantum meruit basis (could be the full contingency fee if favorable outcome was certain)
· Old Rule:  if lawyer fired without cause, allow full recovery on fee contract (this rule made it difficult to fire a lawyer for convenience).
· Notice that if lawyer is terminated for cause, fee will be greatly reduced (under first approach), or completely forfeited.
· Fee Sharing and Fee Splitting:
· Between lawyers in different firms
· Is not unusual to have multiple firms working on a client matter.
· Main issue is full disclosure
· Ford v. Albany Medical Center
· Facts:  lawyer on contingency fee gets fired.  Agrees to split the fee with the new lawyer.
· MR:  Division of fees is proper only in proportion to the services performed by each lawyer or if both lawyers assume joint responsibility for the matter, and the client agrees to the arrangement and the fee is reasonable.
· Is there anything wrong with charging fees for "passing a case along"? (improper and illegal).  Improper solicitation of business.  Clearly would be disbarred for this activity.
· Between lawyers and non-lawyers
· It is legally improper to split fees with a non-lawyer.  A very few exceptions (ex. Lobbying in D.C.).  You can employ a non-lawyer, but you can’t share a percentage of fees for legal work.  This goes back to idea of professionalism v. business.  This also creates the potential for all sorts of conflicts of interest.  MR 5.4(a). "A lawyer or law firm shall not share legal fees with a nonlawyer, except that …"
· Note 4 p. 367 - Lawyer referral services are allowed because this is thought to be in the society’s interest (access to justice).
· Multi-disciplinary practice - lawyers engaging in other business, other than law
· This has traditionally been thought of as unprofessional; but now, lawyers do engage in other business.  Variety of services under one-roof.
· Could be ok, if fully disclosed and fully comply with ethics rules.
Chapter 6:  Conflicts of Interest
· General Notes:

· Definition:  A conflict exists when a lawyer cannot, in the exercise of independent judgment, freely recommend a course of action to a client because of conflicting duties owed to someone else.  (broad def.)
· Conflicts will undoubtedly occur, but have to know how to cure them.
· Why avoid them?
· Conflicts tend to interfere with (1) duty of loyalty, (2) duty to maintain client confidences, (3) duty to represent a client competently.
· Several different types
· Conflicts between current clients
· Between current and former clients
· Conflicts with the lawyer's own interest
· Conflicts created by 3rd parties
· Most common remedy is DISQUALIFICATION
· Remedies
· Disqualification (bumped from a case by order of a judge)
· Discipline
· Suit for legal malpractice and/or breach of fiduciary duty (breach of duty of loyalty)
· Fee forfeiture
· Rescission of a contract or gift between lawyer and client (when lawyer is in a business transaction with client)
· Dismissal of an action. (not very common, and usually followed by a suit for legal malpractice)
· [Gov't] Criminal penalties
· How is a Conflict Cured:
· Easiest way is to avoid it before it occurs, but many times this is impossible (i.e. when a conflict immerges).
· CLIENT CONSENT:
· Fully informed client consent cures most kinds of conflicts, but not all (most notably former client conflicts are cured)
· CA RULES on consent are different than MR.
· This is NOT always EASY (ex. You represent Client A & B, and there is a conflict between A & B.  Can not tell Client A about what you are doing for Client B.  You would have to get Client B's consent to waive their confidentiality rights to tell Client A about the conflict so they can make an informed judgment.  Also, why would Client B give consent because they would not want you representing Client A).
· Issue:  Timing of Consent - Consent has to be sought and given relatively quickly; can’t wait until the end.
· Can get an advance waiver of conflicts - but has to be informed consent!

· ABA Formal Opinion:  such waivers are enforceable only where the future conflict is clear enough for the client to give informed consent to waive it; So broad, blanket waivers will be INVALID.  Not a knowing waiver.
· Imputed Conflicts:
· All lawyers practicing together are considered one lawyer for conflicts purposes
· This means that any conflict on the part of one lawyer is imputed to all other lawyers in the same office or firm
· Rests on a presumption of shared confidences - the idea that lawyers within a firm share information with each other
· There are specific rules that address the problem of lawyers not being able to switch firms because of conflicts.
· EXAM NOTE:  Prof says CA rules depart from the Model rules in a bad way.
· Conflicts between 2 or more Current clients: (worst kind of conflict and most clearly prohibited)
· Model Rule 1.7 – 
· (a) Except as provided in paragraph (b), a lawyer SHALL NOT represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:
· (1) the representation of one client will be directly adverse to another client ("direct adversity"); or
· Classic example is suing current Client A on behalf of current Client B  (absolutely prohibited even with consent) (incurable)
· (2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer. ("materially limiting")
· Comment 8 pg 8:  The mere possibility of subsequent harm does not require consent; the real question is the probability (likelihood).  Present significant risk is different than just saying that it is possible.
· (b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:
· (1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;
· (2) the representation is not prohibited by law;
· (3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; (i.e. you cant sue your existing client base); and
· (4) each affected client gives informed consent, confirmed in writing.
· THINK OF (b) as "INFORMED CONSENT PLUS"
· YOU have to be able to conclude that you can competently represent the clients; INFORMED CONSENT IS NOT ENOUGH
· Problem is usually always (b)(4) - getting informed consent; most firms will not even ask when client.
· Note:  there could be situations where two clients want joint representation even where there is some conflict (lawyer can act like a mediator)
· Most lawyers think this is not possible to adequately represent the two parties.  Also Fraught with Danger.  If contested divorce, could not do this.
· We do allow for client consent because we respect client autonomy.  All sorts of exceptions where you can still operate under a conflict of interest.
· CA Rule 3-310:  Avoiding the Representation of Adverse Interests.
· (B) A member shall not accept or continue representation of a client without providing written disclosure (disclosure NOT IN MR, but has the same effect as consent because client can fire you at any time; but CA does not require consent) to the client where:
· (1) The member has a legal, business, financial, professional, or personal relationship with a party or witness in the same matter (not in MR); or 
· (2) The member knows or reasonably should know that: (successive conflicts of interest)
· (a) the member previously had a legal, business, financial, professional, or personal relationship with a party or witness in the same matter; and 
· (b) the previous relationship would substantially affect the member's representation; or 
· (3) The member has or had a legal, business, financial, professional, or personal relationship with another person or entity the member knows or reasonably should know would be affected substantially by the resolution of the matter; or 
· (4) The member has or had a legal, business, financial, or professional interest in the subject matter of the representation. 
· (C) A member shall not, without the informed written consent of both clients:
· (1) Accept representation of more than one client in a matter in which the interests of the clients potentially conflict; or 
· Must be a genuine potential not just a mere possibility; interpreted same as 1.7 significant risk.  See bottoms case.
· (2) Accept or continue representation of more than one client in a matter in which the interests of the clients actually conflict; or 
· (3) Represent a client in a matter and at the same time in a separate matter accept as a client a person or entity whose interest in the first matter is adverse to the client in the first matter.  (ex.  Can not rep A v. B &  C v. D if C's interest is adverse to A).
· NOTE: CA's rules are "throw the net more broadly" (more kinds of conflicts).  CA lists all sorts of situations, MR does not do this.
· (E) A member shall not, without the informed written consent of the client or former client, accept employment adverse to the client or former client where, by reason of the representation of the client or former client, the member has obtained confidential information material to the employment.
· Violation of confidentiality rules.  If you need to disclose the other clients confidential info to adequately represent the new client, you can not represent the new client.
· Might mean situations were the lawyer has inside knowledge of a clients propensity to settle for example.
· In Re Dresser Industries, Inc.:  Suing one client on behalf of another!  Almost a strict liability disciplinary matter.  Lawyer could not have know, but still disciplined.  This would not be sufficient for a legal malpractice action.
· Facts:  Client B vs. Client A.  A moves to have the firm disqualified.  Trial court applies the wrong law.  Trial court also only looking at Texas law, but Court said that you look more broadly at national standards of law ethics when considering disqualification.
· Court:  Cant sue one client on behalf of another (looks like a breach of loyalty; threat of confidences being used)
· Hot potato doctrine:  Ex. represent client A but is a small client; client B is a big client, wants you to represent them in case against A.  Can you drop client A to take the matter for B if unrelated to representing A.  ANSWER:  NO!!!  The present client conflict can not be transformed into a former-client conflict by the lawyers withdrawal from the representation of the existing client)
· Protects the interests of client A.
· Bottoms v. Stapleton:
· Courts decision on attorney disqualification is reviewed for abuse of discretion on appeal.
· Facts:  A minority shareholder suing a majority shareholder and company.  Both D's were represented by same attorney.  P moves to disqualify the lawyers.  Trial court granted motions; issue is whether there was a conflict sufficient to disqualify the lawyer.
· Court:  This does not fall factually into either 1.7(a)(1) directly adversarial or (2) materially limiting.
· STEP 1 is whether a conflict exists
· Held:  No evidence that there was a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client
· Trial court was focused on the potential for conflict NOT ACTUAL.  MR only applies to ACTUAL CONFLICTS; potential are not covered at all.
· There has to be a likelihood, not just a possibility.
· Summary: CA Rules are different - DOES apply to potential conflicts   EXAM NOTE:
· CA defines conflicts much more broadly ( Then makes it much easier to cure the conflicts
· MR limits the conflicts ( But then make it harder to cure the conflict
· Fiandaca v. Cunningham: (New Hampshire legal aid case)
· Facts:  Legal Aid office had two cases against New Hampshire.  Conflict arose when state made offer to house some of the prisoners (client 1) at the Laconia School (client 2).  It is a good offer for client 1, but is bad for client 2.
· A conflict exists when a lawyer cant freely recommend an option because of a conflict with other client.
· If lawyers did not represent Laconia School, lawyers would recommend the settlement to prisoners.
· Owe duties to both sets of clients.  Interests are probably not directly adverse, but representation has become materially limited.
· "interests" of the clients could be anything. - fact and client specific.
· Imputed conflicts rule, because lawyers are in the same office.
· Interference with the options that you would advice your client on because of a duty that you owe someone else.  "Forecloses alternatives that would have been otherwise available to the client"
· Note:  There is no fault involved here; but still a conflict.  
· Court:  Lawyers had an ethical duty to advance the interests of the client to the fullest possible extent.

· Court:  If the conflict is created by a D in BAD FAITH, the court may decide not to disqualify the lawyers; but if it is done inadvertently, court will still disqualify even if no fault of the lawyers.
· Timing:  unless it appears to have been brought to harass, there is no time limit on when you can bring a disqualification motion.
· Note:  Disqualification motion can be denied for convenience of the court.
· Positional Conflicts of interest
· Can you represent clients in unrelated matters if their interests in the broad sense conflict (ex. economic competitors)
· Rules say that mere economic competition does not create a conflict.
· Comment [24] A conflict of interest exists, if there is a significant risk that a lawyer's action on behalf of one client will materially limit the lawyer's effectiveness in representing another client in a different case; for example, when a decision favoring one client will create a precedent likely to seriously weaken the position taken on behalf of the other client. If there is significant risk of material limitation, then absent informed consent of the affected clients, the lawyer must refuse one of the representations or withdraw from one or both matters. 
· Ex. Cant have lawyers from a firm arguing that a law should be applied in client #1's favor, while also arguing that law is unconstitutional for client #2 in a different case. ( Positional conflict.
· Cal. R. 3-310(C)(3):  Lawyer can not without written consent represent a client in a matter and at the same time in a separate matter accept as a client a person or entity whose interest in the first matter is adverse to the client in the first matter. 
· Note:  If you have two clients with adverse positions, under MR you can represent both if you get their informed consent and you reasonably believe that you can provide competent representation.
· If you are personally handling both matters, it is probably a case where you can not adequately represent both.
· But:  in CA, (C)(3) clearly goes to positional conflicts; No special rule in MR but see comment.  Remember MR is more broad, CA is more specific.
· NOTE:
· CA does not have the "Plus" part of informed consent like MR 1.7(b).  CA never says that you need informed consent + reasonable belief.
· BUT that does not mean that you can get informed consent but believe that you cant be competent.
· You have to tell the client the ramifications (i.e. that you would not be as competent).
· So, even though CA lacks the "plus" part, IT IS IMPLIED.
· Conflicts Between Former Clients and Current Clients (Successive Conflicts of Interest):
· MR Rule 1.9 Duties To Former Clients
· (a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the (1) same or a substantially related matter in which that person's interests are (2) materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing.  (Need substantially related matter AND materially adverse)
· NOTE:  Rules for Former/Current are more relaxed.  Because you do are not representing the former client!   But still have duty of confidentiality.
· Notice that the only time a conflict exists are when there is BOTH (1) the same or a substantially related matter and (2) person's interest is materially adverse.  Otherwise, no conflict.
· NOTE:  This is why it is so important to move old clients into a closed category and sending them a letter saying that the representation is over.
· Ex.  Client B v. Former Client A.  Can you represent a current client against a former client?  Direct adversity.  Only when there is the same or substantially related matter.  THUS, compare this matter vs. A's former matter.  
· If it is the same case or substantially related ( No.  Otherwise ( Yes you can sue your former client in the unrelated matter

· If there is the same or substantially related matters, it creates a problems because you have confidential information of the former client.  You can’t have this info and not use it, because you are bound to represent your current client.  But this is a conflict.
· NOTE:  This is really a rule against SWITCHING SIDES ( clear violation.
· MR Rule1.9(b): A lawyer shall not knowingly represent a person in the (1) same or a substantially related matter in which (2) a firm with which the lawyer formerly was associated had previously represented a client 
· (1) whose interests are materially adverse to that person; AND 
· (2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to the matter; 
· UNLESS the former client gives informed consent, confirmed in writing. 
· MR Rule 1.9(c): A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter: 
· (1) use information relating to the representation to the disadvantage of the former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; or 
· (2) reveal information relating to the representation except as these Rules would permit or require with respect to a client. 
· CA Rule makes this very clear:  this is about confidentiality.  Otherwise, there is no conflict
· 3-310(E) A member shall not, without the informed written consent of the client or former client, accept employment adverse to the client or former client where, by reason of the representation of the client or former client, the member has obtained confidential information material to the [new] employment.
· Violation of confidentiality rules.  If you need to disclose the other clients confidential info to adequately represent the new client, you can not represent the new client.
· Might mean situations were the lawyer has inside knowledge of a clients propensity to settle for example.
· Rule says that if you gained confidential information while you were representing a former client, then it turns out that you have a new client that wants to sue the former client, question is:  Did you gain information that was MATERIAL to the new representation.( If not, then there is no conflict.
· Note: that you can do it with consent but former client will never give this.
· COMPARING (E) to MR 1.9(a):  The model rules states are also concerned about material confidential information of former clients being disclosed.
· Test that the courts use is similar between CA and MR, despite totally different wording.  Same concern.  Use of confidential information.
· That is why MR are concerned about same or similar matter.
· 3-310(B) A member shall not accept or continue representation of a client without providing written disclosure (disclosure NOT IN MR, but has the same effect as consent because client can fire you at any time; but CA does not require consent) to the client where:
· (2) The member knows or reasonably should know that: (successive conflicts of interest)
· (a) the member previously had a legal, business, financial, professional, or personal relationship with a party or witness in the same matter; and 
· (b) the previous relationship would substantially affect the member's representation; or 
· Cannot accept New client vs. Former client, without disclosing to new client that you represented former client.
· (3) The member has or had a legal, business, financial, professional, or personal relationship with another person or entity the member knows or reasonably should know would be affected substantially by the resolution of the matter; or 
· THIS RULE IS TO GIVE THE NEW CLIENT MORE INFORMATION ABOUT ANY POTENTIAL CONFLICTS THAT YOU MIGHT HAVE
· But NOTE:  you cant go into depth about former clients in a way that would effect confidentiality.
· Exterior Systems v. Noble Composites
· Facts:  Client bought several companies, his company was then bought by other two companies.  The new parent company sues former business owner's new company ( former client).  Firm representing a current client against a former client.
· Held:  Lawyer is disqualified.
· Reasoning:  Looking for two things: (1) are the materially adverse; YES, AND (2) matters are substantially related matter?
· Substantial Relationship TEST (bottom of 409) (every state uses this test):
· The former client need show no more than that the matters embraced within the pending suit wherein his former attorney appears on behalf of his adversary are substantially related to the matters or cause of action wherein the attorney previously represented him, the former client. The Court will assume that during the course of the former representation confidences were disclosed to the attorney bearing on the subject matter of the representation. It will not inquire into their nature and extent. Only in this manner can the lawyer's duty of absolute fidelity be enforced and the spirit of the rule relating to privileged communications be maintained. 
· Court first looks at what the earlier suits were about, then looks at the new matters.
· Serves as a proxy for whether lawyer as confidential information.  This is how MR and Cal R link.  ASSUMPTION that the lawyer gets all the info.
· Substantial relationship tests (different states follow different tests, even though every state looks for substantial relationship):
· (1) Compare the facts of the two matters (the new/current matter and the former matters)
· (2) Compare the legal issues in the two matters, OR
· (3) Use a "blended approach" combining the first two tests.
· THIS CASE UNDER 3-310 (see bottom of 414):  Did the lawyer obtain confidential information in the former matter that would be material in the new matter.  If yes, then conflict, unless consent.  REVIEW THIS.  CA test is really the same, because court does not directly inquire into the info.
· Two situations where these current/former client conflicts arise
· When representing corporate clients that have merged and are subsidiaries
· Conflicts when lawyer leaves a law firm and goes to another law firm.  Because of imputed conflicts. ( What if you move to a new firm, but you take some clients with you.
· Migratory Lawyers:  Imputed disqualification rules do not apply in a full blow way when lawyers change firms.  (everyone would be conflicted out).  There has to be a way to move from one firm to another, and thus, the rules have to be relaxed.
· Kala v. Aluminum Smelting:
· Facts:  Firm #1, Lawyer; New Firm #2, lawyer moves to new firm.  F1 rep. A in A v. B.  F2 rep. B in same case.  This happens all the time when a lawyer is moving between large firms.
· Has the lawyer moving disqualified the new firm from the case.  If this were so, the new firm would never hire the new attorney.
· Under existing rules, the only what lawyer could move would be to get the clients consent.
· Rule:  If the lawyer is "screened" from the case when the lawyer moves (NO WAY CAN THE NEW LAWYER WORK ON THIS CLIENT MATTER)
· Don’t have new lawyer share a secretary, or have office near, or go to lunch, or leave docs lying around.
· Have to do this BEFORE the lawyer moves; cant do it after the lawyer moves.
· Note:  Model rules do not allow for screening (except for government attorneys); But states can modify the model rules
· 10 states now allow screening.  CA is on the cusp of this.
· Note:  one of the complaints against screening is that it is favoring the financial interests of law firms against client's interest.
· Hypos on 422 n.3:  
· (a)  Ct. seems to indicate that there would not be a problem with this.  Ask whether lawyer does in fact have confidential info; if No then there is not a problem.  You prove this by swearing in an affidavit that you don’t know anything about the case.  Exception to imputed conflicts.  Can rebut the presumption of imputed conflicts.
· (b)  IF lawyer did learn material confidential information, then there is a problem.  Lawyer would be disqualified.
· (c)  Clearly would be disqualified
· N4 is answered by 1.10(b) - when lawyer is 
· MR 1.10(b) When a lawyer has terminated an association with a firm (by moving to new firm), the old firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless: 
· (1) the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; AND
· (2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter. 
· Can firm #1 pick up an adverse client to the former client?
· Here the matter is the same, but there issue would be whether other lawyers in the firm had info.
· That is why associates often go with the partner, b/c firms would not be able to take on certain clients otherwise. (i.e. firm tells them if partner leaves they will be fired)
· SUMMARY/TOPIC SENTENCE:  With former client conflicts, the rules are greatly relaxed BUT where there is direct adversity and same or similar matter, you have a conflict, but client consent can cure it.  There are special rules, where a lawyer is moving from one firm to another, and they are a further relaxation of the rules.
· Section 4 – Conflicts with a Lawyer's own interests
· Overview:
· Doing business with clients:  MR 1.8(a) and Cal. Rule 3-300
· Settling client's claims against the lawyer:  see MR 1.8(h) and Cal Rule 3-400
· Lawyer's personal interests:
· Sex with clients (MR 1.8(j) and Cal. Rule 3-120)
· Other personal interest (MR 1.7(a)(2))
· Lawyer's personal beliefs: see MR 1.2(b)
· Doing business with clients:
· Lawyer has burden of proof if transaction is challenged.
· CA 3-300 almost identical to MR 1.8(a).
· Does not apply to fee agreements
· Does not apply when the member and client make an investment open to the general public.
· Liens on clients property for unpaid fees are cover, so must comply with this rule.
· Mershon case:
· Lawyer did not act dishonestly but failed to fully inform the client of the risks involved in the deal.
· Court:  see top of 444 for why these types of transactions are disfavored.
· Not only be refraining from any misrepresentation or concealment of any material fact, but by active diligence to see that his client was fully informed of the nature and effect of the transaction proposed and of his own interest involved.
· These rules make it difficult and risky to enter into business transactions with clients, but it is not outright prohibited
· Passante case (CA):
· Baseball cards case.  Lawyer was promised 3% of the company's stock (seemingly as a gift) for obtaining a loan to save the company.  When the promise was made, the stock was worthless, but later if was worth 30 mil.
· Court:  The promise was a gift and is unenforceable.  Even if it was bargained for, it was still obtained in violation of L's ethical obligations and is unenforceable anyway.
· No advice against himself was given!!!!! – 
· Rule:  Have to give advice against yourself that an independent lawyer would give. Cant take any advantage of your position.
· Did not inform the company about independent counsel in writing.
· In re Blackwelder:
· MR 1.8(h) - a lawyer shall not make an agreement prospectively limiting the lawyers liability, unless the client is independently represented.
· This is a total ban in CA.
· A lawyer shall not settle a legal malpractice claim directly with the client (this is a kind of business transaction), unless you advice them to get independent counsel and you get everything in writing.
· Conflicts with a lawyers personal interest
· Sexual relationships with clients:
· Male attorneys were coercing sex with female clients in family law area. ( Rule developed.
· MR 1.8(j); Cal. Rule 3-120
· CA rule is aimed at a coercive situation (vulnerable client) where there is intimidation.  (also sex in place of fees)
· CA says you can do it; but certain restrictions
· MR is different; ABA position is that you CAN NOT have sex with client, unless you were doing so prior to the representation
· If you begin a sexual relationship during representation, you need to cease being the lawyer.
· Other personal interest conflicts:
· In re Swihart:
· Lawyer represents young unmarried pregnant woman.  Client tells him that she wants to find adoptive parents, and she did not want the child placed in the local community or to know who the parents were.  Lawyer and his wife decided that they wanted to adopt the child.  Woman signed consent form knowing that it was the lawyer, but then changed her mind.  Got her child back.  Lawyer is disciplined.
· Lawyer was acting in his own self interest.  Core violation of loyalty and trust.  Action taken against the clients express wishes.
· Lawyer needed to stop acting as the clients lawyer.  Because he was using his position to coerce consent.  Hiding info.
· MR 1.7(a)(2) & 1.10(a)
· Rule covers personal interests beyond just financial interests.
· 1.10(a) - imputed conflict exception for personal interest conflicts - personal interests of the lawyer are not imputed to other lawyers at the firm (unless it would materially limit the ability of the lawyer to represent the client).
· Personal beliefs of the lawyer:
· MR 1.2(b), 1.16(b)(4), 6.4
· Where the lawyer's personal beliefs conflict with the clients goals becomes a problem when you cant represent the client competently.
· If you work half-heartedly for a client, you are not giving them what they are due.
· MR 1.2(b) - A lawyers representation of a client does not constitute an endorsement of the clients views
· MR 1.16(b)(4) - this can be a grounds for dropping the client.
· MR 6.4 - a lawyer can be a member of a body moving for a change in the law.  Lobbying for law reform; may have a conflict with interests of a client that you are working for.  You can do it, but you have to disclose that you have a client that would be effected (don’t have to say which client).
· The special case of criminal prosecutors: (not the same as other kinds of lawyers)
· Prosecutors have a duty to seek justice, not simply to gain a conviction.  Not just trying to win.
· If a prosecutor knows that he could win, but doesn’t think that the person is guilty, he is bound not to proceed.
· A prosecutor with a personal-interest conflict, favoring or disfavoring conviction, may be disqualified.
· People v. Conner: What if the prosecutor has a personal interest conflict that favors conviction?  (doesn’t seem like a conflict).
· Court:  NO, if you have a personal interest in the prosecution of a person, you can not do it.!  Judgment is clouded by a personal interest bias.
· CASC disqualified the entire DA's office because one ADA was a victim of the accused.  Why entire office?  Small office.  Conflict tainted the entire office.
· Note 6 on 471:  What if prosecutor thought death penalty should never be imposed.  Can she prosecute capital case ( Probably No.
· Section 5 – Conflicts created by 3rd Parties:
· Representing an insured person while being paid by the insurer
· General Rule:  insured is the SOLE CLIENT
· MR 1.8(f):  Lawyer may accept payment from third party only if client consents; there is "no interference with the lawyer's independence of professional judgment or with the lawyer-client relationship; and client info is protected by MR 1.6.
· I.e. - insurer is merely a 3rd party fee payer
· Person who pays the fees is not necessarily the client
· If there is a conflict, you do not share the info with the insurer about the insured client. (but you can share when there is no conflict??).
· Cal. Rule 3-310(F) is functionally identical -- but see special statutes
· CCC sec. 2860:
· When independent counsel has been selected by the insured, it shall be the duty of counsel and the insured to disclose to the insurer all information concerning the action except privileged materials relevant to coverage disputes, and timely to inform and consult with the insurer on all matters relating to the action.
· Cooperation clause in the insurance contract (i.e the insurer pays if the insured gives info to insurer).
· Lawyer has to make sure that the client does not break the cooperation clause.
· Insurance company is allowed to fully participate (except where there is a coverage dispute)
· Insured person has the right to chose independent counsel (based on Cumis case). (Cumis counsel) - paid by insurance company but independent and sole representative of insured.
· Note:  most states say that the insurer is not a client at all, but is a 3rd party entity to whom a duty of cooperation is owed.
· Both the insurer's and insured's lawyer "shall be allowed to participate in all aspects of the litigation.  Counsel shall cooperate fully in the exchange of information that is consistent with each counsel's ethical and legal obligation. . . ."
· Other 3rd Party Conflicts
· See MR 1.7(a)(2), and Cal. Rules 3-310(B)(1), (B)(2), and (B)(3)
· CA has a much more explicit list of 3rd parties that can create conflicts
· If you know a witness in the matter, you have to disclose that to the client.  Legal, business, financial or personal relationship
· Also if there was a previous relationship and it would effect representation
· Message is FULL DISCLOSURE of any relationship with 3rd parties involved in the case.

Chapter 7:  Litigation Ethics
· Adversary System:
· Our system is not about finding truth; in fact rules of evidence exclude highly relevant truthful information.  (  It is a dispute resolution system that is highly complex.
· Much of the tension is in the process value vs. the value of truth.
· Real limits placed on ZEAL; because if you are overly zealous, you run afoul with many rules.  
· Theme:  One owes a dual duty to the client and the court; at times the duty to the court is higher than the duty to the client.
· Sanctions for Improper Advocacy
· FRCP 11 – is a limit on zealous advocacy
· FRCP 11(b) - By presenting to the court a [WRITTEN] pleading, motion or other paper, an attorney certifies:
· (1) it is not being interposed for any improper purpose
· Can not do it to delay or harass the other party
· (2) The claims, defenses and other legal contentions are warranted by existing law or by a nonfivolous argument from the extension, modification or reversal of existing law, or the establishment of new law;
· Can not make legal arguments that are frivolous
· If make an argument for establishing new law, this is fine, but you have to make it clear that is what you are doing
· (3) The allegations and other factual contentions have evidentiary support, or if specifically identified, are likely to have evidentiary support; AND
· CANT MAKE FACTS UP; can make allegations on information and belief, but if it turns out that there is not factual support, you have to withdrawal those allegations.
· (4) The denials of factual contentions are warranted . . . 
· Hunter v. Earthgrains Company Bakery:
· Facts:  trial judge believed that the lawyers were making a frivolous argument; sanction of 5 years.
· Held:  Sanction is reversed; this was a good faith argument for a change in the law (as long as you identify that that is what you are doing).
· Note:  a circuit can take a case en banc and rehear the appeal.  Thus, it is not a violation to argue contrary to a circuit decision.  You could even make an argument that is contrary to SC precedent.  BUT you can’t pretend that an adverse decision does not exist.
· Note 6: on factual contentions
· Have to be likely to have support; factual contentions are actionable if they are “utterly lacking in support”

· Certainly if you know facts to be false, or know that they are likely to be false, it is frivolous.  You could be sanction for this.
· Note 1:  Rule 11 now has a safe-harbor provision.  The opposition seeks sanctions under rule 11, then the party that filed the paper may withdrawal that paper without the frivolous part to avoid any sanction.
· Civility codes:  codes of conduct that members of a local bar association will pledge to abide by.
· Lee v. American Eagle Airlines: (Court’s inherent power to sanction for misconduct)
· Facts:  Plaintiff won the case and was entitled to fees for winning.  The court lowered the fee award by 300k as a sanction for overzealous advocacy
· Possible sanctions include:
· Loss of fees
· Paying other party's fees
· Contempt – 2 kinds:  

· (1) disobeying a court order, BUT here it is different

· (2) Court has inherent power to hold in contempt anyone who is acting improperly, as long as there is due process given.
· Discipline: MR 3.5, 4.4, 8.2, 8.4 - Discipline by the state bar.
· MR 3.5: A lawyer shall not: (d) engage in conduct intended to disrupt a tribunal.
· MR 4.4:

· (a) In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person.
· MR 8.2:
· (a) A lawyer shall not make a statement that the lawyer knows to be false or with reckless disregard as to its truth or falsity concerning the qualifications or integrity of a judge, adjudicatory officer or public legal officer, or of a candidate for election or appointment to judicial or legal office. 
· MR 8.4(c)(d):  It is professional misconduct for a lawyer to:

· (c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
· (d) engage in conduct that is prejudicial to the administration of justice;
· Lack of Candor
· MR 3.3:  Lawyer shall not:
· (1) knowingly make a false statement of fact or law to a tribunal; 
· (2) fail to disclose controlling adverse authority not disclosed by opponent; 
· (3) or offer evidence that the lawyer knows to be false
· Notice if you violate R 11, a judge can sanction; but you can also be disciplined by the state bar.
· NOTE!!!!:  If opponent does not cite their best case that hurts you, you must disclose it if it is controlling.
· This tells you that the adversary system is limited and that your duty to the court is higher here than to your client.
· Both lawyers have the duty to bring the applicable law forward to the judge; Judge does not have the time to get all the law on their own ( they depend on the lawyers.
· If you know that a witness is going to lie, don’t call the witness; If you know a document is false, don’t produce the document
· Cal. Rule 5-200
· Lawyer shall employ "such means only as consistent with truth"; shall not seek to mislead the tribunal "by artifice or false statement or fact or law"; and shall not intentionally misquote law.
· Can not knowingly misstate facts to the court; cant conceal them if they should be disclosed.
· Can’t use false testimony or evidence you know to be false.  (see page 506)
· THIS IS really important and can lead to disbarment.
· Ex parte proceedings - when opposing party is not present - you have to be absolutely honest because there is not an adversary there to challenge your assertions.
· Discover Abuses
· Procedural rules abound:  FRCP 16(f), 26(g), 30(d), 37 all provide for sanctions against lawyers or parties for discovery abuses
· Discipline is also available:  MR 3.2 (expediting litigation) and MR 3.4 (specific rule on duty to comply with discovery requests).
· Client Perjury:  
· Civil Cases:
· Lawyer has to reveal the clients fraud to the court.
· If you client intends to lie to the court under oath, what should you do?
· TELL THE CLIENT NOT TO AND TELL THEM THE CONSEQUENCES
· Most clients can be talked out of it if you tell them it is a crime, they would be caught, and tell them the consequences.
· Perjury is a felony - perjury has to be something material and you know its false when you said it.
· What if they say they are going to lie anyway?
· Note 4 on 529 - REVIEW THIS!! And MR 3.3 plus comments
· Note, recantation within a reasonable time, it is not perjury anymore.
· Lawyer may seek to withdrawal right then if the client doesn’t recant.
· Preservation of the integrity of the forum is a superior interest.
· Tell client that you are empowered to tell the judge and that you will withdrawal.
· Criminal Cases:
· Still try to persuade the client not to lie
· If before trial, can seek to withdraw
· If it occurs at trial, three theoretical possibilities
· Allow client to testify in narrative manner
· Calling the client as the witness, then ask them "Tell us what happened" and then sit down. You can’t ask questions.
· If anyone in the jury is a lawyer, they would know that the witness is lying.  The prosecutor would also know that everything is a lie.
· If Witness lies while on stand, try to get client to recant and disclose perjury
· Note:  the problem is that a criminal D has a constitutional right to testify.
· Most states then require you to inform the judge
· Business as usual; no disclosure to anyone (  THIS IS NOT ACCEPTED BY ANY STATE ( assisting the client to commit a crime and misleading the court.
· Advancing litigation costs
· Compare MR 1.8 with Cal Rule 210(A)(1), (2)
· In most all states, you can not advance costs to a client (medical, business, personal expenses).  You can advance costs attorney’s fees.
· It gives certain advantages to some lawyers over others ( anti competitive sort of rule
· CA's Rule is different
· This rule shall not prohibit the lawyer from paying 3rd persons.  (example paying for a doctor to examine the client) (make the payment recoverable later if there is a recovery).
· If a client is destitute, there is a limited indigent exception.

 

Chapter 8:  Advertising and Solicitation
· Advertising
· It used to be prohibited for lawyers to advertise.  Lawyers can now advertise as long as it is not misleading.  Misleading is the key.
· State bars want to restrict advertising to the maximum constitutionally possible, but this is very little.
· Missouri passed rule in RMJ case:
· USSC says that you can’t have these various restrictions on advertising.  Uses Central Hudson test.
· MR 7.1-.2
· Aimed at false or misleading representations.
· CA B&P 6157 et seq. - prohibits false and misleading representations as well.  THEN CA Lists of things that are presumptively misleading and presumptively ok.
· Solicitation: MR 7.3(a)
· In-person and Real Time
· Prohibited, with narrow exceptions for lawyers, family members, friends and clients for whom you have worked in the past
· MR 7.3(a); Cal. R 1-400(C)&(D)
· By Mail:
· Generally OK if not misleading, coercive or harassing
· Targeted mail generally OK; same conditions (Shapero)
· State's "30-day" ban on targeted mail for accident victims; upheld in Went For It case (FL case)
· MR 7.3(b), Cal. R 1-400
· Not solicitation if there is no pecuniary motive - thus can solicit public interest clients
· NOTE:  If you cant do improper solicitation, you CAN NOT hire someone else to do it for you
· THIS IS A CRIMINAL OFFENSE IN CA - to get someone to get clients for you.
EXAM Question:  CA is debating on whether to adopt the model rules; most scholars think that they should; but you don’t have to adopt all of them, could make unique revisions.  Difference between CA rule and model rule; analysis of whether CA should adopt the model rule or make revisions.

Ask about areas that we have discussed where CA is different.  ASK ABOUT THIS
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