PROFESSIONALISM AND THE PRACTICE OF LAW
I. Characteristics of professions
a. 4 key elements of professionalism
i. Substantial intellectual training and the use of complex judgments;

ii. Clients must trust those they consult since they cannot fully evaluate the quality of the professional’s work;

iii. Self-interest is subliminated to the client’s interest and “public good”; and

iv. Self-regulating.

b. What is professional/unprofessional conduct

i. Advertising often seen as unprofessional conduct

1. BUT:

a. A state CANNOT prohibit a lawyer from advertising as long as ads are not misleading or false
b. A state CANNOT restrict direct mail lawyer solicitation if there is no substantial government interest that the practice violates

ii. Pro bono work considered professional

1. Ethics rule 6.1 encourages lawyers to do pro bono work

a. *Cannot be disciplined for not doing pro bono work

iii. Several states have adopted rules that prevent lawyers from knowingly manifesting bias/prejudice based on race, sex, religion, etc. by words or conduct when acting in a professional capacity

II. Sources of regulation of lawyers

a. State supreme court is the ultimate arbitrator of attorney conduct

i. Determines its own rules of professional conduct and what sanctions to impose for violations

b. Ethics rules

i. Rules passed by governing bodies that if violated can give rise to discipline

ii. Model Ethics rules

1. These are models, not the rules

iii. In CA

1. Has rules of professional conduct AND rules passed by the legislature

c. Ethics opinions

i. Each entity that writes/promulgates ethics rule (ABA, state/city/county level) produces advisory answers to how a rule would apply

ii. Opinions are not binding

d. Other law

i. Law outside of ethics rules still applies to lawyers as it would to anyone else

ii. Can be disciplined in every state for conduct peripheral to or that has nothing to do with the practice of law (Ex. Not paying parking tickets, threatening to hit someone with golf club)

III. Sanctions for rule violations 
a. Disbarment
i. State takes away your license to practice law

b. Suspension

1. Takes away lawyer’s status to practice law, usually for a definite period of time

c. Public and private reprimand

i. *Most common form of discipline

ii. Public

1. Declaration that lawyer’s conduct was improper, without restricting right to practice law
a. Having story publicly told (in publication)

b. Data kept on web page of state bar

iii. Private

1. Lawyer is told that his conduct was wrongful (but public is not informed)
2. CA is one of the states where name is posted on web page for private reprimands

d. Probation

i. Lawyer continues to practice under specified conditions (can be used in conjunction with any of the above) 
e. *No sanction of compensatory damages or fine for violating ethics rules
i. BUT some states have recently allowed state supreme court to order restitution (lawyer has to repay fees or refund money that lawyer stole)

IV. Legal education and admission to bar
a. Character and fitness certification

i. Rule

1. Burden on applicant to the bar to prove by clear and convincing evidence that he has current good character and fitness

ii. Application

1. Conduct protected by the 1st amendment can be considered 

2. Criminal record does not automatically disqualify an applicant 

3. Look at whether applicant is trustworthy/untrustworthy

a. Where applicant making excuses and minimizing involvement in past conduct, less likely to find current good character for past conduct

V. Unauthorized practice of law

a. General

i. Practice of law is regulated by each state

1. So each state has its own unauthorized practice rules and laws

ii. 2 types

1. Unauthorized practice of law by non-lawyers

2. Unauthorized practice of law by lawyers

b. Unauthorized practice of law by non-lawyers

i. States regulate what the practice of law is

1. No clear definition of what the “practice of law” is

ii. Policy

1. Protecting clients from people who don’t know what they are doing and who can’t be sued in the same way lawyers can

iii. D (who never passed the bar or went to law school) advertised herself as a secretarial service but performed “legal” duties 
1. Legal duties

a. Advising about what forms to use, explaining about where a form can be filed if there was a question, etc. 

b. Asked questions to help people determine their legal rights (help people determine their legal rights)
c. Unauthorized practice of law by lawyers
i. Model Rule 5.5 

1. A lawyer cannot:

a. Practice law in a jxn where it is a violation to do so

b. Assist another to practice law in a jxn where it is a violation to do so

2. A lawyer not admitted to practice law in a jxn cannot:

a. Establish an office or other systematic and continuous presence in the jxn for the practice of law OR

b. Hold out to the public or otherwise represent that the lawyer is admitted to practice law in this jxn

3. A lawyer admitted in another US jxn can provide legal services on a temporary basis in a jxn where:
a. Lawyer retains local counsel OR
i. Does the lawyer have local counsel?

b. The legal services are reasonably related to a pending or potential proceeding before a tribunal in this or another jurisdiction where the lawyer or the client is authorized by law to be in the proceeding or reasonably expects to be authorized OR

c. The legal services are reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in this or another jurisdiction where the services are reasonably related to a lawyer’s practice in a jxn he is admitted to practice law in and are not services which require pro hac vice admission OR

d. The legal services arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice
i. *Catch all provision

4. A lawyer admitted in another jxn can provide legal services where:

a. The lawyer is general counsel of a company and the lawyer is acting for its employer (company it is general counsel to) OR

b. The lawyer is engaged in purely federal practice

ii. Half the states allow foreign legal consultants to practice within the state, although the authorization to practice is limited
iii. 2 steps:

1. Is this the practice of law?

a. If yes, move on

b. If no, then no ULP

c. In CA, practice of law is:

i. Majority

1. Legal advice, preparation of legal instruments, contracts, doing and performing services in the court of justice 
ii. Minority

1. Representation of another in a judicial proceeding or an activity requiring the application of that degree of legal knowledge and technique possessed only by a trained legal mind

2. Is the practice unauthorized?

a. If yes, UPL

b. If no, then no UPL

c. Unauthorized = in violation of state’s rule for practicing law

d. In CA

i. Lawyers admitted in other states can represent clients in arbitral proceedings in CA

ii. Lawyers cannot practice on a temporary basis (different from model rules)
iii. Lawyers don’t have to pass bar in CA if just being in house counsel but cannot go to court

VI. Incompetence and its consequences
a. General

i. 3 types of claims 

1. Legal malpractice

2. Ineffective assistance of counsel

3. Malpractice in criminal matters

b. Effect of lawyer error or misconduct

i. Lawyer is agent of the client so:
1. A principal (such as client) is bound by the misdeeds of the agent, acting within the agent’s authority
a. *This means that if the lawyer screws up, the client is generally bound by what the lawyer did and only has a remedy against the lawyer
ii. Exceptions to general agency rule (where a judgment can be vacated)
1. FRCP 60 provides relief from judgments, but only where the lawyer’s neglect is “excusable”
a. *So in federal cases where the lawyer’s neglect is excusable, a judgment can be vacated

2. A client may be relieved from a final judgment for:

a. Mistake, inadvertence, surprise or excusable neglect OR

b. Relief for any other reason justifying relief from the operation of the judgment

i. There must be extraordinary and unusual circumstances to vacate a judgment

c. *So where there has been a mistake, inadvertence, surprise, or excusable neglect or some other reason of extraordinary circumstances, a court can vacate a judgment

3. *Determining whether neglect is excusable – 4 part balancing test
a. Danger of prejudice to non-moving party

b. Length of delay and its potential impact on judicial proceedings

c. The reason for the delay, including whether it was within the reasonable control of the movant (principal)

d. Whether the moving party’s (principal’s) conduct was in good faith

4. Some states grant relief from judgments where the lawyer has “completely abandoned” the client, or where the lawyer’s neglect constitutes “gross negligence”

5. Settling claims

a. Most states say that a lawyer cannot settle a claim without the express authority of the client
i. *So if a lawyer does not have express authority, the settlement is not enforceable

b. Other states say that if lawyer has apparent authority, the client is bound by the settlement agreement 

c. Legal malpractice in civil cases
i. General

1. Claim being brought by a client where remedy is money damages for D’s negligence

ii. Rule

1. A lawyer can be sued for legal malpractice where:

a. D (lawyer) had a duty towards the P (client) AND

b. D breached that duty AND

c. D was the actual cause (but for cause) and proximate cause of the harm AND

d. Actual harm occurred

iii. Duty

1. *Duty is required b/c these are economic torts where there is generally not a duty of reasonable care to prevent pure economic harm

2. Rule
a. Existence of attorney/client relationship creates a duty

b. Attorney owes a duty to some non-clients (some non-client can sue attorney)

c. Scope of duty

i. The lawyer must act like a reasonably competent similar attorney

3. Application

a. Scope of duty

i. Lawyer must use that degree of care, skill, diligence and knowledge commonly possessed and exercised by a reasonable, careful and prudent lawyer in the practice of law in the jxn, under the same or similar circumstances

ii. *Means that the legal profession sets its own standard of care

1. So an expert witness is needed b/c lay people cannot understand the standard of care

b. Whether an attorney client relationship exists

i. A relationship of client and lawyer arises when:

1. A person manifests to a lawyer the person’s intent that the lawyer provide legal services for the person; and either

a. The lawyer manifests to the person consent to do so; OR

i. Can be express or implied

b. The lawyer fails to manifest lack of consent to do so, and the lawyer knows or reasonably should know that the person reasonably relies on the lawyer to provide the services; OR

c. Ambiguities in the creation have to be fixed by the lawyer, not the client

2. OR A tribunal with power to do so appoints the lawyer to provide the services

ii. When a person discusses with a lawyer the possibility of their forming a client/lawyer relationship for a matter and no such relationship ensues, the lawyer must:

1. Not subsequently use or disclose confidential information learned in the consultation (except as permitted by other rules)

2. Protect the person’s property in the lawyer’s custody; and

3. Use reasonable care to the extent the lawyer provides the person legal services
4. *So, a duty to use reasonable care exists to the extent the lawyer provides a potential client with legal services 
iii. *Lawyer must clarify what the relationship is
1. If ambiguous, the client’s perspective on the relationship will win

c. Owing a duty to non-clients

i. Cases have held that lawyers owe duties of care to certain non-clients:

1. Beneficiaries of a will prepared for a client

a. Lawyer owes duty of reasonable care in drafting will for client not to screw it up for the beneficiaries

2. “Primary beneficiaries” of a lawyer’s work – where client’s purpose in retaining the lawyer was to provide a benefit to the non-client

3. Those whom the lawyer knows or should know will rely on the lawyer’s work, and who do rely to their detriment

a. Ex. A lawyer writes a letter to a bank representing that a client doesn’t have any outstanding liens to get a loan.  The purposes of the lawyer writing the letter is to get the client a loan and to get the bank to rely on the letter to get the loan.  So the bank can sue for malpractice or misrepresentation for not accurately having information in letter.  

iv. Breach of duty

1. Rule

a. Lawyer’s conduct must fall below the standard of care of a reasonably competent similar attorney

2. Application
a. Breach of duty is a question of fact for a jury

b. Breach of duty is a foresight test

i. Looked at from perspective of person in D’s position at the time of the negligent act

ii. Question: What a reasonably competent lawyer would have done at the time, excluding the benefit of hindsight?

c. Falling below the standard of care

i. It is prima facie negligent (lawyer breaches the duty) for an attorney to misadvise a client on a settled point of law that can be looked up by the means of ordinary research techniques

ii. Errors in judgment can be breaches of duty (depends on whether a reasonably competent similar attorney would make such errors or not)

d. NOTE: Violations of model rules and malpractice 

i. Violation of a Rule should not itself give rise to a cause of action against a lawyer nor should it create any presumption in such a case that a legal duty has been breach…[The Rules] are not designed to be a basis for civil liability…[A] lawyer’s violation of a rule may be evidence of breach of the applicable standard of conduct.  
1. Means that:

a. Model rules do NOT set the standard of care and don’t create a presumption of breach

b. BUT a lawyer’s violation of a rule can be relevant evidence of a breach

ii. *Same in CA

e. NOTE: Breach of fiduciary duty

i. “A lawyer is civilly liable to a client if the lawyer breaches a fiduciary duty to the client…and if that failure is a legal cause of injury…”

ii. Fiduciary relationships (such as lawyer-client) are breached when the lawyer betrays the client’s trust and confidence, such as by engaging in self-dealing, violating client’s trust and confidences, or representing conflicting interests without the client’s informed consent
v. Causation

1. Rule

a. P must show:

i. But for cause AND

ii. Proximate cause

2. But for/actual cause

a. Rule

i. P must prove that but for D’s negligent conduct, the harm would not have occurred

b. Application

i. W/ transactional legal malpractice, the plaintiff must prove that had the lawyer acted non-negligently, a better deal would have been struck 

3. Proximate cause

a. Rule

i. P must prove that the P and the type of harm are foreseeable

1. Foreseeable when:

a. Harm suffered by P was reasonably foreseeable as resulting from D’s breach of duty

b. Phrased another way: The harm suffered by the P is within the scope of risks created by the lawyer’s misconduct
2. 2 parts:

a. What are the reasonably foreseeable risks created by D’s negligence?

b. Is harm that P alleges one of those risks?

b. Application
i. $1 million attorneys fees is NOT reasonably foreseeable by failing to produce documents, so attorney’s failure to produce the documents was not a proximate cause of the D’s conduct of failing to produce documents 

ii. A reasonably foreseeable type of harm from not telling someone about the SoL and implying that someone didn’t have a case is that that person will not bring a meritorious case
vi. Actual harm

1. Rule

a. P must show a better result would have been obtained w/out attorney negligence

2. Application
a. Client does NOT have to lose the case to have a malpractice claim

b. CANNOT sue a lawyer for negligent infliction of emotional distress because emotional distress is not actual harm when P injured economically

vii. Proving legal malpractice

1. The expert witness requirement

a. Experts are generally required on two, sometimes three, elements

i. The applicable standard of care;

1. B/c lay people cannot understand what a professional is supposed to do

ii. Breach of that standard; and

1. B/c lay people don’t know when lawyer’s conduct falls below and why

iii. Causation

1. Not self-evident to jury that loss P suffered is caused by D’s act

b. NO expert is required if an issue is within the “common knowledge” of the jury

i. If a lay jury can understand that what the lawyer did was wrong, 

ii. Application

1. When a client unambiguously says to lawyer that he needs an indemnification agreement and the lawyer indicates it is a good agreement without indemnification, a lay jury can understand that is a breach of duty

viii. Defenses to legal malpractice claims
1. General
a. 3 defenses

i. Contributory negligence

ii. Statute of limitations
iii. Immunity

b. D (attorney) has the burden of proving defenses by a preponderance of the evidence

2. Contributory negligence

a. General

i. A lawyer can defend on grounds that the client was contributorily negligent

b. 3 approaches:
i. Complete bar rule (traditional common law rule)

1. P’s negligence bars claim entirely 

ii. Modified comparative 

1. P’s claim is reduced by % of fault, not barred, unless P’s fault is equal to or greater than D’s

iii. Pure

1. P’s claim is reduced by % of fault, not barred

c. Policy – is it a good idea to have this defense?
i. Maybe not b/c maybe lawyer owes a duty to his client to protect his client from his own negligence

3. Statute of limitations

a. Big issue: when does a claim accrue – that is, when does the SoL clock begin running?

i. 2 general rules
1. Discovery rule

a. SoL begins when P (the client) discovered or should have discovered D’s negligence or its effect?

2. Date of occurrence
a. Clock begins to run when the negligent act occurs

ii. Continuous representation rule

1. Most states have adopted the continuous representation rule for legal and medical malpractice claims
2. Rule

a. SoL does not accrue until the lawyer’s representation on the matter the legal malpractice occurred with ends
3. Application

a. Representation must be on the same matter that the act of legal malpractice occurred on

b. Representation does not necessarily end when the lawyer stops working on the matter

i. If the client reasonably believes the lawyer is still working on the case, there is continuous representation

d. Ineffective assistance of counsel
i. General
1. Claim being brought by client who is a criminal defendant who was convicted or sentenced where client’s remedy is reversal or sentence of the conviction
2. Claim based on 6th amendment:

a. “In all criminal prosecutions the accused shall enjoy the right to…have the assistance of [effective] counsel for his defense
i. *Effective is read into the amendment
3. Policy – why have this claim?
a. For adversarial system to be effective both sides must have adequate counsel
b. For fairness in trials

ii. Rule

1. Benchmark: whether counsel’s conduct so undermined the proper functioning of the adversarial process so that the trial cannot be relied on as having produced a just result

2. Petitioner (criminal D) must prove that:

a. Counsel’s performance was deficient AND

i. There must have been serious attorney error
1. *Makes it so the presumption is that the attorney is competent
b. The serious attorney error prejudiced the defense

i. Defendant is prejudiced when he was deprived of a fair trial, which means that there was not a just result
1. Prejudice

a. The defendant must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different. 
i. Reasonable probability = a probability sufficient to undermine confidence in the outcome (means: above preponderance of the evidence, less than beyond a reasonable doubt)
iii. Application
1. Presumptions of prejudice

a. General

i. These are situations where the petitioner (criminal D) does not have to prove the 2nd element of prejudice, rather only has to show serious error

b. Presumption of prejudice where D demonstrates counsel actually represents conflicting interest AND that an actual conflict of interest adversely affected his lawyer’s performance

c. Presumption of prejudice where a criminal D is denied representation in critical portions of the trial
i. Active or constructive denial of counsel can lead to prejudice

1. Lawyer is physically absent

2. Lawyer is asleep 

3. Where lawyer’s counsel is so deficient that it is the functional equivalent of no counsel at all

a. Can be where lawyer failed to investigate something

i. Ex. Lawyer spent only 40 hours preparing for guilt and penalty phases of the case, presented no mitigating evidence, was a racist (client was black)

e. Malpractice in criminal matters
i. P (criminal D) must prove:

1. Duty

2. Breach of duty

3. Causation

a. Breach of duty was an actual and proximate cause of the harm

b. ***A majority of states have held that in order for convicted criminal to prove causation, that P has to prove they were actually innocent of the crime

4. Actual harm

a. Must show damages (money damages)

f. Policy
i. Are there adequate controls for incompetence?

1. Substantive laws?

a. Legal malpractice in civil cases

b. Ineffective assistance of counsel

i. This is extremely hard to prove, so not an extremely likely remedy

c. Legal malpractice in criminal cases

i. Extremely hard to prove b/c criminal D must generally prove he was innocent, so not an extremely likely remedy
2. Ethics rules

a. Duty to act competently

i. Under model rules, mandatory duty to:

1. Provide competent representation 

2. Use reasonable diligence and promptness in representing a client

3. Have reasonable communication with client (explain things to client so client can make an informed decision)

ii. In CA to violate the incompetency rules, the lawyer must act intentionally, recklessly or repeatedly

1. *Most states won’t discipline lawyers for negligent incompetence (the CA rule is read into most ethics rules)

b. Duty of supervision and independence
i. Duties of supervising lawyers

1. A lawyer MUST NOT (is subject to discipline for):
a. Order a subordinate to violate the rules OR

b. Know of a subordinate’s violation of the rules when consequences can be avoided but don’t take remedial action

2. A partner in a law firm must make (is subject to discipline for not):

a. Taking reasonable efforts to make sure systems are set up that give reasonable assurance that lawyers will conform to professional rules 

3. A lawyer supervising another lawyer MUST (is subject to discipline for not):

a. Make reasonable efforts to make sure the other lawyers are conforming to the rules
ii. Duties of subordinate lawyers

1. A subordinate lawyer MUST abide by the rules and violates them even if acting at the order of another 

2. BUT a lawyer does NOT violate the rules where he:

a. Acts in accordance with a supervisory lawyer’s reasonable resolution of an arguable question of professional duty

b. Ex. Lawyer says do X and subordinate isn’t positive it is proper, but it is reasonable that it would be proper

iii. Duties of lawyers to non-lawyer assistants

1. Lawyers MUST (and are subject to discipline for not):

a. Make reasonable efforts to make sure that non-lawyer assistants comply with the rules
3. Remedies

a. Every state has a client protection fund

i. Allows a client whose lawyer has really screwed up to bring proof to fund and get a grant of money 

ii. Money capped pretty low

g. Reporting professional misconduct
i. Rule
1. A lawyer who knows that another lawyer has committed a violation of the Rules…that raises a substantial question as to the lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects, MUST inform the appropriate professional authority
2. This rule does NOT require the disclosure of information otherwise protected by Rule 1.6 (attorney/client communications)
ii. Application

1. To violate the rule:

a. Does the lawyer know another lawyer violated the rules?

i. If yes, continue

ii. If no, then no duty to report

iii. “Know”

1. Means actual knowledge BUT a person’s knowledge may be inferred from circumstances

2. *Must more than suspect the violation

b. Is it violation that raises a substantial question as to the lawyer’s honest, trustworthiness or fitness as a lawyer in other respects

i. If yes, continue

ii. If no, then no duty to report

iii. The violation itself must raise a substantial question as to honesty, trustworthiness, fitness

1. Substantial means really serious

iv. Even if just one act, the one act may indicate a pattern of misconduct that can be uncovered by disciplinary investigation

c. Would the lawyer’s disclosure cause him cause to violate his client’s confidentiality protections?

i. If yes, then no duty to report

ii. If no, then have a duty to report

iii. If lawyer has learned of other lawyer’s misconduct in connection with your representation of a client, you don’t have to disclose it

iv. However, a lawyer should encourage a client to consent to disclosure (waive confidentiality) where prosecution would not substantially prejudice the client’s interests

iii. CA has NO rule requiring/encouraging reporting professional misconduct.  

iv. Policy
1. Should CA have a rule?
a. It doesn’t make sense to adopt a rule that lawyers won’t even follow

i. There are so many disincentives to reporting

1. Could get fired, not get promoted, etc.

ii. It requires a lawyer to do something that is frowned upon
iii. The rule isn’t really enforced at all

b. BUT it protects the client to have such a rule
i. A client won’t know when there is a violation

ii. Only way a client is protected is to have another lawyer report it

c. Maybe the rule has a symbolic meaning, like encouraging pro bono

i. Just want to encourage lawyers to do it

DUTY OF CONFIDENTIALITY
I. General

a. 2 components of confidentiality
i. Attorney client privilege and work product doctrine

1. From rules of evidence

2. Attorney client privilege

a. Precludes another party in litigation from asking either the client or the lawyer what either one of them has communicated in confidence

3. Work product doctrine

a. Protects tangible materials prepared by a party or party’s agent in anticipation of litigation from discovery

4. *Narrow rule of confidentiality

ii. Professional duty of confidentiality

1. From ethics rules

2. Protects disclosure of information relating to representation of your client ANYTIME, with a few exceptions 

3. *Broad rule of confidentiality

II. Attorney client privilege and work product doctrine
a. Attorney client privilege

i. General

1. An attorney has a duty to assert the privilege on behalf of the client (as its agent) unless the client has waived it

2. Privilege belongs to client, not the attorney

a. So client can waive the privilege, even over the attorney’s objection

3. Party asserting privilege has burden of proving the privilege exists
ii. Protects:

1. A communication

2. Made between privileged persons

3. In confidence

4. For the purpose of obtaining or providing legal assistance for the client

5. *If any one of these are NOT met, then there is no privilege

iii. Application

1. It is a communication?

a. Can be written, verbal or non-verbal
b. Protects the communication, NOT the information contained in the communication 

i. *Just b/c client told lawyer something, doesn’t mean it is a communication

ii. Ex. Opposing counsel can ask client “Did you run the red light” even if he told his lawyer he did

2. Was the communication made between privileged persons?

a. A privileged person is:

i. Someone present to further the interest of the client in the consultation OR

1. Includes non-testifying consultant

ii. Someone to whom the disclosure is reasonably necessary to transmit the information OR 

1. Includes non-testifying consultant

iii. Someone who is reasonably necessary to accomplish the purpose for which the lawyer is consulted

b. If made w/ a unnecessary 3rd party, then communication is not privileged

3. Was the communication made in confidence?

a. Client must intend that what he say to the lawyer remain in confidence for the communication to be protected 

b. Client must take reasonable precautions to maintain the privilege

c. If made in a public place, NOT made in confidence

4. Was the communication made for the purpose of obtaining or providing legal assistance?

a. General rule
i. The communication has to be w/in the scope of what the attorney has been retained to do

b. In CA

i. Includes any information transmitted between a client and his lawyer in the course of that relationship

c. Crime fraud exception

i. Rule

1. Where client intends to use the communication with the lawyer to further a crime or fraud, the A/C/ privilege is withheld

ii. Application

1. Question: why is the client consulting the lawyer

a. The client’s purpose, not the lawyer’s awareness, matters

2. Communications to a lawyer about past crime is still privileged, NOT subject to exception
3. Where conversation is part privileged and part crime/fraud exception

a. 3 approaches

i. Pull that sentence or piece out and make it not privileged

ii. If the bulk of communication is for legal advice, the rest of the conversation is privileged

iii. There is no privilege if the lawyer reasonably believes the disclosure of any confidential communication relating to representation of a client is necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in the death of, or substantial bodily harm to, an individual (CA rule)
iii. Policy – why have this exception

1. Fits in with lawyer’s role in society

a. Protect a client’s legal rights

b. To try to get people to obey the law

d. Duration of the privilege

i. The A/C privilege lasts forever

ii. It may attach while the client is prospective, and survive the termination of the relationship and even the death of the client

iii. Privilege may apply to protect a former client who reasonably believes/expects A/C privilege still applies
5. Application to organizations
a. The organization holds the A/C privilege

b. 2 approaches as to who w/in the organization is a holder of the privilege and who can waive it

i. Control group test

1. Only people within the control group of the organization are holders on behalf of the organization and can waive the privilege

2. Control group = who has the ability to legally bind the organization

ii. Privileged where the communication concerns a legal matter of interest to the organization and is disclosed only to privileged persons and agents of the organization who reasonably need to know of the communication in order to act on the organizations behalf

iv. Policy – why protect these communications
1. So client’s disclose information so the lawyer can know which legal options to pursue

b. Work product doctrine

i. Rule
1. Materials prepared by a party or the party’s agent in anticipation of litigation are protected against disclosure 
2. Limitations

a. Party can obtain otherwise protected material by showing:

i. Substantial need for the material in preparing the case AND

ii. That he is unable without undue hardship to obtain the information by other means

3. BUT Mental impressions, conclusions, opinions and legal theories of lawyers are NOT discoverable at all, usually
ii. Application
1. 2 types of work product

a. Ordinary work product

i. This includes everything except opinion work product

b. Opinion work product

i. This is the mental impressions, conclusions, opinions and legal theories that are not discoverable 

2. 2 issues generally come up

a. Whether material was prepared in anticipation of litigation

i. A document that reflects a concern of litigation IS prepared in anticipation of litigation, and is protected

ii. A document prepared in the ordinary course of business IS NOT prepared in anticipation of litigation, and is not protected

iii. A material (usually a document) prepared by a party or party’s agent who was not a lawyer, IS NOT prepared in anticipation and is not protected
iv. BUT in a few states:

1. W/p privilege extends to documents prepared by lawyers in connection with a transaction to the extent that those documents reflect the lawyers’ legal opinions and conclusions (when the litigation is about the transaction)

b. Is the material that is covered by work product discoverable anyway b/c an exception applies?
3. Duration of the privilege

a. The W/P doctrine lasts forever

b. It may attach while the client is prospective, and survive the termination of the relationship and even the death of the client

iii. Policy – why protect these communications

1. So lawyers write things down

2. To make the adversarial system effective, each side needs to do its own work

c. Waiver of the privilege
i. 2 ways privilege can be waived:
1. Client can waive intentionally, even over lawyer’s objection

2. Waiver will occur if client (or lawyer) engages in conduct inconsistent with maintaining the privilege

a. Instances of inconsistent conduct 

i. Inadvertent disclosure
ii. Subsequent disclosure in non-privileged setting

iii. Putting-in-issue in litigation

iv. Failure to assert privilege correctly
ii. Application

1. Inadvertent disclosure

a. 3 approaches to inadvertent disclosure as a waiver

i. Any disclosure waives privilege

ii. Inadvertent disclosure never waives privilege

iii. Balance a number of factors (i.e. sometimes inadvertent disclosure will waive privilege):

1. Reasonableness of precautions

2. Time taken to rectify error

3. Scope of discovery & extent of disclosure

a. The more documents, less likely the privilege was waived

b. Where extent of disclosure is great, more likely to find waiver

4. Fairness

5. *This is the majority rule

b. Reading a privileged document

i. In CA

1. A lawyer must only read a document no more closely to ascertain it is privileged and immediately notify counsel

ii. Other states
1. A receiving lawyer duty owed to his client overrides not using/reading the privileged document

2. Subsequent disclosure in a non-privileged setting
a. Rule

i. Once you disclose a part of a privileged communication, the whole thing is waived 

b. If you give a document to a testifying expert, you’ve waived the privilege

i. *If expert is not testifying (just a consultant) then still privileged

3. Putting-in-issue in litigation

a. Rule

i. If a communication is made an issue in the case by a client, the client waives the privilege with respect to the communication
III. Professional duty of confidentiality (ethics rules)

a. General

i. Purpose

1. Similar to A/C privilege – to encourage full honest communications between lawyer and client

a. Allows for full development of facts needed for effective representation

b. Also, a corollary to the more general duty of loyalty: helps cultivate trust between lawyer and client

b. Rule
i. What is covered under duty of confidentiality

1. Majority rule

a. “Information relating to representation of a client” (Model Rule 1.6)

2. NY and CA rules

a. Confidences and secrets

i. From:

1. Model Code DR 4-101

2. Cal. B & P Code Section 6068(e) + Cal Rule 3-100

ii. Confidences = communications protected by the A/C privilege

iii. Secrets = other information gained in the professional relationship that the client has requested be held inviolate or the disclosure of which would be embarrassing or would be likely to be detrimental to the client

c. CA rule
i. Rule

1. Duty of confidentiality protects confidences and secrets

ii. Application

1. Not clear what the rule is and what the exceptions are

2. Cal B & P Code Section 6068(e)

a. It is the duty of the attorney to maintain inviolate the confidence and at every peril to himself or herself to preserve the secrets of his/her clients

3. Cal Rule 3-100

a. (A) A member shall not reveal information protected from disclosure by 6068(e)(1) without the informed consent of the client OR as provided by (B) of this rule

b. (B) A member may, but is not required to, reveal confidential information relating to the representation of a client to the extent that the member reasonably believes the disclosure is necessary to prevent a criminal act that the member reasonably believes is likely to result in death of, or substantial bodily harm to, an individual

i. *This is the exception
4. *Narrower rule at the outset

d. Model Rule
i. *Broad protection of information

ii. Rule

1. (a) A lawyer shall not reveal information relating to representation of a client 
a. *This can be an intentional or negligent violation

iii. Exceptions to confidentiality
1. General

a. Balancing interests of confidentiality with whatever interest is on the other side

2. Client consent

a. Must be the client’s informed consent

i. Lawyer has to tell the client the ramifications of consenting and have the client’s free agreement to consent

3. Lawyer’s implied authorization

a. Covers things that nobody thinks are confidential at all

i. Things in the public 

ii. Things clearly available to anyone you are dealing with

4. Lawyer seeking legal advice for self
a. If a lawyer is implicated criminally, civilly, or threatened with discipline, he can reveal to his own lawyer matters related to confidentiality of client


b. *The communication between the lawyer and the other lawyer is privileged anyway

5. Other law or court order compels disclosure

6. Fraud on the court

a. If you have otherwise protected information, but you are aware that a fraud would be committed on the court (misleading a judge or jury in a significant way) you have a duty to reveal facts so a judge or jury will not be misled

7. Prevention of death or serious bodily harm

a. Model Rule

i. A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:

1. To prevent reasonably certain death or substantial bodily harm

ii. *Permissive, not mandatory
8. Protection of others from client crime or fraud

a. Rule

i. Model rule

1. A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:

a. To prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer’s services

b. To prevent, mitigate, or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted form the client’s commission of a crime or fraud in furtherance of which the client has used the lawyer’s services 

ii. CA rule
1. A member may reveal information relating to the representation of a client to the extent that the member reasonably believes the disclosure is necessary to prevent a criminal act that the member reasonably believes is likely to result in death of, or substantial bodily harm to, an individual

a. *Limited to criminal acts that are likely to result in death or substantial bodily harm to a person
b. *No protection of financial interests

iii. Some states

1. Require a lawyer to reveal intention to commit a crime

iv. Federal law 

1. In some cases, requires a lawyer to reveal protected, confidential information to the SEC
2. *Likely preempts state ethics rules 

b. Application

i. This allows the lawyer to reveal information (like to police) BUT doesn’t relate to testifying against the client which raises the A/C privilege
1. A lawyer can reveal client’s intention to commit a crime BUT doesn’t require the lawyer to testify against the client (unless the A/C privilege doesn’t apply or was waived)

ii. Court imposed a CL duty of a lawyer to volunteer information about a client considering pretrial release WHERE information gained convinces counsel that his client intends to commit a crime or inflict injury upon unknowing 3rd persons (Hawkins)
iii. Model rule
1. Client fraud and crimes involving substantial financial loss to another

a. Where a client has used lawyer’s services to commit a crime or fraud involving harm to financial interests or property of another, lawyer is allowed to reveal information either to prevent it or, if it has already been done, to reveal it.  

b. Only if the client has intended to use the lawyer’s services to further the crime can the lawyer testify (the crime/fraud exception would apply)
2. The lawyer can discuss with the client what the client is going to do
3. Lawyer should tell the client that the crime/fraud is likely a violation of the law, but can tell the client he feels the law is unconstitutional and argue a good faith challenge to change the law

4. Disclosure is ONLY permitted to the extent the lawyer reasonably believes is necessary to prevent the crime or fraud

5. Where practicable, the lawyer should first urge the client to take action to obviate the need for disclosure

6. In determining whether to make the disclosure, the lawyer can consider such factors as:
a. Nature of lawyer’s relationship with client and with those who might be injured by the client

b. The lawyer’s own involvement in the transaction and factors that may extenuate the conduct in question

7. Policy
a. The exception exists because the client forfeits the disclosure by such serious abuse of the attorney/client relationship and b/c it is in the hands of the client (the client could just not do the crime

9. Lawyer self-defense

a. Rule

i. A lawyer is NOT in violation of confidentiality where he disclosed the information in self defense

ii. MR 1.6(b)(5)

1. Permits disclosures “to establish a…defense on behalf of the lawyer in a controversy between the lawyer and client OR to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved OR to respond to allegations in any proceeding concerning the lawyer’s representations of the client.”

iii. DR 4-101(c)(4)

1. Permits disclosures “necessary to defend [one’s self] against an accusation of wrongful conduct 

b. Application
i. Lawyer’s right to respond arises when an assertion of such complicity has been made

1. When assertion occurs, you have the right to defend yourself

2. No requirement that you have to be sued/charged to assert the defense

ii. Scope – lawyer can only turn over information reasonably necessary to defend himself/herself
1. Factors in determining whether lawyer disclosed too much information

a. The seriousness of the allegations

i. The more serious, the more broad the disclosure can be

b. The urgency of the situation

i. When judging reasonableness of someone’s conduct, what is reasonable will go up or down depending on the circumstances

ii. Where it is emergency circumstances, the disclose can be more broad

c. The most effective way to rebut the charges

d. Good faith of the lawyer
iii. In CA
1. There is no such exception for the duty of confidentiality, but there is some authority that the exceptions from evidence (including self-defense) can be transferred to confidentiality

10. Establishing a claim against the client

a. MR 1.6(b)(5) allows disclosure “to establish a claim…on behalf of a lawyer in a controversy between the lawyer and the client.”

b. 2 most common examples:

i. Wrongful termination suit by in-house lawyer against client/employer

ii. Action by lawyer to recover unpaid fees from client

1. Most common example – when client breaches a duty to pay fees

c. *CA does NOT have this exception
FORMING THE LAWYER/CLIENT RELATIONSHIP
I. Models

a. Traditional model

i. Lawyer is the dominant figure, paternalistically making decisions for a passive client

1. Lawyer’s authority and autonomy to control the client’s affairs is unchallenged

2. Lawyer is the unquestioned voice of authority, patient doesn’t have much input

b. Participatory model

i. Shared relationship

1. Client and lawyer not on equal footing, rather they have different levels of expertise

a. The lawyer’s responsibility is to determine what the client’s legal rights are

b. Client knows the facts

c. Client knows what they want out of it

ii. Advantages of the participatory model of the relationship

1. Lawyers make mistakes, and actively-involved clients can catch them

2. Most clients know as much or more about their needs than their lawyers do

3. Promotes client dignity

4. Reduces client anxiety

5. Frees lawyer from parental role, which lessens client suspicions

6. Invites a personal relationship between lawyer and client

c. Hired Gun or Client-Dominant Model

i. Opposite of traditional

ii. Lawyer is passive, client is dominant/active

iii. Lawyer often accepts the client’s decisions unquestioningly

iv. This model comes up:

1. When client is gigantic (client is very important to the lawyer)

a. Ex. Where lawyer made partner b/c brought in big oil company, so need to the keep the client

2. Where a single client is disproportionately important to a lawyer

a. If client left, then financial life would be over

II. Clients with diminished capacity
a. Rule

i. When a client’s capacity to make adequately considered decisions in connection with a representation is diminished (because of age or mental disability), the lawyer shall, as far as reasonably possible, maintain a normal client/lawyer relationship with the client (MR 1.14(a))

III. Allocation of authority
a. Rule

i. “A lawyer shall abide by a client’s decisions concerning the objectives of representation and…shall consult with the client as to the means by which they are to be pursued.” (MR 1.2(a))
1. Civil case: Client decides whether to settle

2. Criminal case: client decides what plea to enter, whether to waive a jury trial and whether to testify
IV. Communication

a. Rule

i. A lawyer shall reasonably consult with the client about means used AND shall reasonably keep a client reasonably informed about the status of a matter AND shall promptly comply with reasonable requests for information (MR 1.4)

ii. A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation

V. Forming the relationship
a. Client-lawyer relationship can be formed by:

i. Express contract (retainer agreement) = formally
1. *This is the preferred method in forming a K

ii. Implied by conduct = informally
1. Look at:
a. Reasonable belief on the part of the client that c-l relationship exists

b. Limiting the scope of the lawyer-client relationship

i. A lawyer may limit the scope of the representation if the representation is reasonable under the circumstances AND the client gives informed consent (MR 1.0(e))

1. “Informed consent” = agreement after “the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.”

c. Limiting malpractice exposure
i. A lawyer CANNOT make an agreement prospectively limiting the lawyer’s liability for malpractice UNLESS the client is independently represented in making the agreement (MR 1.8(h))

ii. Cal. Rule 3-400

1. A member shall not contract with a client prospectively limiting the member’s liability to the client for the member’s professional malpractice 
d. Who is the client?
i. Lawyer making a special appearance

1. Where a lawyer makes a special appearance for the client of another firm, the client IS the lawyer for the client

a. Means that client can sue the specially appearing lawyer for malpractice

ii. Where the client is an insured person

1. The lawyer’s client is the insured person, NOT the insurer

2. The insurer is just a 3rd party payer of fees

3. The insured has to cooperate with the insurer by contract

a. Insured has a contractual relationship to share information with the insurer

iii. Individuals within an organization
1. The entity/organization is the client

iv. Individuals in a class action

1. Lawyer represents the class itself (not just the lead plaintiff or individual plaintiffs)

e. Dealing honestly with non-clients
i. Rule

1. Lawyer must be upfront and straightforward

a. No “false statements of material fact or law to a 3rd person” ( MR 4.1(a))

b. Respect for rights of 3rd persons (MR 4.4)

i. In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person.

2. No contact rules
a. No communication with person known to be represented by counsel, without that lawyer’s consent (MR 4.2)

i. This doesn’t prevent the client from speaking to the person

b. Dealing with an unrepresented person (MR 4.3)

i. In dealing on behalf of a client with a person who is not represented by counsel, a lawyer cannot appear disinterested or give legal advice to an unrepresented person 

c. Application
i. Are employees and former employees of an organization represented by the counsel for the organization?
1. Rule
a. Certain employees within group CANNOT be contacted without notification to corporation’s lawyer

i. Employees whose statements might have the legal effect of binding the organization to their admissions

ii. *Former employees almost never fall within this category, thus CAN be contacted

3. Lawyer CANNOT just get away with being honest and upholding no contact rules by getting someone else to do it
a. Lawyer’s responsibilities regarding non-lawyer assistants (MR 5.3)

i. Lawyer with managerial authority, law firm, and lawyer supervising the nonlawyer  must make reasonable efforts to assure that nonlawyer assistant’s conduct is compatible with lawyer’s obligations;

ii. Lawyer is responsible for nonlawyer’s conduct that would violate ethics rules, if lawyer knows of conduct AND either ratifies or fails to correct it 

VI. Maintaining the lawyer-client relationship
a. Scope of authority between lawyer and client
i. Allocation of authority (MR 1.2(a))

1. Rule

a. A lawyer MUST abide by a client’s decisions concerning the objectives of representation AND MUST consult with the client as to the means by which they are pursued

2. Application

a. Client controls the ends, lawyer controls the means

b. Lawyer has to consult client about the means, but it is the lawyer’s decision not the client’s decision

c. Civil case: Client decides whether to settle

d. Criminal case: Client decides what plea to enter, whether the waive jury trial and whether to testify

b. Duty to counsel effectively
i. Lawyer must tell the client his/her rights, or else client cannot assess the goals

ii. Informing the client about major dispute resolution processes

1. 2 types of processes

a. Adjudicative processes

i. Processes that involve a 3rd party making a decision about the matter

ii. Court and administrative processes

iii. Arbitration

iv. Private Judging (“rent a judge”)

b. Consensual processes

i. Negotiation

ii. Mediation 

2. Rule

a. A lawyer MUST reasonably consult with the client about the means by which the client’s objectives are to be accomplished, which may include informing them about alternative dispute resolutions (MR 1.4(a)(2))

b. A lawyer MUST explain a matter to the extent reasonably necessary to permit the client to make the informed decisions regarding the representation, which may include informing the client about the process (MR 1.4(b))
c. A lawyer shall abide by a client’s decisions concerning the objectives of representation,…and shall consult with the client as to the means by which they are to be pursued (MR 1.2(a))

VII. Safeguarding client funds and client property
a. Rule 

i. Lawyer can’t engage in commingling

1. A lawyer has to keep client funds separate from his own funds 

2. Lawyer has to create a client trust account

a. Can open one for each client OR just one for all clients

b. Application
i. IOLTA (interest on lawyer trust accounts)

1. State set up funds to collect the interest from the client trust accounts to benefit legal services to the poor or client protection funds

VIII. Assisting the client in wrongful conduct
a. Rule
i. A lawyer CANNOT assist a client in criminal or fraudulent conduct (MR 1.2(d))
1. A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent

2. BUT a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law

b. Application

i. It is professional misconduct for a lawyer to:

1. Violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another OR

2. Commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects OR

3. Engage in conduct involving dishonesty, fraud, deceit or misrepresentation

ii. 3 situations of discipline

1. Bad hearted lawyer

2. Lawyer is good hearted but cut corners and winds up committing a fraudulent or criminal act 

3. Lawyers who remain willfully blind to his bad client’s criminal or fraudulent acts

IX. Terminating the relationship
a. General
i. Usually, representation ends when the matter is over

ii. How to terminate a client-lawyer relationship

1. Intentionally!  And professionally!

2. And write a letter after you call

iii. Lawyer can inadvertently continue representation by implication

1. Where client reasonably believes the relationship is continuing, then it might be continuing

b. Mandatory withdrawal from representation
i. MR and Cal Rule are essentially the same

ii. MR 1.16

1. Attorney must withdraw where:

a. The representation will result in violation of the rules of professional conduct or other law

b. The lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent the client 

i. Old age, alcohol/drug abuse, depression

c. The lawyer is discharged

iii. Cal. Rule 3-700

1. Attorney must withdraw if:

a. Lawyer knows or should know that the client is bringing an action, conducting a defense, asserting a position in litigation, or taking an appeal, without probable cause and for the purpose of harassing or maliciously injuring any person

b. Lawyer knows or should know that continued employment will result in violation of these rules or of the State Bar Act

c. The lawyer’s mental or physical condition renders it unreasonably difficult to carry out the employment effectively

d. *Also includes where client fires lawyer

c. Permissive withdrawal from representation
i. MR 1.16

1. A lawyer may withdraw if:

a. Withdrawal can be accomplished without material adverse effect on the interests of the client OR

b. The client persists in a course of action involving the lawyer’s services that the lawyer reasonably believes is criminal or fraudulent OR

c. The client has used the lawyer’s services to perpetuate a crime or fraud OR

d. The client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement OR

e. The client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled OR

f. The representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client OR

g. Other good cause for withdrawal exists

ii. Cal. Rule 3-700

1. A lawyer may withdraw b/c

a. The client

i. Insists upon presenting a claim or defense that is not warranted under existing law and cannot be supported by good faith argument for extension, modification, or reversal of existing law

ii. Seeks to pursue an illegal course of conduct

iii. Insists that the lawyer pursue a course of conduct that is illegal or that is prohibited under these rules or the State Bar Act

iv. By other conduct renders it unreasonably difficult for the member to carry out the employment effectively

v. Insists, in a matter not pending before a tribunal, that the lawyer engage in conduct that is contrary to the judgment and advice of the lawyer but not prohibited under these rules or the State Bar Act

vi. Breaches an agreement or obligation to the member as to expenses or fees

b. The continued employment is likely to result in a violation of these rules or of the State Bar Act

c. The inability to work with co-counsel indicates that the best interests of the client likely will be served by withdrawal 

d. The lawyer’s mental or physical condition renders it difficult for the member to carry out the employment effectively 

e. The client knowingly and freely assents to termination of the employment 

f. The lawyer believes in good faith, in a proceeding pending before a tribunal, that the tribunal will find the existence of other good cause for withdrawal. 

d. Lawyer must get permission of the court to withdraw
i. Lawyer must continue representation where court denies withdrawal, even if lawyer has good cause for withdrawal
ii. Court’s decision to not allow lawyer to withdraw is appealable, uses an abuse of discretion standard
e. When relationship is terminated, lawyer has to take steps to protect the client’s interests

f. Lawyer’s duties after withdrawal

i. Lawyer must:

1. Act reasonably to protect client interests

a. Such as

i. Giving reasonably notice to client

ii. Allowing time for employment of other counsel

iii. Surrendering papers and property to which client is entitled 

iv. Refunding any advance payment of fee or expense that has not been earned or incurred

2. Return client papers and property

3. Fulfill continuing duties
FEES

I. 4 main kinds of fees

a. Hourly fee

b. Flat fee

c. Contingent fee

i. Lawyer only gets paid if something happens

d. Proportional fee

i. Lawyer gets paid a percentage of something

II. Basic ethics rules on fees

a. Charging a reasonable fee

i. MR 1.5.  A lawyer shall not charge an unreasonable fee

1. Factors include

a. Time and skill required

b. Extent to which lawyer precluded from other work

c. Custom

d. Amount involved and results obtained

e. Time restrictions

f. Nature and length of A/C relationship

g. Experience and ability of attorneys

h. Fixed or contingent

ii. Cal. Rule 4-200. A lawyer shall not charge an illegal or unconscionable fee

1. Factors, in addition to the MR factors, ommitting “custom”:

a. Relative sophistication of the member and the client

b. The informed consent of the client to the fee
b. Fee agreements

i. MR 1.5

1. Fee agreements should be in writing, but writing is not required except for contingency fees 

ii. CA rule (Cal B&P Code Section 6147)

1. Fee agreements generally must be in writing, except in very narrow circumstances 

c. Non-refundable fee to retain someone are allowed, but must be reasonable under MR or conscionable under CA rules
III. Contingent fees

a. MR 1.5

i. Must be reasonable

ii. Contingent fee agreement “shall be in writing signed by the client” and “shall state” various details

iii. Contingent fees not allowed in divorce and criminal defense cases

1. Not allowed in divorce where fee is contingent on obtaining a divorce, the amount of support, the amount of alimony, or the amount of property settlement

a. Policy

i. Encourages divorce if contingent upon obtaining divorce

1. Lawyer might tell client not to stop getting the divorce b/c then lawyer won’t get paid

2. Not allowed in criminal defense cases at all

a. Policy

i. Pits lawyer’s interest too much against interest of justice

ii. If it were contingent on D being not guilty, lawyer won’t settle b/c he won’t get paid

b. Cal. B&P Code Sec. 6147

i. Must be conscionable

ii. Contingent fee agreement must be in writing, signed by client and lawyer, and “shall include” matters listed
iii. Not allowed in divorce where fee is contingent on obtaining a divorce, the amount of property settlement, or the amount of support

iv. Not allowed in criminal defense cases

IV. American rule v. English rule

a. Who should pay for litigation?

i. American rule

1. Each party bears its own attorney’s fees, win or lose

ii. English rule

1. Loser of a litigated case must pay the attorney’s fees of the winner

2. Followed everywhere except US

b. Fee shifting statutes

i. Many statutes allow for fees to be awarded the “prevailing party”; one-way shifting (to P only) the norm

V. Charging and retaining liens

a. Most states allows lawyers to enforce fee agreements by using a lien

i. Charging lien

1. Gives lawyer to charge against proceeds of judgment/settlement

ii. Retaining liens

1. Allows a lawyer to keep client documents or property to coerce payment of a fee

2. *But is controversial, frowned upon
VI. Double billing
a. ABA has taken position that double billing is not okay

VII. Fees and the discharged lawyer
a. Common situation: If you are working on a contingency fee basis, what happens if client fires you (which the client has a right to do) right before you were done
b. Rule

i. Newer, majority approach

1. Allow fired lawyer fees on a quantum meruit  (reasonable market value of services) basis

ii. Old rule

1. If lawyer fired without cause, allow full recovery on fee contract

VIII. Fee sharing and fee splitting
a. Between lawyers in different firms

i. MR 1.5.  A division of a fee between lawyers who are not in the same firm may be made only if:

1. The division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation AND

2. The client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing AND

3. The total fee is reasonable.

ii. Lawyers CANNOT pay another lawyer a referral fee b/c it is solicitation and is unprofessional

b. Between lawyers and non-lawyers

i. It is improper for a lawyer to split fees with a non-lawyer (MR 5.4)

1. A few exceptions in some states

ii. A lawyer can pay/employ a non-lawyer, just can’t give a non-lawyer a percentage of the fees

c. Referral services

i. Allowed by MR and CA b/c it is thought to be in society’s interest 
CONFLICTS OF INTEREST
I. Rule

a. A conflict exists when a lawyer cannot, in the exercise of independent judgment, freely recommend a course of action to a client b/c of conflicting duties owed to someone else

i. Identify what the interests of the client are

ii. Then determine whether interests to someone else would interfere with the lawyer giving independent professional advice and undivided loyalty to the 1st client

iii. *Another way – would the lawyer do anything differently if the conflict didn’t exist

1. Question: would this problem be removed if lawyer weren’t representing both parties

II. Application
a. Conflicts interfere with:

i. Duty of loyalty

ii. Duty to maintain client confidences

iii. Duty to represent a client competently 
1. Incompetent if “conflict” prevents attorney from getting information helpful to his client that could be obtained by a different lawyer
b. Types of conflicts

i. 4 types

1. Conflicts between current clients

2. Conflicts between current and former clients

3. Conflicts with the lawyer’s own interests

4. Conflicts created by 3rd parties

c. How is a conflict cured?

i. Avoid it before it occurs

ii. Client consent

1. General

a. In most states, client consent is sufficient to cure some client conflicts

b. For some conflicts, more than just consent is required

2. Rule

a. Client has to give informed consent

3. Application

a. Consent has to be given relatively quickly after conflict has been apparent

i. Consent should be sought when reasonable attorney should have known

b. Advance waivers of conflict

i. Such waivers are enforceable only where the future conflict is clear enough for the client to give informed consent to waive it

ii. Broad, blanket waivers will be invalid

d. Imputed conflicts of interest

i. All lawyers practicing together are considered one lawyer for conflicts purposes

1. Any conflict on the part of one lawyer is imputed to all other lawyers in the same office or firm
a. EXCEPT no imputation where the conflict is based on lawyer’s personal interest AND there is no significant risk of materially limiting the representation of the client by the remaining lawyers in the firm
2. Based on presumption of shared confidences
ii. BUT “migratory lawyer”

1. Where lawyer moves with a client to new firm, #1 firm CAN represent someone with materially adverse interests to that client UNLESS 

a. (1) The matter is the same or substantially related AND

b. (2) Any lawyer remaining in firm has information protected by 1.6
2. Screening rule (in a few states, NOT CA)
a. Situation where lawyer moves from firm #1 to firm #2.  At Firm #1, lawyer represented A in A v. B.  Firm #2 represents B in A v. B.  
i. Firm #2 IS NOT disqualified from representing B b/c of lawyer’s conflict of interest with former client from firm #1 where lawyer is screened from having any contact whatsoever with the other lawyers in the firm about the case
ii. *If lawyer hadn’t been part of case at firm #1 then there would be no conflict of interest
III. Remedies for conflicts

a. Disqualification

b. Discipline

c. Suit for legal malpractice and/or breach of fiduciary duty

d. Fee forfeiture

e. Rescission of a contract or gift between lawyer and client

f. Dismissal of an action

g. [Gov’t]: Criminal penalties

IV. Conflicts between current clients

a. To be a concurrent conflict of interest (under both MR and CA), there has to be a likelihood of a significant risk

b. MR 1.7
i. Rule

1. A lawyer CANNOT represent a client if the representation involves a concurrent conflict of interest.

2. A concurrent conflict of interest exists if:

a. One client is “directly adverse” to another OR

b. There is a significant risk the representation will be “materially limited by responsibilities to another client,” or a third person, or the lawyer’s own interest

3. BUT a lawyer may represent a client, with “informed consent plus”

a. Lawyer can’t sue a current client UNLESS

i. Lawyer reasonably believes he can competently and diligently represent each affected client AND

ii. The representation is not prohibited by law AND

iii. The lawyer DOES NOT represent both current clients in the same matter on opposite sides AND

iv. Each affected client gives informed consent, confirmed in writing

c. In CA

i. Rule

1. A lawyer CANNOT represent a client where the lawyer has a substantial relationship to (3-310(B)): 

a. A witness or party in the same matter OR

b. Another person who the lawyer knows or should know will be “affected substantially by resolution of the matter

c. UNLESS the lawyer provides written disclosure to the client

2. A lawyer CANNOT (3-310(C)): 

a. Represent more than one client in a matter where the clients’ interests potentially conflict OR

b. Accept or continue to represent more than one client in a matter where the clients’ interest conflict OR
c. Represent a client in a matter AND AT THE SAME TIME accept a client in a separate matter whose (2nd client’s) interest in the 1st matter is adverse to the client in the 1st matter

d. UNLESS the lawyer gets written consent from each client

3. A lawyer CANNOT (3-310(E)):

a. Accept employment adverse to the client where, by reason of the representation of the client, the lawyer has obtained confidential information material to the employment

b. UNLESS the lawyer gets the client’s informed consent

d. Positional conflicts of interest

i. MR

1. Mere economic competition is NOT a conflict of interest

2. Lawyers CAN take inconsistent legal positions in different courts at different times UNLESS the lawyer’s argument in one case will adversely affect a client in the other case 
3. Lawyer may assert inconsistent legal positions in different tribunals at different times on behalf of different clients UNLESS 
a. A decision favoring one client will create a precedent likely to seriously weaken the position taken on behalf of the other client
ii. CA

1. A lawyer CANNOT represent a client in one matter while at the same time representing another client “whose interest in the first matter is adverse to the client in the first matter” UNLESS there is written consent

a. BUT informed consent plus is implied

V. Conflicts between current clients and former clients
a. MR
i. Lawyer CAN represent a client against a former client UNLESS

1. The matter is the same or substantially similar AND
a. Substantial relation tests (3 different tests)
i. Compare the facts of the 2 matters

ii. Compare the legal issues in the 2 matters

iii. Use a blended approach combining the first 2 tests

1. First, make a factual reconstruction of the scope of the prior legal representation

2. Second, determine whether it is reasonable to infer that the confidential information allegedly given would have been given to a lawyer representing a client in those matters

3. Third, determine whether that information is relevant to the issues raised in the litigation pending against the former client

b. *Really a question of whether the lawyer gained confidential information in representation of the former client that can now be used by the current client
2. The current party’ interests are materially adverse to the interests of the former client and the former client doesn’t consent
3. UNLESS the former client consent
4. So: 
a. Is the representation of the current client the same or a substantially related matter as the representation of the former client? AND

i. You CAN sue a former client on an unrelated matter

b. Are the current client’s interests materially adverse to the former client’s interests? AND

c. Has the former client consented?

5. This really goes to confidentiality and a rule against switching sides

b. CA
i. Lawyer CANNOT accept representation where lawyer:

1. Previously had a relationship with a party in the same matter AND the prior relationship would “substantially affect the member’s representation OR

2. Previously had a relationship with another person or entity who would be “affected substantially by the resolution of the matter”

3. UNLESS lawyer provides written disclosure to the new client

ii. Lawyer CANNOT accept employment “adverse” to a former client, if during the former representation the lawyer obtained “confidential information material to the [new] employment,” unless the former client gives informed written consent.

1. So:

a. Is the employment adverse AND

b. Did the attorney get confidential information in the former representation that would material to the new representation AND

c. Did the former client give informed consent

VI. Conflicts with lawyer’s own interests
a. Doing business with clients

i. MR 1.8(a) 

1. A lawyer CANNOT enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client UNLESS:

a. The terms are fair and reasonable AND

b. The terms are disclosed in writing in a manner the client can reasonably understand AND
i. Burden on lawyer to prove it is fair and reasonable to the client and the client is fully informed

c. The client is advised in writing to seek the advice of another attorney AND given a reasonable chance to do so AND

d. The client gives informed written consent 
ii. Cal. Rule 3-300

1. Same as MR 

a. BUT doesn’t apply in a couple situations

i. A normal fee agreement (fee agreement doesn’t trigger this rule)

ii. Where member and client each make an investment in the same thing, but otherwise aren’t doing business with each other

b. Settling client’s claims against the lawyer: 
i. MR 1.8(h) 
1. A lawyer CANNOT prospectively limit the lawyer's liability to a client for malpractice UNLESS the client is independently represented in making the agreement 

2. A lawyer CANNOT settle a claim or potential claim for liability with an unrepresented or former client UNLESS client is advised in writing to seek advice of another attorney and given a reasonable opportunity to do so

ii. Cal. Rule 3-400

1. A lawyer CANNOT prospectively limit the lawyer’s liability to a client for malpractice

c. Lawyer’s personal interests:

i. Sex with clients 

1. MR 1.8(j) 
a. A lawyer CANNOT have sex with a client UNLESS a consensual sexual relationship existed between them when the client-lawyer relationship commenced.

2. Cal. Rule 3-120
a. A lawyer CANNOT

i. Require or demand a client have sex incident to or as a condition of professional representation OR

ii. Coerce, intimidate, or unduly influence a client into having sex OR

iii. Continue to represent a client where they have sex if the sex causes the member to perform legal services incompetently

ii. Other personal interests 

1. MR 1.7(a)(2)

a. A lawyer CANNOT represent a client where:

i. There is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.

2. Remember personal interests are not imputed generally

d. Lawyer’s personal beliefs: 
i. MR 1.2(b)

1. Basically, if a lawyer can’t represent a client competently b/c of personal beliefs, there is a conflict of interest

a. A lawyer may withdraw from representing a client if:

i. The client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement

b. BUT a lawyer can be part of an organization involved in reform of the law even if the reform may affect the client’s interests

i. BUT if the client’s interests may be materially benefited by the reform, the lawyer has to disclose that fact but doesn’t have to give the client’s name

e. Special case of prosecutors
i. Prosecutors have a duty to seek justice, not simply to gain a conviction

1. Need to dispassionately look at what serves the interest of justice

f. Conflicts created by 3rd parties

i. Fees paid by a 3rd party

1. Insurer/insured

a. Lawyer represents the insured

b. The insurer is a 3rd party payor of fees

i. Lawyer has a duty to cooperate with insurer

c. MR

i. Lawyer CAN get paid by 3rd party IF:

1. Client consents AND

2. There is “no interference with the lawyer’s independence of professional judgment or with the lawyer-client relationship AND

3. Client info is protected by MR 1.6

d. CA

i. Same as MR BUT adds

1. Lawyer and insured have to disclose to insurer non-confidential information AND inform and consult with insurer on matters relating to the action

2. Both the insurer’s and insured’s lawyer CAN participate in all aspects of the litigation.  
a. Counsel MUST cooperate fully in the exchange of information that is consistent with each counsel’s ethical and legal obligation…”

e. A few states say that insured and insurer are joint clients
ii. Other 3rd party conflicts

1. MR

a. Any 3rd party might create a conflict of interest

2. CA

a. A member shall not accept or continue representation of a client without providing written disclosure to the client where:

i. (1) The member has a legal, business, financial, professional, or personal relationship with a party or witness in the same matter OR

ii.  (2) The member knows or reasonably should know that:

1. (a) the member previously had a legal, business, financial, professional, or personal relationship with a party or witness in the same matter; and

2. (b) the previous relationship would substantially affect the member's representation

iii. (3) The member has or had a legal, business, financial, professional, or personal relationship with another person or entity the member knows or reasonably should know would be affected substantially by resolution of the matter
LITIGATION ETHICS
I. Adversary system

a. Duty to client and the court

b. Sometimes, duties to court trump duties to client

II. Sanctions for improper conduct

a. For trial misconduct
i. Making frivolous claims or arguments

1. Whenever a lawyer presents a paper the court, the lawyer is certifying that:

a. The legal contentions, factual contentions, and denials of factual contentions aren’t frivolous

i. The pleading isn’t interposed for any improper purpose
ii. The claims, defenses and other legal contentions are warranted by existing law or by a nonfrivolous argument for the extension, modification or reversal of existing law, or the establishment of new law

1. CAN make legal arguments not based on current law, just has to be good faith and have to be clear that that is what you are doing

iii. The allegations and other factual contentions have evidentiary support, or if specifically identified, are likely to have evidentiary support

1. Can’t just make up facts

iv. The denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably based on belief or a lack of information
2. Safeharbor provision
a. Court can’t sanction a lawyer for violation until the challenged paper is not withdrawn or corrected w/in 21 days of being served a complaint for violation of rule 11

ii. Overzealous advocacy
1. Possible sanctions include:

a. Loss of fees

b. Paying other party’s fees

i. B/c you made the other side need to pay legal fees

c. Contempt

i. Court empowered to hold in contempt anyone who is acting improperly in the court’s opinion as long as give person due process of law

d. Discipline: MR 3.5, 4.4, 8.2, 8.4

i. Lawyer CANNOT engage in conduct intended to disrupt tribunal

ii. Lawyer CANNOT use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person.

iii. Lawyer CANNOT falsely or recklessly criticize a judge 

iv. A lawyer CANNOT

1. Engage in conduct involving dishonesty, fraud, deceit or misrepresentation

2. Engage in conduct that is prejudicial to the administration of justice

iii. Lack of candor

1. MR 3.3: 

a. Lawyer CANNOT knowingly make a false statement of fact or law to a tribunal

b. Lawyer CANNOT fail to disclose controlling adverse authority not disclosed by opponent
c. Lawyer CANNOT offer evidence that the lawyer knows to be false

2. Cal. Rule 5-200

a. Lawyer MUST use “such means as are consistent with truth”; 
b. Lawyer CANNOT seek to mislead the tribunal “by an artifice or false statement or fact or law”
c. Lawyer CANNOT intentionally misquote law

iv. Improper influence

1. Cannot influence witnesses or decision makers improperly

III. Client perjury
a. If lawyer knows the client will commit a fraud on the court, the lawyer has a duty to take remedial actions

i. First, try to talk client out of committing

ii. In civil case, once it’s occurred: try to get client to recant, then disclose the perjury

iii. In criminal case, seek to withdraw if before trial; at trial, three theoretical possibilities:

1. Allow client to testify in narrative manner

2. Business as usual; no disclosure to anyone

a. NOT accepted by any state

b. If you do nothing, you are assisting the client to commit a perjury

3. Try to get client to recant and disclose perjury

IV. Advancing litigation costs
a. General

i. In almost all states, lawyer can’t advance living, medical, or business expenses to a client in connection with litigation BUT can advance attorneys fees and costs

b. MR

i. Lawyer CANNOT provide financial assistance to a client in connection with pending or contemplated litigation EXCEPT

1. A lawyer CAN advance court costs and expenses of litigation

2. A lawyer representing an indigent client CAN pay court costs and expenses of litigation on behalf of the client.

c. CA

i. A lawyer CAN advance court costs

ii. A lawyer CANNOT pay or agree to pay a client’s personal or business expenses 
1. BUT a lawyer can

a. Pay such expenses to third persons from funds collected or to be collected for the client as a result of the representation IF the client consents

i. Lawyer can pay for a doctor to look at a client, makes amount repayable if there is a recovery

b. After employment, lend money to the client upon the client's promise in writing to repay such loan
V. Advertising and solicitation

a. Lawyer advertising

i. Once banned by almost all states, held to be protected commercial speech under 1st amendment in Bates

ii. Advertising is allowed UNLESS it is misleading

1. Other limits may be imposed under Central Hudson test

b. Solicitation of clients

i. Solicitation – seeking employment from a prospective client when a significant motive for doing so is the lawyer’s pecuniary gain

1. SO it is NOT solicitation where lawyer takes case pro bono

ii. In-person and real time (chat room, email, IM)

1. Prohibited, with narrow exceptions if client is a lawyer, family members, friend or client for whom you have worked in the past

iii. Mail

1. Generally OK if not misleading, coercive or harassing

2. Targeted mail generally OK as long as not misleading
3. State can place a 30-day ban on targeted mail for known accident victims
iv. Can’t use a runner or capper to get business for you

1. If you can’t do it, you can’t hire someone else to do it for you
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