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I.
PROFESSIONALISM & PRACTICE OF LAW
1. Concept of “Professionalism”
a. Author Roscoe Pound stated that it’s “Learned art” that involves a 
“Spirit of public service.”
b. 4 key elements of profession:
i. Substantial intellectual training and the use of complex judgments;

ii. Clients must trust those they consult since they cannot fully understand the quality of the professional’s work;

iii. Client’s interest and “public good” valued over personal self interest; and

iv. Self-regulating.
c. Bates v. State of Arizona (1971) – USSC held that a state can NOT prohibit a lawyer from advertising.  Majority said that people know lawyers get paid, and advertising is like reaching out to the public; ads are not inherently misleading; ads could diminish uncertainty towards lawyers, and won’t diminish the professional view of lawyers.  
i. RULE – Ads, if not false, deceptive or misleading, are protected by the First Amendment, and thus state bar rules prohibiting lawyer advertising are unconstitutional – lawyer ads are now a constitutional right.
ii. Minority Opinion – Argued that even if truthful, lawyer ads could be banned by a state b/c they are unprofessional & inherently misleading, they weaken the supervisory powers of states and state courts over members of the bar, and they weaken experimentation in rules (since this is now a national constitutional issue).
iii. NOTE – The first set of professional ethics rules (Cannons of Professional Ethics) in 1908 completely banned all lawyers advertising.

d. Shapero v. Kentucky Bar Association (1988) – USSC held that a state can NOT restrict direct mail lawyer solicitation if there is no substantial government interest that the practice violates (intermediate scrutiny test under 1st Amendment).  The interest of maintaining professionalism with lawyers does not overcome the 1st Amendment challenges.  Here, lawyer had gotten names and addresses of people from public records.
i. RULE – Lawyer mail solicitation is protected 1st Amendment speech.

ii. Minority Opinion – Bates was a mistake; cannot allow upfront business type practices with lawyers b/c of the “spirit of public service” in the profession; law is not about the capital business world – it’s a profession; state’s interest in maintaining professionalism is substantial; interest to prevent people from thinking law is all about money.
e. Pro Bono Services
i. Model Rule 6.1: Voluntary Pro Bono Public Service
1. Every lawyer has a professional responsibility to provide legal services to those unable to pay.  A lawyer should aspire to render at least 50 hours of pro bono public legal services per year.
a. However, pro bono work is NOT mandatory probably b/c it would be unconstitutional – involuntary servitude.
b. NO state has yet adopted a mandatory rule for pro bono.

ii. Schwarz v. Kogan (1998) – A Florida lawyer argued that Florida bar rules requiring reporting pro bono service should be struck down b/c they essentially require pro bono services.  FL Supreme Ct upheld the mandatory reporting rules since there is a legitimate interest in encouraging attorneys to perform pro bono legal services as one aspect of their professional responsibility.  The reporting requirement is a rational way to encourage pro bono service as well as to give the court info that may be helpful in providing better service to the poor.
1. RULE – FL bar rule requiring reporting of pro bono services is valid.
2. Regulation of Lawyers

a. Sources:
i. Rules of Professional Conduct – These are disciplinary rules, ethics rules, ABA’s Model Rules (these rules are quasi-legislative b/c they are similar to legislation in appearance).
1. State SC has ultimate authority in disciplining lawyers (although in CA, power is shared with legislature but legislature has a bit more power).  No rule in federal – each district court adopts local rules of the state in which they sit.
2. Purpose of rules is discipline – the state prosecutes and the accused usually has the burden of proof.
a. Originally the Canons of Professional Conduct (1908)
b. Then the Model Code (1960s) (NY still follow this)
c. Now ABA Model Rules of Professional Conduct (1980s) (46 states have adopted these rules) – disciplinary rules created by the ABA which looks at and amends the rules on a constant basis.
i. These rules have NO legal effect until a state adopts them – they are mere suggestions to the states about how lawyers should be regulated.  Lawyers must join the state bar, but not the ABA.  ABA can NOT regulate lawyers directly, but instead states adopt the ABA model and regulate lawyers that way.
ii. CA has NOT adopted the Model Rules, instead they have their own – CA Rules of Professional Conduct.

3. Model Rule 8.4: Misconduct
a. It is professional misconduct for a lawyer to: (a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another; (b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects; (c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation; (d) engage in conduct that is prejudicial to the administration of justice; (e) state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law; or (f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law.

i. Therefore, lawyer can NOT tell junior attorney or paralegal to violate a rule.
ii. Ethics Opinions – Opinions issued by groups within the bar that interpret disciplinary rules under hypothetical facts (advisory opinions).
iii. Other Law – All laws that apply to ordinary people (i.e. Constitutional law, criminal law, agency law, etc.)
b. Sanctions:
i. Violations of Rules of Professional Conduct, by themselves, do NOT create civil causes of actions.
1. Typical available sanctions (most to least severe):
a. Disbarment

i. Loss of license, but lawyer can usually re-apply after 5 years.

b. Suspension

i. Cannot practice law for a certain period of time; like disbarment but for a definite time period.
c. Public reprimand

i. Published opinion/reprimand of each lawyer being punished.

ii. It varies from state to state how it’s published, but usually in trade publications and on state Web sites.
1. In CA, it publishes lawyer’s name, bar number, city, and a description of what they did.
iii. Economic impact is the punishment here.
d. Private reprimand

i. Letter saying that what lawyer did is wrong and that he shouldn’t do it again.
ii. Not made public, but goes in record and could be brought up later.
1. In CA, someone put the private reprimands online and the CA Supreme Ct said that it’s okay since most people don’t access it.

e. Probation

i. There can be terms of probation (i.e. re-take the MPRE).

2. Lawyer can ONLY be disciplined by a state of which he is a member of its bar b/c then it has Jx over him.

a. i.e. you get a DUI in Arkansas, and you’re only a member of the CA bar, CA can discipline you in CA.
b. Model Rule 8.5: Disciplinary Authority; Choice of Law
i. A lawyer admitted to practice in this jx is subject to the disciplinary authority of this jx, regardless of where the lawyer’s conduct occurs.  A lawyer not admitted in this jx is also subject to the disciplinary authority of this jurisdiction if the lawyer provides or offers to provide any legal services in this jx.  A lawyer may be subject to the disciplinary authority of both this jx and another jx for the same conduct.

3. Reciprocal Discipline
a. If you’re disciplined in one state to which you’re licensed to practice, then you can be similarly disciplined in another state that you’re also licensed to practice.

i. i.e. Suspended from two bars of which you’re a member of.

ii. Violations of Ethics Opinions do not trigger automatic sanctions (opinion is relevant, but not determinative).
iii. Violations of Other Law have the same remedy/sanction as there usually would be in those situations.
iv. NOT sanctions:
1. Fine to the state
2. Criminal sanction
3. Monetary compensation paid to client

3. Legal Education and Bar Admission

a. Evolution of Legal Education in the U.S.

i. Remember that part of bring a professional is training for complex work.

ii. The focus on training is illustrated by the rise of law schools and exams.

iii. Old structure – didn’t have to go to school; apprentice, get practical experience, or just take bar exam.

iv. Today, must go to law school and pass bar exam in order to be admitted.

v. Law schools are accredited by the ABA and Association of American Law 
Schools.

1. But CA does its own accreditation (meaning graduates from some non-ABA accredited schools can still take the CA bar exam).
vi. We’re slowly moving to a more national standard b/c of accreditation standards and the bar exam.

b. Bar Examination
i. Took a while to develop the bar exam.
ii. Exam was oral at first with a bar examiner present (Lincoln’s job) – first designed to keep undesirables out.
iii. Written exam was the result of a reform to rid the system of discriminatory abuses – more objective; created a record.
1. BUT character & fitness was required as well (this is how bigots still managed to keep out undesirables).
iv. Additionally, the Multistate Professional Responsibility Exam (MPRE) must be passed separately in almost all Jxs.
c. Character & Fitness Certification

i. The applicant has the burden of proof to show that they have good character and fitness in a hearing.
ii. A past history of dishonesty (i.e. lying on forms) is the most common reason why people don’t pass this test.
iii. The highest court of the state has the power to overrule any decision by a court below about a person’s character and fitness.
iv. In CA, you must answer questions under oath (i.e. about convictions).  Also your references will get a form to fill out about you.
v. Hale – no bar admittance for white supremacist.
vi. Chapman – No bar admittance for guy involved in deceptive and unconscionable sales practices – admitted to working for family business and selling unnecessary stuff to customers and didn’t change until he went to law school (this involved dishonesty).
vii. Dortch – Military veteran convicted of 2nd degree murder who was then perfect citizen for 2 decades was denied bar admittance despite passing 3 different bar exams.
1. Old Rule – never admit a felon.  New Rule – largely a case-by-case basis depending on several factors: (1) nature/character of offense, (2) number/duration of offenses, (3) age/maturity of applicant when offenses committed, (4) social/historical context in which offenses committed, (5) sufficiency of the punishment undergone, (6) grant/denial of a pardon for offenses committed, (7) # of yrs that have elapsed since last offense and presence/absence of misconduct, (8) applicant’s current attitude for and renunciation of past wrongdoing, (9) applicant’s candor, insincerity, and full disclosure, (10) applicant’s constructive activities since misconduct, and (11) opinions of character witnesses.
viii. NOTE – Lying on the Character & Fitness form will result in a denial of admission in most states today b/c it’s under oath (more serious than a minor offense on your record).
ix. NOTE – Bar admissions keep people out of the bar for character & fitness reasons, which they would not have been disbarred for as a practicing lawyer.
d. Admission Without Passing the Bar Exam
i. Wisconsin “Diploma Privilege” – Wisconsin will admit folks to the bar without taking an exam if the applicant is the graduate of a Wisconsin law school.
ii. Pro Hac Vice Admission – litigators who enter a state in which they are not admitted for purposes of handling a particular lawsuit may ask the court to admit them pro hac vice.  Although usually granted, lawyers typically must associate local counsel.
iii. Reciprocal Admission – some states have shortened the admissions procedure by granting reciprocal admission to practice to lawyers duly admitted in another states, without making them pass their bar exam – NOT California.
1. i.e. if you pass the bar in Idaho and are admitted, then you can also motion to be admitted (without taking any bar exam) to the bar of Oregon and Washington.
4. Unauthorized Practice of Law (“UPL”)
a. Practice of Law by Non-Lawyers
i. Lawyers have a monopoly over the practice of law.
ii. A number of states have made the UPL a crime punishable by imprisonment.
1. CA criminalizes UPL as misdemeanor (CA B&P Code §6125).
iii. A lawyer who even assists a non-lawyer in the UPL is also prohibited.
1. i.e. individualized advice is prohibited, BUT blanket advice not tailored to a specific person is okay.
iv. Rationale – protects clients from incompetence b/c when someone passes through the hoops (law school, bar exam, and character & fitness) to become a lawyer, a client can be assured that the lawyer is competent AND non-lawyers are not held to the same ethics/disciplinary rules, thus clients would have no recourse.
v. Florida Bar v. Brumbaugh (1978) – FL Bar filed a petition to stop Brumbaugh from engaging in the unauthorized practice of law since she wasn’t a lawyer, but was running a legal document preparation service – she typed up forms for divorces, wills, and bankruptcies, BUT, she also gave advice on which forms to use, where to send them, and how to fill them out.  Even though her clients were all satisfied, court said that the minor legal advice she gave was the UPL.  The fact that she gave correct advice is irrelevant b/c what’s important is that she hadn’t gone through the hoops of becoming a lawyer to assure that she was competent.
vi. NOTE – This area often deals with real estate/tax seminars.
b. Practice of Law in One State by Lawyers Admitted in Another State

i. Model Rule 5.5: UPL; Multijurisdictional Practice of Law:
1. A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession in that jurisdiction, or assist another in doing so.

2. A lawyer who is not admitted to practice in this jurisdiction shall not:

a. Except as authorized by the Rules or other law, establish an office or other systematic and continuous presence in this jurisdiction for the practice of law; or

b. Hold out to the public or otherwise represent that the lawyer is admitted to practice law in this jurisdiction.

3. A lawyer admitted in another US jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:

a. Are undertaken in association with a lawyer who is admitted to practice in this jurisdiction and who actively participates in the matter;

b. Are in or reasonably related to a pending or potential proceeding before a tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law or order to appear in such proceeding or reasonably expects to be so authorized;

c. Are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission; or

d. Are not within paragraphs 3(b) or 3(c) and arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.

4. A lawyer admitted in another US jx, and not disbarred or suspended from practice in any jurisdiction, may provide legal services in this jurisdiction that:

a. Are provided to the lawyer’s employer or its organizational affiliates and are not services for which the forum requires pro hac vice admission; or

b. Are services that the lawyer is authorized to provide by federal law or other law of this jurisdiction.
ii. CA Rule 1-300: UPL:
1. (A) A member shall not aid any person or entity in the UPL.

2. (B) A member shall not practice law in a jx where to do so would be in violation of regulations of the profession in that jx.

iii. Birbrower v. Superior Court of Santa Clara County (CA, 1998) – Lawyers from NY firm (not licensed to practice law in CA) traveled to CA and advised their client how to resolve their dispute (gave legal advice in CA) – this was an arbitration matter re a K dispute.  Court sanctioned a loss of attorneys’ fees from their case.

1. Arguments that this WAS the UPL:

a. State law differences – want to assure the competence of lawyers practicing in state, and the best way to do that is by requiring them to take the state bar.

b. State regulation – each state regulates the conduct of lawyers (there are NO traditional national standards), thus we want to make sure lawyers know the local rules.
c. Protects the interest of local lawyers.

2. Arguments that this was NOT the UPL:

a. Lawyers assisting in arbitration are not practicing law at all b/c arbitrations are different than a court trial (not always binding, rules of evidence don’t apply, arbitrator not bound by law, etc…)
i. This arbitration was about business; no legal analysis.

b. Lawyers from NY are not practicing law just b/c they have a CA client -- they didn’t open up an office in CA, they didn’t go into a CA courtroom, etc…
c. Today, we’re moving towards a national bar and state regulation has been undermined by things such as:  firms now have offices everywhere, multistate bar exam, ability to waive into another state’s bar, MPRE is also a nationalized test, rules of ethics in the Model Rules are created by a national body which 46 states have adopted, ABA accreditation of law schools, casebooks, etc…
3. Court defined “practice of law” (since it’s NOT defined by statute):

a. Majority – “the doing and performing services in a court of justice in any matter depending therein throughout its various stages and in conformity with the adopted rules of procedure.”

i. i.e. appearing in court

b. Minority – “the representation of another in a judicial proceeding or an activity requiring the application of that degree of legal knowledge and technique possessed only by a trained legal mind.”

i. After this case, rules were changed to adopt this minority opinion.
ii. CA has now codified that out-of-state lawyers can engage in arbitration in the state.
c. States each have their own definition of “practice of law” (either by statute or case law), but it’s defined vaguely at best in most states.

iv. CA Supreme Ct. decided the Multijurisidictional Practice of Law (2004):
1. Rule 964 – Registered legal services attorneys can practice in CA for no more than 3 years without taking the CA bar exam.
2. Rule 965 – Registered in-house counsel does not require you to be a member of the CA bar, however you must be a member of another bar and be a lawyer only for that corporation, but you can NOT make court appearances.
a. There is NO time limitation on in-house lawyers, but you have to renew it every year.
3. Rule 966 – Attorneys can practice law temporarily in CA as part of litigation.
a. But you can’t be a resident of CA and take advantage of this rule.
4. Rule 967 – Non-litigating attorneys temporarily in CA can provide legal services.
a. This addresses transactional lawyers and arbitrations.
II.
INCOMPETENCE & ITS CONSEQUENCES
1. Effect of Lawyer Error or Misconduct
a. Based on Agency Law – since lawyers are the agents of their clients (principals), clients are most often bound by the actions of their lawyers, even if lawyer is incompetent.  Client’s only recourse is generally to sue the lawyer.  BUT:
i. If client misses/loses original case, he is now left w/ a malpractice claim which is

1. harder to win (b/c need to prove more), and

2. more expensive (longer and need expert)

ii. So, lawyers will only take the most “winner” malpractice cases, leaving a lot of plaintiffs without representation if case is at all marginal.

iii. Therefore, there must be an honor code b/c otherwise it would violate the spirit of professionalism.  Why?

1. Client’s would be left without a remedy in many case;

2. Nobody would discipline lawyers (b/c clients often wouldn’t even know they got screwed); and

3. Clients probably wouldn’t even know what happened.

b. General Rule – A client is bound by his lawyer’s mistake (attorney’s inexcusable neglect is chargeable to the client).
i. EXCEPTION:  Positive Misconduct Rule (CA)
1. It’s an exception to the rule that an attorney’s actions bind his client.  Excepted are those instances where the attorney’s neglect is of that extreme degree amounting to positive misconduct, and the person seeking relief is relatively free from negligence.  The exception is premised upon the concept that the lawyer’s misconduct obliterates the existence of the attorney-client relationship, and for this reason his negligence should not be imputed to the client.  (Carroll v. Abbott Lab. Inc. (1982))
a. This allows the client to go back in and re-open the underlying case – this is an alternative to suing for legal malpractice.

b. This exception has NOT found much favor outside of CA, and even in CA it’s applied narrowly.
c. Panzino v. City of Phoenix (2000) – P was injured, and lawyer did nothing and SOL ran out.  P got new lawyer and brought malpractice suit against old lawyer, but first tries to get judgment overturned.  Under Rule 60(c) of the AZ Rules of Civil Procedure, a court can grant relief from judgment to a client against the lawyer for mistake, inadvertence, surprise, excusable neglect, or any other good reason.  Lower ct adopted CA’s Positive Misconduct Rule, but the AZ Supreme Ct rejects it and reasserts agency principles.

i. Rule (AZ & Majority/Not CA) – The remedy of a client aggrieved by his lawyer’s mistake is ONLY a legal malpractice suit.

d. Client Protection Funds – All states have set up a client protection fund, which is funded in different ways (i.e. plaintiff’s punitive damages awards, bar dues, etc.), and is meant to reimburse clients victimized by their lawyer’s misdeeds.
i. Although it’s a nice idea, it’s hard to get.  Why?

1. Lawyer must usually be disbarred to recover.

2. There is a cap on the maximum award.

3. Usually, the client is just left with a private action against the lawyer.

e. NOTE – only one state (Oregon) in the U.S. requires malpractice insurance, but most lawyers have it, however not all.
2. Legal Malpractice in Civil Matters

a. General
i. Competence is the cornerstone duty of all lawyers (part of the learned profession).
ii. Competence Rules of Legal Malpractice:
1. Model Rule 1.1: Competence
a. A lawyer shall provide competent representation to a client.  Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.
2. CA Rule 3-110: Failing to Act Competently
a. (A) A member shall not intentionally, recklessly, or repeatedly fail to perform legal services with competence.
b. (B) For purposes of this rule, “competence” in any legal service shall mean to apply the diligence, learning and skill, and mental, emotional, and physical ability reasonably necessary for the performances of such services.
c. (C) If a member does not have sufficient learning and skill when the legal service is undertaken, the member may nonetheless perform such services competently by 1) associating with or, where appropriate, professionally consulting another lawyer reasonably believed to be competent, or 2) by acquiring sufficient learning and skill before performance is required.
iii. Goals for Claim of Legal Malpractice:

1. Compensation for the injured person, AND

2. Deterrence of antisocial behavior:
a. Specific deterrence – to deter this particular lawyer; and

b. General deterrence – deterring lawyers similarly situated as this one.

i. However, this claim may over-deter or compensate without limits.
iv. NOTE – virtually almost every state regards this as a tort claim, BUT in a few states today, this is still brought as a breach of K claim based on the written K (retainer), oral K, or implied K – but K claim is dying out.

b. Prima Facie Case for the Civil Tort Claim of Legal Malpractice:
i. Duty
1. There are always 2 issues with duty:
a. The existence of a duty, AND
i. If an attorney-client relationship was formed (i.e. by retainer, by oral K, by implication);
ii. If P is a prospective client (expressed interest in retaining the lawyer); or
iii. Also, lawyers increasingly owe duties to non-clients.
1. i.e. Lawyer who drafts a will not only has a duty of reasonable competence to the client for whom he drafts it, but to 3rd party intended beneficiaries.  This means intended beneficiaries can sue the lawyer if they were screwed out of money.
2. Minority Rule – Lawyer owes duty to non-clients whom the lawyer knows or should know will rely on the lawyer’s actions, and such reliance occurs to the non-client’s detriment.
a. i.e. Lender can sue borrower’s attorney for negligently preparing an opinion letter, where the relationship between the borrower and the attorney approached that of privity.
b. The scope/standard of care.
i. Most courts say that the standard of care for a lawyer is that degree of care, skill, diligence and knowledge commonly possessed and exercised by a reasonable, careful and prudent lawyer in the practice of law in the jurisdiction, under the same or similar circumstances.
1. This is a specialized standard of care for lawyers – similar to doctors.
2. This is a question of law for the court (judge), NOT the jury – judge decides whether a duty was owed and what the standard of care is.
3. Togstad v. Vesely, Otto, Miller & Keefe – Client meets with attorney, and he asks a lot of questions for 45 minutes and client gives him the play by play of her medical malpractice suit.  Despite not knowing much about medical malpractice, lawyer says she doesn’t have a strong case, and never even mentioned that her SOL was running out.  She later sued him for legal malpractice.  Court found that he owed a duty to the client (she was at the very least a prospective client) AND that he breached it.
a. Lawyer argues no attorney-client relationship b/c he never billed her., but the court still found a duty by looking at:
i. What occurred in the meetings (give/take).
ii. Presence or absence of correspondence.
iii. Client’s reliance on the attorney.
iv. Whether client reasonably treated the lawyer as a lawyer?
v. Whether lawyer gave legal advice OR client reasonably thought lawyer was giving legal advice? Remember​ – the lawyer is responsible for clearing up the misunderstanding.
b. What should lawyer have done differently?
i. Not asked so many questions when he didn’t know the law.
ii. Gave her oral disclaimers.
iii. Had her sign a waiver in writing.
iv. Prepared a memo for his file memorializing the meeting.
v. Referred her to another attorney.
vi. Sent her a follow-up letter clarifying the scope of what he was doing for her – stating that he was sorry that his firm was unable to take the case.
4. Restatement of Law Governing Lawyers §14
a. A relationship of client and lawyer arises when:
i. A person manifests to a lawyer the person’s intent that the lawyer provide legal services for the person; and either
1. The lawyer manifests to the person consent to do so; OR
2. The lawyer fails to manifest lack of consent to do so, and the lawyer knows or reasonably should know that the person reasonably relies on the lawyer to provide the services; OR
ii. A tribunal with power to do so appoints the lawyer to provide the services.
5. Restatement of Law Governing Lawyers §15
a. When a person discusses with a lawyer the possibility of their forming a client-lawyer relationship for a matter and no such relationship ensues, the lawyer must:
i. Not use or disclose confidential info learned in the consultation;
ii. Protect the person’s property in the lawyer’s custody; and
iii. Use reasonable care to the extent the lawyer provides the person legal services.
1. i.e. negligent referral can gives rise to a legal malpractice.
ii. Breach
1. Lawyer’s conduct falls below the standard of care of a reasonable competent attorney under the same or similar circumstances.
a. Famous CA Supreme Court case held that lawyer who messed up on rule of perpetuities is NOT liable and didn’t breach his duty b/c it is not commonly known by other lawyers.
2. This is a question of fact for the jury.
3. Togstad v. Vesely, Otto, Miller & Keefe – Jury found that lawyer breached duty by failing to advise client on the SOL and by doing inadequate research before claiming the she didn’t have a case.
4. Leak-Gilbert v. Fahles – Court held that lawyer did NOT breach a duty of care.  Perfection is not required, competence must be reasonable.  Lawyer did not need to independently investigate client’s family tree following disclosure of heirs by her client.
5. Should violation of one or more rules of professional conduct constitute negligence per se (when a statute/rule sets the standard of care)?
a. NO, both the Model Rules and CA Rules state that they are NOT designed to be a basis of civil liability (no cause of action), but rather to establish standards of conduct for lawyers.
i. However, most states make evidence of a violation of the ethics code admissible b/c it is relevant as evidence of negligence, but it does NOT set the standard of care.
iii. Causation

1. This requires proving a case within a case.
a. Negligence must cause harm b/c negligence in the air doesn’t count.
2. This is a question of fact for the jury.
3. Actual (“But For”) Cause
a. But for the lawyer’s errors, the client would not have suffered harm.
i. Client must prove that had lawyer acted properly, the client would have won the case.
4. Proximate Cause (Scope of Risk)

a. P was foreseeable, AND
b. Type of harm was foreseeable
5. Togstad v. Vesely, Otto, Miller & Keefe – Lawyer’s acts caused client harm b/c he didn’t warn about SOL, so she sat on her case and now she can’t reopen it; he gave advice without research, which led her to believe no case and so she didn’t bother to see another attorney.
a. If lawyer had done his job, she would have:
i. Seen a different lawyer;

ii. Likely would have won her medical malpractice case;

iii. Damages are what she would have gotten.

6. Fang v. Bock – Lack of adequate research prompted lawyer to advise client that INS would not deport him, but he ends up getting deported, so he sues lawyer for malpractice.  Although lawyer owed a duty and breached it, the case fails b/c there was NO but for causation – client would have been deported anyways despite the lawyer’s breach.

iv. Legally Cognizable Harm

1. P must show that a better result would have been obtained without the attorney negligence.
a. If the underlying case would not have been successful, then the overlying legal malpractice case will lose b/c there isn’t any harm that was caused by the breach.
2. The harm that results is almost always economic harm (not physical).
a. But for disciplinary action, there need not be any actual harm. Just violating the rule is enough.
3. This is a mixed question:
a. Whether the harm is categorically cognizable is a question of law for the court.
b. The measure of damages is a question of fact for the jury.
4. Togstad v. Vesely, Otto, Miller & Keefe – Client’s damages are what she would have gotten if medical malpractice case had gone forward.  She proved that had the lawyer acted competently she would have gone to another lawyer in a timely manner and the other lawyer would have brought the medical malpractice claim and won it for 65k.  If the jury wouldn’t have found for her in the medical malpractice case, then they would NOT have found for her in the legal malpractice case.
a. Difficult to prove a case within a case than it is to bring and win the case the first time around with a competent lawyer (b/c evidence gets lost, people’s recollection diminishes, SOL, etc.)

b. Makes legal malpractice very complicated, expensive and long (b/c proving two cases).
c. Breach of Fiduciary Duty
i. This is an independent claim from Legal Malpractice.

ii. Instead of the more generalized attorney/client duty of a reasonably competent attorney, this duty is out of a different body of law.
iii. The lawyer is not only an agent of the client (principal), he is also a fiduciary for the client.  He is the repository of trust, confidence, and good faith for the client.  This gives rise to a duty of care not to breach the confidence and trust.
1. Lawyer can owe a fiduciary duty to a non-client as well – whenever someone reposes trust and confidence.
a. i.e. lawyer breached a fiduciary duty to his firm by referring a legal matter to another law firm, for a fee, without his firm’s permission.
b. i.e. if a lawyer represents a client who acts as a fiduciary to others, then lawyer may owe a duty of care to those others to protect them from the client’s breaches of fiduciary duty.
iv. Lawyer can breach his fiduciary duty by violating the trust, such as by engaging in self-dealing, violating client confidences, or representing conflicting interests without the client’s consent.
1. BUT mere lawyer incompetence does NOT amount to a breach.
v. Not nearly as much case law in breach of fiduciary duty when compared to regular legal malpractice.
vi. Remedies – Taking away of fees from attorney.
vii. While not a lot of overlap between Legal Malpractice (“LM”) and Breach of Fiduciary Duty (“BFD”), there is some overlap where confidence is violated.  How does BFD differ from LM?
1. BFD – duty of loyalty; LM – duty of care.
2. Different statute of limitations
3. Less causation required (no case within a case, as with malpractice)
4. Don’t need damages – so, you can sue even if these is no harm; usually you get your attorney’s fees back.
viii. NOTE – A lawyer CAN be sued on both claims (BFD & LM) at once.
d. Proving a Legal Malpractice Claim

i. Vandermay v. Clayton – Lawyer failed to warn client that clause in K would leave him more responsible for cost of clean up.  Case looks complex, but really comes down to determining the meaning of one sentence.
1. Common Knowledge Exception – while experts are generally required, we do NOT need an expert when any lay person would realize it was a breach of duty.  Only need expert where stuff/conduct alleged to be malpractice is too complex for a lay person to understand.
a. Think about this in context of the difference between knowing the ins and outs of how to amputate (lay person doesn’t know – need expert to set standard of care) vs. cutting off the wrong leg (lay person would know).
2. What did lawyer in Vandermay do wrong? 
a. Client made it clear to lawyer he wanted limitation on damages.  Other side of the transaction did not like that.  Made demands, lawyer gave them without client knowledge, and client signed over much more.
b. No expert was needed at all in this matter b/c lay people can fully understand the nature of this mistake. The deal itself may have been complicated, but the error was simple.
e. Defenses

i. Contributory negligence:
1. Complete Bar (Common Law Rule/Minority) ( P’s negligence bars claim entirely (even if only minor negligence).
a. i.e. Client might omit reading something and despite the fact that attorney was a blithering idiot, not be able to collect anything.
2. Modified Comparative (Majority) ( P’s claim is reduced by % of his own fault, but not barred unless P’s fault is equal to or greater than D’s % of fault.
a. Clark v. Rowe – Massachusetts is a modified comparative state. P’s negligence is 70%; Attorney is 30%.; P gets nothing.
3. Pure (Minority) ( P’s claim is reduced by the % of his fault, but will not bar recovery.
a. Some of the policy arguments against C/N would be greatly reduced if this was majority rule.
4. Public Policy concerns – If the nature of lawyering is such that clients do not understand a lawyer’s work, then how can an ignorant client be contributorily negligent.
5. NOTE – contributory negligence is NOT a defense when an accountant is sued for malpractice (b/c client really has no idea what’s going on).
ii. Statute of Limitations:
1. SOL cuts off otherwise meritorious claims.
2. It is an affirmative defense (Legal Malpractice grounds if the lawyer fails to raise SOL as affirmative defense for client, but here used as lawyer saying no claim b/c SOL has run out).

3. Discovery Rule (Majority/CA Rule for Legal Malpractice & Torts Cases) ( Malpractice claim begins to accrue only when P discovers or should reasonably have discovered the lawyer’s negligence and the harm it caused.

4. Date of Occurrence Rule (NY Rule/Old Rule for Torts Cases) ( Malpractice claim begins to accrue at the point the harm occurred regardless of whether the client knew about it.

a. Pinpointing exact date of occurrence in Legal Malpractice cases is really tough b/c could be series of small mistakes; it’s a lot easier if lawyer just misses a deadline.

b. i.e. If someone injured me negligently, the SOL begins to run on the date of injury, even if I did not know about the injury.  If a trip to the doctor later makes the extent or injury known, and its after the SOL, I am assed out.
5. CA (Mixed) Rule ( Limitations period is 1 year after P discovers or should have discovered “the facts constituting the wrongful act or omission,” BUT not more than 4 years from the date of occurrence.
a. It’s possible that the SOL can run out before P ever discovers it.
6. Continuous Representation Rule (NY Rule) ( Tolls running of the SOL on the malpractice claim until the ongoing representation is completed.  BUT if the client thinks that the lawyer is still working on his matter even though he has actually stopped, then it could be tolled until the point when the client reasonably believes that the lawyer has stopped representing him.
a. This rule ONLY applies if the continuous representation is on the SAME matter (i.e. the single matter that is at issue in the legal malpractice case, regardless of any other matters the lawyer is working on for the same client).
b. Shumsky v. Eisentein (NY) – Date of lawsuit is 12/97; date of misdeed 3/94 for negligently failing to file a suit. SOL is 3 years. Court holds action not barred b/c of continuous rep rule – clock didn’t start running until date the representation ended.
7. NOTE – NY has both rules (Date of Occurrence & Continuous Representation).  In NY, start with the Date of Occurrence rule, and only use the Continuous Representation rule if it applies.
8. Rationales behind SOL:

a. Promotes certainty and finality

b. Allows Ds to get on with their lives.

c. Prevents old stale claims from going forward since they’re harder to adjudicate.

d. Benefits court b/c it doesn’t have to deal with big holes in a case.

3. Ineffective Assistance of Counsel (Criminal Cases)
a. Ineffective Assistance of Counsel is a constitutional claim that a person who is convicted of a crime makes pointing to the conduct of the attorney (not the merits of the case).
b. Claim is based on the 6th amendment guarantee of counsel:  “In all criminal prosecutions, the accused shall enjoy the right to . . . have assistance of counsel for his defense.”
i. USSC precedent has added “effective” to the interpretation of this provision so that it’s the right to “effective assistance of counsel.”
c. Public Policy Rationales for the 6th Amendment:
i. To ensure a fair trial.
1. Effective assistance of counsel on both sides is necessary for the adversarial process to work.
2. “Just result.”
ii. Equality between the rich (the state) and poor.
iii. Creates work for public defenders.
d. Strickland Rule for Ineffective Assistance of Counsel (Current Rule):
i. D must show that:
1. Counsel’s performance was deficient (“serious attorney error”); AND
a. When judging whether or not a lawyer has made an error, a heavy degree of deference is given to counsel’s decisions.
i. There is NO per se rule that it’s ineffective assistance of counsel for not consulting client about appealing case.
ii. It is NOT ineffective assistance of counsel if lawyer helps someone represent themselves b/c they’re not actually representing that person, BUT it can be the UPL if the person assisting is not even a lawyer.
2. This prejudiced the defense (D was deprived of a fair trial – “just result”).
a. This element is much more difficult than the first element.
b. D must show that there is a reasonable probability that, but for counsel’s errors, the result would have been different.
i. A reasonable probability is a probability sufficient to undermine confidence in the outcome.
c. If it would NOT have made any difference in the outcome (guilt/innocence OR sentencing), then the lawyer’s error is irrelevant and this claim fails b/c it did NOT prejudice the defense.
d. D must show that there was an unjust trial under this element.
ii. EXCEPTION – If the error is of a serious magnitude (i.e. absence, falling asleep during integral parts of trial, etc.), then D does NOT have to show that the result would have been different (second element) b/c it’s presumed.
iii. This is a very heavy burden of proof for the convicted.
1. Only 4% of cases succeeded on this rule after this case came down.
iv. Majority Opinion
1. Majority focuses A LOT on the outcome/result of a case, not the process.  If the process is screwed up, but the result is just, then it was a fair trial.
2. The purpose of the 6th Amendment guarantee is NOT to improve the quality of legal representation b/c there is a presumption of competence on the part of attorneys.
3. It doesn’t matter what the crime is, the Strickland rule applies similarly to all convictions.
a. The Minority said that there should be a different (stricter) standard for death penalty cases b/c of the finality inherent in them – can’t reverse the outcome later.
v. Minority Opinion
1. Minority focuses on the fairness of the process.
2. More cases should be overturned b/c the Strickland rule is flawed.
vi. Strickland rule can be brought up in either federal OR state court for any conviction.
1. However, a federal court will give heavy deference to a state court, thus most claims will lose here.
vii. Remedies for Criminal Ds
1. This claim does NOT seek damages (it’s not a legal malpractice claim).  It’s merely trying to overturn a criminal conviction and get D a new trial OR a new sentencing hearing.
viii. Burdine v. Johnson – Death penalty case where his lawyer was totally asleep during parts of the trial.  Court held that D did NOT have to show prejudice (second element of Strickland rule) b/c of the magnitude of the error – sleeping was the functional equivalent to not being there at all.
1. However, this is not a per se rule but only applied in this case – generally, sleeping won’t satisfy ineffective counsel standard articulated in Strickland and verdict will stand.
e. Claim of Legal Malpractice against a Criminal Defense Lawyer

i. A criminal D can also sue for Legal Malpractice against his lawyer (same as civil claim), BUT most states require that D must prove he is innocent in order to prevail.
ii. This is a claim for money damages (different than Strickland claim).

4. Other Sanctions for Incompetence

a. Substantive Laws

b. Model Rules:
i. MR 1.1 – mandates competent representation
ii. MR 1.3 – mandates reasonable diligence and promptness.
1. But discipline for these is virtually non-existent unless conduct is repeated or there are aggravated circumstances (i.e., if intentional). So, not really a check b/c not enforced by the states in a diligent way.
iii. MR 1.4 – mandates that the lawyer maintain reasonable lines of communication with the client during representation.
iv. MR 8.4 – mandates that lawyers refrain from knowingly assisting or inducing another lawyer from violating the rules.
v. MR 5.1 – covers responsibilities of partners/managers/supervisory lawyers. Note that many firms build in checks themselves.
1. Duty to take reasonable action to abide by rules
2. Need reasonable supervision to assure that others conform to rules
3. Create learning workshop
vi. MR 5.2 – covers associates (subordinate lawyers).
1. Can’t claim “just following orders” UNLESS the direction was based on the more senior lawyer’s educated guess of an arguable question of professional duty.  This prevents endless arguments between lawyers on things that are judgment calls and junior subordination.
vii. MR 5.3 – covers non-lawyer assistants.
1. Need reasonable supervision to assure that non-lawyer assistants conform to rules.
2. Lawyer is responsible for non-lawyer assistant’s violation if lawyer ordered it, ratified it, or had managerial authority over the person.
viii. MR 8.3 – requires lawyers to report misconduct of other lawyers to proper authorities. Sections (a)-(c) require the lawyer to report if he has actual knowledge of another’s conduct that raises a substantial question of honesty/fitness of lawyer.  BUT lawyer not required if it would require disclosure of info relating to the representation of a client.
1. CA & Massachusetts are only states that have NO reporting requirement.
c. Shared Sense of Professionalism – lawyers have core duty of competence.  Part of self-regulation, as no one from outside can usually prove/disprove unless you’re really bad.
i. Despite all the different types of incompetence, there is NO real outside regulation of competence; the ethics rules (self-regulation) merely encourage lawyers to be competent.
d. Educational Requirements

e. The Market – Corporate clients KNOW (one-shot clients may not).  So this won’t apply to most situations, just with corp. clients.
III.
DUTY OF CONFIDENTIALITY
1. Two components to a lawyer’s duty to keep confidences of a client:

a. Attorney-Client and Work-Product Privileges

i. Rules of evidence.
ii. Only apply in proceedings.
iii. Privileges tend to be construed narrowly.
b. Ethical Duty of Confidentiality (aka Professional Duty of Confidentiality)

i. Rule of ethics (comes from law of agency).
1. Lawyer (agent) is bound to keep certain things of the client (principal) secret.
ii. Applies everywhere.
1. Deals with whether a lawyer can volunteer info that might otherwise be privileged.
iii. In most states, you can be disciplined for breaching a confidence.
iv. This component is so broad that it covers the first category (AC & WP privilege) as well.
v. Keeping client’s confidence is a duty in EVERY state.
2. Attorney-Client and Work-Product Privileges:
a. Attorney-Client Privilege

i. It protects:

1. A communication,

a. It can be in oral, written, or interpretive (hand gestures, head nod, tattoo, outfit, etc.).
b. NOT underlying information (if it is otherwise discoverable).
i. Information that is otherwise discoverable under the rules of discovery does NOT become protected simply b/c it was told to a lawyer.
ii. The client can NOT be compelled to disclose what he said to his lawyer, BUT if he discussed the facts of the case (underlying info), then he CAN be asked about that.
c. Just b/c a communication is not privileged does NOT, in and of itself, authorize the attorney to disclose it.
2. Made between privileged persons,
a. Client, lawyer, OR agent of either one (i.e. lawyer’s paralegal, secretary, etc., client’s accountant, etc.).
i. Persons whose presence is reasonably necessary for the protection of the client’s interest.
1. Usually relatives of a client are NOT privileged persons.
2. If a client tells an unprivileged person what he spoke to his lawyer about, then the unprivileged person CAN be asked about what he was told and thus it’ll be disclosed.
a. That’s why a client shouldn’t tell others what he spoke to his attorney about.
b. Stroh v. GM Corp. – Old woman involved in car crash.  GM attorneys ask about her discussions with her lawyer.  In NY, if you claim AC privilege about a meeting, you have to at least say when the meeting was and who attended it.  D argued that since the daughter of the P was present at the meeting, and since she’s considered an unnecessary 3rd party, things said to her are NOT privileged.  BUT, the court held that it WAS privileged b/c the daughter acted as a facilitator/guardian, and the communication would probably not have occurred had she not been there.
i. RULE – A 3rd party to a litigation who acts as a facilitator/guardian and whose presence is necessary for the representation can be considered a privileged person.
c. Organizational Clients – States follow one of two approaches:
i. Control Group Rule (Majority Rule) – The only people within an organization that are considered privileged persons are the people in the control group of the organization – people with enough power to direct the corporate entity to do something.
1. i.e. CEO, COO, CFO, etc., but not regular employees.
ii. Upjohn Rule (Federal Rule) – Persons beyond the control group ARE still privileged.
1. Any communication between a lawyer and an employee of the corporation that has something to do with the legal matter is privileged.
a. This is a common-sensical test.
iii. NOTE – In most states, when you represent an entity (corporation, partnership, etc.) as a client, you represent only the entity, not its officers.

3. In confidence, AND
a. The client must intend for it to be in confidence and treats it as such.
i. Client needs to take reasonable precautions to assure that it’s in confidence, but since the lawyer is the client’s agent, then it’s the lawyer’s job to advise the client what reasonable precautions he/she needs to take.
1. i.e. If they meet in a deli, then it’s NOT in confidence.
2. i.e. If there is nowhere else to meet besides in the courtroom hallway and they’re whispering, then that’s still in confidence.
4. For the purpose of obtaining or providing legal assistance for the client.

a. A lawyer who gives assistance other than legal advice (i.e. business or investment advice) is NOT privileged.
b. CA Evidence Code § 952 – CA has the first 3 requirements above, but a different rule for the 4th requirement – the AC Privilege protects info transmitted between a client and his lawyer in the course of that relationship.
i. This is potentially broader than the rule in other states.
ii. This is a very narrow privilege.
1. Client identity is NOT privileged.
2. Rationale – Privileges prevent evidence from being admissible, and there is a policy to allow relevant evidence in, so they’re construed narrowly.
iii. This privilege becomes an issue only when a lawyer makes an objection during:
1. Deposition
2. Trial
3. Discovery
4. Motion for a protective order or to squash a subpoena.
iv. Lawyer has a duty to assert the objection as the client’s agent, BUT the client can waive the objection and tell the lawyer not to make it.  Also, the lawyer can waive the privilege as the client’s agent, but if the client didn’t want him to, then he may have a claim for legal malpractice and/or breach of fiduciary duty.
v. Court will determine whether the question is privileged.
1. The party asserting the privilege has the burden of proof to prove that the privilege applies.
a. If the court denies the objection, then the attorney must answer the question or produce the document or else be held in contempt.
b. If the court sustains the objection, then you don’t have to produce the document or answer the question.
vi. Fee Agreements:

1. Majority Rule – Fee agreements are NOT privileged and can be disclosed.
2. CA Rule – ONLY state that makes fee agreements privileged.
a. BUT if it’s not in writing, then it’s NOT privileged, but this encourages all lawyers to put it in writing.

vii. Rationales for AC Privilege:
1. To encourage clients to freely communicate with their lawyer their entire case without fear of thinking that it may be disclosed to the other side to his detriment.  This also allows the lawyer to competently represent his client.
a. Clients disclose facts AND feelings to their attorney:
i. Facts are important to the lawyer so that he knows how to apply the law to the case.
ii. Feelings are important to the lawyer so that he knows what the client actually wants him to do.
2. To encourage lawyers to be honest about they’re doing and the case.
viii. Crime-Fraud EXCEPTION:
1. Withholds AC Privilege from communications with a lawyer that the client intends to use in furtherance of an ongoing or future crime or fraud.
a. The client who intends to use a lawyer as a part of a criminal or fraudulent scheme forfeits the protections of the AC privilege.
i. This looks at the client’s intent (not the lawyer’s intent) to see whether he obtained legal advice in good faith.
ii. The privilege takes flight if the relationship is abused.
iii. This will generally be shown by circumstantial evidence.
b. This is usually seen in a criminal trial when the government is trying to take the privilege away.
c. There is a difference between a client telling you a crime they committed in the past AND what they are planning to do in the future.  The former is privileged but the latter is NOT.
d. What if client accidentally blurts out that he is going to commit a crime?
i. It depends on the jx – it may be privileged.
e. Most states have codified this exception.

2. People v. Dang – Dang tells his lawyer that he’s going to pay off all the witnesses against him and that he will kill his lawyer Smith if he gets in his way.  Lawyer Smith goes to the DA and reports it, and Smith is relieved as his counsel.  Smith is now called as a witness against Dang about the threats, and he is convicted.  On appeal, Dang has a new lawyer who argues that Smith shouldn’t have been allowed to testify.  Court held that the crime-fraud exception did NOT apply b/c Dang was not planning to use Smith’s legal advice to pay off witnesses or kill Smith, but it was still was NOT privileged b/c there is a special CA Evidence Code that applies.
a. CA Evid. Code §956.5
i. A communication is NOT privileged if the lawyer reasonably believes that disclosure of that communication will prevent the client from committing a crime that is likely to result in death or substantial bodily harm.
b. RULE – The Crime-Fraud Exception does NOT apply if a client tells his lawyer of his plans to commit a crime, but is not seeking legal advice to assist with the threatened crime.  Thus, lawyer can NOT disclose the confidential info, but CAN testify.
b. Work Product Privilege

i. A common law creation (1947), now codified in FRCP §26(b)(3).
ii. Protects documents and other tangible materials, not the underlying info contained therein.
iii. Scope – It protects against disclosure of materials prepared by a client or client’s agent in anticipation of litigation.
1. Usually said to cover materials not otherwise covered by AC privilege.
2. This privilege is narrower than the AC privilege.
3. May be seen as an exception to discovery rules.
a. 99% of the time this is used as an objection during discovery.
iv. Documents prepared before any belief that litigation may occur are likely NOT privileged.
1. Materials developed in the ordinary course of business are NOT protected.
v. It doesn’t even have to involve a lawyer for the privilege to be used.
1. i.e. If the client prepares a memo by himself assessing the risk of litigation – this is arguably privileged.
vi. Limitations – Party can obtain otherwise protected material by showing:
1. A substantial need for the material in preparing the case, AND
2. That he is unable without undue hardship to obtain info by other means.
a. Example of WP that becomes discoverable – accident reports prepared by a party or an investigator immediately afterwards b/c a party usually has a need for such reports and can’t obtain another contemporaneous statement without undue hardship.
vii. Two Types of Work Product:
1. Opinion Work Product
a. i.e. Mental impressions, conclusions, opinions and legal theories of lawyers.
b. These are almost NEVER produced.
i. Even if a privileged document is produced b/c it meets the 2 requirements above, a judge will require that it be redacted to erase any notes the lawyer made in the margins (i.e. “contributory negligence?”) before producing it.
ii. Rationale – inconsistent with adversarial system; unfair b/c other party would never have access to that info anyways; and we’re in a learned profession not in the business of educating the other side.
2. Ordinary Work Product
a. i.e. everything not an opinion WP.
b. These CAN be produced if they meet the 2 requirements above.
viii. Expert Witnesses are NOT privileged

1. If you obtain an expert witness and he sees a WP document (even opinion WP), then the WP document is discoverable if expert testifies – expert witnesses have to testify to everything b/c they are NOT a privileged person.
ix. Rationale for AC Privilege:
1. Without this privilege, lawyers would never take notes out of fear that they would have to produce them if asked by opponent, thus providing inadequate service if forced to rely on their memory.
c. Duration of the Privileges

i. Once a communication is privileged, the privilege lasts forever unless it is waived.
ii. The AC Privilege and WP Privilege last forever.

1. They survive the termination of the relationship and even the death of the client.
a. Testimentary Exception (Majority) – the ONLY situation in which the privilege does not survive the client’s death is where there is a dispute about the deceased client’s disposition of property – privileged info may be disclosed to client’s heirs.
iii. Rationale – If the purpose of the AC Privilege is to encourage communication, then knowing that info may at some point in the future be disclosed will discourage clients from sharing that info today.
d. Waiver

i. Both AC and WP privileges belong to the CLIENT (not the lawyer), and they can be waived by the client.
1. Client’s intent governs – the court looks at whether the client intended to keep the info confidential.  This is the problem if client brings in family members or later going to the press – looks like waiver.
2. The lawyer has a duty to tell the client what the privilege is (b/c client doesn’t know what his legal rights are).  If lawyer doesn’t tell him, then it could be grounds for legal malpractice. 
3. Third parties
a. Conversations between attorney and client in a restaurant may or may not be privileged; depends on whether reasonable measures were taken to maintain confidentiality.  Was it intended to be confidential?
b. Courthouse hallway conversations are generally privileged in criminal circumstances as there is usually nowhere else to have the conversation.  Maybe not so lenient with civil stuff.
ii. Client can waive privilege in either of 2 ways:
1. Client can intentionally waive the privilege, even over his lawyer’s objection; OR
2. Waiver will occur if client (OR lawyer) engages in conduct inconsistent with maintaining the privilege – 3 types:
a. Inadvertent disclosure (it was a mistake);
i. Two common examples – If the lawyer fails to make an objection OR when a document is mistakenly produced in a document production.
ii. SEC v. Cassano – Paralegal accidentally produced a document that disclosed lawyer’s entire strategy for the case.  Judge said that other side got to use that info b/c the privilege was waived.
1. A lawyer CAN be punished for his paralegal’s mistake.
a. Model Rule 5.3(b) – Lawyer, as an agent, is responsible for his sub-agents (i.e. paralegals, assistants, etc.) and, if he has supervisory authority over the non-lawyer, shall make reasonable efforts to ensure that the person’s conduct is compatible with the professional obligations of the lawyer.
iii. Three different approaches to Inadvertent Disclosure:
1. Any (intentional or inadvertent) disclosure waives privilege.
2. Inadvertent disclosure NEVER waives privilege.
3. Balance a number of factors (sometimes inadvertent disclosure will waive privilege):
a. Reasonableness of precautions
b. Time taken to rectify error
c. Scope of discovery & extent of disclosure
d. Fairness
iv. What should you do if you receive inadvertent disclosure from the other side and actually knew that it was privileged?
1. ABA’s official position (Majority of States/CA)
a. Do NOT read it and give it back.
2. Minority of states
a. Read it and use it for your client’s benefit – you have a duty to use it.
i. Rationale – it’s your job to represent your client to your fullest extent.
b. Subsequent disclosure in non-privileged setting; OR
i. i.e. lawyer writes a book after the case disclosing info., disclosure through testifying experts, etc.
c. Putting-in-issue in litigation
i. If a communication is made an issue in a case voluntarily by the client, then that privilege is waived.
ii. Two common examples – client asserts that he acted on the advice of lawyer in engaging in the conduct at issue in the case OR client asserts that lawyer’s advice was negligent/wrongful in an action claiming ineffective assistance of counsel.
1. i.e. client files lawsuit against his lawyer for legal malpractice or breach of fiduciary duty, this waives privilege and allows lawyer to speak freely about communications that relate to the client’s allegations.
2. i.e. lawyer sues client for attorneys’ fees the client refuses to pay.
3. Ethical Duty of Confidentiality

a. Scope of the Duty

i. Much broader than AC & WP privileges – defines what a lawyer can/can’t divulge voluntarily.
1. Governs the situation of when a lawyer is deciding what to reveal without being asked a question – outside of a proceeding (as opposed to AC & WP privileges which only apply during a proceeding).
a. Applies in ANY setting (beyond just courtroom).
2. Covers all info relating to the representation (not just communications like AP & WP privileges).
3. Covers info from all parties, even info obtained from a 3rd party not just between the client and the lawyer/or his agents like the AP privilege).
a. So, if you walk into an office and someone overhears, generally still confidential.
ii. This is NOT a rule of evidence, but rather a rule of agency (an agent keeping matters secret that he learned from the client).
1. This also deals with the fiduciary duty of a lawyer.
iii. Duty is mandatory
iv. Remedies:
1. If it’s a breach of duty:
a. Legal malpractice (if the revelation of info causes harm),
b. Breach of fiduciary duty, or
c. Lawyer discipline (if no exception applies)
v. Rationale – why do we keep certain matters confidential?
1. To encourage full disclosure of honest communications between lawyer and client.
a. Allows for full development of facts needed for effective representation.
b. Corollary to the more general duty of loyalty – cultivates trust between lawyer and client.
vi. Model Rule 1.6(a): Confidentiality of Info (Majority rule - 46 states)
1. Protects “info relating to representation of a client.”

a. This is the broadest rule, which includes matters covered by the AC privilege along with matters that the lawyer discovers on his own during his investigation.
vii. Model Code DR 4-101 (NY Rule)
1. Protects “confidences and secrets.”

a. Confidences – communications protected by the AC privilege.
b. Secrets – things that the client wants secret or things that would be detrimental or embarrassing to the client if it got out.
i. This is narrower than the Model Rule.
viii. CA Rules:
1. The CA rule is a total mess b/c it’s not certain what exceptions apply since case law adds ones that are not in the code, thus a lawyer is not sure what he can disclose without getting disciplined.
2. CA B&P Code §6068(e)(1): Duties of Attorney
a. Protects “confidences and secrets.”

i. Confidences – communications protected by the AC privilege.
ii. Secrets – things that the client wants secret or things that would be detrimental or embarrassing to the client if it got out.
b. CA went about 100 years with this as our only confidentiality rule – this is a piece of legislation.
c. Lawyers can be disciplined for violating this unless an exception applies.
3. CA Rule 3-100(A): Confidential Info of a Client
a. A member shall not reveal info protected from disclosure by B&P Code §6068(e)(1) without the informed consent of the client, or as provided in paragraph (B) of this rule.
i. This basically says that they adopting the same rule as the one passed by the legislature (§6068(e)(1)).
ii. The client CAN waive this confidentiality.
iii. This is the new confidentiality rule passed by CA.

b. EXCEPTIONS:
i. Lawyer does NOT have a right to volunteer confidential info UNLESS an exception applies:
ii. EXCEPTION #1 – Client Consent

1. Since this is the client’s right, he can voluntarily consent to waive the confidentially of particular info, even over the lawyer’s objection.
a. Similar to waiver with AC & WP privileges.
2. ALL states have this exception under the duty of confidentiality rule EXCEPT in CA.
a. What about CA Rule 3-100(A)???
iii. EXCEPTION #2 – Lawyer’s “Implied Authorization”

1. Certain disclosures may be impliedly authorized by the client to carry out the representation effectively.

2. Common sense duty – no need to constantly call the client.

a. This is a narrow exception.
b. i.e. when lawyer is negotiating with someone, and lawyer determines that there is something that he should reveal in order to facilitate the negotiations.
3. ALL states have this exception under the duty of confidentiality rule.
iv. EXCEPTION #3 – Other Law or Court Order Compel Disclosure

1. If some other law (outside the ethics rules) or court order requires the lawyer to disclose something, then he must do it (he is no longer under the duty of confidentiality).  That way, the lawyer won’t have to risk being held in contempt in court.
a. Other law always trumps the ethics rules.

b. Court order always supersedes duty of confidentiality.
2. ALL states have this exception under the duty of confidentiality rule.
v. EXCEPTION #4 – Fraud on the Court

1. The court can be easily misled if the lawyers aren’t being truthful; therefore the duty that lawyers owe as officers to the court outweighs the duty of confidentiality.
2. i.e. a client submits a false affidavit, and the lawyer knows that it’s false – the lawyer must reveal that to the court in every state.
3. ALL states have this exception under the duty of confidentiality rule.
vi. EXCEPTION #5 – Prevention of Death or Serious Bodily Harm

1. Lawyer must have a reasonable belief that disclosure would prevent death or serious bodily harm.
2. MOST states have this exception under the duty of confidentiality rule.
3. Huge policy concerns – may/should/must a lawyer disclose info to prevent injury/death?  Is confidentiality of info enough to outweigh someone else’s safety?
4. Spaulding v. Zimmerman – There was a car accident involving P teen who was badly injured, and the lawyers for D found out from the doctor that P was diagnosed with a life threatening condition b/c of the accident, but P never knew and D’s lawyers never told them.  P’s lawyer could have gotten this info but never asked for it.  The case settled for a small amount focusing on P’s age since he was a minor.  P didn’t die from the condition.  Ds’ lawyers did NOT have a duty to disclose that info to P at the time – the rule said that they MAY reveal the info, but they weren’t required to.
a. Best option here would have been to tell the client and encourage them to waive the confidentiality (moral counseling).
b. CA Rule – CA’s rules today would NOT allow the lawyers to reveal the info in this case b/c it would be a violation of the ethics code.
c. Note on insurance – Here, D was lawyer hired by insurance company on behalf of insured driver.  In most states, the real “client” is the driver NOT the insurance co.
5. Model Rule 1.6(b)(1): Confidentiality of Info
a. A lawyer MAY reveal info relating to the representation of a client to the extent the lawyer reasonably believes necessary to prevent reasonably certain death or substantial bodily harm.
i. This can be ANY act by anyone (not just a criminal act).
6. Model Rule 2.1: Advisor
a. In representing a client, a lawyer shall exercise independent professional judgment and render candid advice.  In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client’s situation.
i. This is a way to get the lawyer to appeal to the client’s sense of morality to get them to waive their confidentiality.
7. Restatement §66
a. A lawyer MAY disclose confidential info if he reasonably believes that its disclosure is necessary to prevent reasonably certain death or serious bodily harm to a person.
8. CA Rules:

a. CA Rule is narrower b/c it must be a criminal act (as opposed to just any act like the Model Rule).
b. CA B&P Code §6068(e)(2): Duties of Attorney
i. Lawyer MAY disclose confidential info if he reasonably believes the disclosure is necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in death of, or substantial bodily harm to, an individual.
c. CA Rule 3-100(B): Confidential Info of a Client
i. A member MAY, but is not required to, reveal confidential info relating to the representation of a client to the extent that the member reasonably believes the disclosure is necessary to prevent a criminal act that the member reasonably believes is likely to result in death of, or substantial bodily harm to, an individual.
d. NOTE – the criminal act does NOT have to be committed by the client.

vii. EXCEPTION #6 – Prevention of Client Crime

1. This requires that the client is using the lawyer’s services as part of the crime.
a. i.e. if the client merely tells the lawyer that he is going to commit arson, then this exception does NOT apply since the crime does not involve the lawyer to carry it out.
2. ALL states have this exception under the duty of confidentiality rule.
3. Model Code DR 4-101(C)(3) (Majority Rule)
a.  A lawyer MAY reveal the intention of his client to commit a crime and the info necessary to prevent the crime.
i. This rule is broad b/c it pertains to ANY crime.
4. Florida/Virginia/New Jersey Rule (Minority Rule)
a. A lawyer MUST disclose the intention of his client to commit a crime.
i. This rule also pertains to ANY crime.
5. Model Rule 1.6(b): Confidentiality of Info (Minority Rule)
a. A lawyer MAY reveal info relating to the representation of a client to the extent the lawyer reasonably believes necessary:
i. (2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer’s services; or
ii. (3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of which the client has used the lawyer’s services.
6. CA Rules:

a. CA combines exceptions #5 and #6 into one exception.
i. See CA B&P Code §6068(e)(2) and CA Rule 3-100(B)

b. CA Rule is narrower b/c it must be a criminal act that is likely to result in death or substantial bodily harm (not just any crime).
c. California Evidence Code:
i. §955: When Lawyer Required to Claim Privilege
1. As the lawyer, you are required to assert the AC Privilege on your client’s behalf whenever you are present when the communication is sought to be disclosed and is authorized to claim the privilege.
ii. §956: Exception: Crime or Fraud
1. There is NO privilege under this article if the services of the lawyer sought or obtained to enable or aid anyone to commit or plan to commit a crime or a fraud.
a. The crime-fraud exception does NOT apply unless the client uses the lawyer’s services as part of the crime.
iii. §956.5: Exception to Privilege
1. There is NO privilege under this article if the lawyer reasonably believes that disclosure of any confidential communication relating to representation of a client is necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in death of, or substantial bodily harm to, an individual.
7. Purcell v. District Attorney – Purcell, who is appointed to represent Tyree’s case, is convinced that the client will burn down the building that he was evicted from.  Lawyer informs the police and the client is arrested for attempted arson.  D.A. now calls the lawyer to testify against Tyree, but the lawyer objected on the basis of AC privilege and the case ended up in a mistrial.  However, the case was tried again but court still held that it was privileged since the crime-fraud exception to AC privilege did NOT apply b/c the client was not using the lawyer’s services as part of the crime.  Therefore, lawyer could not testify.
a. RULE (Massachusetts/Majority Rule) – The lawyer MAY (not must) reveal to the police “the intention of his client to commit a crime and the information necessary to prevent the crime,” BUT if asked to testify, the lawyer can NOT testify and must assert the AC Privilege.
i. Rationale – In a balancing test, Massachusetts made the call that public safety outweighs attorney-client confidentiality, thus the lawyer MAY reveal the info.

b. What if this occurred in CA, could the lawyer unilaterally reveal the info?
i. Under People v. Dang (old rule), a lawyer can NOT reveal the info, but CAN testify in court against the client.
1. This rule was the exact opposite from the Massachusetts rule.
ii. BUT the CA rule has changed now:
1. CA Rule 3-100(B) : Confidential Info of a Client
a. A lawyer MAY reveal confidential info if he reasonably believes that it would prevent a criminal act that is likely to result in death or substantial bodily harm.
2. CA Evid. Code §956.5
a. Compels testimony of the lawyer if asked.
i. This is different than the Massachusetts rule b/c the lawyer MUST testify in CA.
8. Tarasoff Duty for Lawyers?

a. In CA, a psychiatrist has a duty of reasonable care to reveal info told to him by his patient that would prevent harm to others.
i. CA passed a statute after the Tarasoff case and said that by merely telling your supervisor fulfills this duty.
b. Hawkins v. King County
i. This is the closest we’ve come to applying a Tarasoff duty to lawyers, but technically it hasn’t been applied yet.  This case didn’t go up to a higher court, so although the court found no duty here, it was actually b/c of the facts of the case, thus the duty may exist.
9. Can a lawyer reveal info about a client’s intention to commit a crime that will result in substantial financial loss?
a. The ABA’s official position in the Model Code allowed the lawyer to reveal the client’s intention of ANY crime.
b. Then the Model Rules changed that and narrowed it to only a reasonable belief of a crime that would result in imminent death or bodily harm.
c. This was then changed to include financial crimes (Model Rule 1.6(b)(2)).
d. NOW, majority of states allow the lawyer to reveal a client’s intention to commit a crime that is likely to result in substantial financial loss to a 3rd party.  Many states limit permissible disclosure to crimes of fraud in which the lawyer’s services were used.

i. CA does NOT have this exception.

10. What to do before disclosing info:
a. The first thing to do is to get the CLIENT to reveal the confidential info b/c client consent solves all of your problems and there is NO breach of confidentiality duty for the lawyer.
i. ALL states basically require a lawyer to counsel their client BEFORE revealing confidential info.
1. BUT you can never be disciplined for not revealing OR merely revealing (if you reveal, you must have done it improperly to be disciplined, i.e. without first counseling your client).
b. CA Rules:

i. CA Rule 3-100(A) & (B): Confidential Info of a Client
1. Don’t reveal anything protected by the B&P Code (confidences and secrets), EXCEPT if the client consents OR if you reasonably believe that it will be necessary to prevent a criminal act (by anyone) that will result in death or serious bodily harm.
ii. CA Rule 3-100(C): Confidential Info of a Client
1. Before revealing confidential info to prevent a criminal act, if reasonable under the circumstances, lawyer should:
a. Make a good faith effort to persuade the client:
i. Not to commit or to continue the criminal act; or
ii. To pursue a course of conduct that will prevent the threatened death or substantial bodily harm; or
iii. Do both; AND
b. Inform the client of your ability or decision to reveal info as provided under 3-100(B).
iii. NOTE – These rules also apply to exception #5 above.
c. Restatement §67(3)
i. Before using or disclosing info under this section, the lawyer must, if feasible, make a good-faith effort to persuade the client not to act.  If the client or another person has already acted, the lawyer must, if feasible, advise the client to warn the victim or to take other action to prevent, rectify, or mitigate the loss.  The lawyer must, if feasible, also advise the client of the lawyer’s ability to use or disclose info as provided in this section and the consequences thereof.
ii. Comment i
1. Discussion more of lawyer’s ability to appeal to the client's good judgment to get him to waive confidentiality.  Holds that a good talking to is usually all that is needed.
2. One of the few areas in law of lawyering that mandates counseling.  You must counsel client to not commit the crime, if not, you violate the rules yourself as the lawyer.
viii. EXCEPTION #7 – Lawyer Self-Defense
1. A lawyer can disclose otherwise confidential info to defend himself or an associate against a charge or threatened charge by any person alleging that the lawyer or associate acted wrongfully in connection with representing a client.
a. It must be in response to an allegation of wrongful conduct (by anybody).
b. This is a rule of Agency Law – an agent can reveal confidential info of the principal whenever there is a superior interest of the 3rd party or the agent.
c. This is a very broad exception in ALL states EXCEPT in CA.
d. Examples:
i. i.e. client accusing the lawyer of legal malpractice allows lawyer to disclose confidential info to defend himself.
ii. i.e. Prosecutor is claiming that the lawyer aided or helped the client in the wrongful act allows lawyer to disclose confidential info to defend himself.
2. ALL states have this exception under the duty of confidentiality rule EXCEPT in CA.
a. CA is silent on this matter, but there is an exception under the CA Evidence Code §958 (see below) – which covers lawyer self-defense as well.
i. CA has a lawyer self-defense exception under the evidence code (if you are asked in a proceeding), but NO exception under the ethics code (if no one asks).

1. Difference between AC privilege and Duty of Confidentiality is that Confidentiality allows unilateral disclosure (no one has to ask).
a. CA B&P Code §6068(e)(1) – lawyer must maintain inviolate the confidence, and at every peril to himself to preserve the secrets, of his client.
3. Model Code DR 4-101(C)4
a. A lawyer MAY reveal confidences or secrets necessary to defend himself against an accusation of wrongful conduct.
i. BUT there must be an accusation of lawyer misconduct in order for the lawyer to be allowed to reveal confidential info.
4. Model Rule 1.6(b)(5): Confidentiality of Info (Majority Rule)
a. A lawyer MAY reveal info relating to the representation of a client to the extent the lawyer reasonably believes necessary to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client.
5. CA Evidence Code §958: Breach of Duty Arising out of AC Relationship
a. There is no privilege under this article as to a communication relevant to an issue of breach, by the lawyer or by the client, of a duty arising out of the lawyer-client relationship.
i. This means that info is NOT privileged anymore if client sues the lawyer for legal malpractice.
6. Every state, except CA, follows either the Model Code OR the Model Rule.
a. If a lawyer learns of an allegation, he may defend himself if it is reasonable, he does NOT have to wait for a lawsuit to be filed (or any proceeding) – he may voluntarily disclose the confidential info.
i. Policy – lawyers are given the opportunity to clear their name before they’re named on the complaint.
1. BUT the risk of revealing info BEFORE a lawsuit is filed is that the P may have been bluffing and it was not really a serious allegation and he wasn’t going to file a lawsuit or anything, thus it may not be seen as self-defense.  The scope of the revelation will also be taken into account here – how much did you reveal.
a. As a protection, have them send you a letter in writing which you can show as proof of the allegation.
7. Meyerhofer v. Empire Fire & Marine Insurance Co. – Myerhofer is the purchaser of stock in EF&MI.  He was represented by Bernson firm in a suit against EF&MI, Sitomer Law firm, & Goldberg.  EF&MI is the issuer of stock, and represented by Sitomer firm, and Goldberg used to be an atty at Sitomer firm.  Goldberg learned he was being sued and so he called P about the suit trying to get dropped as a named D, and even provided a copy of an affidavit he had authored months earlier.  Following the Model Code, court held that the disclosures that Goldberg made to P did NOT breach confidentiality b/c he had the right to make appropriate disclosures to defend himself against accusation of violating securities laws.
a. Model Code DR 4-101(c)4 gave Goldberg the ability to reveal confidential info to whomever to protect himself.
i. BUT if there was evidence that he was telling P confidential info to aid them in filing a suit against that firm, then it would be a breach of confidentiality
b. Question of scope of revelation
i. How much can Goldberg reveal?
1. Think of torts and self defense -- reasonable amount of force necessary to stop force met with
ii. 4 million dollar suit in the 70s
1. Extraordinary amount of money.
2. He could have revealed all he wanted.
3. Very urgent, he needed to do it, revealed the entire SEC affidavit without blacking out pertinent names.
iii. When you are in difficult ethics jam
1. Court noted in reaching approval conclusion
2. He sought advice of counsel before he revealed
c. At the end of the day, can Bernson firm stay on the case?
i. Yes, b/c the info wasn’t tainted since duty wasn’t breached.
1. BUT a firm that gets confidential info in breach of a confidential relationship between an attorney-client can NOT stay on the case.
a. Disqualification as a remedy.
ix. EXCEPTION #8 – Fee Disputes

1. A lawyer is allowed to disclose confidential info if necessary to resolve a dispute with a client about a fee or other compensation.

a. There is usually a retainer agreement between a lawyer and client that outlines the fee agreement.  Once a client doesn’t pay, a lawyer is allowed to bring some form of action (i.e. arbitration) to get the fees, which allows the lawyer to disclose confidential info to get it.
b. Model Rules 1.6(b)(5) also covers fee disputes.
2. ALL states have this exception under the duty of confidentiality rule EXCEPT in CA.
a. CA is silent on this matter, but there is an exception under the CA Evidence Code §958 (see above) – which covers fee disputes as well.
i. CA has a fee dispute exception under the evidence code (if you are asked in a proceeding), but NO exception under the ethics code (if no one asks).

3. State Ex Rel. Counsel for Discipline of Nebraska Supreme Court v. Lopez Wilson – Lawyer was threatening to reveal confidential info that would have bad consequences on client’s immigration status as a way to get revenge for sleeping with his wife.  Court thought this was NOT a valid reason b/c the lawyer had initially waived the fee – under normal K principles, once a gift is given, you cannot later take it back.  His motive for revealing the confidential info was revenge, NOT to recover his fees.  Lawyer was suspended for 2 yrs.
a. RULE – A lawyer’s motive for revealing confidential info matters (here, it has to only be for the purpose of recovering attorneys’ fees).
x. NOTE – Only exceptions 5 & 6 are controversial, where there are state-to-state variations on them; all states have the rest.
xi. Questions to Ask:

1. Discipline:
a. Is voluntary revelation by a lawyer prohibited by the ethics rules?
i. Deals with duty of confidentiality.
2. Evidence Admissibility:
a. Is a lawyer’s testimony about a client communication admissible?  (i.e. must a lawyer answer questions in a proceeding?)
i. Deals with AC & WP privileges.
3. Torts:
a. Can a lawyer be sued for money for not revealing confidences?
i. Apparently NOT, since there is no case law that says yes.
IV.
CLIENT-LAWYER RELATIONSHIP
1. Models of the Relationship

a. The “Traditional” Model

i. The client just listens to the lawyer who is the expert – very paternalistic approach.
ii. The lawyer assumes the client’s goals by himself and makes all the decisions.
b. The “Participatory” Model
i. There is a division of labor between the client and the lawyer:
1. Lawyer is the expert in the law, AND
2. Client is the expert in the facts and his goals.
ii. The client sets the goals of the representation, and the lawyer sets the means to achieve them.
iii. Lawyers should try the participatory model as much as possible, but if client doesn’t want it, then do what they want.
iv. Advantages of Participatory Model:
1. Lawyers make mistakes, and actively-involved clients can catch them before they really become a problem.
2. Most clients know as much or more about their needs than their lawyers do.
3. Promotes client dignity.
4. Reduces client anxiety (by involving them in the process).
5. Frees lawyer from parental role, which lessens client suspicions.
6. Invites a personal relationship between lawyer and client.
v. Disadvantages of Participatory Model:
1. Consumes more time and more costly (i.e. longer meetings, lunches, etc.)
vi. Support for this Model:
1. Model Rules stress this model and reject the other two models.
a. Neither party is dominant; rather client and lawyer share the responsibility.
2. Model Rule 1.2(a): Allocation of Authority
a. A lawyer shall abide by a client’s decisions concerning the objectives of representation and…shall consult with the client as to the means by which they are to be pursued.
i. Civil case – Client decides whether to settle.
ii. Criminal Case – Client decides what plea to enter, whether to waive jury trial, and whether to testify.
3. Model Rule 1.4: Communication
a. (a) A lawyer shall reasonably consult with the client about means used; keep client reasonably informed about the status of a matter; and promptly comply with reasonable requests for information.
i. Discipline often seen with requests for info.
b. (b) A lawyer shall explain a matter to the extent reasonably necessary to permit client to make informed decisions regarding the representation.
4. CA Rule 3-500: Communication
a. A member shall keep a client informed of any significant developments relating to the representation, including promptly complying with reasonable requests for info and copies of docs when necessary.
i. This is similar to Model Rule 1.4
5. CA Rule 3-510: Communication of Settlement Offer
a. A member shall promptly communicate to the member’s client all terms and conditions of an offer made to the client in a criminal matter and all amounts, terms, and conditions of any written offer of settlement made to the client in a civil matter.
i. BUT it’s a good practice to reveal ALL offers to the client.
6. CA B&P Code §6068(m): Duties of Attorney
a. Attorney has a duty to respond promptly to status inquiries of clients and to keep them reasonably informed of significant developments with regard to the representation.
c. The “Hired Gun” or “Client-Dominant” Model

i. Exact opposite of Traditional Model.
ii. But still has the same problems as the traditional model – it’s just not very effective.
iii. Client makes ALL the decisions.
iv. Lawyer is passive.
1. i.e. A big firm that becomes dependent on one or two big clients.
d. NOTE – These are only theoretical (fluid).  Any relationship could be portions of each at different times or you could have different relationships with different clients.
2. Forming the Relationship

a. How is the Relationship Created?
i. Two ways:
1. Express K (retainer agreement)

a. This is the preferred type
2. Implied by conduct (inadvertently)
a. In the Matter of Anonymous – Attorney meets with trustee of labor union; trustee later fired and seeks advice on wrongful termination, but trustee key witness for main litigation where attorney represented a company against the union.  Attorney opens file but never bills; no contract; lawyer left old firm; files action against union/trustee. Raises conflict of interest issue b/c can file suit against current client even if unrelated. So, issue is – is the trustee a client of the attorney? YES, court said that a client-attorney relationship was created by implication.
i. RULE – Creation of client-lawyer relationship is not dependent upon the formal signing of an express written K or upon the payment of attorney fees.  An AC relationship may be implied by the conduct of the parties, such a relationship exists “only after both attorney and client have consented to its formation.”  Lawyer’s failure to consent can also be implied.
1. Conduct of parties:
a. Met 3 times with trustee, created file, and trustee sent tapes and letter.
2. Client had subjective belief he was represented
a. Frequency of communication, requested his file, and belief was reasonable
3. Lawyer should have been aware of belief and dispelled it by never meeting with the trustee.
4. Restatement §14 – AC relationship is formed where:
a. the client manifests intent to create a relationship and
b. Lawyer consents or fails to manifest his lack of consent
ii. Prospective Clients

1. AC relationship may be created rather casually with someone who the lawyer regards only as a prospective client.

2. Model Rule 1.18: Duties to Prospective Client
a. (a) A person who discusses with a lawyer the possibility of forming a client-lawyer relationship with respect to a matter is a prospective client.

b. (b) A person who never becomes a client but remains a prospective client is still owed a duty of reasonable care and a duty of confidentiality by the lawyer.

i. The info gathered from the consultation prospective client interview can NOT be used against them by the lawyer even though they never end up becoming an actual client.
iii. Limited Scope of Representation

1. A lawyer who handles a case for the client can handle only a part of the case (limited scope of representation), but the lawyer must be explicitly clear to the client about it and get informed client consent.
iv. Advanced Waivers of Legal Malpractice Claim

1. In Model Rule states and CA, it is against public policy to get a client to agree to an advance waiver of the right to sue the lawyer for malpractice.

2. Model Rule 1.8(h): Specific Rules
a. Lawyer shall not make an agreement prospectively limiting lawyer’s liability for malpractice UNLESS the client is independently represented in making the agreement.
3. CA Rule 3-400: Limiting Liability to Client
a. Member shall not contract with a client prospectively limiting the member’s liability to client for member’s professional malpractice.
i. So in CA, there is no option – can NOT make agreement even with independent counsel.
v. Client Identity

1. This is not a problem when you are representing an individual client, but when you are representing an entity, it’s not so clear.
a. Rule says that lawyer is representing the company itself, NOT the individuals, BUT if the lawyer deals a lot with the owner(s), then there may be an implied consent to formation of a client-lawyer relationship of the owner(s).
2. Insurance companies
a. Majority Rule – When a lawyer is retained by an insurance company to represent the insured, the insured is the SOLE client.
b. Minority Rule – When a lawyer is retained by an insurance company to represent the insured, the insured and insurance company are JOINT clients.
b. Initiating the Relationship: Client Interviews

i. Purposes of the client interview:
1. Initiates the formation of the client-lawyer relationship itself.
2. Allows lawyer to explain the scope of the representation and the contours of the attorney-client privilege and confidentiality rules.
3. Allows lawyer to gather facts that will be relevant to the representation.
a. Narrative – open-ended questions that allows client to tell the story.
i. Specific fact questions should be in a logical order.
ii. Lawyer should ask broad questions first b/c narrow questions might make the client forget the big picture at this point.
iii. Ask question in the timeline up to the date of the interview b/c something could have happened after the injury.
4. Allows lawyer to learn the client’s goals for the representation.
a. What if client’s goals are merely offensive/repugnant to the lawyer?

i. It is a ground for not taking on a case (b/c you may not be able to represent the client competently if you fundamentally disagree with their position), but otherwise, you should be able to represent the client without getting involved with the client’s views IF the client actually has a meritorious claim.

1. i.e. If a client says that he wants to get a million dollars out of the lawsuit, you can respond by saying, “Your damages will be based on her proof of her injuries.  That isn’t the way the system works, when I hear more facts later, I will be able to give you a better idea of what your case is worth.”

b. MR 1.2(b): Scope of Representation
i. A lawyer’s representation of a client does NOT constitute an endorsement of the client’s political, economic, social or moral views or activities.

c. Non-Clients and the “No Contact” Rule

i. Lawyer can NOT lie to a 3rd person about his representation.  He must be upfront about who he is and his questions (i.e. can’t disguise himself).  But lawyer can go in 3rd party’s store and look around without saying anything, but if asked he must not deny who he is.
1. Model Rule 4.1(a): Truthfulness in Statements to Others
a. In the course of representing a client a lawyer shall not knowingly:
i. make a false statement of material fact or law to a 3rd person; or
ii. fail to disclose a material fact to a 3rd person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by 1.6.
ii. Lawyer must have respect for 3rd persons.
1. Model Rule 4.4: Respect for Rights of 3rd Persons
a. Lawyer shall not embarrass, delay, or burden a 3rd persons, or use methods of obtaining evidence that violate 3rd person’s legal rights
iii. “No Contact” Rule

1. In ALL states, if a non-client IS represented by another lawyer, consent from that lawyer must be obtained before communicating with that person in connection with the representation.
a. Model Rule 4.2: Communication w/ Person Represented by Counsel
i. No communication with person known to be represented by counsel, without that lawyer’s consent
1. As soon as a non-client says that he’s represented by another lawyer, then the lawyer should stop talking to him and contact his lawyer.
2. In ALL states, if a non-client is NOT represented by another lawyer, the lawyer can NOT give that person legal advice other than to secure counsel.
a. Rationale – To prevent the lawyer from secretly gathering facts for his case.
b. Model Rule 4.3: Dealing w/ Unrepresented Person
i. When the lawyer knows or has reason to know that the unrepresented person is under the wrong impression, lawyer must correct him.  Lawyer also shall not give any legal advice to unrepresented person, other than to secure counsel.
1. i.e. Lawyer can NOT say to non-client that his own client has a good claim against him and that he recommends that the non-client should settle the case.
3. A client is not within the scope of these rules – client can talk to other lawyers, adversary’s lawyer, or his adversary himself.
iv. Organizations

1. Patricia v. Center for Living & Working, Inc. – Attorney for company argued that former employees of the company were his “clients” for purposes of the “no contact” rule.  Court looked to see if they were so involved in the case or so involved in the decision making of the company to be part of the company, and they were found NOT to be b/c they were former employees, not current.  Former employees almost never within scope (managers likely not also).
a. Massachusetts Organization Rule – In the case of an organization, this rule prohibits communications by a lawyer for another person or entity concerning the matter in representation only with those agents or employees who exercise managerial responsibility in the matter, who are alleged to have committed the wrongful acts at issue in the litigation, or who have authority on behalf of the organization to make decisions about the course of the litigation.
i. Lawyer can be disqualified from case for violation.
ii. Rationale – to preserve the AC relationship between the lawyer and its entity client.
2. Most states have held that a lawyer does NOT need to obtain the organization’s consent to interview its former employees.
3. NOTE – A lawyer who represents an entity ONLY represents the entity (not the executives, board of directors, etc.).
v. Non-lawyer Assistants
1. Model Rule 5.3: Responsibilities Regarding Non-Lawyer Assistant
a. Lawyer with managerial authority (and the law firm) must make reasonable efforts to assure that non-lawyer assistant’s conduct is compatible with lawyer’s obligations.
b. Lawyer supervising non-lawyer shall also make such reasonable efforts.
c. Lawyer is responsible for non-lawyer’s conduct that would violate the ethic’s rules if the lawyer knows of the conduct and either ratifies or fails to correct it.
2. NOTE – It’s safer to use a paralegal sometimes in client interviews b/c it’s basically impossible to accidentally create an AC relationship since they’re not a lawyer.
3. Maintaining the Relationship

a. Scope of Authority between Lawyer and Client
i. Lawyer has the continuing duty to clarify the terms of the representation and scope of authority with the client (i.e. at each stage – make sure client knows how much an appeal will cost, how likely the appeal will be successful, etc.) before going ahead and then sending him a huge bill.
ii. Model Rule 1.2(a): Allocation of Authority
1. A lawyer shall abide by a client’s decisions concerning the objectives of representation and…shall consult with the client as to the means by which they are pursued.
iii. Civil Cases

1. Client decides whether to settle.
2. Moores v. Greenberg – Lawyer is given 2 settlement offers but didn’t tell client about any of them.  Case went to trial and was lost.  Client filed a malpractice suit against his lawyer, and lawyer was forced to pay the client.
a. RULE – Lawyer has a duty to disclose all settlement offers to the client.
i. When may lawyer NOT have a duty to tell client of settlement offer?
1. When client says I won’t settle for less than a specific amount (but – isn’t an offer to settle at all highly relevant to the client?)
2. When offer is patently ridiculous
3. Series of offers during negotiation (don’t need to call each time).
ii. What is to prevent a client from accepting an unreasonably low settlement offer?
1. Although it’s the client’s decision, the lawyer should advise the client that it’s too low and that they could get more.
iv. Criminal Cases

1. Client decides what plea to enter, whether to waive jury trial, and whether to testify.
2. Jones v. Barnes – Attorney was court-appointed to handle D’s conviction on appeal.  Out of 8 possible errors to argue on appeal, lawyer only argued 3 although D wanted him to argue all of them (and the claims were not frivolous).  D later sued lawyer for Ineffective Assistance of Counsel.  Court held that this was NOT an attorney error b/c it was instead an AC relationship issue.  Lawyer didn’t make all arguments b/c it would water down the stronger arguments and b/c he would less room in his brief since there’s a page limit.
a. RULE (Majority/Model Rule1.2a) – Although the client sets the goals, the lawyer has discretion to determine the means – to decide what arguments to make.
i. If a private client does not like the decisions his lawyer makes, he can just fire him and get another lawyer, BUT indigent criminal Ds are stuck with their court appointed public defender unless they can really show that they messed up.
b. See Strickland Rule for Ineffective Assistance of Counsel (pg. 16)
b. Duty to Counsel Effectively

i. In order to counsel effectively, lawyer needs to know the facts, research the law, determine client’s goals, present the client with options (litigation and ADR), help client evaluate his options, advise client of non-legal concerns, & finally implement client’s decision.

ii. Nichols v. Keller – Nichols got injured on worksite and lawyer left out an option for the client (a 3rd party claim) and instead only filed a worker’s comp claim.  But client then goes to another lawyer and found out that he had another claim, thus files legal malpractice against old lawyer.  Old lawyer messed up b/c he believed that client knew what he wanted (but client didn’t know and attorney did inadequate research).
1. RULE (ALL States) – Lawyer has a duty to counsel competently about the client’s options, and he can be liable for legal malpractice if he leaves out a meritorious claim.
a. Tell client his legal rights, otherwise client can’t asses his goals.
i. A lawyer can NOT rely merely on the client’s goals, he must counsel the client on all his options.
ii. If lawyer misstates the law (i.e. stating that the SOL is 1 year, when it’s really 2 years, and the client doesn’t find out until after the 2 years), then lawyer can be liable for legal malpractice.
2. See Models Rules 1.2 & 1.4 (pg. 35)
3. See CA Rule 3-500 and CA B&P Code §6068(m) (pg. 35)
4. NOTE – A lawyer can handle just one claim or a limited number of claims for a client, BUT he must be explicit about it.
iii. Alternative Dispute Resolution (ADR)
1. As a matter of competent counseling, lawyer must tell client of alternative methods of settlement, rather than just litigation.
a. Some states even mandate an attempt at ADR before going to trial.

2. Adjudicative Processes (includes a 3rd party decision-maker):
a. Court and administrative processes
i. Actual court.
ii. Agencies with administrative officials.
b. Arbitration
i. Arbitrator is there not to help parties to settle, but to make a decision after hearing the facts.
ii. Usually arbitration clause appears in a K.
iii. Rights to appeal an arbitration are very limited.
iv. Result is confidential.
c. Private judging (“rent-a-judge”)
i. Retired judges are paid a very high rate.
ii. Usually appear in commercial Ks in CA between 2 corps
iii. Poor clients cannot afford this option.
iv. There is an opportunity to appeal this decision.
v. Result is confidential.
3. Consensual Processes:
a. Negotiation
i. Two parties come together and discuss a settlement.
ii. 97% of all disputes are handled in this matter in the U.S.
iii. Most flexible and cheapest.
iv. Result is confidential.
b. Mediation
i. Neutral 3rd party helps the 2 parties reach a decision, but do not impose a decision them self.
1. It’s basically a 3rd party-assisted negotiation.
ii. Basd option when parties have unequal bargaining powers.
iii. Result is confidential.

4. Safeguarding Client Funds and Property
a. Lawyer have a fiduciary duty to keep client funds separate from their own – NO commingling of funds.
i. A breach of this duty can give rise to civil liability.
b. Commingling of funds is considered a relatively serious offense mainly b/c it usually involves the lawyer stealing the client’s money.
c. Model Rule 1.15(a): Safekeeping Property
i. A lawyer is supposed to keep client funds and property (or of 3rd persons) separate from the lawyer’s own funds and property.  Client funds should be kept in a separate account identified as such (i.e. client trust account) and accurate records must be maintained.
d. CA Rule 4-100: Preserving Identity of Funds & Property of Client
i. Client funds must be placed in a CA bank or, with the client’s consent, in another bank out of state with a sufficient nexus to the client and the account must be “labeled ‘Trust Account,’ ‘Client’s Funds Account’ or words of similar import.”  Funds belonging to the lawyer or law firm shall not be deposited in this account.
5. Terminating the Relationship

a. Methods of Termination
i. Similar to initiating the relationship, a lawyer should make sure to terminate an AC relationship intentionally AND formally, with no ambiguity.  Otherwise, this can give rise to discipline or legal malpractice from inadvertent conflict of interest.
1. Lawyer should put termination in writing and follow-up with a phone call.
ii. Hanlin v. Mitchelson – Client hired lawyer to represent her in an arbitration hearing.  Lawyer charged a flat fee.  Arbitration issued an award that client wasn’t happy with, so he urged lawyer to file an appeal.  Lawyer failed to appeal and client sued for malpractice, but lawyer sued for fees.  Lawyer claimed that the AC relationship terminated b/c he was only representing her for the arbitration proceeding, so he had no duty to file an appeal.  Client felt that confirming the award was part of the representation, and lawyer failed to specify what the flat fee entailed.
1. RULE – It is a lawyer’s duty to explain what the representation specifically entails and when the relationship begins and ends.  Ambiguities are generally held against the lawyer.
a. Instead, lawyer in Hanlin should have put in writing after the arbitration proceeding that he was no longer working for her and should have returned any client files.

b. Lawyer Duties and Client Rights
i. Model Rule 1.16(a): Mandatory Withdrawal
1. A lawyer MUST withdraw from the representation of a client if:
a. The representation will result in violation of the rules of professional conduct or other law;
b. Lawyer’s physical or mental condition materially impairs the lawyer’s ability to competently represent the client; OR
c. Lawyer is discharged.
i. i.e. Client fires the lawyer.
ii. Model Rule 1.16(b): Permissive Withdrawal
1. A lawyer MAY withdraw from the representation of a client if:
a. Withdrawal can be accomplished without material adverse effect on the interests of the client;
i. Catch All #1 – lawyer can withdraw for ANY reason (i.e. vacation) whenever he wants as long as he doesn’t harm the client, but below shows times when he may withdraw even when it’ll materially adversely affects the client.

b. Client persists in a course of action involving the lawyer’s services that the is criminal or fraudulent;
c. Client has used the lawyer’s services to perpetrate a crime or fraud;
i. If lawyer finds out about crime/fraud later and is subpoenaed, the info is NOT privileged anymore due to crime/fraud exception.
d. Client insists upon taking action that lawyer considers repugnant;
e. Client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled;
f. The representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; OR
g. Other good cause for withdrawal exists.”
i. Catch All #2 – this also gives lawyer’s broad flexibility to be able to get out of a case in Model Rule states.
iii. CA Rule 3-700(B): Mandatory Withdrawal
1. A lawyer MUST withdraw from the representation of a client if:
a. Lawyer knows or should know that client is bringing a frivolous claim for the purpose of harassing or maliciously injuring any person;
b. Lawyer knows or should know that continued employment will result in violation of the Rules of Professional Conduct; OR
c. Lawyer’s mental or physical condition renders it unreasonably difficult to carry out the employment effectively.
iv. CA Rule 3-700(C): Permissive Withdrawal
1. A lawyer may not permissively withdraw from the representation of a client UNLESS:
a. The client (1) insists upon presenting a frivolous claim that cannot be supported by a good faith argument for reversal of existing law; (2) seeks to pursue an illegal course of conduct; (3) insists that the member pursue a course of conduct that is illegal or that is prohibited under the Rules of Professional Conduct; (4) by other conduct renders it unreasonably difficult for the lawyer to carry out the employment effectively; (5) insists that the lawyer engage in conduct that is contrary to the judgment and advice of the lawyer but not prohibited under these rules; or (6) breaches an agreement or obligation to the lawyer as to expenses or fees;
b. The continued employment is likely to result in a violation of the Rules of Professional Conduct;
c. The inability to work with co-counsel indicates that the best interests of the client likely will be served by withdrawal;
d. The lawyer’s mental or physical condition renders it difficult for the member to carry out the employment effectively;
e. The client knowingly and freely assents to termination of the employment; OR
f. The lawyer believes in good faith that the tribunal will find the existence of other good cause for withdrawal.
v. CA Rule 3-200: Prohibited Objectives of Employment
1. A lawyer must NOT seek, accept, or continue employment if he knows or should know that the objective of such employment is to bring a frivolous claim for the purpose of harassing or maliciously injuring any person, which cannot be supported by a good faith argument for reversal of such existing law.
vi. CA rules are similar to Model Rules, but are more restrictive and narrower.

1. CA does NOT allow lawyer to withdraw simply where there would be no material adverse effects on the client’s interests.  Even permissive withdrawal in CA requires good cause.

2. In Model Rule States, lawyers are given far more ability to get out of their client relationships than in CA.

vii. NOTE – In ALL states, lawyer can just withdraw himself if he has grounds to (mandatory or permissive withdrawal), BUT lawyer must ask for permission before withdrawing if he is before a tribunal (i.e. trial, arbitration panel, admin body, etc.), even if he has grounds to withdraw.
1. Rationale – protects court’s interest b/c change of lawyer will delay trial.  Client’s interest is also somewhat considered here.
viii. NOTE – A lawyer who engages in strategic conduct to coerce the client to pay his attorneys’ fees or else he’ll withdraw essentially forfeits his right to withdraw.
ix. Lawyer’s Duties after Withdrawal

1. In ALL states, lawyer must take reasonable steps to minimize the negative impact of the termination, including giving reasonable notice to the client, allowing time for client to get another lawyer, surrendering papers, property, and fees.

a. See Cal Rule 3-700(A)(2) and Model Rule 1.16(d)
b. Lawyer can be sued for legal malpractice if he terminates the AC relationship in an unreasonable way that causes the client harm.
2. Retaining Lien

a. Most states say that a lawyer can hold onto the client’s papers if the client hasn’t paid the attorney’s fees yet.
b. In CA, this is pretty restrictive – a court order can force a lawyer to hand over the papers
3. Continuing Duties After Termination
a. Duty of confidentiality continues indefinitely unless waived by heir (or whoever owns right).
b. Via agency law, a lawyer can’t take advantage of the now-former client by abusing knowledge or trust acquired through AC relationship.
4. Why might a lawyer NOT want to end an AC relationship?
a. To maintain the client as a client.  But this can create conflicts of interest, especially with big firms.
V.
ATTORNEYS’ FEES
1. Types of Fees:
a. Hourly fee

i. Most common type.
ii. Started in the 1960s and has created a lot of problems since it burns lawyers out.
iii. CA RULE – a non-contingent fee agreement has to be in writing if it’s over $1,000 unless the lawyer has represented the client previously.
b. Flat fee
i. This used to be much more common, but it’s still around to some extent.
c. Contingent fee
i. A fee that is contingent on something happening (i.e. winning a trial, getting USSC to grant certiorari, etc.).
ii. This provides access to courts to those who can’t afford a lawyer upfront.
d. Proportional fee
i. Lawyer obtains a percentage of something.
ii. In personal injury cases, the most common type of fee agreement is a combination of the contingent fee AND proportional fee – lawyer obtains a percentage if an award is given.
2. Basic Restrictions
a. As long as everything is reasonable AND fully disclosed, the lawyer and client can agree to any type of fee agreement (i.e. stock options).
b. If court determines lawyer’s fees are excessive, then he won’t be able to collect the fees.
c. There is NO rule that forbids a lawyer from suing a client to collect his fees.
d. Most states allow a lawyer to enforce liens to collect unpaid fees.
e. CA & NY provide that arbitration of fee disputes, unless otherwise agreed to by K, is voluntary for the client and mandatory for the lawyer, at the client’ request – client can elect an ADR process, but can’t be forced into it by lawyer.
f. Model Rule 1.5: Fees
i. A lawyer shall NOT charge an unreasonable fee.  Factors include:
1. Time and skill required;
2. Lawyer precluded from other work;
3. Custom for similar legal services;
4. Amount involved and results obtained;
5. Time restrictions;
6. Nature and length of AC relationship;
7. Experience, reputation, and ability of attorneys;
8. Fixed or contingent.
g. Cal. Rule 4-200: Fees for Legal Services
i. A lawyer shall NOT charge an illegal or unconscionable fee.  Factors, in addition to the MR factors, omitting “custom”: (2) relative sophistication of the member and the client; (11) the informed consent of the client to the fee.
h. NOTE – CA and Model Rules are basically identical – unconscionable vs. unreasonable.

3. Hourly Fees

a. In the Matter of Fordham – Father hired an attorney for his son’s DUI case.  Lawyer had never worked on this type of case before, but he was still successful, but charged $50k for 227 hours of billed time.  Client complained to the state bar for charging an unreasonable fee.  Lawyer did not give client a reasonable estimate of what it would cost.

i. RULE – A lawyer can NOT bill a client for the hours he spends to reach a level of competence on a case (“learning time”).
4. Contingent Fees

a. Reasonableness
i. Contingent fees must be reasonable (Model Rule), or not unconscionable (CA), or not excessive.
1. But generally if parties agreed to percentage it will be upheld.
2. Gagnon v. Shoblom – Lower court limited amount of money lawyer got in case, but court here reversed saying that you can only limit fees if they exceed K, client never agreed, or percentage is plainly unreasonable.
a. RULE – A large fee that comes about b/c of a contingency fee agreement is probably going to be okay – won’t be considered unreasonable just b/c it’s a large fee.
3. Is it reasonable for a lawyer to use a contingency fee agreement when he knows that the case will settle within days?
a. Maybe not – this has been controversial.
ii. Model Rule 1.5(c): Fees
1. Contingent fee agreements must be in writing and signed by the client, and must state the method by which the fee is to be calculated.
iii. Model Rule 1.5(d): Fees
1. Contingent fees are NOT allowed in divorce AND criminal defense cases.
a. Rationales – public policy wants to discourage people from getting divorced, and contingent fees would otherwise incentivize lawyers to seek a divorce.  Also, in criminal cases, it would incentivize lawyers not to accept a reasonable plea agreement and go to trial.
iv. CA B&P Code §6147: Contingency Fee Ks
1. Contingent fee agreement must be in writing, signed by client and lawyer, and must include matters listed (statement of the contingency rate, statement as to how disbursements and costs will work, statement as to what extent client will be required to pay any compensation to the attorney for related matters, and statement that the fee is not set by law but is negotiable).
v. CA Legislature has limited contingency fee percentages in medical malpractice cases (CA B&P Code §6146).
1. i.e. 40% of the first $50k recovered
vi. CA Legislature has limited contingency fee percentages in cases involving recovery of claims between merchants (CA B&P Code §6147.5).
1. i.e. 20% of the first $300 collected.
b. Post-Termination Right to Fees

i. New Majority Rule – Allows fired lawyer (fired without cause) to obtain their fees on a quantum meruit basis.
1. The fired attorney on the contingency fee agreement gets the fair value of his work (quantum meruit) – NOT his K percentage.
a. Rationale – it balances the competing interests in a better way b/c it allows clients to fire their lawyers at-will and be able to get a new one easily, it incentivizes new lawyers to take the case, and it gives the old lawyer the value of his services.
ii. Old Rule – If a lawyer is fired without cause, allows full recovery on the fee K.
1. The fired attorney on the contingency fee agreement gets his full K percentage.
2. This approach strongly limits the ability of a client to fire a lawyer
3. Causes Π to have to double pay (so, second lawyer won’t want to be involved).
iii. BUT if a lawyer is terminated FOR CAUSE, the fee will be greatly reduced (under the new majority rule) or forfeited completely.
1. i.e. terminated for cause – violation of ethics code.
iv. Good idea to include “what happens if you fire me without cause” clause in the contingency agreement.
5. Fee-Shifting Statutes

a. Who should pay for litigation?
i. American Rule – Each party pays its own attorneys fees, unless there is a statute that shifts the fees to the other side OR if the other side took a frivolous position.
1. Rationale – Provides greater access to courts.  If we followed the English rule, it would deter people from suing altogether.
ii. English Rule – Shifts the attorneys’ fees to the losing party.
1. Most countries follow this rule today.
b. Many statutes allow for fees to be awarded to the “prevailing party.”
c. These statutes are usually one-way shifting – a prevailing P gets attorneys’ fees paid by losing D, but a prevailing D does not get such entitlement.
i. i.e. Federal Civil Rights Act §1988
ii. Rationale – Encourages people to bring cases that they otherwise wouldn’t bring.
6. Fee Sharing and Fee Splitting

a. Between Lawyers in Different Firms
i. Model Rule 1.5(e): Fees
1. A division of a fee between lawyers who are not in the same firm may be made only if:
a. The division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation;
b. The client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing; and
c. The total fee is reasonable.
ii. Rationale – protects client and first lawyer.  Allows lawyers to work with other firms when they don’t have an expertise in a specific area.
b. Between Lawyers and Non-Lawyers

i. Lawyers can NOT split fees with non-lawyers.
1. A few states allow this, but Model Rule states (majority) don’t allow it.  However, this IS allowed in Europe (one-stop shop – i.e. law firm & CPA).
ii. Model Rule 5.4: Professional Independence of a Lawyer
1. (a) A lawyer or law firm shall NOT share legal fees with a non-lawyer, with a few minor exceptions.
2. (b) A lawyer shall NOT form a partnership with a non-lawyer if any of the activities of the partnership consist of the practice of law.
iii. Rationale – it’s against public policy b/c it’s unethical for a professional to split professional fees with a non-professional (i.e. splitting fees with a legal secretary, paralegal, real estate broker, etc.).  Also, it’s an attempt to preserve the profession of lawyers distinct from other businesses – lawyers are considered to be like priests, not out for money.
VI.
CONFLICTS OF INTEREST
1. Introduction
a. General

i. A conflict of interest exists when a lawyer cannot, in the exercise of independent judgment, freely recommend a course of action to a client b/c of conflicting duties owed to someone else.

1. “Someone else” can be another client, a 3rd party, or the lawyer himself.
2. This is of great concern to the best lawyers b/c the better lawyer you are, the more likely you are to come across it.
3. Conflicts can NOT be avoided entirely.
ii. What’s Wrong with Conflicts of Interest?

1. Conflicts tend to interfere with lawyer’s:

a. Duty of loyalty,
b. Duty to maintain client confidences, and
c. Duty to represent a client competently

iii. Remedies for Conflicts of Interest (from most common to least):
1. Disqualification

a. Most common sanction.
b. Lawyer is disqualified by a judge from representing the current client
2. Discipline

a. Model Rules and CA Rules of Professional Conduct both prohibit conflicts of interest.
3. Suit for Legal Malpractice and/or Breach of Fiduciary duty

a. Not very common, but can bring the suit if it causes some sort of injury to the client.
4. Fee Forfeiture

a. This can be a remedy in addition to the 3 above.
b. Lawyer may be ordered to pay back some fees to the client.
5. Rescission of a K or Gift between Lawyer and Client

a. i.e. of K – lawyer is named as the beneficiary of the client’s will.
6. Dismissal of an Action

a. This almost always gives rise to a suit for legal malpractice.
7. [Government]: Criminal Penalties

a. This is when your interest is in conflict with the government’s interest.
b. Types of Conflicts

i. Conflicts with lawyer’s own interests
ii. Conflicts between current clients
iii. Conflicts between a current client and a former client
iv. Conflicts created by 3rd parties
c. Curing Conflicts

i. Ideally, try to avoid the conflict by not even taking on the client – but not profitable.
ii. Client consent
1. Must tell client what the conflict is and the full impact of it.
2. In most states, client consent is sufficient to cure most conflicts, but in some states, it’s not enough.
3. In CA, client consent cures virtually ALL conflicts.
a. BUT it’s still not easy to get it b/c in you have to first ask for consent from the other client to reveal some confidential info about his case to the other client in order to encourage the latter client to give the consent.  Duty of confidentiality to one client can prevent a lawyer from obtaining consent from another client.
iii. Advance waivers of conflicts

1. Lawyer can get a client to sign an agreement waiving a conflict that has not yet occurred.
a. BUT if the client had no idea what the conflict would be at the time he signed it, then they are NOT enforceable.  Only enforceable if it was clear and somewhat specific.
2. ABA Formal Ethics Opinion – such waivers are enforceable only where the future conflict is clear enough for the client to give informed consent to waive it.
d. Imputed Conflicts

i. A rebuttable presumption that all lawyers practicing together in same office or firm are considered ONE lawyer for conflicts purposes.
1. This means that any conflict on the part of one lawyer is imputed to all other lawyers in the same office or firm.
a. Rests on a presumption of shared confidences between all affiliated lawyers.
2. Gray area where unrelated lawyers sharing office space (courts will look at the extent to which resources are shared).
2. Conflicts with a Lawyer’s Own Interests

a. Lawyer’s Financial Interests

i. It is NOT prohibited for a lawyer to do business with a current client in ALL states.
ii. Model Rule 1.8(a): Conflict of Interest
1. Lawyer “shall NOT enter into a business transaction with a client” unless:
a. Transaction and terms are fair and reasonable to the client, and fully disclosed in writing “in a manner that can be reasonably understood” by the client;
b. Client is advised in writing to seek consultation with independent counsel; AND
i. This is b/c the lawyer has a conflict of interest in this business deal since he has an interest to make money as well.
c. Client gives written signed informed consent.
iii. CA Rule 3-300: Avoiding Interests Adverse to a Client
1. Virtually identical to the Model Rule above.
iv. Remedy – discipline for violation here is generally rescission of the K.
1. If client challenges a part of the business deal and reports lawyer for violation of this rule, then the lawyer has the burden of proof of showing that he has met all of the requirements.
a. Thus, this shows that it’s risky to do business with clients.
v. Iowa State Bar Association v. Mershon – Client wanted to develop land but didn’t have enough cash.  Attorney, client and engineer form corp.  Lawyer didn’t get adequate consent re the deal – didn’t warn client of potential conflicts, advise him to seek counsel, or get written consent. 
1. Why would a client ever want to bring a lawyer into the deal?

a. B/c maybe the client couldn’t get any other financing to pay for the lawyer’s services or maybe b/c client wants lawyer as a business partner since he already trusts him.

vi. Passante v. McWilliam – Lawyer was promised 3% of the stock of a company that was just starting out for his legal services.  The percentage wasn’t worth much at the time, but when he sued for recovery of his fees (breach of K) it was worth $33 million.  Court said this was a gift and so it wasn’t legally enforceable, but even if it wasn’t a gift, the lawyer didn’t do all the requirements under Model Rule 1.8(a).

b. Sexual Relationships with Clients

i. Lawyers are also prohibited from having sexual relations with their clients UNLESS they had a sexual relationship with the client prior to the AC relationship.
1. Thus, lawyers CAN represent their spouses.
c. Lawyer’s Personal Beliefs

i. Although a lawyer’s representation of a client does NOT constitute an endorsement of the client’s political, economic, social or moral views, a lawyer CAN still withdraw if the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement.
1. i.e. Environmentalist lawyer assigned to represent oil companies.
2. See Model Rule 1.2(b) & 1.16(b)(4) (pg. 38 & 43)
d. Special Case of Criminal Prosecutors
i. Criminal Prosecutors not in same ethical position as other in legal system – subject to another layer of ethical rules since they represent the people.
1. More than just an advocate, but also administrator of justice.

2. Prosecutor should not permit his professional judgment or obligations to be affected by his own political, financial, business, property, or personal interests.

ii. People v. Conner – D attacked assistant DA’s office, Cal S Ct disqualified entire DA’s office b/c they were “witness to and victim of criminal conduct at issue in the case.”  Since interest of prosecution is to do justice, can’t have DAs being personally biased (threatens the likelihood of a fair trial).
3. Conflicts between Current Clients (civil cases)
a. Concurrent Clients – Lawyer represents client A and has conflict with client B, another current client.
i. i.e. representing husband and wife in a divorce case.
b. This is the worst type of conflict to have.
c. Issue – should attorney take on client B while simultaneously representing client A?
d. Why would a client want the lawyer here?
i. Maybe b/c it’s cheaper to have one lawyer or b/c client really trusts lawyer.
e. Model Rule 1.7: Conflict of Interest: Current Clients
i. (a) Lawyer can NOT represent a client if the representation involves a concurrent conflict – which is when:
1. One client is “directly adverse” to another, OR
2. Significant risk the rep will be “materially limited by responsibilities to another client,” or a 3rd person, or the lawyer’s own interests.
ii. (b) Lawyer MAY represent a client, with “informed consent plus” – if:
1. Lawyer reasonably believes that he will be able to provide competent and diligent representation to each affected client;
2. Representation is not prohibited by law;
3. Representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; AND
4. Each affected client gives informed consent, confirmed in writing.
f. Model Rule 1.18: Duties to Prospective Client
i. (a) A person who discusses with a lawyer the possibility of forming a client-lawyer relationship with respect to a matter is a prospective client.
ii. (b) Even when no client-lawyer relationship ensues, a lawyer who has had discussions with a prospective client shall not use or reveal info learned in the consultation.
g. CA Rule 3-310: Avoiding the Representation of Adverse Interests
i. (B) A lawyer can NOT represent a client without providing written disclosure to the client where lawyer has a substantial relationship with either: (1) a witness or a party in the same matter, or (2) another person (including an entity), whom the lawyer knows or should know would be “affected substantially by resolution of the matter.”
ii. (C) A lawyer can NOT, without informed written consent of each client: (1) accept representation of more than one client in a matter in which the interests of the clients potentially conflict, or (2) accept or continue representation of more than one client in a matter in which the interests of the client actually conflict, or (3) represent a client in one matter while at the same time representing another client “whose interest in the first matter is adverse to the client in the first matter.”
iii. (E) A lawyer can NOT without informed written consent of the client, accept employment adverse to the client where, by reason of the representation of the client, the lawyer has obtained confidential info material to the employment.

h. In most areas of practice (Model Rule states & CA), it is extremely difficult to represent two current clients whose interests are adverse to each other.
i. The only difference in CA is that they require more disclosure of info (the risks involved with the consent) in order to get the consent.  Thus, it is MORE difficult to obtain consent in CA than in Model Rule states (these states only require the written consent along with the lawyer’s reasonable belief that he can represent both clients competently).
1. In CA, in order for consent to be valid, lawyer must share enough info that explains the conflict before getting the consent – this requires that the lawyer get consent from one client to share some confidential info about his case to the other client in order to get the other client to give consent.
i. In Re Dresser Industries – Law firm suing client B on behalf of client A, while simultaneously representing client B in some unrelated matter.  Fifth Circuit Court said that trial court was wrong.  Law firm disqualified as a result.
i. While successive matters look at nature of the relationship between the matters, with concurrent conflicts, relationship doesn’t matter. Not going to happen without client consent.
j. “Hot Potato” Doctrine
i. When lawyer represents client A on a small matter and then a prospective client B comes along and looks like a profitable client and wants to sue client A on a very big mater, case law uniformly states that lawyer can NOT drop small client A like a “hot potato” in order to remove the current conflict of interest & take on big client B
1. Lawyer CAN drop client A to get client B only if BOTH clients consent – very unlikely.
k. Fiandaca v. Cunningham – Legal Aid (LA) office represents client A in one matter in which client A’s interests come in conflict with the interests of current client B in a separate but related matter.  Prison case (prison inmates are clients who are living in bad prison conditions) and School case (disabled residents of Laconia state school are clients).  LA made an offer in the Prison case to house some prisoners in the state school, but the people from the school did not want prisoners on their school grounds.  Thus, what would be a good option for prison clients is a bad option for school clients.  Court held that LA can’t adequately represent b/c the conflict forecloses alternatives as what would be a good option for inmates would be bad for home.  As a result, lawyers were disqualified from the case.  Remedy sought was disqualification (not discipline).  Can try to cure with informed consent.
i. RULE – Client preferences may create a conflict of interest.
l. Positional Conflicts of Interest
i. It’s a conflict of interest when a position a lawyer takes in one case is contrary or injurious to a position he takes in another case for a separate current client.
1. BUT lawyer can still do this if he obtains client consent for either representation.
a. However, this is likely to occur only in narrow, sophisticated practices. Unless you are arguing the issue at roughly the same time in front of the same court, it’s okay.
2. i.e. when lawyer argues that a statute is unconstitutional and should be struck down for client A, while knowing that client B in a different case needs to use that statute and thus argues to enforce it.
ii. See Model Rule 1.7 and CA Rule 3-310(C)(3) (pg. 51)
4. Conflicts between a Former Client and a Current Client (civil cases)
a. Successive Clients – Lawyer represents client A and has conflict with client B, a former client.
b. This is also known as the Rule Against Switching Sides

c. Rules for successive clients are more forgiving than the rules for concurrent clients b/c:
i. NO longer a duty of competence for former clients;
ii. Duty of loyalty is reduced for former clients;
iii. BUT duty of confidentiality remains the same.
d. In most states, a conflict of interest between successive clients exists only where 2 factors are present:
i. The matter you’re taking on for the new current client is the same case or “substantially related” to the former client’s case; AND
1. This means that you must have a lot of info from the former client.
ii. The interests of current client are “materially adverse” to those of former client.
e. BUT you can still represent the new current client if the former client gives written informed consent – usually difficult to get.

f. Model Rule 1.9(a): Duties to Former Clients
i. Lawyer can NOT represent another client in the “same or a substantially related matter” in which that person’s interests are “materially adverse to the interests of the former client…unless the former client gives informed consent.”
g. CA Rule 3-310: Avoiding the Representation of Adverse Interests
i. (B) Lawyer can NOT, without providing written disclosure to the new client, accept representation where lawyer (2) previously had a relationship with a party in the same matter, and the prior relationship would “substantially affect the member’s representation;” OR (3) previously had a relationship with another person or entity who would be “affected substantially by the resolution of the matter.”
ii. (E) Lawyer can NOT accept employment “adverse” to a former client, if during the former representation the attorney obtained “confidential info material to the [new] employment,” unless the former client gives informed written consent.
1. CA rule is a little different b/c it looks at adversity of interest and material confidential info.
a. Case law says that you determine adversity of interest by seeing if the cases are substantially similar (look at facts AND law between them).
2. There is NOT much difference in this rule with those in all other states.
h. “Substantially Related” Tests (Rule in ALL States)

i. Three alternative tests to determine whether the former case is “substantially related” to the current case:
1. Compare the facts of the two matters,

2. Compare the legal issues in the two matters, OR

3. Use a blended approach combining the first two steps.

a. CA uses this blended approach.

i. Exterior Systems v. Noble Composites – Lawyer with her law firm represented D Welter for a long time, and is now representing Welter against ESI.  But part of ESI is Fabwell, a former client of the law firm.  They are NOT the same matter here, but issue is whether they are substantially related.  Court said there was material adversity and they were substantially related b/c botht eh facts and the legal issues were substantially related.  Thus, law firm was disqualified from representing Welter.
j. Migratory Lawyers

i. Since all lawyers in a firm are ONE lawyer for conflicts purposes, conflicts of interest can arise when lawyers move from one firm to another.
1. BUT there will only be a conflict of interest when the lawyer has confidential info about the former clients.

ii. Partners are incentivized to take their clients with them when they leave their law firm b/c law firms would otherwise be unable to take on clients adverse to these former clients.
1. As long as a partner leaves a firm, he might as well take all the associates he worked with as well since they probably have protected too.  This then lets the firm take on clients adverse to the former clients, even in the same case.
iii. Model Rule 1.10: Imputation of Conflicts of Interest: General Rule
1. (a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9, unless the prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm.
a. CA has this rule in case law.
2. (b) When a lawyer left a firm, the firm is NOT prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, UNLESS:
a. (1) The matter is the same or substantially related to that in which the formerly associated lawyer represented the client; AND
b. (2) Any lawyer remaining in the firm has info protected by Rules 1.6 and 1.9(c) that is material to the matter.
i. Rule 1.10(b) deals with the situation where lawyer has left a firm, taking a client with him, and that firm is now considering taking a case for a new client whose interests are adverse to the former client that left with the lawyer.
iv. Model Rule 1.9(b): Duties to Former Clients
1. A lawyer can NOT knowingly represent a person in the same or a substantially related matter, without written informed consent from the former client, in which a firm with which the lawyer formerly was associated had previously represented a client:
a. (1) Whose interests are materially adverse to that person; and
b. (2) About whom the lawyer had acquired info protected by Rules 1.6 and 1.9(c) that is material to the matter.
i. Rule 1.9(b) deals with the situation where a lawyer has left a firm and joined a new one, and the new firm wants to take a case against a former client of that lawyer’s old firm.
1. Thus, the new firm that takes on the lawyer takes on the conflicts of only that lawyer (the lawyer’s specific knowledge is imputed to the new firm), NOT his former firm.  This rule basically allows people to move from big firms to other firms, otherwise they wouldn’t be allowed to given all the conflicts that would arise.
v. Screening Rule (Minority Rule – 7 states, not CA)
1. The fiction that all lawyers in a firm are the same person for conflicts purposes is a rebuttable assumption, which can be overcome when a firm screens a lawyer from having any contact whatsoever with the other lawyers in the firm about a particular case that would create a conflict of interest.
a. CA has NOT yet upheld this rule but likely will when it comes up.

b. What does the firm have to do to screen the lawyer?
i. Set up adequate screens BEFORE the lawyer gets there;
ii. Physically move his office to another part of the building;
iii. Put lawyer in an office in another city; etc.
5. Conflicts Created by 3rd Parties

a. Fees Paid by a 3rd Party

i. A conflict of interest may be created when a 3rd party pays the lawyer’s fees b/c duties of a lawyer are owed to the client, not the payer of the fees, and the payer may try to undermine the lawyer’s duties by telling him what to do instead of the client doing so.
ii. Model Rule 2.1: Advisor
1. A lawyer shall exercise independent professional judgment and render candid advice.
iii. Model Rule 1.8(f): Conflict of Interest
1. Prohibits a lawyer from accepting a fee from a 3rd party, unless the client gives informed consent, the client’s confidences are protected, and “there is no interference with the lawyer’s independence of professional judgment or with the client-lawyer relationship.”
a. i.e. A person’s father can pay the lawyer’s fees as long as the client agrees to it, however the confidential info must be kept secret.
iv. Model Rule 5.4(c): Professional Independence of a Lawyer
1. Prohibits a lawyer from permitting a person who pays the lawyer “to direct or regulate the lawyer’s professional judgment in rendering such legal services.”  Lawyer’s obligations to the client do NOT change just b/c a 3rd party is paying his fees.
b. Representing Insured Persons

i. General Rule (Majority) – the insured is the SOLE client.
ii. Minority Rule – the insured and insurer are JOINT clients.
iii. See Model Rule 1.8(f) (page 54)
iv. CA Rules:
1. CA Rule 3-310(F): Avoiding the Representation of Adverse Interests
a. Functionally identical to Model Rule.
2. CA Civ. Code §2860
a. “When independent counsel has been selected by the insured, it shall be the duty of counsel and the insured to disclose to the insurer all info concerning the action except privileged materials relevant to coverage disputes, and timely to inform and consult with the insurer on all matters relating to the action.”
b. Both the insurer’s and insured’s lawyers “shall be allowed to participate in all aspects of the litigation.  Counsel shall cooperate fully in the exchange of info that is consistent with each counsel’s ethical and legal obligation…”
v. In some states (including CA), an insured person has the right to choose his own attorney even when the insurance company is paying the fees.
c. Other 3rd Party Conflicts

i. CA is more detailed about finding out if there are conflicts by other 3rd parties.
ii. CA Rule 3-310(B): Avoiding the Representation of Adverse Interests
1. A lawyer must not represent a client without providing written disclosure to the client where lawyer has a substantial relationship with either (1) a witness or a party in the same matter, or (3) another person, whom the lawyer knows or should know would be “affected substantially by resolution of the matter.”
a. Disclosure, NOT consent, is required for compliance.
iii. CA Rule 3-320: Relationship with Other Party’s Lawyer
1. Lawyer must inform his client in writing if “another party’s lawyer is a spouse, parent, child or sibling” of the lawyer, is a client of the lawyer, or “has an intimate personal relationship” with the lawyer.
a. Disclosure, NOT consent, is required for compliance.
VII.
LITIGATION ETHICS
1. Adversary System
a. System provides an orderly way for us to resolve disputes.
i. Although it brings out some truth, it does NOT bring out all of it – each side only discloses parts of the truth that help their own side.
b. FRCP
i. FRCP combined the law and equity courts.
1. Law courts were much more technical (complaint can get bounced for filling it out incorrectly).
2. Equity courts were less formal.
ii. FRCP has made parties give the other side more info.
1. There is now a forced sharing of info through discovery rules.
c. Lawyer has a duty, both to his client and the legal system, to represent his client zealously within the bounds of law, but not allowed to be overzealous.

2. Sanctions for Improper Advocacy (Trial Misconduct)
a. Frivolous Claims and Arguments

i. Lawyers are prohibited from making any frivolous claims or arguments to the ct.
ii. FRCP 11 (Rule of Frivolous Claims in Federal Court)
1. Under FRCP 11, lawyers have to sign papers that they file with the court to certify that lawyer is making arguments in good faith.
a. Lawyer cannot mislead court with the law or the facts; everything must be accurate.
b. BUT rule has been amended to allow lawyers an opportunity to correct a violation of this rule.
2. Factual allegations are frivolous when they have no evidentiary support.
a. Even if lawyer doesn’t know that facts are false but fails to do reasonable investigation to determine whether they are true, this is also a frivolous claim if there is no evidentiary support.
3. Why is it NOT frivolous to make an argument contrary to an existing precedent in a district court set by the same district?
a. B/c the appellate court has authority to overturn the precedent.
4. Even arguments contrary to a USSC precedent is in good faith b/c laws change all the time and precedents are overturned.
a. BUT when arguing for a change in the law, you can NOT ignore the bad law.
5. Lawyer can be disciplined by the state bar AND the court for making a frivolous claim.
a. CA has similar rules against frivolous claims.
iii. Hunter v. Earthgrains Co. Bakery – Lawyer here was sanctioned (5 yr suspension) for bringing frivolous claims – making argument contrary to opinion of lower court ruling in a similar case.  But court reversed the sanction b/c argument was valid – common law can change.
b. Overzealous advocacy
i. Adversary system requires that lawyer be a zealous advocate.
ii. State bar can discipline lawyers for abusive tactics and overzealousness.
1. Lee v. American Eagle Airlines – Lawyers won but their award was reduced by $300k for being overzealous (saying “let’s kick some ass!”).
iii. Trial courts have the inherent power to sanction lawyers for misconduct without having to cite any specific rule.

1. Chambers v. NASCO – Lawyer and client made abusive allegations.  Trial court sanctioned the lawyer and the client b/c they were jointly responsible for $1 million.  However, the trial court did not cite a rule that was violated.  USSC upheld this sanction.
iv. Unprofessional litigation tactics affect everyone & lawyer can be disciplined for it.
1. Some district court jxs have adopted civility codes, but they are merely aspirational and they do NOT provide a basis for discipline.  But there is a trend towards adopting these codes.
c. Lack of Candor
i. FRCP 11
1. Two parts:
a. Frivolous Factual contentions
i. Contentions that lawyer knows are false or has some idea or fails to do any investigation about.
b. Frivolous Legal contentions
i. You are allowed to argue a change in law, BUT you must cite the adverse law if the other side doesn’t cite it first.
2. Federal courts use FRCP 11 to sanction lawyers – different than ethics rule where lawyers are disciplined by the state bar.
ii. Jorgensen v. County of Volusia
1. RULE – A lawyer in litigation can NOT mislead the court with legal arguments or with facts. Lawyer must cite adverse controlling authority to the court UNLESS the adversary cites it first.
a. It’s considered a bad faith argument to make an argument about changing existing law without telling them what the existing law is – you have to cite the law/case you want to change.
2. Why do lawyers have a duty to cite adverse controlling authority?
a. B/c lawyers have a duty to the court which in many ways trumps their duty as an advocate for their client.
b. Also, in our adversary system, judges have a passive role b/c lawyers are the adversaries who do the investigation and make the arguments, so they must have a duty to make sure they’re accurate.  Judges generally do not do their own research.
iii. Lawyer can be disciplined for misquoting stated law (i.e. inserting ellipses and keeping out necessary parts of a law).
iv. Model Rule 3.3: Candor Toward the Tribunal
1. (a) A lawyer shall NOT knowingly:
a. (1) Make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer;
b. (2) Fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or
c. (3) Offer evidence that the lawyer knows to be false.  If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.  A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.
i. It’s still ethical conduct to refuse to put on a witness if lawyer believes that the witness is unreliable.
1. BUT the defendant in a criminal trial has the constitutional right to testify (even if lawyer knows that he’s going to get up and lie in his testimony).  Thus, lawyer can ask for permission to withdraw as counsel in this situation.
2. (b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.
v. CA Rule 5-200: Trial Conduct
1. Lawyer must employ “such means only as are consistent with the truth;” must not seek to mislead the tribunal “by an artifice or false statement of fact or law;” and must not intentionally misquote law.
d. Improper Influence
i. Lawyer can NOT exert any improper influence over the judge, jury, etc.
1. You can pay expert witness for their testimony, but you can NOT pay any other witness (fact witnesses).
2. Also, experts can NOT get a contingency fee b/c that’s improper influence.
3. Client Perjury

a. If a lawyer knows that a client has or will commit a fraud on the court, he has a duty to take remedial actions to prevent it.
i. BUT the lawyer has a duty to first counsel the client not to commit perjury – he should tell client that it’s a felony punishable by imprisonment.
1. In criminal case, defendant has constitutional right either to testify or not to, but NO right in civil trial, if called must testify.
a. Although client has constitutional right to testify in criminal case, it’s NOT a constitutional right to testify falsely.
ii. If client commits the perjury, lawyer has a duty to tell the court.
b. See Model Rule 3.4
c. Narrative Solution (Rule in Some States)
i. In criminal case, since the D has a constitutional right to testify, if lawyer knows client will commit perjury, he can put D on the stand and just ask him to state a narrative such that lawyer is not asking specific questions that would aid the witness in committing perjury.  But witness can still be cross-examined.
d. Other States Rule
i. In criminal case, if client commits perjury, lawyer should call a recess and counsel client to retract the lie.  Immediate retraction undoes the perjury.  Otherwise, lawyer can disclose perjury to court and withdraw as counsel.
4. Handling Tangible Evidence

a. A lawyer who comes into possession of incriminating tangible evidence (i.e. murder weapon) has a duty to turn that evidence over to the authorities (prosecution).
i. Lawyer’s duty to the court supersedes his duty to his client.
1. Concealment of such evidence is a crime.
ii. BUT lawyers who learn of the location of incriminating tangible evidence can keep silent about it, however if lawyer gets possession of it, then he has to turn it over to the prosecution.
b. See Model Rule 3.4(a) & CA Rule 5-220
c. Morrell v. State – Lawyer got a legal pad that had plans of kidnapping someone.  Lawyer turned pad to the police and client was convicted.  Client then sued lawyer for ineffective assistance of counsel, but lawyer was protected under this rule.

VIII.
ADVERTISING & SOLICITATION
1. Advertising
a. Lawyer advertising was once banned by almost all states b/c it’s unprofessional, BUT held to be protected commercial speech under 1st amendment in Bates v. State Bar.
b. Lawyers can advertise as long as the ads are NOT false or misleading.
i. Misleading commercial speech can be banned, but truthful commercial speech is considered protected by the 1st Amendment.
c. Three-Part Central Hudson Test

i. Even when a communication is NOT misleading, this test is used to determine whether the state’s restrictions on commercial speech are constitutional:
1. Is the asserted state interest substantial?
2. Does the restriction directly advance the state’s substantial interest?
3. Is the restriction more extensive than necessary to serve that interest?
d. Notes:
i. Many states don’t have resources to enforce ethics rules.
ii. CA requires lawyers to keep copies of ads for a certain period of time.
iii. Under Model Rules, lawyer may have duty to report to Bar if serious offense (unlikely any enforcement though, but the attorney can call).
e. See Model Rule 7.1 & 7.2 and CA B&P Code §6157 & 6157.2 & 6157.4
2. Solicitation

a. Trying to get employment from a perspective client with a significant motive for doing so is for your own financial gain.
i. Pro bono lawyer CAN do it – protected by 1st Amendment.
b. Lawyer solicitation was once criminalized b/c it’s unprofessional.
c. In-Person and Other “Real-Time” Solicitation
i. A state may constitutionally restrict in-person solicitation.
1. i.e. in-person, live telephone, or real-time electronic contact
2. Lawyer can NOT chase an ambulance.
a. It’s also a crime in CA to use a person to get business for you.
i. i.e. pay someone to chase an ambulance for you.
ii. EXCEPTION – While banned for pecuniary gain, NOT banned if for the public good. Then, it’s constitutionally protected as political or associational freedom (ie, political speech).

iii. See Model Rule 7.3 and CA Rule 1-400(c)
d. Solicitation by Mail
i. This is less severe than in-person solicitation since you can throw away mail and since there is no pressure for you to read it.
ii. Generally permitted as long as not misleading, coercive, or harassing.
1. Targeted mail is generally okay too.
iii. Three-Part Central Hudson Test is used here as well.
iv. See Model Rule 7.3(b) and CA Rule 1-400
Confidentiality, ACP


and Client Crime





Majority Rule


May disclose, can’t testify


(encourages disclosure while respecting AC Privilege)





CA Old Rule (People v. Dang)


Can’t disclose, can testify





CA New Rule (§956.5)


May disclose, must testify if aske	d








Evolution of MR 1.6





Pre Aug 2002: ABA prohibited lawyer from disclosing without crim act.





Now: Can disclose if reasonably certain death/harm.





Other exceptions recently codified: (2) allows disclosure to prevent client crime to financial interests and (3) allows disclosure to prevent, mitigate or rectify substantial injury to financial or property → both must be in furtherance of which the client has used lawyer services.
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