Ethical Lawyering Notes

1. Diff. Btw Model Rules and Model Codes: The ABA Model Code of Professional Responsibility is the predecessor to the ABA Model Rules of Professional Conduct. Those states that have not adopted the Rules – use the Code version. 

2. What it means to be a Professional (p. 1):

a. Its practice req. substantial intellectual training and the use of complex jmt

b. Clients must trust those they consult, since they cannot adequately evaluate the quality of the professional’s work

c. Self-interest is subliminated to the client’s interest and the public good; and 

d. Its self-regulating

3. Reasons Why one must not advertise (p. 3): Price advertising will bring about commercialization, which will undermine the atty’s sense of dignity and self-worth. Advertising is also said to erode the client’ trust in his atty: Once the client perceives that the atty is motivated by profit, his confidence that the atty is acting out of a commitment to the client’s welfare is jeopardized.

4. Why Attys are subjected to heightened ethical stds (p. 9): B.c mkt forces, and the ordinary legal prohibitions against force and fraud, are simply insufficient to protect the consumers of their necessary svcs from the peculiar power of the specialized knowledge that these professionals possess.

5. Duty to do Pro Bono Work:

a. Model Rules - Rule 6.1:  Every atty has a professional responsibility to provide legal svc to those unable to pay and should aspire to do at least 50 hrs of pro bono work per year. In fulfilling this responsibility, the atty:

i. Provide the substantial portion of that work without expectation of fee to persons of limited means or charitable, religious, civic, comm., gov’tal and educational org in matters that are designed to help persons of limited means

ii. Proved additional svc through

1. Delivery of legal svc at no fee or substantially reduced fees 

2. Participation in activities for improving the law, the legal system or profession. In addition, a atty should voluntarily contribute financial support to org. that provide legal svc to persons of lmt means.

iii. Comments:

1. If the atty receives a statutory fee thru such svc, its okay – but they are encouraged to donate back to the org. they helped or other needy ppl or org.

2. Some years the atty will not be able to fulfill this encouraged duty, in those yrs the atty are encouraged to donate the equivalent money that 50 hrs of their svc at the pro bono ctr would have amt to.

3. Law firms should act reasonably to enable and encourage all atty in the firm to provide pro bono legal svc called for by this rule.

b. MR 6.2: A atty shall not seek to avoid appt by a tribunal to rep a person except for good cause such as, 

i. Rep the client is likely to result in violation of the Rules of Professional Conduct or other law;

ii. Rep the client is likely to result in an unrsble financial burden on the atty; or

iii. The client or the cause is so repugnant to the atty as to be likely to impair the client-atty relationship or the attty’s ability to rep the client.

6. History of how the Rules came to be:

a. The first time the council tried to make the rules in 1908, they came up with the Cannons, which were no good b.c they were just moral exhortations, rather than a rule.

b. Then came the Disciplinary Rules of Conduct, also called the Model Code.

c. Then comes the present day Model Rules. The confusion comes from the fact that some states have chosen not to adopt the MR, but retained the DR, or made their own rules.

7. Disciplinary Codes (p. 16):

a. Just as each state determines its own rules, each state also determines for itself what sanctions may be imposed for violations of those rules, although majority follow the MR.

b. MR 8.5: 

i. A atty admitted to practice in this jx is subj. to the disciplinary authority of this jx, regardless of where the atty’s conduct occurs. A atty not admitted in this jx is also subj. to the disc. Authority of this jx if the atty provides or offers to provide any legal svc in this jx. A atty may be subj. to the disc. Authority of both this jx and another jx for the same conduct. 

ii. Choice of law – 

1. for conduct in connection with matter pending before a tribunal, the rules of the jx in which the tribunal sits, unless the rules of the tribunal provide otherwise; and

2. for any other conduct, the rules of the jx in which the atty’s conduct occurred, or, if the predominant effect of the conduct is in a diff. jx, the rules of that jx shall be applied to the conduct – only one or the other, not both. A atty shall not be subj. to disc. If the atty’s conduct conforms to the rules of a jx in which the atty rsbly believes the predominant effect of the atty’s conduct will occur.

3. Comment:

a. If two admitting jx were to proceed against a atty for the same conduct, they should identify the same governing ethic rules. They should take all appropriate steps to see that they do apply the same rule to the same conduct, and in all events should avoid proceeding against a atty on the basis of two inconsistent rules. 

b. Under this MR, you could get disc. More than once.

iii. How the ct determines what sanction to give: 1) first determines the type of atty misconduct involved by looking at what ethical duty was violated, the atty’s mental state, and the extent of the actual or potential injury caused by the violations, 2) the body determines the recommended sanction, 3) consider any aggravating or mitigating factors, which may result in increasing or decreasing the sanction. 

iv. Typical sanctions possible: disbarment, suspension, public reprimand, private reprimand, and probation.

1. Disbarment – takes away the atty’s status as a atty. Disbarment is not permanent in most states, and in most states the atty can be readmitted by the ct after 5 yrs.

2. Suspension – takes away the atty’s ability to practice law, usually for a definite time. The ABA recommends that this sanction run btw 6 mos. And three yrs.

3. Public reprimand – also called censure or public censure, is a declaration that the atty’s conduct was improper, without restricting the rt to practice law.

4. Private reprimand – also called admonition, is a formal sanction in which the atty is told that his or her conduct was wrongful, but the public is not informed of the atty’s identity.

5. Probation – may be imposed as a stand-alone sanction; in conjunction with a public or private reprimand or suspension; or as a condition of reinstatement. A atty on probation can practice, but under specified conditions, such as supervision by a disciplinary committee member; periodic audits; attendance at continuing legal education classes.

v. After notice to one state that a atty subj. to its jx has been disc. By another, that state shall impose the identical disc. Unless the imposition of the identical disc. Would be inappropriate for any one of a no. of listed reasons, including prob with the state’s adjudicative process; that “grave injustice” would result; or the “misconduct est. warrants substantially diff. disc. In this state.” This rule prevents atty who has been disbarred in one state from freely practicing in another. It also allows one jx to impose a greater sanction than another imposed earlier.

vi. Ultimate authority for disc. Atty resides in the highest ct of each state. Indeed, in most states the power to regulate atty is vested entirely in the cts, a concept known as the inherent-powers doctrine. Pursuant to this doctrine, state leg. Cannot reg. atty at all, at least not in a manner inconsistent with judicial regulation, without running afoul of the separation of powers provisions of the applicable state const.

1. CA and NY, however, allow greater leg. Involvements – CA leg maintains quite pervasive role in atty regulation and one cannot understand CA’s ethics rules without ref. to leg. Provisions governing atty.

vii. MR 8.4: It is professional misconduct for a atty to:

1. Violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so thru the acts of another;

2. Commit a crim. Act that reflects adversely on the atty’s honesty, trustworthiness or fitness as a atty in other respects;

3. Engage in conduct involving dishonesty, fraud, deceit, or misrep.;

4. engage in conduct that is prejudicial  to the admin. Of justice;

5. State or imply an ability to influence improperly a gov’t agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law; or

6. knowingly assist a judge or judicial ofcr in conduct ath is a violation of applicable rules of judicial conduct or other law

7. Comment:

a. The concept is one of morality – not just crim offense, but not things like adultery – only those moral offenses that indicate lack of those char relevant to practice of law.

b. A pattern of repeated offenses, even ones of minor significance when considered separately, can indicate indifference to a legal obligation.

c. A trial judge’s finding that peremptory challenges were exercised on a disc. Basis does not alone est a violation of this rule.

d. A atty may refuse to comply with an obligation imposed by law upon a good faith belief that no valid obligation exists.

e. A atty’s abuse of public office can suggest an inability to fulfill the professional role of attys. Ame is true of abuse of positions of private trust such as executor, guardian, or agt.

8. Qualifications to Write for the Bar (p. 31):

a. The US Sup. Ct has held that a St. can req. high stds of qualification, such as good moral char or proficiency in its law, before it admits an applicant to the bar, but any qualification must have a rational connection with the applicant’s fitness or capacity to practice law.

b. The burden of proof is usually on the applicant to prove good char; often the applicant must do so by “clear and convincing” evid.

c. Very few states today would bar an applicant solely on the basis of a prior criminal record. It would depend on the crime and the circ, among other factors, as was true.

d. While a crim. Record alone might not prevent certification to the bar, lying on the bar app form about a prior crim. Record, would result in a denial of admission in most states today.

e. Admission Without Passing the Bar Exam (p. 32):

i. Pro hac vice admission – Litigators who enter a state in which they are not admitted for purposes of handling a particular lawsuit may ask the ct to admit them pro hac vice. Most cts grant such requests liberally, although the atty seeking such admission must of course comply with the jx’s rules. CA prohibits CA residents who are not members of the CA Bar from being admitted pro hac vice in CA state cts.

ii. Reciprocal admission – Many states grant reciprocal admission to practice to atty duly admitted in another sate, without making the atty pass their bar exam. Some states, however – CA, do not grant reciprocity to other st’s atty.

9. Unauthorized Practice of Law (p 33):

a. The FL Bar v. Brumbaugh (p. 33): The FL bar filed a petition charging B with engaging in the unauthorized practice of law, and seeking a permanent injunction prohibiting her from further engaging in these allegedly unlawful acts. B is not a member of the FL Bar. She adv. In various local newspapers as “B’s secretarial svc” – offering to perform  typing svc for do it-yourself divorces, wills, etc The FL bar charges that she performed unauthorized legal svc by preparing for her customers those legal doc. Necessary in an uncontested dissolution of marriage proceeding and by advising her customers as to the costs involved, and charging a fee.

i. Rule:

1. The reason for prohibiting the practice of law by those who have not been examined and found qualified to practice is done to protect the public from being advised and rep in legal matters by unqualified persons over whom the judicial dept can exercise little control

2. Once a person has made the decision to rep himself, the ct. should not enforce any unnecessary reg which might tend to hinder the exercise of this const. protected rt. The legal forms necessary to obtain such an uncontested dissolution of marriage are susceptible of standardization. This Ct. has allowed the sale of legal forms on this and other subj, provided that they do not carry with them what purports to be instructions on how to fill out such forms or how they are to be used

3. Although B never held herself out as an atty, it is clear that her clients placed some reliance upon her to properly prepare the necessary legal forms for their dissolution proceedings. To this extent, B overstepped proper bounds and engaged in the unauthorized practice of law. 

4. B could sell printed material purporting to explain legal practice and procedure to the public in general and she may sell sample legal forms – its okay to engage in a secretarial svc – typing forms, provided that she only copy the info given to her in writing by her clients.

5. B may advertise her biz activities; however, B must not in conjunction with her biz, engage in advising clients as to the various remedies available to them, or otherwise assist them in preparing those forms necessary for a dissolution proceeding. 

6. B may not make inquiries nor ans. Ques. From her clients as to the particular forms which might be necessary, how best to fill out such forms, where to properly file such forms, and how to present necessary evid. At the ct. hearings.

7. It doesn’t matter that none of B’s customers complained.

b. Most states would not conclude that merely selling forms or do-it-yourself law kits is the “practice of law”, as long as the sale was not linked to personalized advice on how to use the kits or fill out the forms.

c. Birbrower, Montalbano, Candon & Frank P.C. v. The Superior Ct. of Santa Clara County (p. 45): B is a PC corp incorp in NY. B performed substantial work in CA relating to the law firm’s req. of ESQ. None of the atty had been authorized to practice law. ESQ sued B for legal malpractice arguing that B engaged in unauthorized practice of law. The Ct. found that B did engage in an unauthorized practice of law – they had many travels to CA, worked here on a trial.

i. Rule:

1. No person shall practice law in CA unless the person is an active member of the State Bar

2. The general rule has been that, although persons may rep themselves and their own interests regardless of State Bar membership, no one but an active member of the State Bar may practice law for another person in CA

3. no one may recover compensation for svc as an atty at law in this state unless the person was at the time the svc were performed a member of the State Bar.

4. Practice of law means the doing and performing svc in a ct of justice in any matter depending therein throughout its various stages and in conformity with the adopted rules of procedure.

5. Mere fortuitous or attenuated contacts will not sustain a finding that the unlicensed atty practiced law in CA. The primary inquiry is whether the unlicensed atty engaged in sufficient activities in the state, or created a continuing relationship with the CA client that included legal duties and obligations.

6. The cts. Def. does not necessarily depend on or req the unlicensed atty’s physical presence in the state. Physical presence is one factor that may be considered in deciding whether the unlicensed atty engaged in unauthorized practice of law

7. The Ct. does reject the notion that a person automatically practices law in CA whenever that person practices CA law anywhere, or virtually enters the state by telephone, fax, e-mail or satellite.

d. After the above case was decided, the CA leg amended its Civil Pro. Code to allow attys admitted in other st. to rep clients in arbitral proceedings in CA.

e. Multijurisdictional Practices – Rstmt 3: A atty currently admitted to practice in a jx may provide legal svc to client

i. At any place within the admitting jx;

ii. Before a tribunal or admin. Agency of another jx or the fed. Gov’t in compliance with req for temporary or reg. admission to practice before that tribunal or agency; and

iii. At a place within a jx in which the atty is not admitted to the extent that the atty’s activities arise out of or are otherwise rsbly related to the atty’s practice under Subsection (1) or (2).

iv. Comment:

1. Multistate practice by inside counsel should be allowed as long as there is no in ct appearance since it preserves the atty-client relationship.

2. The Rstmt rejects B, as unduly restrictive – providing that a atty admitted to the bar of one state may practice within another jx to the extent that the atty’s activities in the matter arise out of or are otherwise rsbly related to the atty’s practice in his or her home state.

f. MR 5.5: Unauthorized Practice of Law; Multijx Practice of Law:

i. A atty shall not practice law in a jx in violation of the reg. of the legal profession in that jx, or assist another in doing so.

ii. A atty who is not admitted to practice in this jx shall not:

1. except as authorized by the Rules, est an office in the jx for the practice of law; or

2. hold out to the public or otherwise rep that the atty is admitted to practice law in that jx.

iii. A atty admitted in another US jx, may provide legal svc on a temporary basis in this jx that:

1. are undertaken in assoc, with a atty who is admitted to practice law in this jx, and who actively participates in the matter;

2. are in or rsbly related to pending or potential proceeding before a tribunal in this or another jx, if the atty, or a person the atty is assisting, is authorized by law or order to appear in such proceeding or rsbly expects to be authorized;

3. are in or rsbly related ADR proceeding in this jx or another jx, if the svc arise out of or are rsbly related to the atty’s practice in a jx in which the atty is admitted to practice and are not svc for which the forum req. pro hac vice admission; or

iv. A atty admitted in another US jx, and not disbarred or suspended from practice in any jx, may provide legal svc in this jx that:

1. are provided to the atty’s employer and are not svc for which the forum req. pro hac vice admission

2. are svc that the atty is authorized to provide by federal law or other law of this jx.

v. Comment:

1. Svc. May be temporary even though the atty provides svc in this jx on a recurring basis, or for an extended period of time, as when the atty is rep a client in a single lengthy negotiation or litigation.

2. The Rule does not authorize comm. Advertising legal svc to prospective clients in this jx by atty who are admitted to practice in other jx. 

10. Competent Counsel, MR 1.1: Competent rep req. the legal knowledge, skill, thoroughness, and preparation rsbly necessary for the rep.

a. Comments:

i. Factors to look at to see if the atty employs the req. knowledge and skill:

1. relative complexity and specialized nature of the matter

2. the atty’s general experience

3. the atty’s training and experience in the field in ques.

4. the preparation and study the atty is able to give the matter and whether it is feasible to refer the matter to, or assoc. or consult with, a atty of est competence in the field in ques.

ii. A atty need not have special training prior to handle legal prob. Of a type with which the atty is unfamiliar. A atty can provide adequate rep in a wholly novel field thru necessary study. Competence rep can also be provided thru the assoc. of a atty of est. competence in the field in ques.

iii. In an emergency situation, an atty can give advice or asst. in a matter in which the atty does not have the skill req. where referral or consultation with another atty would be impractical. The asst. should be limited to what is req. in the circ.

iv. A atty may accept rep where the requisite lvl of competence can be achieved by rsble preparation.

v. To maintain the req. knowledge and skill, a atty should keep abreast of changes in the law and its practices, engage in continuing study and education and comply with all continuing legal education req. to which the atty is subj.

11. The Effect of Atty Error or Misconduct (p. 54):

a. Panzino v. City of Phoenix (p 54): A car driven by Karlin struck P as she walked. P retained atty, Appleton. A eventually filed 2 identical personal injury actions against the same D – neither of which he timely pursued. The TC dismissed both actions. P retained new counsel, who moved for relief under the AZ Rule 60(c)(6). The ct. did not find that the client was entitled to relief under 60(c)(6) or under the positive misconduct rule

i. Rule:

1. Rule 60(c)(6) is a rule primarily intended to allow relief from jmts that, although perhaps legally faultless, are unjust b.c of extraordinary circ that cannot be remedied by legal rev. Thus, the purpose of the rule is to provide relief for those mistakes and errors which inevitably occur despite diligent efforts to comply with the rules.

2. In general, a party can obtain 60(c)(6) relief from a jmt entered due to his or her atty’s failure to act only if that failure is legally excusable. In contrasting case of inexcusable neglect, the client cannot obtain relief b.c the client is charged with the actions and omissions of its atty.

3. The positive misconduct rule – This is a rule that a small no. of cts have adopted to permit relief from jmt when an atty’s conduct is so egregious as to constitute abandonment of a client. (such as CA). The rule states the exception to when an atty’s actions bind its clients – there is an exception for when the atty’s neglect is of that extreme degree amounting to positive misconduct, and the person seeking relief is relatively free from negligence. The exception is premised upon the concept that the atty’s conduct, obliterates the existence of the atty-client relationship, and for this reason his negligence should not be imputed to the client. It is a very narrowly construed rule.

4. This ct. rejects the positive misconduct rule b.c the rule can encourage attys who have lapsed into carelessness to deliberately expand their neglect to a lvl of egregiousness as a tactic to save their client’s case.

12. Legal Malpractice in Civil Cases (p 61):

a. Togstsad v. Vesely, Otto, Miller, & Keefe (p 61): T began experiencing headaches and admitted to a hospital where a dr treated the prob. The trtmt went wrong, and now T is paralyzed. T met with an atty 14 mo after the incident to discuss the matter. T testified that she told D everything that happened. D took notes and asked ques. During the mtg, and said that he did not think they had a legal case. Since she did not hear from D, she thought she had no case. She did not talk to another atty, till a yr after mtg with D b.c of D’s opinion that there was no case. The ct. found there was an ACR and that the D breached his duty, and could be sued for legal malpractice.

i. Rule:

1. In a legal malpractice action of the type involved here, four elements must be shown:

a. That an atty-client relationship (ACR) existed

b. That D acted negligently or in breach of the K – the atty’s conduct falls below the std of care of a rsbly competent similar atty.

c. That such acts were the prox. Cause of the P’s damage

d. That but for D’s conduct the P’s would have been successful in the prosecution of their medical malpractice claim.

This case does not involve a mere error of jmt. The gist of P’s claim is that D failed to perform the minimal research that an ordinarily prudent atty would do before rendering legal advice in a case of this nature.

b. Rstmt 14: Formation of Client-Lawyer Relationship – A relationship of client and atty arises when:

i. A person manifests to a atty the person’s intent that the atty provide legal svc for that person; and either

1. the atty manifests to the person consent to do so; or 

2. the atty fails to manifest lack of consent to do so, and the atty knows or rsbly should know that the person rsbly relies on the atty to provide the svc; or

ii. A tribunal with power to do so appoints the atty to provide the svc.

c. Rstmt 15: A Lawyers Duties’ to a Prospective Client

i. When a person discusses with a atty the possibility of their forming a ACR for a matter and no such relationship ensues, the atty must:

1. not subsequently use or disclose confidential info learned in the consultation, except to the extent permitted with respect to confidential info of a client or former client

2. protect the person’s prop in the atty’s custoday and

3. use rsble care to the extent the atty provides the person legal svc

ii. A atty may not rep a client whose interests are materially adverse to those of a former perspective client in the same or substantially related matter when the atty has received from the prospective client confidential info that could significantly harmful to the prospective client in the matter, except that such a rep is permissible if:

1. any personally prohibited atty takes rsble steps to avoid exposure to confidential info other than info appropriate to determine whether to rep the prospective client, and such atty is screened

2. or both the affected client and the prospective client give informed consent to the rep.

d. Most cts say that the std of care for a atty is that degree of care, skill, diligence and knowledge commonly possessed and exercised by a rsble, careful, and prudent atty in the practice of law in the jx, under the same or similar circ.

e. Breach of Duty: A atty breaches a duty when his or her conduct falls below the std of car. As is true with negligence cases generally, this is a ques. Of fact for the jury unless rsble ppl cannot differ about it.

f. Causation of Harm: Proving that a atty’s malpractice caused harm to the P usually req. that the P prove a case within a case. For example, in Togstad, the Ps had to prove that they would have prevailed in their medical malpractice case had it been brought in a timely manner.

g. Malpractice Insurance: Another significant barrier to a successful malpractice action against a atty is that malpractice liability ins. Is mandatory in only one state – OR. Thus an aggrieved client may have a strong case on the merits only to be told by her new atty that there is no pt in briging the case b.c only a small recovery could be obtained from the uninsured atty.

h. Leak-Gilbert v. Fahle (p. 68): This cause is a dispute over the will of a widower. L hired D to update his will. He told her that he wanted to change his personal rep to his daughter-in-law, and that he wanted her to receive his gun collection. The D insists that the only heirs that L identified were his dead son’s kids. The atty prepared L’s request and left the estate accordingly. The probate proceeding showed that L had other grandkids. The beneficiaries filed a legal malpractice claim against D, alleging that the D did not do a complete investigation into the existence of the L’s children and grandchildren.

i. Rule:

1. The atty does not dispute that the drafter of a will has a duty, absent a specific request by the client, to inquire, explain, or advise a client regarding heirs at law.

2. Atty are req. to exercise ordinary professional skill and diligence in rendering their professional svc. Accompanying every  K is a common-law duty to perform with care, skill, rsble experience and faithfulness the thing agreed to be done.

3. Duty of care is a ques. Of law desc. As the total of policy considerations – if a duty exists, the trier of fact then determines whether a violation of that duty has occurred

4. When an atty is hired to prepare a will, the atty’s obligation is to:

a. Inquire into the client’s heir at law

b. Offer proper explanation;

c. Advise the client as to what is meant by heirs at law

d. Explain the significance of including all heirs at law in a will; and

e. Prepare a will according to the client’s directions.

5. However, to hold that an atty has a duty to confirm heir info by conducting an investigation into a client’s heir indep of, or in addition to, the info provided by the client, even when not requested to do so, would expand the obligation of the atty beyond rsble limits

6. Unless the client requests such an investigation, when an atty is retained to draft a will, the atty’s duty to prepare a will according to the testator’s wishes does not include the duty to investigate into a client’s heirs indep of, or in addition to, the info provided by the client.

7. A duty created by K may be extended to a 3rd party when the K is made expressly for the benefit of a 3rd-party, non-client beneficiary and the harm to the beneficiary is foreseeable.

8. Intended beneficiaries harmed by a atty’s malpractice may maintain a cause of action against atty who draft testamentary doc. Even though no atty-client relationship exists.

9. The Ct. holds that an intended will beneficiary may maintain a legal malpractice action under negligence or K theories against an atty when the will fails to ID all of the decedent’s heirs as a result of the atty’s substd professional performance.

i. Restmt 51(3) (p 72): For purposes of liability, a atty owes a duty to use care to a nonclient when and to the extent:

i. The atty knows that a client intends as one of the primary obj. of the rep that the atty’s svc benefit the nonclient;

ii. Such as duty would not significantly impair the atty’s performance of obligations to the client; and

iii. The absence of such a duty would make enforcement of those obligations to the client unlikely. 

j. Breach of fiduciary Duty (p 73):

i.  A atty is a fiduciary to the client. This is so b.c the client places trust in the atty in circ. That usually make close supervision impossible.

1. Rstmt 16: To the extent consistent with the atty’s other legal duties, a atty must, in matters within the scope of the rep

a. Proceed in a manner rsbly calculated to advance a client’s lawful obj, as defined by the client after consultation;

b. Act with rsble competence and diligence;

c. Comply with obligations concerning the clients’ confidences and prop. 

d. Fulfill valid contractual obligations to the client.

ii. A lawyer can be liable to the client for breach of fiduciary duty if the atty violates that trust, such as by engaging in self-dealing, violating client confidences, or rep. conflicting interests without the client’s consent.

iii. Breach of fiduciary duty and legal malpractice are separate legal theories. Professional negligence implicates a duty of care, while breach of a fiduciary duty implicates a duty of loyalty and honesty. 

1. Where the two claims are not duplicative – that is when the 2 claims are based on separate facts or separate misdeeds – a atty can be sued on both theories.

2. A breach of fiduciary claim will probably not be available for mere atty incompetence. They duty of loyalty and fidelity must also be implicated as well.

iv. A atty who breaches a fiduciary duty to a client may also be req. to forfeit all or part of his fees, even if the breach caused the client no actual damages.

v. Not all malpractice constitutes a breach of fiduciary duty, however, and where both claims are brought in a complaint, but there is no evid. That the atty’s misdeeds resulted from an improper motive, a COI, or any other considerations beyond carelessness and lack of attention, the fiduciary duty claim is duplicative and will be subj. to dismissal. 

vi. Fang v. Bock (p 74): P is a citizen of China and was granted residential statues as an HIV researcher in a Univ. P was involved in a domestic dispute and the W called the PO. P was arrested, and threatened to be deported. P went to D to get legal advice. D contacted, an immigration atty to learn more about the immigration law. The atty said that the ct. will not deport P. Based on that advice, D told P to plead guilty. Several weeks after that, P got deported.  The P now sues D for legal malpractice. D could not prove the “but for” clause.

1. In pursuing a negligence or breach of K action against an atty, the P must initially est the existence of an ACR. The P must then est that the acts constituting breach occurred, proximately causing damages to the P. The final req. for the P is the need to est that but for such breach, the client would have been successful in the prosecution or defense of the action.

2. Any breach of duty by the atty must be an actual cause of harm to the client, or the legal malpractice claim fails. At a min, this means that but for the atty’s error, the client would not have suffered the harm.

vii. Vandermay v. Clayton (p 82): P employed D to handle the legalese with the otherside’s atty to put together a deal. D also served as the Corp atty and the P’s personal atty. P decided to sell his co. A buyer seemed interested in buying the biz. P told that the atty that he would only pay a lmt amt to clean up any environmental hazard, and told D to draft a K stating that. The D did not make sure that that was the case, and the P was forced to pay the buyer large sums of money, and now sues under legal malpractice.

1. Rule:

a. This ct has held that in most charges of negligence against professional persons, expert testimony is req to est what the rsble practice is in the comm..

b. Expert testimony is req. if the issues are not within the knowledge of the ordinary lay juror. Expert testimony is not req if, without an expert’s opinion, the jury is capable of deciding whether the professional’s conduct was rsbl.

c. Whether expert testimony is necessary to est. that a D’s conduct fell below the std of care is a legal ques. That the ct. must determine by examining the particular malpractice issues that the case presents.

d. Whether the D failed to warn P that the indemnification agmt the P was signing did not contain the protections that P insisted on is straightforward. If D failed to do so, then he breached the std of care he owed to his client. A lay jury is capable of making that determination without expert testimony.

e. An expert is usually needed in a legal malpractice claim to testify about the std of care, whether it was breached, and often whether that breach caused harm.

viii. Specialist atty are usually held to the std of care of other atty in the same specialty. Thus a P suing a specialist for malpractice must generally retain an expert from the same specialty.

ix. Clark v. Rowe (p. 88): The P sustained losses in real estate investments, which she said it was D, atty’s fault. The issue is whether comparative fault can properly be considered in a malpractice action against a atty.

1. Rule:

a. Contributory fault properly may apply in a malpractice action against a atty.

x. Most cts allow a client’s contributory negligence to be used as a defense in a legal malpractice suit.

xi. There are three main approaches to contributory negligence:

1. A dozen state use the “pure” form of comparison, in which a P’s fault will reduce recovery in the percentage of fault found by the jury, but will not bar recovery.

2. The majority of states – bar recovery only if P’s negligence is found to be greater than or equal to that of the D; otherwise the P’s recovery is reduced by the percentage of the P’s fault.

3. Four states allow a P’s negligence bars a claim entirely.

k. Statute of Limitations (p. 92):

i. There is a more modern trend towards the disc rule, pursuant to which the malpractice claim accrues only when the P discovers or should rsbly have disc. The atty’s negligence and the harm it caused. 

1. Cal Civ Code – limitations period is one year after P discovers or should have disc. The facts constituting the wrongful act or omission, but not more than 4 yrs. from the date of occurrence.

13. Ineffective Assistance of Counsel (p. 97):

a. Strickland v. Washington (p. 97): D was ready to get the death penalty for not following his atty’s advice. The D gave up in the last phase, and did not put on any char. Evid, and the D was sentenced to death. 

i. Rule:

1. The benchmark for judging any claim of ineffectiveness must be whether counsel’s conduct so undermined the proper functioning of the adversarial process that the trial cannot be relied on as having produced a just result.

2. The D must show that the atty’s performance was deficient. This req. showing that the atty made errors so serious that counsel was not functioning as the atty guaranteed by the 6th Amend. 

3. The D must show 2nd, that the deficient performance prejudiced the defense. This req. showing that counsel’s errors were so serious as to deprive the D of a fair trial, a trial whose result is reliable. The D must show that there is a rsble probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been diff. A rsble probability is a probability sufficient to undermine the confidence of the outcome.

4. unless the D makes both showing, it cannot be said that the conviction or death sentence resulted from a breakdown in the adversary process that renders the result unreliable.

5. In any case presenting an ineffective claim, the performance inquiry must be whether counsel’s asst was rsble considering all the circ.

6. The purpose of the effective asst guarantee of the 6th Amend. Is not to improve the quality of legal rep, although that is a goal of considerable importance to the legal system. The purpose is simply to ensure that crim D receive a fair trial.


7. A convicted D making a claim of IAC must ID the acts or omissions of counsel that are alleged not to have been the result of rsble professional jmt.

8. An error by atty, even if professionally unrsble, does not warrant setting aside the jmt of a crim. Proceeding if the error had no effect on the jmt.

b. Burdine v. Johnson (p. 110): D convicted of murder, 4 wits came forward stating that D’s atty fell asleep repeatedly during the trial. 

i. Rule:

1. The Sup. Ct has recognized that the absence of atty at critical stages of a D’s trial undermines the fairness of the proceeding and therefore req. a presumption that the D was prejudiced by such deficiency.

2. B.c the 6th Amend. Serves solely to ensure a fair and reliable trial, any deficiencies in counsel’s performance must be prejudicial to the defense in order to constitute IAC under the const.

3. To justify a particular state as critical, the Ct has not req. the D to explain how having an atty would have altered the outcome of his specific case. Rather, the Ct. has looked to whether the substantial rt of a D may be affected during that type of proceeding.

4. A sleeping counsel means no counsel; thus, another trial is ordered with better atty.

c. Other Sanctions for Incompetence (p 125)
i. Rule MR 1.3 – A atty shall act with rsble diligence and promptness in rep a client.

1. comments:

a. A atty is not bound to press for every adv that might be realized for a client. A atty may have authority to exercise professional discretion in determining the means by which a matter should be pursued. 

b. The atty’s duty to act with rsble diligence does not req. the use of offensive tactics or preclude the treating of all persons involved in the legal process with courtesy and respect.

c. A atty’s work load must be controlled so that each matter can be handled competently.

d. A atty’s duty to act with rsble promptness, however, does not preclude the atty from agreeing to a rsble request for a postponement that will not prejudice the client.

e. Doubt about whether a ACR still exists should be clarified by the atty, preferably in writing, so that the client will not mistakenly suppose the atty is looking after the client’s affairs when the atty has ceased to do so.

f. To prevent neglect of client matters in the event of the atty’s death or disability, the duty of diligence may req. that the sole practitioner prepare a plan that designates another competent atty to review client files, notify each client of the atty’s death or disability, and determine whether there is a need for immediate protective action

ii. MR 1.4: 

1. A atty shall:

a. promptly inform the client of any decision or circ with respect to which the client’s informed consent is req. by these rules;

b. rsbly consult with the client about the means by which the client’s obj. are to be accomplished;

c. keep the client rsbly informed about the status of the matter;

d. promptly comply with rsble request for info; and

e. consult with the client about any relevant limitation on the atty’s conduct when the atty knows that the client expects asst not permitted by the Code or any other law.

2. A atty shall explain a matter to the extent rsbly necessary to permit the client to make informed decision about the reap.

3. Comments:

a. In some circ, a atty may be justified in delaying transmission of info when the client would be likely to react imprudently to an immediate communication. Thus, an atty might w.hold a psychiatric diagnosis of a client when the examining psychiatrist indicates that the disclosure would harm the client. 

b. A atty may not w.hold info to serve the atty’s own interest or convenience or the interest or convenience of another person.

iii. Cal Rule3-110(A): Failing to Act Competently

1. A member shall not intentionally, recklessly, or repeatedly fail to perform legal svc with competence

2. Competence in any legal svc shall mean to apply the 1) diligence, 2) learning and skill, and 3) mental, emotional, and physical ability rsbly necessary for the performance of such svc.

3. If a member does not have sufficient learning and skill when the legal srvc is undertaken, the member may nonetheless perform such svc competently by 1) assoc with or where appropriate, prof. consulting another atty rsbly believed to be competent, or 2) by acquiring sufficient learning and skill before performance is req.

4. In an emergency situation, the atty can give advice to client without consultation, but must limit it to what the situation req. to be resolved. 

iv. MR 5.1: 

1. A partner in a law firm, and a atty who indiv. Or together with other atty possess comparable managerial authority in a law firm, shall make rsble efforts to ensure that the firm has in effect measures giving rsble assurance that all atty in the firm conform to the Rules

2. A supervising atty shall make rsble efforts to ensure that the atty conforms to the Rules

3. A atty shall be responsible for another atty’s violation of the Rules if:

a. The atty order or with knowledge of the specific conduct, allows the conduct involved; or

b. The atty is a partner or has comparable managerial authority in the law firm in which the other atty practices, or supervises the atty, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take rsble remedial actions.

v. MR 5.2: 

1. A atty is bound by the Rules notwithstanding that the atty acted at the direction of another person

2. A subordinate atty does not violate the Rules if the atty acts in accordance with the supervisory atty’s rsble resolution of an arguable ques. Duty

3. Comment:

a. The subordinate atty who acted under the supervision of another, must know that what he is being told is a violation.

vi. MR 8.3: 

1. A atty who knows that another atty has committed a violation of the Rules that raises a substantial ques as to that atty’s honesty, trustworthiness, or fitness as a atty in other respect, shall inform the appropriate professional authority

2. A atty who knows that a judge has committed a violation of applicable rules of conduct that raises a substantial ques as to the judge’s fitness for office shall inform the appr. Authority

3. This ruled does not req. disclosure of info otherwise protected or info gained by the atty or judge while participating in an approved atty asst prog

4. Comments:

a. This does not apply to in cases such as legal malpractice – an atty being rep by another atty, if the atty in charge of the case does professional misconduct it is handled by the rules on ACR

b. Ca and Ma are the only two states which don’t have this req. of reporting other atty’s misconduct.

14. Atty Client and Work – Product Privileges Scope (p 127)
a. Rstmt 68: Except as otherwise provided in this Rstmt, the atty-client priv. may be invoked with respect to:

i. A comm.

ii. Made btw priv. persons

iii. In confidence

iv. For the purpose of obtaining or providing legal asst for the client.

v. Comments:

1. A client who consults with a atty needs to disclose all of facts to the atty and must be able to receive in return comm. From the atty reflecting those facts. It is assumed that, in the absence of such frank and full disc. Btw client and atty, adequate legal asst cannot be realized.

2. The clients would be unwilling to disclose personal, embarrassing, or unpleasant facts unless they could be assured that neither they nor their attys could be called later to testify to the comm.

b. If a comm. Is ruled priv, then it cannot be introduced into evid. In a legal proceeding, unless some exception applies or unless the priv. has been waived.

c. The priv. belongs to the client, not the atty. The client has the authority to decide whether to assert the priv. and whether to waive it.

d. Rstmt 87: 

i. Work product consists of tangible material or its intangible equivalent in unwritten or oral forms, other than underlying facts, prepared by the atty for litigation then in progress or in rsble anticipation of future litigation.

ii. Opinion work product consists of the opinions or mental impressions of a atty; all other work product is ordinary work product.

iii. Work product is immune from disc. Or other compelled disclosure to the extent the rules allow

iv. Comment

1. Work product immunity operates primarily as a limitation on pre-trial disc, but it can apply to evid. At a trial or hearing. 

2. The atty-client priv. is lmt to comm. Btw a client and atty and certain of their agts. In contrast, work-product immunity includes many other kinds of material – even when obtained from src other than the client.

3. Atty-client priv (ACP) protects comm. Btw client and atty regarding all kinds of legal srvc; in contrast work-product immunity (WPI) is lmt to materials prepared for or in anticipation of litigation.

4. The party asserting the priv. has the burden of proving each element of the priv; a party asserting that the priv. has been waived or is subj. to some exception bears that burden. 

e. Rstmt 83: The atty client priv. does not apply to a comm. That is relevant and is rsbly necessary for a atty to employ in a proceeding:

i. To resolve a dispute with a client concerning compensation or reimbursement that the atty rsbly claims the client owes the atty; or

ii. To defend the atty against a charge by any person that the atty, assoc, or agt acted wrongfully during the crc or rep a client.

f. Rstmt 86: 

i. When an attempt is made to introduce evid or obtain disc of a communication priv:

1. A client may invoke or waive the priv, either personally or thru counsel or another authorized agt.

2. a atty from whom a priv. comm. Is sought must invoke the priv when doing so appears rsbly appropriate, unless the client:

a. has waived the priv; 

b. has authorized the atty or agt to waive it.

3. The tribunal has discretion to invoke the priv.

4. A person invoking the priv. must ordinarily obj. contemporaneously to an attempt to disclose the comm. And if the obj is contested, demonstrate each element of the priv.

5.  A person invoking a waiver of or exception to the priv must assert it and if the assertion is contested, demonstrate each element of the waiver or exception.

g. FRCP 26(b)(3): If the party asserting the WPI shows that the requested doc does fall within the priv, then the party seeking disc. Can overcome it by showing “substantial need for the materials” and that the party is unable without undue hardship to obtain the substantial equivalent of the materials by other persons.

h. Rstmt 90(1): 

i. WPI may be invoked by or for a person on whose behalf the work product was prepared.

ii. The person invoking the WPI must obj, and if the obj. is contested, demonstrate each element of the immunity

iii. Once a claim of work product has been adequately supported, a person invoking a waiver of or exception to the priv must assert it and if the assertion is contested, demonstrate each element of the waiver or exception.

i. Upjohn Co v. US (p. 127): P’s atty sent a questionnaire to all foreign mgrs seeking detailed info about payments, and the responses were returned to the atty. The atty interviewed the recipients. The IRS began its own investigation and sought production of the questionnaires and the memoranda and notes of the interview. P refused relying on ACP and WPI.

i. Rule:

1. The priv. exists to protect not only the giving of professional advice to those who can act on it but also the giving of info to the atty to enable him to give sound and informed advice.

2. The comm. Concerned matters within the scope of the employee’s corp. duties, and the employees themselves were sufficiently aware that they were being ques. In order that the corp. could obtain legal advice. The comm. Were considered highly confidential when made, and have been kept confidential by the co.

3. The notes and memoranda sought by the IRS are work product based on oral stmt. If they reveal comm., they are protected by the ACP. 

4. Thus, the IRS gets nothing due to ACP and WPI.

j. Stewart v. Falley’s Inc (p. 132): D’s HR Dir. Learned that the P had made a report of sexual harassment on the D’s alert-line. Dir called P to inquire about the complaint and was told to talk to their atty. On the same day, P’s atty sent a letter to Dir that the P is charging a disc. Suit. After interviewing several wits, Dir prepared a summary of her investigation and opinion about P’s claim. During disc. The D provided the P with the actual handwritten stmts made by the wits and P’s motion seeks production of the memo containing Dir’s summary and opinion.

i. Rule:

1. FRCP 26(b) (3) – the party opposing disc. Must show 1) that the material is a doc. Or tangible thing, 2) that the material was prepared in anticipation of litigation, and 3) that the material was prepared by or for a party or by or of for the party’s atty.

2. Under FRCP 26(b)(3) – The D does not need to show that the memo was prepared at the direction of the atty.

3. The D has satisfied all of the elements of FRCP 26(b)(3), so the burden shifts to the party seeking disc. To show a substantial need for the materials and that the party is unable, without undue hardship to obtain the substantial equivalent of the material by other means.

k. The WPI does not apply to facts within the knowledge of the person who is to be deposed – so that means that the other side would be allowed to depose a wit who had conducted an investigation of an accident about his observations made at the accident location, the indiv he spoke with and the facts he learned during the investigation and from whom such facts were disc, even though the doc he produced in that investigation might be work product.

l. Normally, the WPI does not protect materials in a atty’s possession that were not prepared by either the client, the atty or the agts of either. There is some authority for a narrow exception to this rule, where the atty has selected and compiled third-party materials in anticipation of litigation, and disc. Of the materials in that form would improperly intrude into the atty’s strategic thinking. A atty seeking to invoke this exception must demonstrate a real, rather than speculative, concern that disc. Would reveal such strategic thinking.

m. Most cts hold that the mental impressions of a atty as reflected in work-product material are not disc. However, one recog exception is where a party raises an issue in the litigation that depends upon an evaluation of legal theories, opinions and conclusions of counsel, which for example might be in cases of when a party sues an atty for malicious prosecution or bad faith litigation

n. When work-product material is provided to a testifying expert wit, the priv. may be waived even for opinion work product. This is so even if the expert wit merely reviewed the material but did not rely on it in forming an opinion.

o. The work product priv. applies to materials prepared in anticipation litigation that is diff. from the case in which the material is sought

p. The priv lasts longer than the case for which the material was prepared.

15. The Atty Client Priv (p 137):

a. Communications:

i. Rstmt 69:  A comm. Is any expression thru which a priv. person undertakes to convey info to another priv. person and any doc. Or other record revealing such an expression.
1. The priv. extends to nonverbal communicative acts intended to convey info.
2. Cts have asserted that the ACP does not apply to:
a. The Id of the client
b.  The fact that the client consulted the atty and the gnrl subj matter of the matter of the consultation
c. the Id of a nonclient who retained or paid the atty to rep. the client
d. the details of any retainer agreement
e. the amt of the agreed-upon fee
f. and the client’s whereabouts.
ii. The comm. May be oral, or even demonstrative, such as a client’s opening his jckt to show a blood stain on his shirt

b. Made Btw Priv. Persons (p 138): 

i. To be protected by the priv, the comm. Must occur btw priv persons.

ii. Even a prospective client is a priv person, so that an initial conf. comm. Btw a atty and a person about a potential rep that does not occur may still be priv.

iii. If a client rsbly believes that the person with whom she is speaking is a atty, the conversation may still be priv even if the client is mistaken.

iv. Stroh v. General Motors Corp (p. 138): Accident occurred. Ms. M lost control of the Olds, and injured a dozen ppl. There are actions to seek damages from GM. At two depositions conducted by GMC with Ms. M, the GMC atty sought to elicit details of all of her dic. With her own atty. GMC contents that b.c Ms. M’s daughter, was present during those conversations, the ACP that would usually protect those comm. From compulsory disclosure did not attach. 

1. Rule:

a. The ct is presented with an aged woman req to recall a very traumatic experience. Her daughter selected the law firm to rep her, transported her to the law off, and put her sufficiently at ease to comm. Effectively with counsel.

b. Plus it seems that the daughter was in the vehicle – her role as a possible wit to aid the memory of her mother cannot be overlooked.

c. The scope of the priv. is not to be defined by a 3rd party’s employment or function; it rather depends upon whether the client had a rsble expectation of confidentiality under the circ. 

d. Here it seems the daughter was acting as Ms. M’s agt, and thus, Ms. M did not waive her priv. – very narrow holding.

v. Rstmt 76: 

1. If two or more clients with a common  interest in a litigated or nonlitigated matter are rep by separate atty and they agree to exchange info concerning the matter, a comm. Of any such client that otherwise qualifies as priv. that relates to the matter is priv as against 3rd persons. Any such client may invoke the priv, unless it has been waived by the client who made the comm.

2. unless the client have agreed otherwise, a comm. As desc above is not priv as btw clients desc. In a subsequent adverse proceeding btw them.

vi. Rstmt 74: The ACP extends to a comm. Of a gov’tal org and of an indiv. Employee or other agt of a gov’t org as a client with respect to his or her personal interest. 

vii. Rstmt 75: When a client is a corp, unincorp assoc, partnership, turst, estate, or sole proprietorship, or other for-profit or not-for-profit org, the ACP extends to a comm. That:

1. is btw an agt of the org and a priv person

2. concerns a legal matter of interest to the org; and

3. is disclosed only to:

a. priv person and

b. other agts of the org who rsbly need to know of the comm. In order to act for the org.

c. In Confidence (p 142): 

i. Rstmt 71: A comm. Is in confidence at the time and in the circ of the comm., the communicating person rsbly believes that no one will learn the contents of the comm. Except a priv. person or another person with whom comm. are protected under a similar priv.

d. For the Purpose of Obtaining or Providing Legal Asst (p 143):

i. The Crime Fraud Exception
1. If the client seeks the atty’s svc in furtherance of the commission of an ongoing or future crime or fraud, it is not covered by the ACP.

2. Most cts. Hold that the crime-fraud exception applies only where the client’s purpose in seeking the atty’s advice was to use that advice to further a crim. Or fraudulent scheme of some kind.

3. The exception applies even when the atty is completely unaware that his advice is sought in furtherance of such an improper purpose.

4. People v. Dang (p. 144): D entered his gf’s home, without permission to see his gf. After an arg, D threatened to go to his kill gf, and went and got a gun. And he threatened anyone who called the PO would be killed. He continued to threaten the family over the next 3 weeks. The D told his atty that he was going to pay off wits and that he would whack the wits if he was not successful in bribing them. The atty reported these threats to the DA. At trial, D’s former atty was the DA’s wit.

a. Rule:

i. CA Evid. Code exempts certain comm. From the scope of ACP. It provides that there be no priv if the atty rsbly believes that disclosure of any confidential comm. Relating to rep of a client is necessary to prevent the client from committing a crim. Act that the atty believes is likely to result in death or substantial harm. So it was okay in this case for the atty to waive the priv.

e. Waiver (p. 151): 

i. The ACP and WPI are subj to waiver. A client is fully empowered to waive either priv. voluntarily.

ii. Waiver also occurs if a claim of priv is not asserted in a proper and timely manner. Remember that a client is usually bound by his atty’s deeds, even if those deeds flow from incompetence.

iii. If a atty erroneously waives the priv, even if instructed not to by the client – such as by himself disclosing the comm. Or failing to assert an entitlement to a priv.  during a proceeding – the priv. is usually lost and the client’s remedy is to file for legal malpractice.

iv. Inadvertent Disclosure:
1. S & E Commission v. Cassano (p 151): the P informally applied for an order req. D counsel to return an internal staff memo that the Comm. Produced in disc., and enjoining defense counsel from further disclosing its content. The copy was not stamped confidential or priv, and included in a no. of papers turned over for disc. The D was very interested in the memo and even took notes on it. The D asked the paralegal to copy it – the paralegal asked her supervising atty and he said go ahead. 

a. Rule:

i. In determining whether the production was inadvertent, cts consider

1. the rsble of the precautions taken to prevent inadvertent disclosure

2. the time taken to rectify the error

3. the scope of the disc and the extent of the disclosure

4. and overarching issues of fairness.

ii. This specific doc. Was called to counsel’s attn. A deliberate decision was made to produce it w.out looking at it.

iii. This doc. Has been distributed to a no. of others. The bell will be very difficult to unring; thus, the doc. Should be allowed to be used by D.

2. The ACP and WPI may be waived accidentally. There are 3 diff. ways the ct. can approach what happens at this juncture:

a. Strict liability – any disclosure, even if inadvertent, waives the priv

b. Unless the disclosure is subj. deliberate, the priv is not waived

c. Majority – balances a no of factors, including the rsbl of the measures taken to protect this priv = TOC – the factors listed above in the case.

v. Subsequent Disclosure in a Non-Priv Setting (p 156):

1. Rstmt 79: The ACP is waived if the client, the client’s atty, or another authorized agt of the client voluntarily discloses the comm. In a non-priv. comm.

2. Partial Disclosure: All cts. Agree that where the partial disclosure of priv would be unfair, such as by giving the jury distorted view of the evid, the partial disclosure should result in waiver of the priv for all otherwise-priv. comm. On the same subj. matter. Most cts apply the same rule even outside the ctrm, such as in pretrial disc.

3. Disclosure to testifying experts = FRCP 26: Provides that a testifying expert must prepare a written report containing a complete stmt of all opinions to be expressed and the basis and reasons therefore as well as the data or other info considered by the wit in forming the opinion. When an atty gives a testifying expert priv materials for the expert’s rev, both the ACP and WPI may be held to be waived by this act. 

4. Waiver by Putting in Issue (p 157): The ACP may also be waived if the client makes the confidential comm. Itself an issue in litigation. this generally occurs in one of two ways:

a. The client may assert that he acted on the advice of a atty in engaging in the conduct at issue in the case; or

b. The client may assert that the atty’s advice was negligent or wrongful, as in an action claiming IAC.

16. The Ethical Duty of Confidentiality (p 157):

a. Scope of Duty:

i. The ACP pertains only to the admissibility of particular evid in a judicial proceeding when the client or atty have been asked to divulge or produce that evid. By contrast, the duty of confidentiality applies beyond that setting; it instructs a atty not to use or divulge protected info in any setting. 

ii. MR 1.6: 

1. A atty shall not reveal info relating to the rep of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the rep, or the disclosure is permitted 

2. A atty may reveal info relating to the rep of the client to the extent the atty rsbly believes necessary:

a. To prevent rsbly certain death or substantial bodily harm;

b. To prevent the client from committing a crime or fraud that is rsbly certain to result in substantial injury to the financial int or prop of another and in furtherance of which the client has used or is using the atty’s svc;

c. To prevent, mitigate, or rectify substantial injury to the financial int or prop of another that is rsbly certain to result or has resulted from the client’s commission of a crime or fraud in furtherance for which the client has used the atty’s svc.

d. To secure legal advice about the atty’s compliance with the rules; 

e. To est a claim or defense on behalf of the atty in a controversy btw the atty and the client, to est a defense in any proceeding based on atty’s rep of his clienet, or

f. To comply with other law or a ct. order.

iii. Rstmt 59: Confidential client info consists of info relating to rep of a client, other than info that is generally known.

iv. The ACP protects only comm. Btw the client and atty. The duty of confidentiality applies to all info, whatever its src; even info obtained from a 3rd party is protected.

v. If the atty violates the duty of confidentiality, he can be disciplined.

vi. DR 4-101 (followed by NY):  Separates protected info into 2 categories: “confidences” which refers to comm. Protected by the ACP, and “secrets” which refer to other info gained in the professional relationship that the client has requested be held inviolate or the disclosure of which would be embarrassing or would be likely detrimental to the client. 

vii. Cal B & P 6068(e): It is the duty of an atty to maintain the confidence, and at every peril to himself to preserve the secrets of his client. 

1. The CA code has no exceptions to this, although CA’s leg has adopted some specific exceptions to the ACP, and the cts have crafted some.

b. Exceptions (p. 159):

i. A client may voluntarily consent to waive the confidentiality of particular info. Since the duty of confidentiality is for the client’s benefit, the atty must abide by any such decision

ii. Certain disclosures may be impliedly authorized by the client in order to carry out the rep effectively. I.e – an atty negotiating a settlement may make disclose info to achieve a favorable result for the client.

iii. If some “other law” or a ct order req. disclosure of otherwise-protected info, the ethic rules must give way

iv. In almost all state a atty has a mandatory duty to disclose info even if protected by the ethical rules on confidentiality to avoid defrauding the ct. – See MR 3.3 and Rstmt 120(2)

v. Spaulding v. Zimmerman (p 160): P brought an action against D arising out of traffic accident. No serious injuries were shown by the P’s dr, but when the D’s dr examined P, they found serious injuries that could be fatal if not operated. The D did not tell P that, and the P settled the case. After that it was found by P’s dr that the P had a fatal injury, and so P filed this action again for more money. 

1. Rule:

a. While no ethic rules may have req. the D to inform P or his counsel with respect it did become obvious to them at the time, that the settlement then made did not contemplate or take into consideration the disability desc. 

b. This fact opened the way for the ct to later exercise its discretion in vacating the settlement and under the circ. The ct. did not abuse its discretion.

c. The ct only vacated the earlier jmt b.c the first time P was a child, and now he brings the case as an adult.

vi. Rstmt 66: 

1. A atty may use or disclose confidential client info when the atty rsbly believes that its use or disclosure is necessary to prevent rsbly certain death or serious bodily harm to a person

2. Before using or disclosing info, the atty must, if feasible, make a good-faith effort to persuade the client not to act. If the client or another person has acted, the atty must, advise the client of the atty’s ability to use or disclose info and the consequences

3. A atty who takes action or decides not to take action permitted under this Section is not, subj. to prof. discipline, liable for damages to the atty’s client or any third person, or barred from recovery against a client or third person.

vii. Purcell v. District Attorney (p. 167): T consulted with P. P after talking to T, decided to tell the DA that T may engage in conduct harmful to others. The PO went to T’s apt and found incriminating evid. THE DA subpoenaed P to testify concerning his and P’s conversation. The issue is whether P may assert his ACP to not testify

1. Rule:

a. The ct’s DR 4-101(C)(3) authorized P to reveal to the PO the intention of his client to commit a crime and the info necessary to prevent the crime.

b. W/out evid tending to show that T disc. A future crime with P and that thereafter T actively prepared to commit a crime

c. The evid. In this case was not sufficient to warrant the judge’s finding that T consulted P for the purpose of obtaining advice in furtherance of a crime.

d. When the opponent of the priv. argues that eth comm. Itself may show that the exception applies and seeks its disclosure in camera, the judge, in the exercise of discretion should consider if the public interest is served by disclosure of a comm. Whose existence is known only b.c the atty acted against his client’s interests under the authority of a disciplinary rule.

e. The crime fraud exception only applies if the client or prospective client seeks advice or asst in furtherance of crim. Conduct.

f. In Ma, where this occurred, the ethic rules allow the atty to disclose the client’s intention to commit a crime, but the comm. May be priv. so that the atty does not have to help convict the client by testifying against him. 

g. In CA, the ethic rules prohibit disclosure, but the evid. Rule renders the client’s threat unpriv. So that the atty can be compelled to testify against the client at trial.

viii. Crimes Involving Substantial Financial Loss (p 173)
1. Rstmt 67: 

a. A atty may use or disclose confidential client info when the atty rsbly believes that its use or disclosure is necessary to prevent a crime or fraud, and

i. The crime or fraud threatens substantial financial loss

ii. The loss has not yet occurred.

iii. The atty’s client intends to commit the crime or fraud either personally or thru a 3rd person

iv. The client has employed or is employing the atty’s svc in the matter in which the crime or fraud is committed.

b. If the crime or fraud has already occurred, a atty may use or disclose confidential client info when the atty rsbly believes its use or disclosure is necessary to prevent, rectify, or mitigate the loss/

c. Before using or disclosing info, the atty must, if feasible, make a good-faith effort to persuade the client not to act. If the client or another person has acted, the atty must, advise the client of the atty’s ability to use or disclose info and the consequences

d. A atty who takes action or decides not to take action permitted under this Section is not, subj. to prof. discipline, liable for damages to the atty’s client or any third person, or barred from recovery against a client or third person.

2. A majority of the states today allow an atty to reveal a client’s intent to commit a crim. Fraud that is likely to injure a 3rd person’s financial interests; many, but not all, limit permissible disclosure to crimes of fraud in which the atty’s svc were used.

3. MR 1.13(a): 

a. A atty employed by an org rep the org acting thru its duly authorized constituents.

b. If a atty for an org knows that someone within the org is engaged in action, intends to act in a matter related to the rep that is a violation of  a legal obligation to the org, or may substantial injure the org, then the atty shall proceed as is rsbly necessary in the best interest of the org. He can even refer the matter to a higher authority in the org

c. Except if,

i. Despite the atty’s efforts, the higher authority fails to address in a timely and appropriate manner an action, or a refusal to act, that is clearly a violation of law, and

ii. The atty rsbly believes that the violation is rsbly certain to result in substantial injury to the org.

Then the atty may reveal info relating to the rep, but only if and to the extent the atty rsbly believes necessary to prevent substantial injury to the org.

d. The above shall not apply with respect to info relating to a atty’s rep of an org to investigate an alleged violation of the law.

e. If the atty’s svc are being used by the org to further a crime or fraud, the atty must resign.

4. MR 4.1: In the crs of rep a client a atty shall not knowingly:

a. Make a false stmt of material fact or law to a third person; or

b. Fail to disclose material fact when disclosure is necessary to avoid assisting a crim. Or fraudulent act by a client.

c. Comments:

i. A atty can avoid assisting a client’s crime or fraud by withdrawing from the rep, but at times some disclosure is necessary. 

ii. The atty may need to give notice of the fact of w/drawal and to disaffirm any opinion, doc, affirmation, or the like.

iii. In extreme cases, the atty may have to disclose info relating to the rep – but be mindful to the confidentiality rules.

ix. Lawyer  Self-Defense (p 176):

1. A atty can disclose otherwise confidential info to defend himself or an assoc against a charge or threatened charge by any person alleging that the atty or assoc. acted wrongfully in connection with rep a client.

2. The discretion to divulge such info would arise if the atty is sued by the client, or by a 3rd person where the atty’s rqp is part of the allegation of wrongful conduct.

3. Rstmt 64: A atty may use or disclose confidential client info when and to the extent that eth atty rsbly believes necessary to defend the atty or the atty’s assoc. or agt against a charge or threatened charge by any person that the atty acted wrongfully in the crs of rep a client.

4. Meyerhofer v Empire Fire (p 176): D made public it stock. The stock was offered at $16/share. P bought the share, and within a yr the share price dropped like crazy. P brought this action alleging that eh reg. stmt under which the D’s stock had been issued were material false and misleading. Included in D is the atty for D, which helped release the stock. One of the atty’s from D, quit, and he gave the P a copy of an affidavit which he hoped would get him out of the lawsuit. 

a. Rule:

i. There is no proof that the atty had revealed any info, confidential that might have caused the instigation of the suit. 

ii. DR 4-101(C) recognizes an atty may reveal confidences or secrets necessary to defend himself against an accusation of wrongful conduct. This is exactly what the atty had to face when, the P named him as a D in the lawsuit.

iii. Under these circ, the atty had the rt to make an appropriate disclosure with respect to his role in the transaction.

iv. The atty, of course, cannot go and help the P out just b.c he quit since he owes a duty to the Empire Co. 

17. Client Atty Relationship (p. 188):

a. Models:

i. The traditional model: is one in which the atty is the dominant figure, paternalistically making decisions for a passive client. The atty’s authority and autonomy to control the client’s affairs is unchallenged. The client is wholly dep. On the atty to protect those interests, and is not an active participant in the decisions made in the crs of rep.

ii. The Participatory Model: The parties share the responsibility for the success of the rep. Both the client and the atty play active roles. the atty is the legal expert, whose perspectives on the legal ramifications of the operative facts may well be entitled to significant deference by the client. But the client may know the facts more completely than the atty. It is a relationship in which both atty and client have power to make decisions and neither party passively accepts the other’s authority in a broad sense.

iii. The hired gun model: A relationship in which the client is dominant and the atty is passive. It is the atty who often accepts the client’s decision unquestioningly. 

b. The MR themselves strongly reflect an image of the relationship btw atty and client in which the client ahs a sig. role to play in directing and rep. Further the Rules instruct atty to est and maintain the relationship in ways that nurture the client’s participatory role

i. MR 1.2: 

1. A atty shall abide by a client’s decisions concerning the obj. of the rep, shall consult with the client as to the means by which they are to be pursued. A atty may take such action on behalf of the client as is impliedly authorized to carry out the rep. A atty shall abide by a client’s decision whether to settle the matter. In a crim case, the atty shall abide by the client’s decision, as to plea, to have a jury trial, or testify

2. A atty may limit the scope of rep if the limitation is rsble under the circ and the client gives informed consent.

c. Clients with Diminished Capacity – MR 1.14(a) (p. 190): The comment to this rule recognizes that a client with diminished capacity often has the ability to understand, deliberate upon, and reach conclusions about matters affecting the client’s own well being. The fact that the client suffers a disability does not diminish the atty’s obligation to treat the client with attn and respect.

18. Forming the Relationship (p 191):

a. The ACR is usually formed by an express K called a retainer agmt or an engagement letter. The length and amt of detail in a retainer agmt will vary, depending on a no of factors.

i. This agmt generally specifies the scope of the rep

ii. The staffing of the matter

iii. Any ethical issues that either exist or may arise in the future

iv. The arrangement on fees and other expenses.

b. A ACR may be formed inadvertently, usually to the atty’s detriment where no agmt of any kind has been drafted or signed and no money has changed hands.

c. In Matter of Anonymous (p 191): 

i. Rules:

1. Creation of the ACR is not dependent upon the formal signing of an employment agmt or upon the payment of atty fees.

2. An ACR need not be express, but may be implied by the conduct of the parties. Such a relationship exits only after both atty and client have consented to its formation

3. ACR have been implied where a person seeks advice or asst from an atty, where the advice sought pertains to matters within the atty’s professional competence, and where the atty gives the desired advice or asst.

4. An important factor is the client’s subj. belief that he is consulting a atty in his professional capacity and on his intent to seek professional advice.

d. Besides the client’s beliefs another important factor is whether the client has shared confidential info with the atty.

e.  An atty who advises multiple parties in a complex string of transactions runs the risk of creating ACR with all of the parties unless there is a clear disclaimer advising them that the atty is not rep them and that they should seek their own counsel.

f. MR 1.18: 

i. A person who disc. With a atty the possibility of forming a ACR with respect to a matter is a prospective client.

ii. Even when no ACR ensues, a atty who has had disc. With a prospective client shall not use or reveal info learned in the consultation.

iii. A atty shall not rep a client with interests materially adverse to those of a prospective client in the same or a substantially related matter if the atty received info from the prospective client that could be significantly harmful to that person in the matter. If a atty is disqualified from rep, no atty in a firm with which that atty is assoc may knowingly undertake or continue rep in such a matter

iv. When the atty has received disqualifying info as def. above, rep is permissible if:

1. both the affected client and prospective client have given informed consent; or

2. the atty was timely screened from any participation in the matter and is not apportioned any fee from it; and

3. written notice is promptly given to the prospective client.

g. A atty is under no compulsion to accept a particular person as a client, unless ordered to do so by a ct.

h. “Unbundling” of legal svc – performing only discrete tasks rather than handling an entire matter. This is permissible if the conditions of the rule are met. 

i. CA Rule:

i. When a client’s primary firm assoc another firm for a lmt purpose, both firms have a ACR with the client until that assoc. is terminated.

ii. Whether the atty was selected directly by the client or assoc by the atty of record, that relationship exists.

iii. It does not make any diff that the assoc. atty is being compensated by the atty of record rather than the client, or is not being compensated at all.

19. Special Issues of Client ID (p. 199) – 

a. who is the client when a atty is retained by an ins co to rep one of their insureds?

i. The rule in most states is that the insured is the sole client.

ii. This is true even where the insurer is the one paying the fees, and perhaps even the one who chose the atty to rep the insured. 

iii. Even in those states that do not regard the insurer as a co-client, the atty owes duties to the insurer as well, primarily b.c of the legal relationship btw the insurer and its insured.

iv. Rstmt 51(3) provides that a atty owes a duty of care to a nonclient when the atty knows that the client intends as one of the primary obj of the rep that the atty’s svc benefit the nonclient.

v. The comment to the above section makes clear that atty owe a duty to insurers when they rep insureds, when both the client and the insurer have a rsble expectation that the atty’s work will benefit both of them.

vi. Where the insured-client and the insurer are in conflict – the atty must protect the client’s interest.

b. In the case of rep org?

i. Rstmt and the MR state that a atty retained to rep an org rep the organizational entity, not any of that org ofcr or employees. 

ii. An entity cannot communicate with the atty except thru ppl who work for that entity – but when those ppl’s interest appear to be adverse to those of the entity with whom the atty is dealing, the atty must make clear that the org is itself the client.

iii. If an employee of an org. client treats the atty as having a private ACR, and the atty fails to clarify that he rep the entity itself, the atty may be found to have created a ACR with the indiv. 

c. Rep a class:

i. A atty who rep a class of P rep the class itself. 

ii. A class is certainly not like an indiv client – it is the atty’s creation and the atty may make all decisions about the litigation, almost as if the atty was both the client and the atty.

20. Non-Clients and the “No Contact” Rule (p. 205):

a. Patriarca v. Ctr for Living and Working, Inc. (p. 205): P filed a suit against the ctr for wrongful termination. In the complaint, P said she spoke with 4 of the D’s former employees and had disc what had happened. The D filed a motion barring P or her atty from speaking to its former employees on matters of their employment during the period of litigation.

i. Rule:

1. An org may not assert a preemptive and exclusive rep by the org’s atty of all current and former employees to insulate them all from communicating with atty of potential adversary parties.

2. The ctr has mad eno factual showing that the former employees in ques. Are actually rep by the ctr’s counsel.

3. An atty can be prohibited from having contact only with certain employees of an org – those with managerial responsibility, or who have the authority to make decisions about the litigation.

b. If a non-client is rep by another atty, consent of that atty must be obtained before comm. With that person in connection with the rep. If the non-client is not rep by counsel at all, the atty must give that person legal advice, must not state or imply that the atty is disinterested, and must not mislead the person in any other respect.

c. MR 4.2: In rep a client, a atty shall not comm. About the subj of the rep with a person the atty knows to be rep by another atty in the matter, unless the atty has the consent of the other atty or is authorized by law or ct order to do so.

d. MR 4.3: In dealing on behalf of a client with a person who is not rep by atty, a atty shall not state or imply he is disinterested, the atty knows the person does not understand what he is doing has to help the person understand, and he shall not give legal advice to an unrep person, other than advice to secure the counsel.

e. Cal Rule 2-100: 

i. While rep a client, a member shall not comm. Directly or indirectly about the subj of the rep with a party the member knows to be rep by another atty in the matter, unless the member has consent of the other atty.

f. Rstmt 103: Says the same thing as above.

g. Rstmt 100(c): Contact with a particular employee is improper if the stmt of that employee, would have the effect of binding the org with respect to proof of the matter. A atty who violates the no-contact rule and makes ex parte contact with opposing party’s employees may be disqualified from the rep.

h. Most cts that have addressed the issue have concluded that a atty does not need to obtain the org’s consent to interview its former employees.

21. Maintaining the Relationship

a. Scope of Authority btw atty and client (p. 209)
i. The decision to accept or reject a settlement in a civ case is the client’s alone. This means that a atty cannot unilaterally cause a settlement to be entered in a case when the client has instructed the atty not to settle.
ii. Rstmt provides that the decision whether to appeal from an adverse jmt in a civ case is also the client’s alone.
22. The Duty to Counsel Effectively (p. 224)
a. Liability can exist b.c the atty failed to provide advice. Not only should an atty furnish advice when requested, but he or she should also volunteer options when necessary to further the client’s obj. 

b. The atty need not advise and caution of every possible alternative, but only of those that may result in adverse consequences if not considered.

c. Even when a retention is expressly lmt, the atty may still have a duty to alert the client to legal prob which are rsbly apparent, even though they fall outside the scope of the retention.

d. In the event the atty fails to so advise the layperson, it is also rsbly foreseeable the layperson will fail to ask relevant ques regarding the existence of other remedies and be deprived of relief thru a combination of ignorance and lack or failure of understsanding.

23. Safeguarding Client Funds and Prop (p. 232):

a. MR 1.15(a) along with the Rstmt: provides that funds belonging to the client or a 3rd party shall be kept in a separate acct maintained in the state where the atty’s ofc is situated, or elsewhere with the consent of the client or 3rd person. The MR req. that complete records of such funds and other prop be kept by the atty for a period of 5 yrs after the termination.

b. Ca Rules: echo the same thing as above, and they ask that the acct be labeled as “Trust Acct”, “Client’s Funds Acct” or an equivalent title.

c. An atty only needs to have one trust acct for all client’s funds, but under some circ multiple acts might be needed.

d. The purpose of this acct is to keep client monies separate from the atty’s money. Thus attys are strictly prohibited from “commingling” their money with client money.

e. The atty is supposed to promptly notify the client or 3rd party when the funds are received. He must promptly render a full acct regarding such prop upon request by the client or third persons.

24. Terminating the Relationship (p 240)
a. The Rstmt and the MR provide that under normal circ, atty’s rep of a client on a particular matter terminates upon completion of that matter. If there is any ambiguity that the relationship has been completed, the burden is on the atty to clarify that fact.

b. A client’s malpractice suit against an atty is enough to indicate that the client has terminated the relationship. 

c. The client does not terminate the ACR by ques. Her atty’s tactics, suggesting alternatives, or consulting with another atty.

d. The MR and the Rstmt states that the atty’s rep terminates if the client discharges the atty.

e. The atty can terminate the rep, but bc. The client’s int may be damaged by such an act, the atty’s ability to do so is circ. By the ethic rules. A atty who w.draws from a rep prior to its completion may be liable for malpractice if the w.drawal is unrsble and causes legally-cognizable harm. 

f. The MR provides that a atty must w/draw from rep of a client if the rep results in violation of the rules or other law; the atty’s physical or mental condition materially impairs the atty’s ability to competently conduct the rep; or if the atty is discharged.

g. CT permission: The MR, Rstmt, the Ca Rule, and the DR all state that even where w/drawal is mandatory, the atty engaged in a litigation matter may have to seek permission of the ct. fi ithe ct. orders the atty to remain on the case, the atty must do so. Any such order may be appealed by the atty.

h. A atty may w/draw if the client consents the withdrawal – Rstmt

i. MR, DR, and the rstmt – the atty may also w/draw if w.drawal can be accomplished without material adverse effect on the interests of the client.

j. CA rules, however, do not allow a atty to w.draw simply where there would be no material adverse effects on the client’s interests. Even permissive w/drawal in CA req. good cause, in the form of one of 11 enumerated reasons.

k. CA, the DR, MR, allow an atty to w.draw where the client insists on pursuing a crs of action involving the atty’s svc that the atty believes is crim or fraudulently; if the client fails to pay for svc and has been given adequate warnings; or if continuing reqp will put an unrsble financial burden on the atty, or would be unresbly difficult for some other reason.

l. Severe prejudice to 3rd parties, who might have more to lose than the unpaid atty, is another potential ground for denying a motion to w/draw.

m. Returning Client Papers and Prop (p 250):

i. After withdrawal, the Rsmt, the DR, and Ca req. the atty must under most circ return client papers, and must return client prop and refund any unearned fees.

ii. The rstmt states that the atty cannot withhold client’s papers when the client has failed to pay fees. But most st, say that this cane be done. 

iii. The rstmt does allow a atty to retain a doc only if the client has not paid all fees for the atty’s work in preparing the doc and nondelivery would not unrsbly harm the client or former client.

25. Types of Fees and Basic Restrictions (p 252):

a. Atty gets paid for their svc in one of four ways: 

i. Hourly fee

ii. Flat fee

iii. Contingent fee – meaning a fee that is earned at all only if a favorable outcome is obtained; or

iv. A proportional fee – computed as a percentage of the value of a particular transaction.

b. Both the type of fees and the amt of those fees are largely a matter of K. Thus a atty and client may K for fees that combine char of more than one of the types listed above. Or the atty and the client may agree on an entirely diff kind of fee arrangement, such as payment in stock in a client’s start-up co.

c. The MR is followed in most of the states – it provides that any fee must be rsble. The rule states that a atty shall not make an agrmt for, charge, or collect an unrsble fee or an unrsble amt for expenses. The DR is very similar to the MR even down to the 8 factors listed to see if the fee is rsble. The quest is not whether the fee is accepted as valid or acquiesced by the client – it is whether the fee charged is clearly excessive:

i. The time and skill req’d

1. This does not mean an inexperienced atty is allowed to charge more b.c he has to spend more hours brushing up on that particular law.

ii. Atty precluded from other work

iii. Custom of how much is charged for the same type of legal work

iv. Amt involved and results obtained

v. Time restrictions imposed by the client or by the circ.

vi. Nature and length of ACR

vii. Exp and ability of attys

viii. Fixed or contingent.

d. The CA rule prohibits a atty from entering into an agmt for, charging or collecting an illegal or unconscionable fee – it lists 11 factors including the conscionability of the fee, and a factor not in the DR or MR – the relative sophistication of the member and the client. But the CA cts omitted custom req.

e. The Rstmt explains that the ethic rules’ multiple factors respond primarily to three ques:

i. At the time the K for fees was entered into, was the client given a free and informed choice to accept or reject it

ii. Was the agreed-upon fee within the range commonly charged by other attys in similar rep

iii. And was there some change in the circ that rendered the agmt unrslbe, even if it was rsble when entered into = such as the atty charged an excessive no of hours – that could not have been known at the time the agmt was made.

f. If the ct. determines that a atty’s fee is excessive, the atty will be unable to collect the fee, even if an otherwise-valid K exists for its payment. 

g. Most states prohibit a atty’s entering into, charging or collecting contingent fees in most domestic relations and crim. Defense cases. Many state statutes also restrict the percentage that can be charged in certain kinds of cases. 

h. The inherent conflict of interests are tolerated by the system – the conflict, the atty wants to charge more hours and the client wants to resolve the matter fast.

i. The Rstmt, the MR, and DR prohibit an atty before the rep is terminated from making an agmt that gives the atty literary or media rts to a portrayal of the info relating to the relationship.

j. The MR, the DR, the rstmt and Cal -  req. that a contingent fees be in writing, but does not place a writing req. on other kinds of fees. 

k. The MR req that the scope of rep, the basis of the fee, and the expenses for which the client will be responsible shall be comm. To the client, preferably in writing, before or within a rsble time after commencing the rep, unless the atty has rep the client before and the fee agmt is unchanged.

l. Engagement retainer fees (p 255): A non-refundable payment by a client to a atty simply to guarantee that the atty will be available to perform svc if asked. Such a fee is separate from any payment for actual work doen. The rsble of such a fee is judge primarily by whether the amt bears a rsble relationship to the income the atty sacrifices or expenses the atty incurs by accepting it, including costs of turning away other clients, hiring new assoc, etc. Where the client is sophisticated and experienced in paying such retainers, they will almost always be upheld as rsble. (This is a rstmt rule).

m. Enforcing fee agmts (p 256):

i. Most states allow a atty to enforce liens to collect unpaid fees. The Rstmt takes the position that a atty and client may enter into a K granting the atty a lien on the proceeds of the rep to secure payment of fees and other expenses, unless prohibited by other law. There are two types of liens:

1. the charging lien – allows atty to claim against the proceeds of a settlement or jmt in the amt of unpaid fees; and

2. the retaining lien – allows atty to retain client doc. Prepared by the atty until fees are paid.

ii. no rule or law prohibits a atty from suing a client for an unpaid fee, although suing for fees is a good way to invite a counter-suit for legal malpractice. The fee agmt btw atty and client may provide for arbitration of any fee disputes and such provisions are generally enforceable – the MR

iii. Cal and DR – provide that arbitration of fee disputes, unless otherwise agreed to by K, is voluntary for the client and mandatory for the atty, at the client’s request. This means that the client can elect an ADR process, but will not be forced into it involuntarily.

n. Fees and the crim. Defense bar (p 257): The Sup Ct. held that crim D had no rt to pay their ratty with tainted money. This means that crim defense atty who accept money from their clients may be targeted for prosecution for money laundering. Atty who have no reason to know the money is tainted should not be at risk, unless it is deliberate ignorance,

26. Hourly Fees (p 257): The Sup. Ct. declared min. fee schedules a violation of antitrust laws.

27. Contingent Fees (p 265):

a. The Cts. Are not powerless to act in disapproving a fee which exceeds the percentage in the agmt – a fee to which the client never agreed to, or an unrsble one. 

b. The Rstmt states that atty are generally prohibited from acquiring an interest in a litigated matter that the atty is conducting for a client. But the contingent fee is exempted from this rule because:

i. They enable a person who could not otherwise afford counsel to assert their rts, paying their atty only if they win

ii. Give atty an additional incentive to win and to encourage only those clients which they know have a good chance of winning.

iii. Enable a client to share the risk of losing with a atty, who is better at assessing the risk.

c. The rstmt states that a contingent fee is not necessarily unrsble b.c the atty devoted relatively little time to a rep – b.c it works also where the atty spends a lot of time, and gets nothing.

d. There are two times that the ct will find a contingent fee unrsble:

i. Those in which there was a high likelihood of substantial recovery by trial or settlement, so that the atty bore little risk of nonpayment;

ii. And those in which the client’s recovery was likely to be so large that the atty’s fee would clearly exceed the sum appropriate to pay for svc performed and risks assumed.

iii. A atty’s failure to disclose to the client the general likelihood of recovery, the approx probable size of any recovery, or the availability of alt fee systems can also bear upon whether the fee is rsble.

e. A atty must clarify, according to the Rstmt, with the client the basis or rate of the fee. This would include the base on which the percentage is applied in a contingent fee setting. Ambiguities will be construed against the atty.

f. In many cases, the client will get a settlement, but will also be req. to pay the other side for a counter-suit. The fee that the atty receives is the amt received by the client minus the amt the client had to pay the other side. If the atty wants something diff, he must clarify that with the client.

g. Where the client is sophisticated or even sometimes unsophisticated, where a K unambiguously states the base on which the percentage will be applied is likely to be upheld.

h. In most states, a ct has little power to revise a freely-negotiated contingent fee K btw atty and client based on its own idea of what is “fair.”

28. Post-Termination Right to Fees (p 280):

a. What happens to the fees if client leaves one atty in the middle and goes to another to finish up case?
i. In the absence of express written fee agmt providing otherwise

1. a atty retained under a contingent fee K but discharged prior to the contingency is entitled to recover the value of svc rendered if there is a subsequent settlement or award;

2. the fee is to be measured by the proportion of the total fee equal to the contribution of the discharged atty’s efforts to the ultimate result; and

3. a subsequent atty under a contingent fee agreement who knew of the previous atty’s rep is responsible for paying the predecessors fee out of the subsequent atty fees.

ii. A client has a rt to discharge at any time, with or without cause, subj. to liability for payment for the atty’s svc.

iii. The conventional rule si that an atty who is employed under a contingent fee K and discharged prior to the occurrence of the contingency is lmt to the quantum merit recovery for the rsble value of the svc rendered to the client, and may not recover the full contingent fee. If a K calls for full contingent fee upon termination, it will be rendered invalid and unenforceable.

iv. Quantum merit is an equitable doctrine that prevents unjust enrichment by permitting one to recover the “value of work performed or material furnished if used” by another and if valuable.

v. The measure of the benefit conferred is what is received by the client, not what is expended by the atty under the theory of quantum theory as long as the client and atty are not at fault for anything.

vi. Arriving at the proper not to place o n the predecessor’s svc is ultimately a factual determination for the TC. Usually most cts. Use the hourly rate.

vii. To value a predecessor’s svc legal svc look at the time expended by the atty, general quality of the effort expended by the atty adjusted for any unproductive or unnecessary efforts by the atty.

viii. Only one contingency fee should be paid by the client, the amt to which the client agreed, and that fee should be allocated among the various atty. Unless the atty explains and contracts with the client to pay for the other atty.

ix. The proper allocation among atty is fact issue TC resolve, and can be litigated among atty.

b. A atty who w/draws voluntarily from a contingent fee case before it is resolved is generally not entitled to any fees at all, unless the w/drawal was for good cause.

c. The Rstmt states that the atty will forfeit some or all fees where there has been clear and serious violation of duty to a client – if a atty breaches a fiduciary duty to the client, fees may be forfeited even in the absence of actual damages to the client.

d. Most states hold that where the client fires a contingent-fee atty without good cause, most states hold that the atty is entitled to a fee based on the fair value of the svc provided in the absence of a contractual provision to the contrary.

e. The Rstmt states that even in the absence of a K, a atty is usually entitled to the fair value of the svc provided. 

29. Fee Shifting and Fee Splitting (p. 296):

a. Btw Atty
i. An atty shall not divide a fee for legal svc with another atty who is not a partner in or assoc of the atty’s law firm, unless:

1. The div. is in proportion to the svc performed by each atty or, by a writing given to the client, each atty assumes jt responsibility for the rep.

2. Where each atty does not assume jt responsibility for a client’s rep in writing, the div of any fee must be in proportion to the svc performed by each atty. 

ii. The MR provide that atty not in the same firm may divide a fee only if:

1. The div is made in proportion to the svc performed by each atty or if both atty assume jt responsibility for the matter; 

2. The client agrees to the arrangement in writing; AND

3. The total fee is rsble. 

iii. The MR pts out that fee division is most often used when the fee is contingent and a matter has been referred by the org atty to a trial specialist. Such referrals should be made only when the referring atty rsbly believes the 2nd atty is competent to handle the case.

b. Btw Atty and Non-Atty (p 298):

i. An atty or law firm shall not share legal fees with a non-atty, except that a atty or law firm may include a non-atty employees in a retirement plan, even though the plan is based in whole or in part on a profit-sharing agmt.

ii. MR prohibits sharing legal fees with a non-atty, with a few narrow exceptions. The Rule also prohibits a atty from forming a partnership with a non-atty if any of the activities of the partnership consist of the practice of law. 

iii. MR allows atty to pay the usual charges of a qualified atty referral svc. Atty referral svc are org that refer lay ppl to atty; a qualified svc under the Rules is one that is approved by an appropriate reg. authority as affording adequate protections for prospective clients.

iv. It is not unethical fee-splitting for the atty to agree to pay a referral svc a percentage of any fees received from a referred client.

30. Conflicts of Interest (p. 304):

a. A COI exists when a atty cannot, in the exercise of indep jmt, freely recommend a crs of action to a client b.c of conflicting duties owed to someone else – such as a another client, a 3rd party, or the lawyer himself.

b. If there is a COI, the atty can be disc by the state bar, be sued for breach of duty, which req. competence, loyalty and confidentiality with the client, sued for legal malpractice, ordered to give up fees earned or might not receive fees, a atty mostly likely will be disqualified from rep a particular client bc. Of the COI.

c. The diff COI:

i. The atty’s personal interests, including financial interest;

ii. The int of 2 or more clients – either current clients or current client and a former client;

iii. And 3rd parties to whom the atty or client owe duties.

d. MR forbids ACR in a biz transaction unless the transaction and terms on which the atty acquires the interest are fair to the client and transmitted in writing; the client is advised in writing of his opp to seek indep legal advice; and the client gives written informed consent to the terms of the deal and the atty’s role in it.

e. In cases with current clients, MR flatly prohibits where the rep is prohibited by law or where the rep involves the assertion of a claim by one client against another client in the same litigation. Otherwise, an atty may rep a client despite a concurrent conflict if 1) each client gives informed written consent and 2) the atty rsbly believes that he will be able to provide competent and diligent rep to each client. If the atty does not rsbly believe that competent and diligent rep can be afforded to each client, the atty cannot properly even ask for client consent, and even when it is volunteered it would not be sufficient to allow the conflicted rep.

f. MR also deals with conflicts btw current and former client. A conflicts exists at all in that setting only if the interests of the 2 clients are materially adverse, and the 2 matters are the same or substantially related. Even when both conditions are present, the rep may be undertaken if the former client gives informed written consent. 

g. Conflict rules are relaxed, however, when a atty rep a client thru a prog operated by a nonprofit grp, or by a ct, which offers short-term lmt legal svc such as an ad hoc legal clinic, specific counseling or a legal advice hotline. In that setting, where neither the atty nor the client expects the relationship to continue beyond that single consultation, a atty is subj to the COI rules only if the atty knows at the time that the rep involves a COI.

h. CA rule provides that a atty may not accept rep of more than one client in a matter in which the int of the clients potentially or actually conflict, or rep a client in one matter while at the same time rep another client in a separate matter, where that other client’s int in the first matter is adverse to the client in the first matter.

i. CA provides that a atty may not accept rep adverse to a client or former client where by reason of the rep of the client or former client, the member has obtained confidential info material to the employment. If the informed written consent of the client or former client is obtained, such rep may be undertaken.

j. CA has no extra req that the atty in a current COI situation must rsbly believe that the rep of both clients can be undertaken diligently and competently. If the client gives informed written consent, then the rep can go forward.

k. In CA for consent to be valid, the client must be given enough info about the risks and ramifications of the conflicted rep to make a reasoned decision. The atty, then, must be able to disclose sufficient info about the conflict including the relevant circ and the actual rsbly foreseeable adverse consequences to the client or former client.

i. The reason CA’s COI laws are so tough, even without what MR states in its COI is b.c of CA’s broad confidentiality rules – if a atty is prohibited by the confidentiality rules from disclosing enough info about Client A’s interests to obtain Client B’s informed consent, then the consent simply cannot be obtained and the rep cannot go forward.

l. The rstmt states that disclosing info about one client or prospective client to another is precluded if info necessary to be conveyed is confidential – same as CA. if means of adequate disclosure are unavailable, consent to the conflict may not be obtained. 

m. In MR obtaining consent involves the comm. By the atty of adequate info and explanation about the material risks of and rsbly available alt to the proposed course of conduct. Under some circ it may be impossible to make the disclosure when the atty rep diff. clients in related matters and one of the client refuses to consent to the disclosure necessary to permit the other client to make an informed decision, the atty cannot properly ask the latter to consent.

n. Any adv waiver  such as might be contained in a retainer agmt for ex, is subj. to the same rules as any other consent to conflict would be. To be valid the adv. Waiver must be seen as informed consent. 

o. The Rstmt provides that the imputation of conflicts extends to any atty who:

i. Are assoc with the conflicted atty thru a law partnership, PC, etc

ii. Are employed with the conflicted atty by an org that renders legal svc 

iii. Or share offc space and do not have adequate measures to protect confidential info. 

p. CA does not have the above rule, but provides for it thru case law – when a COI req. an atty’s disqualification from a matter, the disqualification normally extends vicariously to the atty’s entire law firm.

31. Conflicts with a Atty’s own Interest (p. 308):

a. Rstmt provides that absent a client’s informed consent, a atty is prohibited from rep a client if there is a substantial risk that the atty’s rep would be materially and adversely affected by the atty’s financial or other personal interests.

b. The DR Rules:

i. A atty shall not enter into a biz transaction with a client if they have differing interests and if the client expects the atty to exercise his professional jmt for the protection of the client, unless the client has consented after full disclosure.

1. “Differing interest” include every interest that will adversely affect either the jmt or loyalty of the atty to a client, whether it be a conflicting, inconsistent, diverse, or other interest.

ii. Before making a K with a client, an atty must fully disclose every relevant fact and circ which the client should know to make an intelligent decision concerning the wisdom of entering the agmt.

iii. The burden is no the atty to show that in any K or settlement with his client or dealing with his client’s prop he has acted in fairness and good faith with a disclosure of all the facts.

iv. Just bc the client was an active participant to the transaction does not mean that full disclosure has occurred by the atty, which means that the atty has to show that he actively pursued by diligence that his client was fully informed of the nature and effect of the transaction proposed and of his own rts and int. in the subj matter – the same advice he would have gotten if the client had entered a transaction with a stranger.

c. A atty is not prohibited from entering into a biz relationship with a client, even in a matter in which the atty is also serving as counsel. The law regards such transaction with suspicion and disfavor. This is b.c the atty is in a position to arrange the form of the transaction or give legal advice to protect the atty’s interests rather than advancing the client’s interest. Ex of such transactions are:

i. Loans to or form the atty

ii. Investment by the atty in the client’s biz

iii. Purchase by the atty of the client’s prop

iv. Acquisition of an interest in the subj. matter of the rep.

d. MR 1.8 and CA: A atty shall not enter into a biz transaction with a client or knowingly acquire an ownership or other interest adverse to a client unless:

i. The transaction and terms on which the atty acquires the int. are fair and rsble to the client and are fully disclosed and transmitted in writing that can be rsbly understood by the client;

ii. The client is advised in writing of the desirability of seeking and is given a rsble opp to seek the advice of indep legal counsel on the transaction; and

iii. The client gives informed consent in a writing signed by the client, to the essential terms of the transaction and the atty’s role in the transaction including whether the atty is rep the client in the transaction.

e. If the atty fails to meet his burden, the client may have the transaction voided and is entitled to rescission or damages or both. And he can also be disciplined.

f. MR  and CA prohibits a atty, absent the client’s informed consent, from using info relating to rep of a client to the disadv. Of the client.

g. The atty cannot under CA rules limit the prospective malpractice liability. Under MR, they may be limited only if the client has indep counsel present on such transactions.

h. Law req. that a atty engaged in a biz transaction with a client must give the equivalent of indep legal advice against himself – the kind of advice the atty would have given to any client entering such a transaction.

i. Rstmt provides that a atty may not accept a gift from a client unless:

i. The atty is a relative;

ii. The value of the gift is insubstantial

iii. Or the client prior to making the gift has obtained indep advice or has been encouraged to do so.

j. MR simply restricts a atty’s solicitation of gifts and the atty’s preparation of an instrument giving the atty a gift. It goes on to say that the atty may accept an unsolicited gift from a client, subj. to std of fairness and the rule of undue influes, which treats client gifts as presumptively fraudulent.

k. If a atty has been offered stock in the client’s co as payment for his svc, the deal would be subj to the law and rules of both fees and biz transactions with clients – Rstmt. CA rules on biz transaction would have made any such deal voidable at the client’s request. 

32. The Atty’s Personal Beliefs 

a. MR 1.16(b)(4) (p. 324): The MR allows a atty to w.draw from rep a client where the client insists upon taking action that the atty considers repugnant or with which the atty has a fundamental disagreement. Of course, the atty should not accept rep in a matter unless it can be performed competently, promptly, without improper conflict of interest and to completion.

b. The atty’s own interests should not be permitted to have an adverse effect on rep of a client.

33. In Criminal Cases (p. 328):

a. The motion to recuse shall not be granted unless it is shown by the evid. That a COI exists such as would render it unlikely that the D would receive a fair trial.

b. A conflict in a crim prosecution exists whenever the circ of a case evid a rsble possibility that the DA’s off may not exercise its discretionary function in an evenhanded manner. In ans this ques, there are relevant factors to consider:

i. Size of the off

ii. The comm. Of the event to other atty

iii. The seriousness of the apparent crime.

34. Conflicts Btw Current Clients (p. 331):

a. Most ct rules
i. A atty shall not rep a person if the rep of the person:

1. involves a substantially related matter in which that person’s interests are materially and directly adverse to the interests of another client of the atty or the atty’s firm; or

2. rsbly appears to be or become adversely lmt by the atty or firm’s responsibilities to another client or to a 3rd person or by the atty’s or firm’s own interest

3. A atty may still rep a client if the atty rsbly believes the rep of each client will not be materially affected and each affected client consents to such rep after full disclosure.

4. or if the dual rep serves some societal interest that would outweigh public perception of his impropriety. 

b. It doesn’t matter that there was no conflict prior to the start of the trial btw the clients and is brought on by a whole new party in the middle of rep

c. If a atty rep Client A in a small matter and a prospective Client B comes along who wants to sue Client A in a very big matter – the lawyer cannot drop Client A and take up Client B’s case against A.

d. Loyalty to a client is impaired when a atty cannot consider, recommend or carry out an appropriate crse of action for the client b.c the atty’s other responsibilities or interests.

e. What if the atty is arguing to enforce a particular statute for Client A in one case, while arguing that the same statute is unconst in Client B’s separate case. Client A is not suing Client B, and they are not parties in a single lawsuit.

i. Rstmt explains that atty may ordinarily take inconsistent legal positions in diff cts at diff times. But the rules are violated if the atty’s arg in one case will adversely affect a client in another case.

ii. It is ordinarily proper for a atty to assert inconsisten legal positions in diff cts at diff times on behalf of diff clients. However, when a decision favoring one client will create a precedent likely to seriously weaken the position taken on behalf of the other client, then there is a conflict- such as if a statute is ruled unconst, and then the other client cannot win.

35. Conflicts Btw Former Clients and Current Clients (p. 355):

i. A COI btw a current client and former client exists only where two key factors are present:

1. the matter being handled for the current client and a matter formerly handled for the former client are substantially related and

2. the interests of the current client are materially adverse to those of the former client.

Under the MR, written informed consent by the former client cures any such conflict.

b. Substantially Related Test (p. 358) one rule:
i. The former client needs to show no more than that the matters embraced within the pending suit wherein his former atty appears on behalf of his adversary are substantially related to the matters or casue of action wherein the atty previously rep him, the former client. The Ct. will assume that during the crc of the former rep confidences were disclosed to the atty bearing on the subj. matter of the rep. It will not inquire into their nature and extent.

ii. The test is as follows:

1. the trial judge must make a factual reconstruction of the scope of the prior legal rep

2. it must be determined whether it is rsble to infer that the confidential info allegedly given would have been given to a  atty rep a client in those matters

3. It must be determined whether that info is relevant to the issues raised in the litigation pending against the former client.

iii. The purpose of the test:

1. prevent disclosure of client confidences

2. to protect a client’s in the loyalty of counsel and

3. to prevent the unsavory appearance of COI that is difficult to dispel in the eyes of the lay public.

c. Another rule for substantially related under the MR since the Cts don’t agree on the def (p. 361). Matters are substantially related:

i. If they involve the same subj matter 

ii. or if there otherwise is a substantial risk that confidential info as would normally have been obtained in the prior rep would materially advance the client’s position in the subsequent matter.

d. CA former client conflict rule (p. 362):

i. Does not used the term “substantially related”

ii. It provides that a atty cannot, without former client’s informed written consent, accept employment in a matter adverse to the former client if by reason of the rep of the former client the atty has obtained confidential info material to the employment. 

iii. Case law in CA does use the substantial relationship test in the context of disqualification motion to decide whether material confidential info has likely been obtained.

36. Screening (p. 366):

a. MR defines screening as the isolation of a atty from any participation in a matter through the timely imposition of procedures within a firm that are rsbly adequate to protect info that the isolated atty is obligated to protect.

b. MR do not approve screening as a cure to conflict for ppl other than gov’t atty or non-legal personnel. Only a few states have approved screening – not CA. 

c. The Rstmt allows screening. 

d. A very strict std of proof must be applied to rebut the presumption that an atty in a law firm has shared confidences with another atty, or when he moved to a new firm shared it with the person there.

e. Factors to be considered in deciding whether an effective screen has been created are:

i. Whether the law firm is sufficiently large,

ii. The likelihood of contact btw the quarantined atty and the specific atty responsible for the current rep,

iii. The existence of safeguards or procedures which prevent the quarantined atty from access to relevant files or other info relevant to the present litigation

iv. Prohibited access to files and other info on the case,

v. Locked case files with keys distributed to a select few, 

vi. Secret codes necessary to access pertinent info on computers,

vii. Instructions given to all members of a new firm regarding the ban or exchange of info, and

viii. The prohibition of the sharing of fees derived from such litigation.

37. Conflicts Created by 3rd Parties (p. 386):

a. Fees paid by a Third Party:

i. The MR, DR, and CA stress the atty’s central role as provider of indep advice to a client. A no. of rules are implicated when something or someone interferes with a atty’s indep prof. jmt and ability to render candid advice to the client.

ii. MR, DR, and CA - prohibits a atty from accepting a fee from a 3rd party, unless the client consents, the client’s confidences are protected, and there is no interference with the ACR. 

iii. MR, DR, and CA – where someone other than the client pays the atty’s fee or salary, or recommends employment of the atty, that arrangement does not modify the atty’s obligation to the client.

iv. A atty may disclose the insured’s confidential info, including detailed work desc and legal bills, to the insurer if the atty rsbly believes that doing so will adv. The interest of the client. 

v. A atty may not, however, disclose the insured’s confidential info to a 3rd party auditor hired by the insurer without the informed consent of the insured.

vi. If the atty rsbly believes that disclosure of the insured’s confidential info to the insurer will affect a material interest of the insured adversely, the atty must not disclose such info without the informed consent of the insured.

vii. CA allows the insured to choose its own atty.

b. Other 3rd Party Conflicts (p. 390):

i. The MR states that a concurrent COI exists if there is a sig risk that the rep will be materially lmt by the atty’s responsibilities to a 3rd person or by a person interest of the atty

ii. CA states that an atty must provide a written disclosure to the client – if the atty has a legal, biz, financial, professional, or personal relationship with a party or wit in the same matter, or if the atty knows or rsbly knows of a previous relationship of the same kind where that previous relationship would substantially affect the member’s rep. 

iii. CA also req. that the atty inform the client in writing if another party’s atty is a spouse, parent, child or sibling or has a personal relationship with the atty – the MR have no such req.

38. Rule 11 Sanctions (p. 401):

a. Although a legal claim may be so inartfully pled that it cannot survive a motion to dismiss, such a flaw will not itself support Rule 11  sanctions – only the lack of any legal or factual basis is sanctionable.

b. Rule 11 only covers paper filed in civil litigation in fed. Ct. 

c. Rule 11 req. that a atty certify to the ct that to the best of his knowledge that legal contentions are warranted by existing law or a non-frivolous argument for change in the law, and that factual contentions have or will have evidentiary support. This means that a atty’s failure to investigate an allegation, esp a factual allegation can give rise to Rule 11 sanction.

39. Other Sanctions (p. 413): A atty may not in the presence of the trier of fact, express a personal opinion about the justness of a cause, the credibility of a wit, the culpability of a civil litigant, or the guilt or innocence of a person accused of a crime.

40. Perjury (p. 439):

a. A atty can simply refuse to put on testimony or evid he rsbly believes is false, even if he does not know it to be false. So if a friendly wit or a client in a civ. Case appears to be ready to lie, the atty can and should refuse to call them as wit.

b. What to do:

i. First try to talk client out of committing it

ii. In civil case, once it’s occurred: try to get the client to recant, then disclose the perjury

iii. In a crim case seek to w.draw  if before trial; at trial, there are 3 theoretical possibilities:

1. allow client to testify in a narrative manner – CA allows this

2. Biz as usual, no disclosure to anyone – no Ct. follows this

3. Try to get client to recant and disclose perjury – most cts follow this.

