I. Ethical Lawyering

closed questions: purpose to elicit specific information that the interviewer wants to know about; don't encourage the speaker to volunteer what's most imp to them

open questions: broad, allows the interee to talk about himself, tends to get more and better information

client goals: maximizing recovery; vindication/admission of fault; publicity (have their day in court); change the D's conduct in the future; no publicity; pressuring the other side; time; changing the law; risk (filing without a chance of winning) for high recovery, or the flip, no risk; certainty (getting it over with); hassle the D

lwyrs can't take into acct their own financial interests when counseling the client--but contingency fees tend to create a conflict of interest bewteen the lwy and the client

Negative perceptions re lwyrs: motivated by greed; lacking compassion; too expensive; unethical/dishonest; arrogant; difficult to understand

Fix: respecting client goals; better client communication; don't be overly optimistic about the client's chance of winning early on (before discovery); communicate the risks of a certain course of action with the client; tell the client in advance aboutu the cost of legal fees and how long something is going to take, then they have options wrt how to proceed; tell teh client how long something is going to take; tell the client exactly what you are going to do (give the client a copy of the memo or the research); 

Role of morality in the law: what happens when a lwyer's personal morality conflicts with what the law is and with what the ethical rules are?

     Hypo: man charged with murder, suspected of more, and two girls are missing; the client tells the lawyer that he killed the two girls and buried them somewhere, the L goes to the site thinking the D is lying, but he's not.  Now the L knows where the girls are buried.  Morally: want to report the location to the police; Legally: See Model Rule 1.6 "confidentiality of information": there is only one expcetion that might apply, to prevent seriously bodily harm or substantially certain death, and the girls are already dead, so no go.  The purpose fo this rule is to foster honesty btween the client and L.  

A. Ethical Issues

1. Lawyer's Roles

Preamble to model rules: we are "zealous representatives" of the client; officer of the court; and public citizen.

Ethical rules are supposed to help us reconcile when these roles conflict.

Hypo: Reping D on PL case, P is seeking punnies, P's lawyer isn't very good and doesn't discover really imp doc written by your client which says he knew that he knew the product was dangerous because he didn't do a good job on discovery ; do you have obligation to show P's lawyer?

Model Rule 3.4, comment 1, p. 87: prohibiution against desctruction or concealment of evidence, obstructive tactics in discovery procedure, and the like--but you dont' have to hand over unfavorable evidence to the other side, but you can't hide the ball in a huge pile of documents, because it is an adversarial system.

Does the adversarial system work? It assumes that we are all equally competent.  Some critics argue that there should be changes to the system because the status quo doesn't work.  There are some rules which indicate the lawyer has to inform on the client if the client lies on the wit stand.  Critics suggest making the civil system more like the criminal system, where the prosecution is a positive req to disclose exculpatory evidence to the defense. What would be the implications of these changes be?  Perhaps more settlement if all the damaging docs were sent to the other side automatically; people may be less honest with their lawyer.  The current rules don't allow lwyrs to hide evidence.  

Hypo: What if what your C is doing is legal and technically ethical, but you feel its morally repugnant, even though it's in your client's best interests. Where you rep a company where the FTC might oppose their merger, and to put political pressure on the FTC to stop opposing the merger by firing a bunch of people by closing offices.  

MR1.2(b) p. 13: A lawyer's rep of a client does not consittute an endorsement fo the client's political, econ, social or moral views.

MR2.1 p.76--in rendering advice, the lawyer can also refer to moral, economic, social and political factors.  So you can tell your client about the client and also tell them that you think it's morally repugnant.

If the client takes the advice even through it's morally repugnant, you may be able to withdraw (if you are in the middle of case you might need the court's permission).

2. Sources of Ethical Rules

ABA Model Ethics Codes: ABA Model Code and Model Rules; most state have adopted codes similar to Model Rules; ABA Ethics opinions are non- binding, persuasive authority.

California rules: CA rules  of Professional Conduct (adopted by State Bar and approved by USSCt); State Bar Act, enacted by CA legislature; Case Law-- these are all binding authority.

Discipline of CA lawyers: USSCt has ultimate authority for imposing discipline, but they ahve operated through the State Bar Court, with approval by the USSCt; burden of proof is on the bar when imposing discipline, and then the burden is on the atty when seeking admission/readmission

Kinds of Discipline: private and public reproval, disbarment, suspension/probation (will be suspended for X years, but for part of that will be able to practice under probation); warning letter.

Admission to Bar

-18yo

-bar exam

-be of good moral character

Good Moral Character:

defined by "absence of proven conduct or acts which have been historically considered as manifestations of  'moral turpitude."  Aso, "qualities of honesty, fairness, candor, trustworthiness, observance of fiduciary responsibility, [observance] of the laws of the state and the nation and respect for the rights of others and for the judicial process."

Kwasnik v. State Bar of CA (1990): P passes CA state bar and applies for admission.  Two panels vote for admission.  Someone petitioned for rehearing, and the review committee denied the admission b/c no good moral character.  Appealed to USSCt, where he is admitted.  (Remember, the atty has the burden of proof.) P had killed several people in a drunk driving accident.  He also failed to pay the judgement against him even though he had the means to do so, and then declared bankruptcy so that he wouldn't have to pay anymore.  But the USSCt decides that he should still be admitted because 1) the conduct was unrelated to lawyering, 2) the bankruptcy relieved him of the "moral and legal" obligation to pay the family; 3) and he had 15 letters of recommendation from lawyers and judges.  The accident was also 24 years before he was trying to seek admission.  So the Court was looking at his conduct and character at the time he was seeking admission.  The State Bar believes in rehabilitation! While the lawyer has had past misconduct, the question is about his conduct and his character now.  

Should lwys ever be PERMANENTLY disbarred?  Traditionally, if disbarred, the lwy could reapply for admission after five years.  But recently, the CA State Bar began to consider a rule allowing permanent disbarment if the lwy is disbarred for the second time.  The USSCt just approved of a rule which would allow for permanent disbarment, which will only be effective when the CA Supreme Court approves of the ruling. This new rule would remove the discretion of the state bar court to readmit lwys for various offenses.  Murder is not on the list, but a L convicted of murder may not be readmitted by the discretion of the state bar court.

Helping someone to be admitted to the bar

References wrt moral character: CRPC 1-200(B): can't do that if you know someone who is not qualified in terms of moral character.

MR8.1: lwy has to disclose anything about an applicant that they know that relates to good/bad moral character.

Applying to Federal Courts

Each federal court (DC, 9th Cir) has their own bar, so you get another admitted atty to make a motion on your behalf.  But you have to be a member of the state bar in the state where the federal court sits.  If you are disbarred in a state, you are not automatically disbarred, but it is grounds for disbarment from the federal court.

In other states

Temporary basis, when you haven't been admitted to the other state's bar: 5.5c--may practice in other state in a ADR proceeding R5.5c(3)); may also petition to get pro hac vice, or convince the client to hire local counsel that you can work with. 

If you are a CO lwy and need to do something in a CA court: Look in Selected CA rules of court regarding multi-jurisdictional practice.

Arbitration: See CA Rule 983.4 "Out-of-State Atty Arbitation Counsel."  

Can CA lwr rep auto accident case in AZ court?  Pro hace vice, 5.5c2 (may act if you have been authorized, or even before if you expect to be authorized).  Or if AZ is a MR jdx?  Find local counsel, 5.5c1.

Adultery is not grounds for disciplining a L because it is a personal offense. But there are crimes committed in the personal capacity which may subject you to professional discipline. (CBPC 6106 and MR 8.4)

5.b.  Another L has a duty to report misconduct by another L if it raises a substantial question as to that L's honesty, trustworthiness (MR 8.3(a)).  

SPLIT: But no comparable rule in CA--CA lwyrs have no duty to rat on other skanky lwyrs.

3. Disciplinary Action

8/28/06

Ways that Disciplinary Actions can begin: 1) client reports you; 2) other attys or judges report you.

Drusciak: Where does the disciplinary process begin: hearing; to the review board; to the appeals court; then drusiak appeals to the CA Supreme Court. Drusiak got pre-signed verification forms from his client, and when he couldn't reach his client he used them.  Then the client didn't show up to trial because the client had died.  Result: Lwy got 30 days actual suspension and was on probation for 2 years.

Mountain: Mountain represents both sides of the adoption, pays the biological mother prenatal expenses; then he finds another couple to adopt the child and pay him $17K while he lies to his original client saying the baby has fetal abnormalities.  Result: Mountain is disbarred. Comments: This is pretty egregious conduct (3-way conflict of interest); lying to clients; and was motivated out of self-interest.

Compare Mountain to Drusiak: There was a lesser sentence for Drus because he was still motivated by client's best interest (not personal greed); also, Drus had no prior disciplinary action and he was really cooperative with the bar's investigation.  Court will look at a lwy's whole record when determining sentence.

Drusiak is imp because the lwy there is typical of type who usually gets into trouble with bar.  He was a solo practioner, who'd been practicing for a while.  Fit for Practice article: says that solos are punished most often becauses there are few rsources, it's hard for them to turn client aways because they need the business, also there's not the same amount of supervision as in a big firm.  Solos need to make sure that they don't take on too much work.  Also big prob for lwys: substance abuse. As a result, bar reqs lwys to watch videos on substance abuse--super helpful, i'm sure.

4. Beginning and Ending Lwy/Client Relationship

8/28/06

Under what circs has a lwy been hired?  

Restatement (3d) of Law Governing Lwyrs, S 14:  No need written retainer agreement or an express oral agreement; courts will infer a agreement if the L induces the client to believe that they have been hired.  Should never leave it unclear whether the client has hired you.  

Ex. Person consults you re potential case; you tell C that you don't think she has a case, "but i'll talk to my partner about it."  She waits a year before consulting another atty, when she finds that SOL has run.  Atty client relationship was established, accding to a case.  Reason: reasonably foreseeable that the C was going to rely on that statement.  

See Supp, p 31.  When You don't Accept A Case:  Lwy says "I could take that case." But doesn't confirm, and L thinks that the women is thinking about suing, but hadn't decided.  While she's waiting, the SOL runs.  Likely that an atty/client relationship had been created.

What to do?  If decided not to take the case, make it clear in a letter. Make it clear during the meeting that it's a "preliminary consultation only," and you haven't been retained as her atty.  Also, let C know of the SOL issues and other imp deadlines.  Even when there's no A/C relationship, still the Lwy has some duties to the client: 1) duty of confidentiality (See MR 1.18(b), while there's no corresponding CA rule re this, case law supports this); 2) exercise reasonable care in commenting on a case or on SOL; 3) 

To prevent re exercise reasonable care: "That sounds to me like a lousy case, but that's only a preliminary opinion, I haven't researched this, and I strongly advise you to consult another atty on this issue."

See Prob 1, p. 57: Do you have to rep every client who walks though the door?  No.  See Rest, s14, comment b.  But exceptions, CRPC s6068(h) p. 672: "Must never reject, for any consideration personal to himself or herself, the cause of the defenseless or the oppressed."  Nazi has enough money to pay for a lwy, and there's no reason to believe they've tried every lwy in the book.  Also, in a crim matter, the court can appoint a lwy.

See MR 6.2 Re appointment.  You can't seek to avoid an appt wihtout good cause.  Is there "good cause" in this case? See MR6.2(c): "the client or the cause is so repugnant to the lwy as to be likely to impair the client-lawyer relationship or the lawyer's ability to re the client" is closest. But the prob says that she believes that she could mount an effective defense.  But see MR 1.16(c), if the tribunal doesn't accept her argument re good cause, then she has to take the appt.   

Ex. Armani case:  Taking the case he did really harmed his practice.  Is this similar?  Ie, rep'ing the Nazis might really harm my business.  How "unreasonable" does the financial burden have to be under MR 6.2(b). Pretty high, because arguing this is going to be pretty speculative. If not so speculative, (ie, there are current clients which are threatening to leave) or it's going to take a huge # of hours and she's a solo, then that might be a stronger case for (b).

Skip 2.

Prob. 3: When is a L subect to discipline for continuing to rep a client, ie, when can you terminate a A/C relationship, see MR 1.16(a): 1) conflict of interest; 2) the rep will result in the violation of the rules of professional conduct; 3) if your physical or mental condition matreially impairs the lwyrs ability to rep the client; 4) if the client discharges you; 5) if the case is frivolous (MR 3.1), unless good faith argument for extension, modification or reversal of existing law. See also CRPC3-700(B), p. 655. 6) can't have corrupt motives (to harass or delay) for taking a case (part of defintion of frivolous action).  7) MR 1.3: Lwy shall act with reasonable diligence and promptness in representing the client (imp! consider if you really have the time to take on the case)

What if you don't know the case is frivolous when you take it, but realize it later?  See MR 3.1, comment 2: Lwys must inform themselves about the facts of the client's cases and the applicable law and determine that they can make good faith arguments in support of their client's positions.

So is it alright to file suit after asking just a few questions?  You do have to do some investigations before filing.  Doesn't mean you can't rely on docs that you think will come out during discovery.  Interviewing skills are going to be really important.

Frivolous actions: can be disciplined or sanctioned by the court; can be sued for malicious prosecution.  Sanctions are very common.  So need to be careful for filing sanctions motions; it tends to make the courts actually angry ebcause they see it as a "spitting fight" between two children who can't get along.  Can also be sanctioned for filing a frivolous sanctions motion.

Prob. 4: Are there sits where the client can't fire his atty: 1) when they are in the middle of trial (see Ruskin p.73 of WP).

Ruskin: D tried to fire his atty during the middle of a cross-examination; and the court said he couldn't because it would be too disruptive, also there ddint' seem to be a good reason for it. 

Hourly:  How much does a L get paid if fired for no cause, if charging by the hour: how much the L has billed.

Contingency: If the L withdraws, the L gets paid nothing, generally speaking.  Unless the L had good cause, maybe the court might give something.

Contingency: If the L is fired w/o good cause...

See three difft ways of calculating the costs:  1) Contract rule: the L gets full K price (ie, if 30% contingency, then gets 30% in the end; 2) quantum meruit: atty receives the reasonable value of goods or services up to point where atty is fired (chiefly calc'd based on number of hours); 3) Hybrid: Quantum meruit limited by the K price (ex., reas value of services is 10K, but if the client ultimately loses, then you get nothing).

Rationale for choosing the hybrid in Rosen: concerned that L would get more than he bargained for initially; want the C to be free to fire his L without concern for paying him, because the C is going to have to pay his new L too.

Prob 5, hypo: C will pay 20% if case settles, and 30% if goes to trial, and 40% if there's an appeal.  But also states a minimum of $5K, and maximum of $10K. L been fired after 100 hours.  L2 has settled suit for $13K, and repaid L $1K for expenses.  See Net recovery is $12K.  Under contract rule, 20% of 12K is $2400, but min was $5000, so L gets $5K. Under QM rule: gets $6000.  Modified QM, L gets the lesser of the two: so $5000.

Hypo: supposed added provision in the K that if the L is fired, the L gets the full K amount.  What would happen then?  Court might not enforce that provision because it's in violation of public policy.  

Prob. 6: Compare Holmes and Kriegsman: This question is dealing with when the L is permitted to withdraw from the case, see MR 1.16(b): (1) withdrawal can be accomplished w/o material adverse effect on the client; (2) client wants to do something is criminal or fraudulent; (3) client use L to perpetuate a fraud; (4) client insists on doing something repugnant; (5) client fails substantially to fulfill an oblig to the lwy (ie, fails to pay.)  See also CRPC 3-700, and 3-700(c).  These are two very imp rules that you will come back to again.  In both, not paying your bill is grounds for withdrawl.  Also, if a case has already started (ie, filed the complaint), you need the court's permission to withdraw; if they don't give it, then you can't withdraw. But those exceptions doesn't always mean you can withdraw.

See Kriegsman, where L knew going into it that the client didn't have a lot of money and that the husband was crazy and going to represent himself. They were also close to trial.  So the court says that since they took the case knowing that, then can't withdraw.  Compare Holmes where the client was refusing to pay even though they had the funds to do so and weren't cooperating at all and being abusive in general. Also the case wasn't too far along.  Permitted withdrawl.  Consider the client culpability and the lwy culpability.  Also considers how complicated the case is going to be for a new atty to get up to speed on and where in the case they are (so concerned as to the prejudice to the opposing side).

What could the lwy have done to prevent the Kriegsman situation?  You can require a more substantial retainer up front (this is the main reason for requiring a retainer, concern that the client can't pay).  Could have rejected the case in the first place.  Also could have tried to get out sooner before trial.  Communicate with the client, let the client know how much it was going to cost in the first place.  

MR 1.16(d):  Upon termination of representation, what the L must do. Give client adequate notice to get another atty, must return papers to which the client is entitled (see jdx rules--CA is much stricter on this requirement.)  See CRPC 3-700(D), p. 656: there are no exceptions, must return all papers and fees.  Doesn't matter that it's atty work product or that the client hasn't paid for that work.  Also, the lwy is req'd to keep a copy of the client file, and rules don't say how long, but it's probably about 5 years if you reason by analogy to CRPC 4-100(B).  So must give copy of the client file to client and keep one for yourself.  

5. Competence, Diligence, and Unauthorized Practice

8/30/2006

Not every violation of ethical duties will result in malpractice.  But the L might still be disciplined by the state bar.  Or both.  

Relevant rules: MR 1.1 (Competence); MR 1.3 (Diligence); MR 1.4 (communications); CRPC 3-110 (Competence and Diligence); CRPC 3- 500 (Communication); B&P Code 6068(m) (Communication)

B&P Code 6125, p. 681: No person shall practice law in CA unless the person is an active member of the State Bar. 
--What is practicing law?  Advertising as an atty, giving legal advice, you have a duty of care any time there's a reasonable expectation that the lwy might rely on you.  Giving general info about the practice of law is alright, problem is when you move to giving specific information about a specific case.  

See discussion problems on p 149.

Prob 1, p. 149 (a): yes: gave specific information; (b) yes, see MR 1.1, because she didn't do any research and a reasonable lawyer would have, see also CRPC 3-110, under CA rules, she would also be subject to discipline--consider the differences, there's an additional requirement in CA that "failing to act competently" requires "intentional, reckless, or repeated" behavior, and in this case it's likely that she was reckless. (c) What about malpractice liablity?  You don't have to show repeated offenses, and it is a pretty good case for breaching a duty of care?  But Cushing will also have to show causation and damages to recover (and it's going to be hard to show that she would have won had she filed the case on time--it's a trial within a trial).

Prob. 2:  Malpractice?  But because the judge found in his favor, he will have a hard time showing he was damaged (unless he can show conclusively that not having access to teh money for so long damaged him).  Discipline?  See MR 1.3: "A Lawyer should act with reasonable diligence and promptness in representing a client."  Comment 3, here it doesn't seem to matter that the client wasn't harmed, there's a concern for needless anxiety and undermining confidence in the lawyer's trustworthiness.  So could still be an occasion for discipline.  Also, it appears that the lwy didn't tell the client that the matter was being reassigned, and MR 1.4(a)(3) says that clients must be reasonably informed about the status of the matter, so that the client has a chance to decide whether or not to leave the firm.  Idea is to allow the client to have informed consent.  

What about the workload problem?  See MR 1.3, Comment 3: "A lawyer's workload must be controlled so that each matter can be handled."  What to do to deal with this?  Work on the weekends.  Tough cookies.  See also MR 5.2, re subordinate lawyer.  (a) a lwyr is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted at the direction of another person.  (b) a subordinate lawyer doesn't violated the RPC if that lawyer acts in accordance with a supervisory lawyer's reasonable resolution of an arguable question of professional duty--at the very least, if you tell your supervisor that you're overwhelmed and they decide that you have to do the work anyway, it's more likely that you will have conformed with the rules.  Compare 5.1(c)(1), the supervisor's responsibility, which basically says that the supervisor who told you to tough it out can be disciplined because he ratified the conduct (this is true even if the supervisor knew that you were overwhelmed and didn't do anything about it).

MR5.1(a): a law firm has to have ways of monitoring jr associate's workloads--"reasonable assurances"

CRPC3-110, p. 645

Prob. 3: Is Adams likely to be liable for malpractice?  Probably not, because there are no damages since he gave her the money that she would have recovered otherwise.  Discipline?  There has been a breach of the competence and diligence under the MR.  In CA, there is the "intentional reckless and repeated" issue.  What about the release fo claims?  See CRPC 3-400(b) and MR1.8(h):  A member shall not settle a claim for malpractice unless the client is informed in writing that the client can seek the opinion of an independant lawyer--there's a conflict of interest here.

Prob 4:  Is it malpractice to take a case when you're inexperienced?  No, see MR1.1, comment 2 and CRPC3-110(C), p. 644.  Although, if she hadn't disclosed that she was a newbie, that would create ethical and malpractice problems (misrepresentation).  The client has a right to make an informed choice.  Is it malpractice just because she loses? No.  But what is the standard?  The skill and knowledge ordinarily possessed by attys under similar circumstances--make a well-informed judgment after doing a reasonable investigation.  Mere errors in judgment or tactical judgments won't give rise to malpractice claims. (a) what would a reasonable lawyer (not all lawyers, not the majority of lawyers) have done?  up to the fact finder.  (b) this is likely a tactical decision (ie, string of experts could confuse the jury, or could impress them); (c) not looking good--this is a fundamental thing that any reasonable lawyer would have done; (d) this depends on whether a standard research technique would have revealed or not.  But in order to prevail, Crampton will still have to show causation (which is the hardest thing to show in a malpractice case).

Hypo: suppose instead that the hospital's counsel sent the lawyer a settlement offer, the lawyer turns it down, without consulting the client. The client testifies that she would have accepted the settlement. Malpractice?  See MR 1.4, comment 3: Lwy has an ethical duty to communicate settlement offers to clients.  Here, client doesn't have to put on the "Case within the case," she only has to testify that she would have taken the offer.

Malpractice Insurance:

-not mandatory, except in OR.

Should we require lawyers to tell their clients whether they have malpractice insurances?  This is being considered in CA.  It's likely that they will adopt this rule.  Malpractice actions will still affect your career: insurance doens't cover everything, have to report judgment to state bar, 

Avoiding Malpractice:
-multiple calendaring systems
-keep cient informed
-CC client on everything
-don't procrastinate
-keep a record re all phone calls to client
-keep a good relationship with your client
-don't make overly optimistic projections
-speak directly to the client
-return client calls immediately

Prob 5:  Not unusual for client to put limits on the scope of investigation, esply for institutional clients.  Any ethical problems here? MR 1.2, comment 6: scope of services may be limited by the client, but the limitation must be reasonable under the circumstances (see Comment 7, MR 1.2), and it doesn't exempt the lawyer from the duty of competent representation, the limitation is a factor to be considered when determining the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.  You also open yourself up to filing a frivolous claim because the other lawyer's research might be no good.

Prob. 6: See MR 1.5: (a) as long s the atty supervises the work, then it's alright (b) see MR 5.4(a)(1) and CRPC1-320(A):  she can't get a percentage of fees; (c) yes, see CRPC 1-320(A)(3), profit-sharing is allowed, but can't directly give a non-lawyer a percentage of fees, because if the paralegal has a direct stake in the fees, the paralegal might influence the lawyer in the case, also concerned about using paralegals to solicit business; (d) 

6. Attorney Fees and Fiduciary Duties

9/6/06: HOLE fill in with Aniesa's notes

9/11/06:  Guest speaker.

Wydick p. 118, #3: What did she do wrong? Kept the keys in her safe instead of in a separate location; and didn't keep the funds separate.  She also didn't notify the client, Welch, that Dringle had paid him through her.

MR1.15--atty must hold property of clients separate from their own property; funds shall be kept in a separate acct; must also notify and promptly deliver the money to the client or 3rd party when the L received funds on their behalf.

CPRC 4-100(B): record keeping issues.

Wydick, p. 118 #4:  
Problems with Arner:
-He has to get approval from the client about his fee before taking the money out of the client's winning. 
See MR 1.15(e): when lawyer is in possession of property in which two or more persons (like the lawyer and the client) claim interest, the property shall be kept separate by the lawyer until the dispute is resolved.  So first the lawyer has to deposit the full winnings into the client trust account, then get the client to agree to how much his fee is going to be before removing his fee from the trust account.  In this problem, the lawyer removed his portion first, and not distributing the money until the client agreed to his fee violates the last part of MR1.15(e) and see comment 3. 
-Also, it might be forgery to sign the client's name on the back of the check.

7. Confidentiality

9/11/06

There is a difference between atty/client privlege and atty/client confidentiality.

	
	What
	Where
	What communication
	Exceptions
	Who

	Privilege
	Rule of evidence
	Court proceedings
	Only to confidential comm. between Atty/Client and agents

Not objects, but all observations regarding objects
	Crime/Fraud: client sought atty's services to enable a crime/fraud
	

	Confidentiality
	Ethical duty
	Anywhere
	All info re representation
	(MR) Crime/Fraud: Only applies where Client actually used/using the atty's services to commit crime/fraud

CA has NO similar exception
	Potential clients


Problems p. 172

Prob 1(a): Gossiping about a client's reason for getting a divorce--does the privilege apply? No, a rule of evidence won't be applicable at a PTA dinner, it would apply in court proceedings.  Did this lawyer breach his ethical duty?  Yes.  See MR 1.6(a) and CPRC 3- 100, which includes some exceptions, and Bus&Prof Code 6068(e)(1) (with no exceptions).

Hypo: Sitting with partner at lunch and you're careless while talking about settlement strategies, and opc is sitting next to you and overhears.  Is this an ethical violation?  None of the rules say that the breach has to be intentional violation.  Indeed, look at comment 16 of MR 1.6.  This happens alot. But it's not a breach of confidentiality to talk with other lawyers in your law office (MR 1.6(a) "impliedly authorized in order to carry out the representation").  This rule does apply after the representation has ceased, see MR 1.9(c), and also applies to a prospective client.  Even if it's a matter of public record (something's in a court document filed in a public court), there's still a duty not to spread it around.

Hypo: what if you have a paralegal gossiping in a restaurant?  In that case, the vicarious liability stuff comes in.  So the lawyer has to take steps to instruct the paralegal that there is a duty of confidentiality.

Hypo: you prepare an email to a client discussing case strategies, and by accident you send it to opposing counsel.  Violation?  Yes.  What about a hacker getting into your system?  See MR1.6, comment 17--must take reasonable precautions to prevent the information from coming into the wrong hands, but doesn't require the lawyer use special security measures (liek encryption) if the communication affords a reasonable expectation of privacy.  

If opc opens the email, is supposed to "promptly notify the sender".  See MR 4.4(b).  this rule doesn't say that you can't read it though.  See MR 4.4, comment 2, which doens't say whether you can read it or not, because that issue is governed by substantive law.  There was an ABA ethics opinion 92- 368 says that you can't read it.  So it looks like the MR has retreated a bit from this.  In CA, there is no rule which specifically talks about this, but there is some case law which says that you can't read more than you need to know that it came from a privileged source.  And the MR doesn't say that you can't use is--but it doesn't say that you can, either. 

---End of class on 9/11/06 

9/13/06

Prob. 1(b) on p. 172:  Bartender is not an agent of the client, and privilege only applies to confidential comm.s between atty and the client, or the client's agent.  But it would be unethical to disclose this info in a court proceeding beacuse it is harmful to the client. See MR 1.6(a).

Prob.1(c) p. 172: Atty learns "in confidence" that his client is going to purchase Blackacre.  If the Atty goes and buys it first, to resell it to the client at a profit--violate the privilege?  No, it's not in a fact-finding proceeding.  But is it unethical?  He's not disclosing anything, so MR 1.6 isn't applicable; but MR 1.8 applies: you can't use information relating to rep of client to the disadvantage to the client.

Prob 1(d) p. 172: Atty buys Greenacre, property next door, knowing that the property value will skyrocket.  No privilege, and no disclosure, but MR 1.8 might apply if it disadvantages the client.  But it's a close call, and depends on the facts.  But how will the client feel about this?  

Prob 1(e) p. 172: Insurance co calls you as witz and asks you about your convo with potential client, who wanted to defraud the insurance co.  Privilege doesn't apply because of crime/fraud exception.  Ethical duty? See MR 1.6(b) There is an exception is if the client actually used/using the L's services to commit the fraud.  If judge orders the lawyer that exception to privilege applies, see MR 1.6(b)(6), makes it not an ethical violation to comply with the judge's order.

Prob 5, p. 173:  Today, client reveals that he used your services before to defraud someone, and now wants you to help him.  Now he may reveal under MR 1.6(C) to rectify the fraud that was actually perpetuated using the L's services.  Is there anything the L has to do before disclosing to the bank about the fraud?  See MR 1.6, cmt 14: where practical, L should seek to persuade the client to disclose on his own, before disclosing yourself.  In any case, a disclosure adverse to the client's interest should be no greater than is necessary to rectify the situation.

Do you have to reveal the fraud: MR 1.6 uses "may" reveal.  If the L decides not to reveal the fraud, the L should still withdraw from representation.  May you withdraw?  See MR 1.16(b)(3): Atty "may" withdraw if the client has used the atty's services to perpetuate a crime or fraud.  Is the atty required to withdraw?  See MR 1.16(a): A atty "shall" not represent a client, or where representation has commenced, "shall" withdraw from the representation if the rep will result in the violation of the rules of professional conduct or other law. See MR 1.2(d): a atty "shall" not counsel a client or engage or assist a client in conduct that the lawyer knows is criminal or fraudulent.

Going back to scenario where client tells you about past forged document, may you reveal this information in CA:  See CRPC 3-100--CA does not have a crime/fraud exception!!  "A member may, but is not required to, reveal confidential info relating to the rep of a client, that reasonably believes will result in death or substantial bodily harm."  Says nothing about fraud.  

Hypo: Client tells you he's accidentally dumped toxic waste into a river that might cause cance.  Under CA rules, can you disclose this?  You may disclose this "to prevent" a criminal act which could arguably result in substantial bodily harm.  But in this scenario, we dont' know if this is a "crime," or whether this is to "prevent" that crime because the accident has already happened.  Under the MR, See MR 1.6(b)(1): still only applies to "prevent" reasonably certain death or substantial bodily harm, but this would allow the disclosure in this situation. What's "reasonably certain"?  See MR 1.6, comment 6: deals specifically with toxic tort cases--"may" disclose if there's an imment threat of substantial bodily harm resulting from the spill.

     If it's a crime not to report the spill, then it woud maybe be ok to disclose in CA as well.

What do you do when it's not "reasonably certain"? What's the standard?  We don't know, the only clarification is in MR1.6, comment 6 p. 25.  No matter what, it's not likely that the bar is going to discipline in this situation, either way.  Seems like you could argue your way out of the disciplinary situation, but morally, it seems like it is better to tell, even though there will be a risk of disciplinary situation.

See clip from "A Time to Kill."

See MR 1.6, comment 6: this is not the kind of situation where the lawyer could actually have been disciplined, because it's not so clear that he was actually going to do something about it.  But you could argue that "the look in his eyes" really does tell him that he is planning an imminent present and substantial threat.  Could he even have told his wife?  See MR 1.6(b)(4):  to secure legal advice, but his wife isn't a lawyer.  Get legal advice from the hotline.

The key in this situation is whether he was, in fact, his client.

See also, CRPC 3-100 for what you are obligated to tell the client in terms of warning about your required disclosures.

Prob. 4, p. 173: Client tells you that he's killed his PO, and leaves his gun with you.  Does the privilege protect objects? No, but it does protect "observations" resulting from confidential communications.

See Washington v. Olwell (1964): Atty is in possession of a knife, and a coroner's subpoena ordered him to turn in the knife.  The knife itself wasn't protected, but the comms about the knife would be: like, where did you get the knife?  Who gave you the knife?  But the court emphasizes that the atty cannot be a depository for criminal evidence. The atty must turn the knife in to the police or prosecutor, but can't say where they got it. You may do testing on the knife before you turn it in.  How does this affect tampering of evidence?

See People v. Meredith (1981):  Client tells the atty where to find the vic's wallet, and the atty's investigator finds it, looks through it to determine whose wallet is.  If you take the wallet and run test, aren't you preventing the prosecution from finding where the evidence came from?  If you do this and then alter the evidence so that the prosecutor can't see the same thing as you did when you got the evidence in the first place, then you are not going to be able to use atty/client info to conceal where the evidence came from.  This would be considered a tactical situation.  If the atty ends up testifying, then you might have to withdraw because you may have a conflict of interest.

See CRPC 3-XXX: duty not to suppress evidence, see also MR 3.4

8. Third party conflicts

10/4/06

Be careful with third party conflicts to know who your client is, especially where the insurance co/father is paying the bills.

See MR 1.7)a)(2), p. 28:  There is a conflict where there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.

But there is a provision for waiving the conflict: MR 1.7(b), p. 28-29: informed consent; lawyer has to reasonably believe that they will be able to provide competent and diligent rep to each affected client (among other requirements).

Hypo: You agree to represent C in child custody case (for a token fee), and her father calls you up and asks to let him pay your regular fee wihtout telling C because her pride will be hurt. Problem?  There is a rule which governs this, MR 1.8(f), p. 39: need informed consent (plus some other requirements) to have a third party pay for another's legal services (because the 3rd party might try to affect the representation).  Can't allow this to interfere with the lawyer-client relationship. So can't do what the father is asking without telling C. See also CRPC 3-310(F), p. 649.

What's necessary for informed consent?  See MR 1.7 cmt. 18: you have to tell both parties about the risks and benefits of the thrid party arrangement ahead of time. See difference in CA rules: informed consent must be made in writing (CRPC 3-310(F)); see also CRPC3- 310(A) p 648: the disclosure of the risks must also be in writing.  But otherwise the MR and CA rules re informed consent are the same in terms of content necessary to be conveyed.

Hypo Cont'd: Suppose you get C's informed consent?  Can you still allow the father to direct how you are going to handle the case?  No, because there's still "no intereferece with the memb'ers independance of professional judgment or with the client-lawyer relationship (CRPC3- 310(F)(a) and MR 5.4(c) p. 106).

Hypo cont'd:  What if you know that the father is overbearing? What do you do? Try to advise him that you are not allowed to let him direct the litigation at all.  But if you know that depite similar warnings in the past, the guy has still tried to direct and affect the litigation, there may be a problem with you asking for informed consent at all.  See MR 1.7 cmt 15(b)(1), p. 32: representation is prohibited if in all the circumstances the lawyer cannot reasonably conclude that the lawyer will be able to provide competent and diligent represenation.  Ultimately, this will come down to whether or not you make a reasonable conclusion about your ability not to be affected.

What if you have one client, you send the bill, and you get a check from someone else?  Yes, you would have to go through this rigamorle.

Problems on p. 271:  

1. Negligence action against Client for $125K, but Clients insurance policy has a upward limit of $100K.    You think that Client has a strong defense, P only has about a 35% chance of winning. 3 wks before trial, get a settlement demand for $90K.  1) is the insured going to want to accept that offer? yes, because his policy will cover the whole amount--he doesn't care whether it's a good deal based on the risks of losing.  2) Insurance company? Given the fact that there's a 65% that the P will get nothing, they won't want to take the deal, in addition, the max they risk to lose if they go to trial is $100K, only $10K more than the offer.  Insurance co. won't want to take the deal.  So there is a conflict.  Does the Hypo above help us figure out what to do?  Atty does have a duty to communicate the offer to the client.  If your only client is the C, then you should tell them to take the offer.  But in CA, and in a lot states, you have two clients in this insurance situation: both the insurance company and the insured are your clients.  If there's a situation where there's a dispute about coverage, then you need to get the client new counsel, and the new counsel is paid by the insurance company (which is not an innate conflict, it's just a run of the mill third party payer--this L only looks at the interests of the insured).  But, If the interests of the insured and the insurance company are aligned (or if they are able to work out their problems independantly), then you may represent both.  

See tape: They have just found out that the cormer of their company's new building is on someone else's title.  To offer the stock, they have to disclose all contingent liabilities, and so this problem has to be disclosed to the SEC.  By delaying the disclosure, after the new building is built they can get clear title by adverse possession.  But delaying will affect the stockholders confidence.  So the solution they come up with is to retain outside counsel and not have the lawyer who knows about the title defect talk about it.

Whose's Wilson's client? The corporation itself. See R1.13(a), p. 57 and CRPC3-600(a) p. 653.  What about Sparks, the person who tels her to lie.  He isn't a client directly, but he's the represetative of the corporation.  Could she rep him directly?  Yes, but there could be some conflicts of interests.  See MR 1.13g p. 58 (subj to provisions of MR 1.7, conflict of interest rule: significant risk that the rep will be limited due to responsibilities to third person).  Is her representation of Sparks in conflict with the corporation?  Yes. What's best for the corp is likely to not violate securities law by not disclosing all contingent liabilities; Sparks is worred about how this is going to make him look to the board.  

Is the convo we just saw going to be covered by the atty/client privilege/ duty of confidentiality?  First, MR 1.13 cmt. 2 p.59, says that yes, this convo is covered by MR1.6 because Wilson's client is the corporation.  But this would not prevent Wilson from revealing the contents of the convo to the board, because the board is the corporation.

Hypo: What about a case where there's an investigation of bribes of foreign officers.  You as in house counsel are talking to the employees about whether anyone has committed a bribe.  Does the corp and the EE have conflicting interests?  Yes.  Your client is the org., but do you have any duties to the EE?  Yes.  You still have a duty to the corp to not reveal that convo to anyone outside the company, but that duty won't prevent you from telling others in the corp.  But do you have a duty towards the indiv EE?  See MR 1.13(f) p. 58: L must explain the identity of the client when the L knows or reasonably knows that there are adverse interests, see also MR 1.13 cmt 10, which requires the L to warn the C about the dangers of this conflict of duty (among others).  

Suppose you dont' explain your role to the EE, and the EE tells you that he took a bribe, and asks you not to tell his EE'R.  Do you have a duty of confidentiality to the EE?  Because of this role confusion where the EE reasonably believes that you are rep'ing him, then you are going to have a duty of confidentiality because that EE counts as a potential client under MR 1.18(b) p. 74.  But cmt 2 notes that a person that communicates unilaterally with the L without a reasonable expectation of becoming a client, that person is not a client.

Back to the video: Wilson tells Sparks that he has to disclose the contingent liability to the SEC, and anyone involved in the registration would be subj to criminal liability if they knowingly fail to disclose.  If Sparks goes to outside counsel to prepare a false registration statement to the SEC, and fails to tell them of the liability, then what kinds of ethical duties is Wilson violating?  See MR 1.6(b) p. 23:  A lawyer may reveal info that the lawyer reasonably believes necessary to prevent committing a fraud--but it has to be used "in furtherance of which the client has used or is using the lawyers' services." Which may be the catch, especially because a L may discuss the legal consequenecs of any proposed consequences of course of conduct (even those which may be fraudulent, as long as she doesn't recommend the means by which the fraud may be perpetuated), see MR 1.2, cmt. 9, which seems to suggest that the lawyer can't reveal the fraud.  So not allowed to reveal under MR 1.6.

(Under CA rules, no exception to confidentiality to reveal fraud)

Has she breached any other ethical duty?  Since her client is the corp, though, see MR 1.13 / CRPC 3-600:  She has to proceed in the best intersts of her client, and so may talk to the higher authority in the organization.  She has to tell someone higher in the org about what Sparks is doing, and so you can tell the board. But it does give the L some discretion: "unless the lawyer reasonably believes that it's not necessary."  What does this mean?  See MR 1.13(b) cmt 4:  which basically says that if its an innocent misunderstanding of the law which the Pres accepts, don't have to tell the board.  So looks like she has to report to the baord.

The rule is not as strict in CA: CRPC 3-600(B):  first thing is emphasizes is that you must protect confidentiality, then it goes on to say: you "may" refer the breach to the board.

In general, CA is more in favor of protecting confidentiality than protecting fraud.

Suppose Sparks gets his own lawyer and tells him what he plans to do.  The L advises him as to his personal liability for doing that, and Sparks goes ahead and does it.  That L cannot reveal that information to the corporation ebcause it is not her client.

Let's say she reports to the board, and the board doesn't act. What then?  Can she go public/SEC?  See MR 1.13(c) p. 56: another exception to MR 1.6:  But this is a "may", not a "must."  If she doesn't want to do this, then she can withdraw.  MR 1.16: permissive withdrawl.

If the corp is using her services to commit the fraud, that violates rules of professional conduct, so that L has to withdraw.  But as long as she has not involved in the fraudulent conduct, then she can permissively withdraw.

End of class 10/4/06

Start of class 10/9/06

Back to the hypo with Wilson:  MR requires her to go up the corporate ladder; CA rules don't require her to do  anything.  Then if the board tells her to take a hike, the MR says she "may" report it to an outside source if she believes that it's going to negatively affect the corp; CA says she "may NOT" report it outside.

Sarbanes-Oxley: if a securities atty becomes aware of credibile evidence that the corp is materially violating state or federal securities law, "must" report it to the org's head atty.  If ignored, must report up the corporate ladder.  Atty "may" reveal to the SEC this violation without the client's consent if necessary to prevent the client from committing the violation and if there's a reasonable belief that the violation would  harmt the financial interests of the corp. or the shareholders.  

So federal law requires disclosure, but the CA State bar has said that lawyer's shouldn't presume that the state bar won't discipline them--at this point, this discrepancy hasn't been resolved by the courts.  But they aren't in direct conflict.  Sarbanes says "may report to SEC," so it's not required.  Also, Sarbanes says "must report it to corporate ladder, and in CA it's a "may report" it.

See rest of video.  Slush fund to pay inspectors to overlook the use of nonunion truckers who are delivering defective toasters that burn people.  

1st issue: slush fund:  Wilson tells him to stop this, but she knew about it but was not involved in it.  Under the rules, this isn't assisting the fraud.  Is she required to do anything else here? Under the MR 1.13 (b), she "must" reveal that the corp is violating a legal obligation or violating a law that might be reasonably imputed to the org to the highest authority.  In CA, this is a "may", not a "must."  If she reports it to the board, and the board fails to stop it, she "may" report it outside or "may" withdraw.  Is she required to withdraw?  If her services are actually being used by the client to further the fraud, then she "must" withdraw.  

2nd issue: product liability:  He suggests that she make it very expensive for the plaintiff to pursue his case to get him to drop it and to delay it as much as possible.  See MR 3.1 p 81: a lawyer shall not bring or defend frivolous claims (so if she makes frivolous objections, that will eb a problem).  Also, MR 3.4(d): atty shall not make a frivolous discovery request, or refrain from responding to a reasonable discovery request.  In addition, MR 3.2, "a lawyer shall make reasonable efforts to expedite litigation consistent with the interests with the client."  What if delay is in the interests in your client?  See MR 3.2 cmt. 1: fact that client has a financial interest in making the litigation go away through delay is not a legitimate interst.  See also MR 4.4(a): atty can't use meams that have no substantial purpose other than to embarass, delay, or burden a third person.

     But this happens all the time.  But it's really difficult to prove. What if you are raising real objections which aren't frivolous, but the purpose is to delay?  The rules seem to say that you can't do that, MR 3.2 (delaying can't be your primary purpose). Enforcement will most likely be via sanctions from the court (money and issue sanctions--court can say that you can't raise this certain issue), rather than sanctions from the state bar.

     In CA, similar rules: CRPC 3-200(A) p. 646--"withotu probable cause" or "maliciously injuring."

Issue 3: "P's atty will be well compensated for settling."  Sounds like a bribe?  This isn't that common.

9. Conflicts with Lawyer's Interests

10/9/06 Cont'd

Problems in Book,  p 275.

Hypo, Prob. 4(a): Lawyer suggests that the C sell teh beach cottage at an auction and the L wants to buy it.  This isn't app.  See MR 1.7 (b) p. 38-39; See also MR 1.8(a) pp38-39: a atty shall not enter into a biz transaction with the client unless: 1) there are fair terms, and 2) the terms are disclosed in a writing so that he client can understand them; 3) client must have opportunity to seek indep counsel; 4) and client must give written informed consent to the essential terms of the transaction, including whether the laywer is reping the client in the transaction.  This isn't happening in this prob, so lawyer is bad.

See also CRPC 3-300 p. 647.  No biz transaction unless terms are fair and reasonable, disclosed in writing, client has opp to consult other atty, client consents in writing.  Also a more narrow rule forbidding a lawyer from benefiting from a foreclosure sale, see CRPC 4-300(A) p. 660.

Prob. 4(c): Can lawyer lend the client money to pay the back taxes? This is still a biz transaction, so these aren't prohibited, but there are specific requirements to do this.  See also, MR 1.8(e) which deals specifically with client loans: Atty shall not provide financial assistance ot a client with pending or contemplated litigation unless 1) lawyer is advancing court costs and expenses of litigation; or 2) reping an indigent client, can do  contingency fee.  Issue with this prob is if this loan is "in connection with existing or pending litigation." You don't want to encourage meritless lawsuits by paying clients to file a lawsuit they wouldn't otherwise file.  

     CA rules are a bit different: CRPC 4-210 p. 660: this rule isn't limited by loans "connected to existing or contemplated litigation"-- it's broader and covers all loans.  Also, this rule doesn't talk just about actually lending, but also covers "agreeing to pay" or "representing that you will pay" the personal or business expenses.  But then some of the exceptions narrows this scope down a bit: a) may loan for litigation expenses if you plan to collect form the recovery; b) once the lawyer has been hired, then the lawyer can lend the money to the client for a promise to repay [can't loan to get the client to hire you].  So under CA rules, the lawyer hasn't run afoul of the rules because the lawyer had already been hired.  But this is still a business transaction, so those requirements must be met.  

In general, is this a good idea?  No.

Prob. 5(a): No.  See MR 1.8(a).

Prob. 5(b):  what if you are going to benefit financially if your client wins?  As long as you can maintain indep professional judgment? See MR 1.8(i):  A lwy shall not acquire a proprietary interst in the cause of action or subject matter of litigation (except in order to pay fees).  This is because even co-parties don't always have the same interests. Also, there is no consent exception to this rule.  In CA, there is no similar rule.  But this would still be a biz transaction under CRPC 3-300(a).  

Hypo: What if lawyer enters into contingency fee agreement which gives him a 30% interest in the land if he wins.  See exception under MR 1.8(i)(b) allowing for a contract with a client for a reasonable contingent fee in a civil case.  Why? Overriding policy concern to allow access to the courts.  Even though contingency fees raise the same kinds of conflicts that these biz transactions raise.  Is a contingency fee arrangement a business transaction? See MR 1.8 cmt 1:  R 1.8(a) doesn't apply to ordinary fee arrangments (so don't have to advise the client to get indep counsel), but does apply if lawyer accepts an interest in the client's business or other nonmonetary property as a payment of all or part of a fee. 

Hypo: Sex with Client--what happens when they break up?  If the client wants to break up with the lawyer, but the lawyer doesn't want to--the lawyer can use their position of power to coerce, to prolong the professional relationship.  See MR 1.8(j): A lawyer shall not have sexual realtions with a client unless a consensual sexual relationship existed between them when the client-laywer relationship commenced.  Also, no informed consent exception under the MR.  See also CRPC 3-120(B) p. 645: no coersion, no intimidation, no continue representation of a client if the sexual relations cause the member to not give good advice.  CA rule is less strict.  

End of class 10/9/05

Lawyer as Witness

10/11/06

MR 3.7: Concern is with potential confusion with the jury. Prevents the lawyer from being an advocate in a trial where he is likely to be called as a witness, unless:
1) the testimony relates to an uncontested issue; 
2) ...

b) fact that another lawyer in his firm will be called as a witness will not prevent the lawyer from being an advocate, except as prohibited by MR 1.6 and 1.7, which deals with conflicts of interest without informed consent when the testimony is adverse to the client (which seems like it's going to be more harmful than someone else testifying against them).  But even where the lawyer's testimony is favorable to the client, won't help because it won't be credible.  There is a conflict issue regardless of whether the testimony is favorable.

Problem 6 p 276: 
a) even though the atty could ask for informed consent to deal with the conflicts issue, he still has to provide competent and diligent counsel, which he can't if he's testifying against his client. Therefore, he shouldn't even ask for informed consent because he should know that he can't provide competent and diligent counsel.  
b) can the lawyer's partner be the advocate at trial where the other lawyer will be testifying against her client?  Probly not.  See MR 1.10(a): lawyers ass'd in a firm, none of them shall knowingly represent a client when any one of them practicing along would be prohibited from doing so by Rules 1.7 or 1.9, unless the prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm. Having the lawyer's partner cross-examine his own partner won't be very helpful.
c) does the answer change whether or not the lawyer's testimony will be favorable for the client?  Any time there's a conflict issue and you're looking at informed consent, must ask whether the lawyer can continue to provide competent and diligent counsel.  It's less clear that the lawyer can't do this, but it still raises problems with cross-examination and confusing the jury.  This is a conflict, but probably something that's waivable.
--if the client gives informed consent (after explaining all of the risks and benefits of having the lawyer testify on his behalf), what else do you have to look at?  MR 3.7 p. 92-93.  Is the lawyer likely to be a necessary witness?  Yes.  Does it relate to an uncontested issue? No.  Does it relate to the nature or value of legal services?  No.  Would the disqualification of the lawyer would work substantial hardship on the client?  Perhaps.  Court will balance the interests of the client against the hardships/tribunal/opposing party.  See MR 3.7 cmt 4 p. 93:  talks about the balancing that the court will undertake. In this fact pattern, how imp is the lawyer/witness's testimony?  There were only four ppl in the room during the negotiations, and two are on the other side.  But there is also likely a chance that the testimony will conflict with another witnesses.  The big deal will be whether there's other representation available and how close to trial it is. An imp factor will be whether it was foreseeable that you might end up as a witness, if it was when you were hired, then you could easily get disqualified somewhere down the line.

See CRPC 5-210 p. 664:  fairly similar rule to MR 3.7, except that MR 3.7 didn't limit the rule to jury trials, but CA rules do.  This rule only applies to jury trials, and it assumes that the court is less likely to get confused about the lawyer's different roles.  CA rule also doesn't deal with substantial hardship, and it does include informed consent.  This is because MR 3.7 is not a conflict rule, it's a separate rule that you go through in addition to determining whether there is a conflict. The way that the CA is written, it's confusing, but it's applied similarly to the MR.

See question 7 p. 276 (b):  Can lawyer accept a small picture frame?  See MR 1.8(c) p. 39: a lwyr shall not solicit any "substantial gift".  In this factor, the small pict frame is not a substantial gift and the atty didn't solicit it.
c) but a townhouse is a substantial gift.  But if she didn't solicit the townhouse...See MR 1.8 cmt 6:  the lawyer can accept a substantial gift, but that gift may be voidable by the client under the doctrine of undue influence.  See CRPC 4-400:  no inducing a client to make a substantial gift.  See 4-400 Discussion p. 651:  a lwy may accept a gift from a member's client, subj to general standards of fairness and absence of undue influence.  The problem is whether someone will infer undue influence.

See question 8 (b) p. 276:  S is handling child custody case for husband, S's wife is rep'ing the wife.  Is this permissible?  See MR 1.7 cmt 11 p. 31-32:  Ordinarily, no, the husband and wife can't rep the different sides.  But this disqualification is "personal" and so is not imputed to other members of the firm, so the senior associate may handle the husband's case.  The main concern is confidentiality concerns, intentional or otherwise.  

See videos of interviewing exercises.

End of class 10/11/06

10. Conflicts of Interest Between Clients

11/13/06

Primary concerns wrt conflicts of interest: 
1) confidentiality
2) duty of loyalty
3) duty to represent clients competently or diligently.

Between Current Clients

Start of Class 11/13/06:  

Conflicts with Current Clients: MR 1.7; CRPC 3-310(C)

Where one client is asserting a claim against another client-->Can't rep, even with informed consent.  CA agrees, even though the plain language seems to indicate that you can get informed consent for any kind of conflict.

1st question: If there appears to be a conflict, can you still represent both clients competently and diligently?  If you can't, you can't rep both, even with informed consent.

Informed Consent:
MR 1.7, cmt 18 & 20: Must let client know the risks orally, but must be confirmed in writing.  Dont' have to have client sign anything.

CA: Must get informed consent if:

     a) clients interest potentially conflict
     b) clients' interests actually conflict.
     c) client's interest in one matter are adverse to a client's interest in another, separate matter.

CA: Must disclose in writing and must get consent in writing and signed by client.  

If later it becomes clear that your representation is going to be adversely affected by the conflict, then you must withdraw FROM BOTH.  CRPC3-310(A).

Afterwards

Can't disclose confidential information or use it to the disadvantage of the former client. 

- 

Conflicts with Former Clients

MR 1.9(a): a lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person's interest are materially adverse to the interest of the former client unless the former client gives informed consent, confirmed in writing.

     If you withdraw, you can't turn around and rep the opponent.  If you draft a contract, you can't then rep someone who is trying to rescind the contract.

MR 1.9(c): can’t use the information to the disadvantage of a former client (rule 1.6 allows you to disclose confidential info with informed consent, so technically this could be waiver).

Same rule in CA 3-301(E): Must consider whether you have obtained confidential information.  If you have, then you can't represent.

"Substantially Related" Factors (Rosenfeld):
-Factual similarity
-Legal similarity
-Nature and extent of the attorne's involvement with the case

Prob 3: Atty sets up close corporation with hubby, then wife wants to employ atty for a divorce.  See MR 1.9.  Are the matters substantially related?  Look to whether there's a likelihood of having confidential information in one case that is relevant to another case.  Close corp is a family business, and assets are related to a divorce.  There is also some legal and factual similarity (assests); nature and extent of atty's involvement (the atty's was in charge of the case)

Conflicts with Prospective Client

When interest of client you talked with, but who didn't retain you, conflicts with one of your future clients. MR 1.18.  Be careful, if disqualified, your whole firm can be disqualified.

How to deal with Conflict of Interest:

As soon as you hear about a conflict of interest, stop the interview.  If you hear confidential information that conflicts with a present conflict, then you are disqualified from both.  Duty of confidentiality applies to potential clients, either.  In order to prevent this, anytime you start talking to a potential client, find out who all of the parties involved in the action.

Exceptions to Disqualification MR 1.18(d):  after receiving disqualifying information, representation is permissible if:
-both the affected client and prospective client have given informed consent, confirmed in writing; or
-the lawyer who received the information took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prosepective client; and
     -disqualified lawyer is timely screened from any participation in the matter and
     -written notice is promptly given to the prospective client.

Imputed Conflicts
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MR 1.10(a): Disqualifications based on conflicts of interest will disqualify everyone in the firm (exception personal conflicts of interest). 

If one lawyer can't represent a client, no lawyer in the firm can rep the client.

No lawyer in a firm shall "knowingly" rep a client when any one of them practicing alone would be prohibited by MR 1.7 (current clients) MR 1.9 (former clients)--the kinds of conflicts which deal with duty of loyalty and duty of confidentiality. But personal conflicts are not imputed.

Main way around this rule is informed consent.

Hypo: wants to get the lease invalidated? 

· Here we represented him in the past – use 1.9 

· Is this a substantially related matter? Look at Rosenfeld factors: (1) a little factual similarity (2) a lot of legal similarity (3) the nature and extent of the attorney’s involvement is hge

· Are Bester’s interest materially adverse to Care’s? Yes, Care is not a party to this but Care has an interest in whether this standard lease complies with the plain English statute

Solution: informed written consent of Care

Hypo: Joint representation

· Concurrent conflicts – 1.7

· Here you have 4 potential clients, the driver and 3 passengers

· Problems: (1) passengers may end up suing the driver (2) could have conflicting interests if there is a settlement

· Waive-able? No, cannot rep A-D competently and diligently 

MR 1.7 comment 30: b/t commonly repped clients the A/C privelege does not exist

Comment 31: duty of confidentiality does not apply? Let the C’s know from the outset that you have a duty to share info with other clients

Hypo: after you take the case, C tells you that he actually did something different? Can you drop D and Can you continue to rep A-C?

· same or sub related matter, but get informed consent 

Hypo: co-defendants in a criminal matter

Conflicts issues are much more serious when it comes to criminal cases

MR 1.7, comment 23: rules advise you NOT to do this, not prohibited

What if appointed? Cannot avoid appointments except for good cause, good cause would be a conflict of interest.

11/20/2006

Hypo #1: Larry reps Alice in a lawsuit, Alice v. Bob.  Can Ann, another lawyer in Larry's office, rep Bob in the same matter?  Ist: Can Larry rep Bob?  No.  Direct conflict.  2d. If Larry can't, Ann can't.  Also, can't cure the conflict with screening.  Presumption is that if they are both working on the problem they will share information.  

Screening usually only works wtih former judges and govt lawyers.  But screening can be used as a condition of informed consent.  

Lwy goes to new firm.  See MR 1.9.  Two types of situations:

1. Limits on L based on L's rep of former client --> MR 1.9(a)

2. Limits on L based on his former firm's rep of client--> MR 1.9(b) 

"(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client

     (1) whose interests are materially adverse to that person; and
     (2) about whom the lawyer had acquired information protected by      Rules 1.6 and 1.9(c) that is material to the matter."

3. Limits on L's former firm based on Ls work while she was there--> Mr 1.10(b)

"(b) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless:

      (1) the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and

      (2) any lawyer remaining in the firm has [confidential] information protected by Rules 1.6 and 1.9(c) that is material to the matter."

Hypo #2: Larry's firm re's Alice in Alice v. Bob.  Ann, an assoc, isn't assigned to work on Alice's case and hasn't acquired any confidential information about Alice.  Ann leaves Larry's firm and joins Ted's firm, which represents Bob.  Can Ann rep Bob now that she's at Ted's firm? All the requirements of MR 1.9(b) are met, except for MR 1.9(b)(2)--Ann didn't acquire confidential information.  When you are talking about your former firm's representation, then it's the same requirement as for the L's own representation, plus the acquired confidential information.  This is because the concern is access to confidential information--here, she didn't get confid info when she was at her former firm, now she has no access to Alice's confid info because she's at the new firm.  If Alice had gotten confidential information, then no one at her firm can do the case.

Hypo #3: Same as before, but Ann did work on the case, but didn't acquire any confidential information (she just worked on a research memo.)  1) will Ann be disqualified from reping Bob?  If it is substantially related, doesn't have to have acquired confid information--> she can't work on the case (See MR 1.9(a)).  If she can't work on it, no one can work on it.

--What about law clerks, paralegals?  Information that you obtain as a law clerk, paralegal, etc., won't disqualify your firm, you may be screened in order to deal with conflicts.  See MR 1.10, cmt 4. Rationale: don't want to limit employment opportunities. 

Hypo #4:  Ann, while working in Larry's firm, rep's contractor Henry in a number of matters, including disputes with subs, including a suit against sub-K Sal.  Ann leaves Larry's firm and join's Ted's, and Henry follows her.  Before Ann joined his firm, Ted had represented Sally in a number of disputes with contractors.  May Ann and her new firm continue to pre Henry in the case against Sally?

     1st: Henry v. Sally, so start with Ted (who rep'd Sally).  Ted can't rep Sally, and rep Ted, so Ann can't either.

Former firm:  If you take the clients with you, and so leave behind no one with confidential information, then your former firm can rep a client in adverse/subst related matter.  But if you leave behind a L with confidential info, then no dice.

Hypo #5:  Ann (Larry's firm) reps David in patent matter and obtains confidential info.  No other L in Larry's office gets confid info.  Ann leaves Larry and goes to Ted, Client David follows her.  Paul sues David for patent infringment.  Ann and Ted's firm rep's David.  May Larry's firm (Ann's old firm) prep Paul in this matter?  Yes, because no one left behind has confidential information.

Problem #5:  L formerly rep'd Wazoo, so dealing with MR 1.9(a).  So we don't care if got confidential information, that's presumed.  What you need to consider is materially adverse?  Yes.  Is Wazoo v. Duke's action substantially related to the other insurance cases?  There is substantial involvement, so question is factual and legal similarities. Likely to have gotten confidential information in two bad faith insurance cases against the same insurance company?  Yes, there are likely factual and legal similarities in the case.  So they are substantially related.  So L will be disqualified.  Is the whole firm disqualified?  Yes, see MR 1.10.  What about his former firm?  Assume that former firm still handles Wazoo cases.  Then disqualified.  Assume former firm doesn't handle Wazoo cases anymore, must know if other lawyers in former firm have confidential information about Wazoo.  Screening won't help, unless condition for informed consent.

Prob #6:  L Barneo is former judge, heard motion for order against Mandell; denied motion (evidence looked thin).  Barneo, leaves, joins private firm.  New admin judge grants the motion.  Mandell wants to hire Barneo in appeal.  

See MR 1.12: Can't do it unless gives former informed consent if judge participated personally and substantially.  Must have dealt with the merits of the case to be personally and substantially involved.  But the judge can be screened off so the new firm won't be totally disqualified. But must give written notice to all parties.  
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MR 1.10(a): Personal conflict, and doesn't entail a material risk of limiting representation of the client, the conflict won't be imputed to other members of the firm.

MR 1.8: Rule which talks about conflicts arising from business transaction and client gifts.  It has its own imputation clause: MR 1.8(k): Can't enter into a business transaction/gift with another lawyer's client. 

Former Govt Lawyer

Former Judicial Officer

11. Advertising and Solicitation

Advertising: communications made to the public at large; rules on advertising is not as strict.

     Basic rule: Ok, as long as not misleading.

     Definition is very broad: includes business cards, firm letterheads, websites, presentations, seminars--virtually all attorney's socialize

Solicitation: directed at a single person who you know needs legal assistance, and is done by the lawyer in person, ; this is treated more suspectly (more invasive, because it's done in person, the client can be overwhelmed and benefits from the client's vulnerability)

     Basic rule: Prohibited, unless in specific circumstances.

     See MR 7.3(a) p. 126; CRPC 1-400(C) p. 628--prohibits solicitation unless you have a prior relationship with the person.  Under MR 7.3, may contact other lawyers to try to get work.

Hypo: Joining social club to get clients.  Depends on what exactly you are doing there.  If just enjoying the social aspects, and people happen to find out that you are a lawyer, that's fine.

Referral fees: Under MR 7.2(b):  Can't do it.  May not give anything of value to the referring lawyer in return for referrals.  But you may establish a reciprocal referral arrangement that is not exclusive and where the clients are informed of the existence and nature of the agreement.  Under CRPC 2-200, may send someone a gift for referring a case to you, but can't give cash.  Can't give substantial gift.  In CA, may get a referral from a non-lawyer.

     A referral fee is different than a shared fee as a result of two lawyers doing work on a particular matter.

Hypo: Can you give a free estate planning seminar in the hopes that people will hire you?  If you are just educating, then this won't be a problem.  The problem is that if you are handing out your business card at breaks.

Hypo: Hanging out at the local court hoping to be court-appointed?  No problem.  There's a problem if you are contributing to the judge's reelection campaign.

Advertising: MR 7.1: Can't make false or misleading statements (includes omissions); can't create unjustified expectation that results obtained in another case can be obtained in your case.  Must reference specific facts to distinguish.

Disclaimers:  MR 7.1 cmt. 3: inclusion of an appropriate disclaimer or qualifying language may preclude a finding that a statement is likely to create unjustified expectations or otherwise mislead a prospective client. Standard: reasonable person.  

CRPC 1-400(D): These are presumptions, not strict violations. Also points you to other laws.  Can't guarantee and warrantee recovery or compensation (standard 1).  Standard 2: Communication that contains endorsement or testimonial, unless contains disclaimer that it's not a warranty or guaranty. Standard 3: Communication to a person the lawyer knows to be under stress so that they might not be exercising the right judgement (ex. sending flowers to hospital or funeral with business card).  Standard 4: No communication at scene of accident or on way to the hospital.  Standard 5: Must have disclaimer for dramatization.  No impersonations of attorney or client.  Standard 14: Can't imply no fee without recovery, unless you expressly disclose that the client is going to be liable for costs.  

Can you publish a brochere that includes your fees and describes that you specialize in appeals.  Any problem?  MR 7.4(a):  Lawyer may state that they specialize in particular fields.  These communications are still subj to the false and misleading standard applied to MR 7.1.  A lawyer shall not state or imply that he is a certified specialist in a particular field of law, unless they have been certified by the appropriate state authority or that has been accredited by the ABA.  Must name the certifying organization.

End of class 11/1/06

Start of Class 11/6/06

See problem 2 p. XXX--Where to draw the line between solicitation and advertising.

Is it solicitation to put an ad in a newspaper that is targeted towards a group of ppl that she knows may be in need of an article?  See CRPC 1- 400(B).  No, this is not solicitation: Solicitation must be delivered in person or by telephone (or directed by any means to a person rep'd by counsel).  But this would be a "communication" under the CA rules wrt CRPC 1-400(A)(3) p. 627, so it can't be misleading.  See also MR 7.3(a): solicitation is in-person, live telephone, or real-time e-contact.  

What about form letter inviting ppl to contact the law firm?  Still not solicitation.  See MR 7.3(b) p. 126: can't solicit in writing if the prospective client has made known that they don't want to be contacted or the solicitation involves coersion.  See also MR 7.3(a): Must include words "Advertising material" on the outside of the envelope and during the communication.  Also not solicitation under CRPC 1-400(B) p. 627.  

Can hire team of telephone solicitors?  No.  You can't violate a disciplinary rule through someone else.  

What about recorded telephonic communications?  Under the MR, not solicitation because they aren't live.  But CA treats these differently--this is solicitation in CA.

Can atty stand at factory gate and hand out pamphlets?  Is the message being delivered in person if you are standing there but handing out paper materials.  There are no cases on this--could go either way.

What about if the atty says something while he's handing out the pamplets?  Most likely will be solicitation.  Reason why handing out these in person will possilby be treated as soliciation is there's a chance that the act of handing out the pamphlets will start conversations, which are not allowed.

What about real time chat room discussions?  Under MR 7.3(a) this is a solicitation.  This is different from a regular email.  Email is treated under MR 7.3(b)--like a letter.  Same reasons for treating recorded conversation differently than live converstaion: more opportunity to reflect/ignore a recorded telephonic message.  CA doesn't talk about e-communications in def. of solicitation.  These are treated as a communication, not a solicitation in CA.

Prob 3:  Atty sees a woman in a court house, offers to represent her for a fee.  Is this appropriate? Under MR 7.3(a), this is a solicitation.  Also solicitation in CA.  

[If you had offered to rep her for free--then not a soliciation because it's not "for pecuniary gain.]

12. Candor

This requirement can conflict with other values: duty of loyalty, confidentiality, zealous advocacy.  This duty is meant to place limits on some of the other

To client

To 3rd Party

MR 4.1: Can't knowingly: make false statement of material fact or law; fail to disclose a material fact when disclosure is necessary to avoid assisting criminal ...  There is no exception for duty of confidentiality.

B&P Code 6068(d): No exception for confidentiality.

See problems p. 194: 
Problem 2: You don't have to disclose the existence of the witness.  MR 3.4 p. 87: A L shall not lawfully obstruct another party's access to evidence or unlawfully destroy or alter evidence.  CRPC 5-200.  This won't require disclosure in this case. The adversarial system expects each side to bring forth the evidence that supports their side; L generally has no affirmative duty to inform an opposing party of relevant facts (MR 4.1, cmt. 1).  But there are special rules for prosecutors.  

In regards to discovery, if you answer a request for information you have to answer it truthfully and not suppress anything.

Hypo: When talking with OPC, you tell them that you have a witness who saw the accident. You don't.  Saying you have a witness when you don't 

11/27/06

MR. 4.1: In the course of representing a party, shall not make a misrepresentation of material/verifiable fact.  See. cmt. 2.  This rule applies to facts, not puffery (value of settlemtn or party's intention to settle, estimates price or value).  No corresponding CA rule.  Only talks about duty to use means consistent with the truth.

Hypo: Hiring investigator to do juror research.  You can do this, but you have to be careful to make sure that you don't influence anyone, directly or indirectly.

MR. 3.5: Lwy shall not seek to influence a judge, juror, or prospective juror by means probitited by law; communicate ex parte with such a proceeding.  See PC 5-320 pp665-66: (a) Can't communicate directly or indirectly with anyone the lawyer knows to be a member of the venire from which the jury will be selected.  (f) also can't contact family members; (e) can't directly or indirectly conduct an investigation which is likely to influence the state of mind of such a person in connection with present or future jury service.

Hypo: Can you search through property records and voter records?  Yes, they are public records.

Hypo: Middle of trial, and you get into the elevator and there's a juror there who asks you a benign question.  MR 3.5.  Lwy shall not seek to influence a judge, juror, etc.; or communicate ex parte (with opc not present) with such a person except as permitted by law.  So you can't talk even about small talk.  CRPC 5-320(B): During trial a member connected with the case shall not communicate directly or indirectly with any juror.  No exception for small talk.  

Hypo: Mom is on a jury, which you aren't a lawyer for, calls you to tell you about it. CRPC 5-320(C) p. 665.  No lawyer can communicate directly or indirectly concerning the case with anyone who's a juror.

Hypo: Having lunch at cafe, you see opc's paralegal and a juror having lunch and chatting.  CRPC 5-320(B): during a trial a member connected with the case shall not communicate directly or indirectly with any juror.  This owuld be considered an indirect communication.  If the paralegal's lawyer didn't know about it, if he ratifies it or didn't take reasonable steps to prevent it.  In addition, once they find out about it they have to reveal it promptly to the judge.  But MR 3.5, can't communicate ex parte with the judge during the proceedings; see also CRPC 5-300(B).

Oftentimes the lawyers want to talk to the jurors after they come to a verdict.  There's nothing in the MR which prohibits that.  In CA, after the verdict you just can't harass the jury or influencing the jury in future jury cases.  So don't tell jurors stuff that will make them less excited about being jurors.

Contacting a witness on the OPC's witness list.  MR 4.2 says you can't contact represented parties, so as long as the witness doesn't have her own counsel, can contact them. See also CRPC 2-100(A), same rule.  MR 4.3: In dealing with an unrepresented person, can't imply that you are disinterested, nor give legal advice to an unrepresented person if that person's interests are in reasonable conflict.  No corresponding CA rule, but rules about deceit would likely apply.

To Tribunal

MR 3.3(a): Can't make false statements of material fact, or fail to disclose material facts...

MR 3.3(b): Lawyer must take reasonable measures to prevent client from lying, even if it requires disclosure of confidential information. [The duty of candor is much more stringent in regards to candor to the court, rather than to 3rd parties.]

B&P Code 6068(d), p. 671: Must employ means consistent with the truth, and no exception to confidentiality under the CA Rules.

Ex Parte Proceeding: Where only one side appears before the court, there is an affirmative duty to inform the tribunal of all material facts known to the lawyer which will enable the tribunal to make an informed decision whether or not the facts are adverse.  MR 3.3(d).

Prob. 1 p. 193:  There is a duty to reveal adverse authority.  MR 3.3(a)(2): A lawyer shall not knowingly fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the  lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel.  Rationale: legal argument is a discussion seeking to determine the legal premises properly applicable to the case; not a matter of marshalling evidence competitively. Failure to reveal is misleadnig the judge.  See also CRPC 5-200 p. 633, same rule applies in CA even though not explicitly mentioned in CA rules.  Also has a prohibition against intentionally misquoting to a tribunal a book, statute, or decision (like inserting ellipses to mis-rep the court).  Also must update your research in between filing your brief and making the oral argument.

(a): must reveal.
(b) no
(c) controlling jurisdiction, but it's not necessarily directly adverse to the client's position.  this doesn't sound like it's the kind of thing that you would have to reveal, esp if it's only applicable by analogy.

Hypo: Reping P against Insurance Co., D moves for MSJ, arguing SOL expired.  Partner decides to argue it himself, but you've done the work. During the argument, the partner misrepresents the record to the court, and you, the associate, know that he's done that--must correct the partner's misrepresentation.  "There are circumstances where failure to make a disclosure is an affirmative misrepresentation." MR 3.3 cmt. 3.  

What do you do?
1) ask for brief recess, and talk to the partner.  it's possible he made a mistake.
2) if partner fails to correct the misrepresentation, you would have to tell the court.

Problem 3 p. 194:  L reps drug co who produces Luxair; accused of giving stomach ulcers.  gets discovery req for all docts related to Luxair.  Main ingredient in Luxair is phlogestin.  No docs saying Luxair causes ulcers, but there is a doc relating phlogestin to ulcers.  Do you have to read discovery request broadly or narrowly?  Narrowly.  It's an adversarial process.

Problem 4 p. 194-95:  L reps D who lies about alibi and gets friends to lie about alibi.  But D wants he and his friends to testify.  You can't offer false testimony. But if there's any room for doubt, though, you have to allow him to testify.  What counts as knowledge?  A person's knowledge may be inferred from the circumstances, so can't bury your head in the sand.  MR 3.3 cmt 8 says that L can't ignore an obvious falsehood, but should resolve doubts about the veracity of testimony or other evidence in favor of the client. 

MR
Lying Witnesses: If actual knowledge Wit will testify falsely, must prevent from testifying.  If there's room for doubt, may prevent wit from testifying.

Lying Criminal Defendant: If actual knowledge, can't prevent D from testifying.  But must seek to persuade the client not to do it.  Must tell him consequences of lying on the stand: penalties for perjury, you might have to withdraw,  and you might have to tell the court that he was lying.

     If D does lie, L can't elicit the false testimony, and the lawyer must take reasonable remedial measures.  Withdrawl is an option, but the court isn't likely to let you out.  Frist, try to convince the client to rectify the fraud himself.  If that fails, must take further remedial action.  If withdrawl isn't permitted or wouldn't remediate, the must disclose to the court.  

CA Rules
BPC 6068(d):  There is no way to reveal to the court that the client has lied.  There is no affirmative duty and there's no exception to the duty of confidentiality.  So instead, you use the narrative approach.  You may not ask specific questions which elicit false answers.  And you can't rely on the false testimony in your closing.

Hypo: What if you learn about the perjury 10 weeks after the D is acquitted.  See MR 3.3(c): the duty only applies until the proceeding is concluded.  A proceeding has concluding when a final judgment in the proceeding has been affirmed on appeal or the time for review has passed.  In this hypo, no luck because of double jeopardy.  But if the D was convicted with the false testimony, can bring it up in appeal. Usually have to appeal within 90 days. Doesn't explicitly apply to habeus proceedings, but it seems like it should. s

13. Fairness
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Prob. 8: OPC produces barely legibile documents, you learn from the duplication center that the OCP deliberately requested the docs be copied this way.  Since they are barely legible, it's possible (close call) this is a violation because the intent behind it was to make it difficult to read.   

Can you talk to the duplication center person if they are an ee of OPC?  If his actions can be imputed to the OPC, then you can't contact him.  But if this copying was outsourced to kinko's, there's no problem with talking with them.

See MR 3.4(a): A L shall not unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or conceal a doc or other material having potential evidentiary value.  See also MR 3.4(d): can't fail to reasonably comply with a discovery request.  CRPC 5-220, a mbr shall not suppress any evidence that the member or the member's client has a legal obligation to reveal or produce.  

Also not allowed to intentionally delay litigation.

Talking outside the court: MR. 3.9: Lawyers who are participating or have participated in a proceeding can't make extrajudicial statements which are likely to prejudice the proceeding.  Specifically, lists things that are more likely than not to prejudice the proceeding:  reputation of party or witness, the identity of a witness, or the expected testimony of a party or witness. There are other things you can't talk about either.  Be careful when talking with the press.

Line between vigorous advocacy and obstructive and harassing tactics:  getting disciplined / sanctioned can be detrimental to your career and can hurt you in the eyes of the court.

Matter in Vincente: This atty was disrespectful towards the court.  It was so bad this lawyer was suspended from practice. MR 3.5(d): can't engage in conduct intended to disrupt the tribunal.  MR 3.4(e): allude to a matter not reasonably relevant or not supported by admissible evidence, stating personal knowledge of facts at issue or personal opinion about the credibility of witnesses.  MR 4.4(a): can't use means which will embarass people.  B&P 6068(b) Atty has a duty to maintain the respect due to the courts justice and judicial officers.

Beware of filing motion for sanctions, courts don't like spitting matches.  

14. Advancing Expenses

11/27/06: 

CRPC 5-310: you can advance the fees of the expert witness, the expenses reasonable incurred by a witness in attending or testifying, and reasonably compensate a witness for loss of time in attending or testifying.  

This is allowed because otherwise you couldn't get people to testify.

B. Interviewing

9/13/06, cont'd

See Tom Selleck Clip:

What did the client want?  To have an amicable divorce, and maybe the client wants to handle himself?

How did the lawyer handle it?  Brings up problem that might happen in the future.  Almost seemed that the L was mocking his attempt to be amicable.   What about his body language?

Questions should have asked: what kind of divorce does she want? what kind of assts are at risk?  what does she want out of the divorce.

Talk about the pros and cons of different ways of approaching a problem. Keep eye contact.

See Philadelphia, and watch for body language.

9/18/06

Another video on interviewing (L with black bushy mustache and female client in a blue dress and odd teeth): what is the L doing to make the client comfortable? what techniques is the L using to show the client he is listening.

Compare this with two interviews we saw last Wed.  Physical setting? There's nothing between the atty and client.  They are on the same level.  Looking to put the two on equal footing.  Makes the client feel more comfortable because it's more conversational.  Uses active listening.  Showing empathy.  Responding to what she says about her son's illness.  He repeats back to her what he thinks she just said (summarizing back) and also seeks clarification.  Summarizing makes sure that you got the information right and lets them know that you are listening--if you get it wrong, the client can correct the misunderstanding.  Also, if you aren't taking notes (which is good because you maintain eye contact and allows you to engage the client better and to pick up on visual cues) then summarizing helps you to remember.  Also, can help to elicit more information from the client and get a client back on track.  

Be careful to not interupt the client.  Sometimes ppl think that he's a little paternalistic.  Keep in mind who your client is--if you were acting like this with a partner in a law firm they might get offended.  But with this client, she seemed kind of shy and tentative.  

Keep with open questions because you want the client to tell you the story in his or her own words--which is imp.  Can help to develop a raport with the client, help them feel more comfortable.  Closed questions can interrupt people's train of thought, or it can get them focused on another thing.  So sometimes a closed question can be used to get the client off a tangent.  But closed questions tend to emphasize what the L thinks is imp and what the L is focused on-- and sometime this results in a distorted answer because the question framed the issue in the lawyer's words, rather than the client's.  

Problem with open questions: Clients can wander all over the map, don't necessarily stimulate the client's memory, and the client can not give you what you want.

Use open questions at the beginning of the interview to learn why the client is there, what his or her concerns are.  To narrow the conversation, start to use closed questions to get the relevant details.  Also, if you leave the quesitions open for too long the client might not give you relevant information.  Also, you can use closed questions to frame embarassing quesitions in a less traumatizing way.

See next video (Crazy L with client who sells Cozy Legs)--L starts out with too many closed questions--ask yourself: is the L focusing on what the client thinks is the problem?  This L asked a first open question, but then would cut him off with a closed question.  Also, it took way too long to figure out what the client's problem was. But even though he was taking notes, he wasn't getting any relevant information because he didn't know what the problem was.

Leading question: a question phrased in such a way as to suggest what the answer should be.  Sometimes, they can have some use when dealing with a sensitive area.  But there are some serious disadvantages because you might get an inaccurate answer.  There is also an ethical problems as well-if you are putting words in a client's mouth then it might be construed as suggesting that the client lie.

Video (Male L with a female client):  By suggesting that doctor's make a lot of money and that the inersection was dangerous, without hearing how the accident occured from her perspective first, he encourages her to phrase her story in a particular way.  He also makes her feel bad about not getting the names of all these people right off.  And it takes him a while to figure out the precipitating factor for coming in to see him.  Then he assumes that she wants to sue, rahter than just get the insurance money.

He assumes that her goal is to get as much money as possible, and thereby conveys that he wants to get as much money as possible. Also, he doesn't care taht she was injured, he just cares because it makes her chances of recovery greater.  He also constantly judges her about not getting the names.

Video (female L with same female client):  L let's the client control the situation.  L sets up the stage, explains the process, explains that the client can choose whether or not to work with the client.  Explains the fee situation.  The L is very empathetic through her nonverbal communication, but her verbal emphathy wasn't over the top.  Also summarized back.  Biggest difference: the client is doing most of the talking!!!

1. Exercise

9/20/06

Description of interview exercise.  No class on 9/27, unless being videotaped. Switch numbers 3 and 14.

2. Stages of the Interview

9/18/06 cont'd

Stages of the Interview:
1) intro--ice breaking
2) prelim prob identification
3) prepatory explanation
4) fact gathering--overview
5) theory verification--zero in to get details on relevant issues based on your assessment of the problem.
6) adjournment.  

Introduction
-introduce yourself, make client feel comfortable, chit-chat, keep client's circumstances, demeanor in mind.  ask client if seen a lawyer before.

Prelim. Problem Identification
-General nature of client's problem;
-Client's desired objectives (how would you like to see this come out?);
-Client's idea for achieving objectives (optional);
-Finding out the client's other concerns.

     Techniques: open questions; active listening techniques (summarize and following up with "anything else?" to jog the client's memory); eye contract, limited note taking

end of 9/18/06

9/20/06

Stage 3: Prepatory Explanation:  
Let client know what's going to happen (what to expect during the interview, how free consults work, when fees set in) and make the client feel comfortable.  

Also discuss confidentiality (helps aprehensive client to feel better about revealing embarrassing secrets).  

If you let the client know that you might take notes, that might make client feel more comfortable (but stick with minimal notetaking).

Fees?  Don't necessarily going to discuss specific numbers, but if you are providing a free consult, it will help ease the client's mind if you tell then that it won't cost them money now, and that you will discuss the fees with them if you both decide to work together.  If you are going to charge for the consult then you do need to inform them of that. Also, if the client brings up their concern about fees, then it would be appropriate to discuss them, but can't say much because at that point you won't know how much it's going to cost them because you don't know much about the facts of the case.  In this case it's app to put the talk off a bit because you just don't know.

Any questions?  Allow the client to ask questions initially.

Techniques: brief, simple, clear; adjust your explanation to fit client's needs, experience and demeanor.

See video of "Wolfman": L is talking to someone who's been sued for false arrest.  Is the lawyer doing a good job of getting the facts? Starts immediately with closed questions so it's hard to tell.  Also, he seemed kinda judgmental.  

Stage Four--Factual Overview:
-Obtain the facts from the client in a narrative fashion with minimum interruption from the attorney.
-You want the story told chronologically (or topically if problem does not lend itself to chronological telling)
-This ensures that the atty sees the big picture, gets all the facts, and then can asked closed questions to fill in the gaps

Tehcnicques: Client--start at the beginning, go step-by-step chronologically; get the client to do most of the talking; use minimal prompts; minimal follow-up questions to clarify, then help the client return to chronological story; fill in gaps in the chronology; active listening: summarize periodically, empathy, praise; return rambling client to definite point in time in story.  

Sometimes just summarizing information which is relevant (when the client has given you lots of relevant and irrelevant information) can get the client back on track.

These techniques sound easy in theory, but in practice it's really hard to get a client back on track.

See Video of Lease dispute ssue interview: L starts with a short prep explanation, probly because the client seemed like a sophisticated client.  She would also summarize to keep the events in order, fill in holes and clarify.  She did very lttle talking though.  When she did fill in gaps, she summarized and took the client back to a particular point in time and asked, "what happened next?"

Step Five:  Theory Verification
-goal is to explore possible theories of relief or defense.  after getting the whole story, go back and fill in the gaps to support that theory.
-prepare ahead: write down possible theories and elements that need to be established
-using information from the factual overview, go back to events that are likely to hold evidence for these elements.

Tehcniques: "T funnel"  Start at the top of the "T", identify topics and with open questions, keep going until you've exhausted the client's spontaneous memory.  But always want to do as much at the "top" of the "T" with the open questions, before you move to narrow questions.  At this point you begin with the narrow questions, where you are trying to jog additional memory.  End with one more open question.

Use summarizing, visualization, empathy, praise and fulfilled expectations.

Then repeat with next topic.  Avoid getting side-tracked--park new issues and come back to them in a separate T-funnel.

Example: In a Fraud claim, you are going to have to establish that there was a misrepresentation or concealment, and to do that you have to probe the communications.  Top of the "T": "what else was said, what else was said...."  Bottom of the "T": Then "was anything said about this?  What about this?"

**Always get names, because you are always looking for witnesses.

See Video about credit rating case.  

Probing Conclusions: People tend to talk alot in conclusory statements, and so you need to learn how to break them down--what facts are the client using to make those conclusions.  "What leads you to believe that, e.g., "The police officer was obnoxious."  Don't necessarily interrupt to probe conclusions, but make a note to come back to it.  

Probing Clumped Events:  Sometimes people speak about a series of events as one.  "I agreed to buy the car" really includes a number of events.  This is one of the things that's most difficult to do.

**Also, think about the types of evidence that you are going to need in this case: direct, circumstantial., credibility.  Ex. cricumstantial evidence:  you want to ask if X is true, what else is likely to be true? Ex. Client claims was only driving 5mph when she got in an accident.  If that's true, what else is likely to be true?  Look to damage to the other car.

Hypo: Client has suffered a stroke from taking a prescribed medication.  Client wants to due doc for malpractice for failure to obtain informed consent before prescribing the meds.  One of elements: doc failed to tell client about risks associated with the medication.  What kinds of direct evidence are you going to look for? First, identify each of conversations the patient had about the meds. Go back through each one, and find out what was told to her about the meds.  Do sep. T-funnel for each of the converations.  "What was told to her about the meds?" "What else?" What else?"  Pharmacist conversations?  Any documentation received with medication?  Were there any witnesses to any of these convos?  Nurses? Companions?

What about circumstantial evidence?  Other treatments?  Did the doctor ask about about sensitivities to medication?  What about conversations she had with other people about the medication after seeing the doctor?  Were you under stress when you went to see the doctor?  Do you suffer from any other issues?

End of 9/20/06

9/25/06

Next week we return to ethics for a bit.  Poop.  Oct 16 we will start counseling, then another practice exercise working in pairs, where everyone will be taped.  The partners you choose for the ungraded practice, you will use for the graded assignment, which will consist of a tape and some written work written jointly.  So pick your partner carefully.  You are graded individually on the tape, your ability to work well with the other person will influence your grade. Written work is a joint grade.

Credibility Evidence:  what kinds of evidence could affect the accuracy of the client's account?  

From hypo last time:  what other things could affect the accuracy? drugs; stroke; how much time has passed since it happened; consistency; prior experiences which might color the way they perceive the current events; embarrassed about certain facts; wanting to present the best picture of their case; how close they were to the event; their sensory abilities (hearing/eye sight); how much attention they were paying at the time/distractions at the time of the incident; how quickly it all occured.

See clip from "Anatomy of a Murder:"  Client is charged with murder, and has admitted that he shot and killed the man who raped his wife. Is there anything the atty is doing that will affect the accuracy of his client's statement?  While he didn't ask leading questions, he "lead" the guy by describing the law before he got the actual facts from the client.  The problem with that is he's encouraging the client to give him information which would make your case fit under the particluar excuse--suggesting the client alter his statement. Also, it didn't look like the client was trying to give accurate information to his lawyer: "Am I getting warmer?"  Get the facts first--don't give the law first otherwise you run the risk of affecting the accuracy of the client's statement.

Also, don't ask leading questions or too many narrow questions; also, dont' appear judgmental.  Or even pressing too much for detail, because the client may feel like he has to make things up to fill in the gaps.

Difficult clients:  Reluctance, ramblers, angry

Reluctance:  May be because the client is embarassed about the subject matter.  Narrow questions can be better here because it helps to normalize the behavior and you can phrase it in a better way. Emphasize confidentiality.  Remind them that it's important that you know all the facts.  Empathize with the client on how difficult it is to talk about uncomfortable topics.

Liars:  Can be shown by: unwillingness to give details-->press the client for additional details; may also give too many details (implausibility and details they really shouldn't know), and their demeanor; to prevent a client from lying in the first place, build up a rapport with the client, because if the client trusts you, they may eb less likely to lie;  if you hear contradictory statements, try to get the client to clarify without seeming confrontational.

See tape of confronting a lying client: "Witness for the Prosecution" Atty used a very confrontational method to find out if he was lying; instead, he could of phrase it in a way, "the prosecution may ask you this, ..."  Using these hypos may make it seem less confrontational.

Ramblers:  Sometimes clients ramble because they want to avoid an issue, or because they don't know what's relevant to their case. Summarize the relevant facts and then ask a narrower follow up question.  

Angry/Emotional Clients:  See video: client is a doctor, daughter of the managing partner, and the case is given to a young assoc.  Client takes care to garage and get's estimate for $1900, and then garage calls her to give her a higher estimate.  When she shows up, he's prepared a $3000 estimate.  They get in a verbal argument.  She takes her spare key and takes the car from the garage.  

     What went wrong? It seemed like the atty and client were on opposite sides.  By letting her vent and summarizing back to her might have gotten at what was really bugging her--the fact that her former family friend was so rude to her.  The client was not concerned about money.  dont' let the client ramble forever, but at least let her vent a little bit so she feels that he's been listening.  He also told her immediately about what he was doing wrong.

Stage 5: Ending the Interview
-give client a tentative assessment, if you are able (but be careful because you won't have all the facts yet, and you may not know enough about the law--but good to note what additional information you need in order to evaluate their claim)

-clarify relationship***leave the mtg with a clear understanding as to whether you have the authority to go further, and if so, what are you authorized to do?  It is easy to inadvertantly to create a atty/client relationship--simply if teh client manifests an intent to hire, and the atty fails to clearly relate an intent not to take the case and where the 

client is reasonably relying on that. But you don't need to pressure the client to hire you instantly.

     How do you find out?  "Next step is for you to decide if you want to hire me.  You might want to talk to some other atty's, and in the meantime, you aren't going to do anything further in connection with their case."  Then send a follow-up letter, regardless of whether the client hires you then or not.

     You should also notify the client about SOL, even if you aren't hired.  Make sure that they understand what a SOL is, what it means, and either let the client know what the SOL is, or if you don't know, let the client know that so that they can see another atty immediately.  In the confirming letter, do look up the SOL and let the client know when that was.

-discuss fees (required! and recommended that you get it in writing after the initial interview, sent in the mail): ask for retainer, decide how much you are going to charge initially (contingency/hourly); whether it's going to go up if you go to trial, etc.

-review next steps by lawyer and by client: what else you need from the client, additional information? documents? research (and be specific)?

-discuss next appt or communication--so the client knows what's going to happen next

-questions?

See video of interview: While he didn't discuss fees or clarify the relationship, he did talk specifically about what he was going to do soem research on particular issues, is clear about setting up next appt, clear about discussing what he needs the client to do.

End of 9/25/06

3. Review of Videos of Interviewing

10/16/06

Ways to deal with ethical issues:  a) phrase denial of client's suggested means to deal with ethical issues in terms of how it will affect the strengths of their case; b) emphasize the good aspects of the unethical option (ex. the fact that the friend was trying to help by backdating the policy); c) watch the inflection in your voice.

Have an outline on things you really want to hit before the end of the interview.

Working with the partner: make sure to divvy up each step, so that one person is doing the talking, and the other is listening and taking notes.  

Fees: talked about contingency fee, but must make certain the client must pay costs of litigation (filing, deposition costs, expert witnesses, court fees)

C. Counseling

10/16/2006, cont'd (1st finishes talking about the interviewing videos)

Def: A proces where the L helps the C reach a decision.  The L identifies potential solutions, as well as their probable positive and negative consequences, and then helps the client weigh those consequences to determine which option is most appropriate. Identifies 1) goals; 2) alternatives; 3) predicting consequences of those alternatives; 4) help the client weigh those consequences

Compare with legal advice, which is giving your legal opinion about things.  In counseling, the client has a much more active role.  The lawyer is a facilitator.

SEE 
MR 2.1: L render indep professional judgment and render candid advice; L may refer not only to law but to other considerations such as moral, economic, and other relevant considerations; 
See also MR 1.2 cmt. 1: don't be detered from giving candid advice just because it's unpalatable, but can try to present the advice in a way which tries to sustain their morale.
See also MR 1.2 cmt. 2: sometimes it's inadequate to just state advice in terms of legal advice; it is proper for a L to refer to relevant moral and ethical considerations in giving advice--in the video, the L said that even if the case isn't strong, C did take the bribe, and so would want to resign for moral reasons.
See also MR 1.2 cmt. 4: where consulation with a professional in another field (phychiatry, financial) is itself something a competent lawyer would recommend, that something you should do

MR 1.2:  L shall abide by client's decisions re objectives and consult with client re means (C decides objections, L decides means, but consults with C);  Must consult re settlement and plea agreements--it's the C's decision, and the "L shall abide" by that decision;
See also MR 1.2 cmt 2:  L's usually defer to C wrt expense and concern for third parties

MR 1.4:L shall explain a matter so that the client may make an informed decision:  keep the client reasonably informed and keep the client updated;
See also MR 1.4 cmt. 5: C should have sufficient information to participate intelligently in decisions concerning the objectives of the representation and the means by which they are to be pursued, to the exteny the client is willing and able to do so

MR 3.1: L shall not assert frivolous claims or defenses--in this case, it would not be frivolous to proceed even though the L knew that C took the bribe and there is a special exception to this rule about criminal defense, where the L can defend to that each element fo the crime is established;
MR 4.4 (L shall not use means that have no substantial purpose other to delay, embarass, or burden a 3rd person)

See LA Law video: How is the L counseling the C?

May the L withdraw?  See MR 1.16 (a) is mandatory withdrawl; (b) is discretionary withdrawl.  What about MR 1.16(b)(4): the client insists upon taking action that the lawyer considers repugnant or with which the L has a fundamental disagreement.  And there's no reason for mandatory withdrawl because C isn't demanding the L to violated a rule of professional misconduct or any law, esply because the L is allowed to demand the prosecution prove its case in the criminal case.

C can determine whether he wants to testify; and in a crim case, can't present false evidence.  This may be a mandatory withdrawl situation, but may not be able to get permission from the court. So there may be situations where you ahve to reveal to the corut that your C perjured himself.  Will talk about this more later.

See MR 1.4, cmt 2:  L who receives from opposing counsel an offer of settlement in a civil controversy or a proffered plea bargain, must promptly inform the C of its substance, unless the C has previously indicated that the proposal will be acceptable or unacceptable or has authorized the L to accept or reject the offer.

See "Sweet Hereafter."  Is the L helping the C make an informed decision about whether to proceed with the lawsuit? No, no, and no.

Hypo 1:  You v. your cousin about $100K a close relative has left you.  You get settlement offer from cousin for $45K after deduction of atty's fees; but your atty thinks there's a 75% chance you would walk with $90K (after atty's fees, costs).  If you litigate, take an additional year before trial is completed.

	Settle
	Litigate

	$45K
	70% x $90 K = $67K discounted for 1 year to $65K

	Pros: Not upset grandmother; maintain good relationship with cousin; may have immediate need for the money; avoiding litigation; less stress; there is less risk
	Pros: You may no longer care about having a relationship with your cousin anymore and now you want to get back at the cousin; more "fair"

	Cons: 
	Cons: will take more time


Point is, this decision depends very much on personal reasons, personal goals

See scene from "A Few Good Men:"  The L wasn't caring about the C's goals, which were to be vindicated.  All the L cared about was the utility calcuation: 6 mo.s v. lifetime in prison.  Then when the C disagreed, the L got angry.  Should have talked to these guys earlier on.

Hypo 2: C lent motorcycle (worth $6K) to a friend in San Diego. Friend won't return it, and responds negatively to phone calls.  C and friend haven't spoken since C threatened to sue.
What are possible alternatives?
-going to SD and physically taking the motorcycle back
-having the L call the friend
-having the L write to the friend outlining some legal ramifications
-enlisting help of 3rd parties (mediator) to pursuade friend to return the motorcycle
-suing
-forget about the motorcycle
-sue in small claims court and avoid atty's fees, and accept $5K maximum recovery
-report it to the police
-sue to get the bike back (specific performance)
-tell his mom
Point is: be creative.

Do alternatives exercise in Supp on p. 94 for next class.

End of Class 10/16/2006

1. Counseling Model

Start of Class 10/18/2006

See video (continuing on with the scenario of the guy who tried to lease a space and then the lessor leased it to another person).  L didn't neutrally lay out the options; was definitely pushing litigation and not laying out the pros and the cons.  She calls the case "a winner," and this could be considered by the client as a guarantee--   and there are no guarantees.  This is very optimistic and somewhat vague--clients will commonly press for a percentage chance, and lawyers will try to resist (at least might have to give a range).  Also didn't discuss any other options besides trial and settlement (like mediation).

Counseling Model:
1) Intro and Prep. Explanation
2) Client's goals and concerns
3) Clarification of Facts
4) Review of Legal information
5) Laying out of Alternatives (spend most time on steps 5-6)
6) Analysis of Consequences 
7) Decision and Adjournment

Septs 1-3 should go relatively quickly. Spend roughly 2/3 of time on stpes 5-6.

Techniques: Be nuetral--don't persuade your client to reach a particular conclusion (and be careful of subtle persuasion--"Great news!  We've got a settlement offer" Sounds like you want them to settle).  The client needs to participate in the process.  This is a collaborative process.  Explain things in plain english. 

Intro and Preparatory Explanation
-icebreaking
-overview of process, role of atty & client (imp that the client understand that the mtg is a joint effort to determine what to do-- not you telling the client what to do)
-confidentiality
-questions?

Client's Goals and Concerns
-review goals already articulated (summarize back what your assoc learned were the goals, and ask if there's anything more)
-review other goals
-active listening techniques; follow up on information obtained
-any other concerns?

If you don't know that the client is concerned about publicitiy, you won't deal with that issue in laying out the alternatives.  

Go back to same video, but this time the L is doing a good job. She suggests that she's going to explain alternatives that she thought of, but also that she wanted to him to suggest any he thought of.  "Hopefully by the end of the session, we'll have come up with a decision about what to do."  

Clarifying facts
-clarify previously given facts 
-identify subjects in advance.  Use same interviewing techniques (T-  funneling and active listening--this is theory verification
-ask whether there's anything new?
-bring client up to date on any new facts you have obtained

Reviewing Legal Information
-Must discuss legal information before client can intelligently analyze consequences
-Breiefly summarize relevant law in terms client can easily understand-- avoid legal jargon
-Explain strength of client's position
-Any questions?

** Client must understand how strong of a case he has.  But don't get into too much detail here.  If you are going to use a legal term, be prepared to explain what it means.

-No reasearch to be done for the practice.  It's a medical malpractice problem (negligence as applied to medical malpractice).  But there will be research that has to be done for the graded exercise.

5. Laying Out Alternatives
-describe each alternative briefly.  Make list
-Generally start with alternatives you have identiifed, then ask client for his or her ideas
-Include terms of any settlement offer, most like result of litigation
-Any questions?

**In this part, it's appropriate for L to start talking first when laying out the options, but be sure to ask the client if they have any suggested options.

See hypos in Supp on p. 42.
#1:  Options--
a) defend claim by collection agency; counter claim for medical mal against dentist
b) negotiate with the collection agency wrt $2300 (because the doctor gave his claim to the collection agency; negotiate with doctor as to malpractice claim
c) he could pay the collection agency and forget the whole thin
d) complain to the dentistry board (no matter what else he decides to do)
e) pay the $2300 to the collection agency; and sue the dentist.
f) sue in Superior court, forcing them to combine the cases, which would pressure the doctor to settle.
g) ADR (mediation w. 3rd party, arbitration--put on evidence and then the arbitrator makes a decision)  Arbitration clauses are usually contained in doctors agreements anyways.

You can't ever go through all these alternatives with your client--so choose the few alternatives that look most in line with the client's goals and concerns.  You probably won't have time to get through more than 3 alternatives.  Be prepared to be flexible, because the client may make suggestion and may have other goals and concerns that you didn't know about.

**If there's a settlement on the table, the settlement offer must be discussed (there's an ethical duty to do so).  If no settlement offer on the table, discuss the possible terms.

How to predict success of litigation? Consider the following: 
1) How the trier of fact will likely decide the issues of fact

(hard to predict because juries are unpredictable)-- interviewing skills are imp here because this is determined by the facts; think all about the relevant facts (Ex. drinking while driving in the real estate case would have really affected your assessment of the litigation's likely result); consider witness statements; documents; assess credibility of your client (ask about the person's background, will help to assess the credibility).  Still very tough because you don't know how discovery will go or how your client really will be on the witness stand.

Emphasize that this is a preliminary assessment, and your assessment might change.

Language:  "You have a good case" means difft things to difft people: anywhere between 50-80%.  Don't guess--dont' suggest an arbitrary number.  You aren't helping your client, you are misleading your client.  Better way is to tell the C what the most likely scenario is, best case scenario, worst case scenario.  Can say, "It's very early in the game to make any sort of a prediction.  If I had to guess, I would say between XX and XX%  But that's really a guess at this point."

See video of Wolfman. "The most imp thing is to discuss this settlement offer."  That subtly communicates that you think settlement is a good option.  He also started there.  Ask client: 3 options, which would you like to discuss first?  Also didn't talk about too many other options (like possibility of filing a counter- claim).

See video about partnership where person wants to be made partner, but doesn't want to make her boss made or get a bad reputation.

Suggest that the process is collaborative; ask your client questions, and give the C the opportunity to ask questions--even during the laying out the alternatives phase.  Beware of weaving normative information into the laying of alternatives phrase.

Start of class 10/23/06

6. Analyzing Consequences
· client choose which altenrative to discuss first/next

· identify legal consequences: most likely, best case, worst case

Translate this into advantages and disadvantages (ex. the advantages of litigation is that its most likely the client will recover $30K)

· have client identify non-legal consequences--using T funneling, active listening (how affect social relationships, mental effect): Client is talking now!!! ("Do you see any advantages to this option? How might trial affect the relationship with your family?  Think about these areas to probe in advance)

· discuss costs of various options

· develop chart: advantages and disadvantages of each alternative

· get client actively engaged in the process

Hypo #2 in Supplement: Landlord v. Tenant: T hasn't paid rent because the toilet is stopped up and the garbarge isn't picked up.  The L is seeking back rent ($400/mo.)and atty's fees. (Normally P doesn't get atty's fees, but can get that in this case because the contract said so).  L is saying the toilet is the T's fault because the T put newspaper and paper towels down there.  T admits doing that once or twice, but that there were problems before that.  There is a settlement on the table: L says that the T can stay, and pay a little less per month of the back rent. Our client is the T.

Worst case: T pays back rent ($400/mo.) + atty's fees + eviction + pay for repairs of the toilet + future rent until L is able to re-rent

Best case: No back rent + no atty's fees + T might get atty's fees (Civ Code 1717) + no eviction + no repair costs + conditions are fixed.

Middle case: Partial back rent (reduced because of problems with the apt), each side pays its own atty's fees, apt is fixed.

Not asking to predict most likely case because we don't know anything about L/T law.

WRT non-legal consequences: (social, physchological, economic consequences) these will come from the client.  Ask open questions so the client can identify them.  If you ask more narrow questions because the open ones aren't raising anything with the client, follow up with "what do you think about that?  do you think that's true" because youinterview so that you make sure to ask about the right non-legal are just guessing.  It will be imp to consider what the client's stated goals (will be included in the pre-counseling memo) are before the consequences.

Developing the chart:  Lists the various options at the top, with advantages/disadvantages listed on the side.  Use your partner for this.  Let the client know about this chart before you start filling it in.  Translate these issues into advantages/disadvantages.  "so what you are telling me is that a disadvantage of litigation is that your grandmother might be upset, let's write that down."  Can come to the interview with the chart filled out in terms of the legal consequences.

**Leave enough time to talk about non-legal consequences.  She would rather see you get through the legal and non-legal consequences of one alternative, rather than talk about all the legal consequences, and never give the client the chance to participate in talking about non- legal consequences.  It's really important to discuss the non-legal consequences and get your client to participate.

Hypo # 3 in Supplement p. 96:  T lent H $3500 which needed to be repaid in 2 years.  T's wfe is mad.  T is now trying to get the money back.  T has a 20% chance that he'll lose, and 80% chance that he can get his $ back now.  There's also a 20% chance that T will get atty's fees, because the promissory note said so.  Your client is T.

	
	Trial
	Settlement ($1000)

	Advantages
	-80% chance of getting $ 3500 in 4 mo.s+ his atty's fees paid
-wife will be happy if he wins
-feeling justified 
	-mutual friends won't be bugging him (social)
-avoid paying T's atty's fees 

	Disadvantages
	-20% risk of not getting $ back for 2 years + H's atty's fees
-friends will be mad (social)
-still won't be able to take family on vacation in 1 mo. because won't have $ yet
-even if you win, might not be able to collect the j' because H doesn't have the $
-lots of time/stress, missed work days 
	-H will not have enough $ to do the things he wants to (fam vaca and fix his lift)
-wife won't be happy (social)
-gives up chance of recovering full amount in 2 years
-might feel robbed.(social and pyschological) 


See video.  Ask about how important different goals or disadvantages/advantages.  

Re exercise:  Make sure you arrive on time because every appt starts simultaneously.  You are conducting a follow-up counseling interview.  Spend most of time talking about alternatives.  A little bit of add'l fact gathering will show that you spent some time iwth the problem, but this shouldn't be the focus.  You have 25 minutes.  As soon as counseling session is done, you can leave.  Don't need to dress up for this.  Don't do any research on this problem outside of what is given to you in the packet.  Each team needs to review the videos; must call to make an appt. Ext. 1111.  After seeing the tape, prepare your critique. One person should be primarily responsible for asking the preliminary questions, and then the other person could ask follow-up questions.  Then both people should be involved in reviewing the consequences (ie, one person discusses alt. 1, and the other alt. 2).  Confidentiality rules will apply.  Don't discuss the problem with ppl other than your teammates.  One conseling critique per team.  One client letter per team.  

End of class 10/23/06

Start of class 10/25/06

Let Dant know ASAP if your client can't come at the last minute.  Must review video of counseling session before Monday after session; may make appt with Dant for feedback.

Graded Exercise: 11/15 9-1pm; will pass packets out next week. Email Dant now if have a conflict anytime during 9-1pm.

Change to syllabus: talk about client letters today, move up advertising and solicitation to 11/1 from 11/20.  

See Video: Martin is suing Worldwide for loss of a ticket after a ticket agent (Sims) stole her check.  What did the L do well? WRT legal consequences: she gave him bad news, candidly, but didn't have a doomsday attitude.  Also handled the conflicts issue: she can't rep both the organization and the managers personally--she clarified who her client was.  When he brought up concerns about costs and time, she didn't tell him how much it was going to cost and how much time it was going to take--may give average statistics.

She didn't chart, partly because this is a sophisticated businessman. 

Alternative Dispute Resolution
Negotiation: 
-parties attempt to resolve teh dispute through mutual agreement (settlement);
-range of methods (phone call, letter, meeting, settlement conference, mediation--can range in formality)
-who participates: parties, lawyers, nuetral 3rd party

Don't talk about settlement in the abstract.  In advance, think about the following: 
a) What (what kinds of terms? 

Talk about an existing settlement offer first; you have an ethical duty to do so, but may also talk about negotiating a difft settlement.  Think about client's goals and what the other side is likely to agree to. Don't need to be limited to money.; 

b) How?

Method of reaching that settlement, how will you reach the other side--what leverage do you have?  What can you do to get the other side interested?  What can you do to make the party interested in settlement

c) When?

Settlements may be made at any time; even after judgments.  Sometimes approaching early on is sometimes good because it's before they've invested in a lot of time and energy and money into the case.  Or sometimes it's better after filing Motion for Summary Judgment or after the party has spent the money it has on the case. 

Mediation: A type of negotiation
-mediator helps facilitate communication between disputants to help them find a mutually acceptable resolution
-mediator does nto make a decision on the mertis, and parties are free to reject the mediator's efforts to resolve the dispute
-can be before or after suit begins
-it is confidential

When might mediation might be helpful?  If you want there to be lesser chance of antagonism. Also, where the parties are really different (sophisticated or not; entrenched in their positions; when emotions are running high) 
Advantages:  Tends to be cheaper--when mediate at beginning of lawsuit before lots of atty's fees have been spent.  Take less time--only a few hours.  Avoiding the risks of getting nothing from litigation.  Mediation involves compromise, it is likely that there will be a smaller judgment.  
Disadvantages:  Must sign a release of all claims against an opposing party (in PI case, if you get worse after a year, no luck).  If other party doesn't abide by the settlement agreement you have to go to court to get the judgment enforced.  Do have to pay for the mediator, and if it doesn't settle that cost will be on top of the cost of trial.  There is also often no admission of liability, and this can be a potential disadvantage.

Arbitration
-unlike mediation, is a contested proceeding where nuetral third party hears evidence and renders a decision (parties make arguments, and give evidence; but less formal than a trial)
-is available when the parties agree to submit the matter to arbitration (argreement can be before dispute arises (arbitration clause in contract) or afterwards)
-rules of evidence generally don't apply
-generally no right to discovery (makes arb less costly and time consuming than a trial), unless the parties agree to discovery and statutes allow it (which statutes generally do in any cases involving bodily injury or death--medical malpractice)
-arbitrator may make award based on broad principles of justice and equity rather than on rules of law
-is binding--can be overturned only under limited circs (e.g., bias, but not straight up error)
-no right to appeal

Advantages: May select your own arbitrator:  in a technical matter, arbitrators can be experts in the field, rather than the judge or the jury which may not know anything about the subject. D's generally prefer arbitration.  May arrange the proceedings as you wish.

Disadvantages: From P's standpoint, there is no jury and juries are the ones who award larger damage awards.  

Court-annexed arbitration:  Certain small cases automatically get funneled into non-binding arb, where rules of evid and discovery do apply.  May accept the result, or go to trial de novo. But if parties don't get a better result at trial, the party that forced them to trial has to pay the other side's costs.

7. Decision and Adjournment
-Is client ready to make the decision?  (Oftentimes will want to think about it) 
-Any add'l info, clarification that the client needs?
-If client wants your help to make the decision, you can help the client prioritize advantages/disadvantages in light of goals
-Explain where you go from here (another meeting if you haven't gone through all the options), and any deadlines (esp. SOL)
-Questions?

Planning for the Counseling Session:
1. Who is primarily responsible for each step of the session
2. Statement you intend to make as your prepatory explanation
3. List of any topics you want to explore with your client (Fact gathering- -areas that might hold additional relevant facts; don't get bogged down here; client has gotten some additional facts)
4. Outline of what you will tell the client re the strengths and weaknesses in his/her case
5. List of alternatives you intend to discuss
6. Legal consequences of the various alternatives (prepared in advance; best, worst and most likely scenario--estimates of time each alt. would take)
7. Areas to explore re non-legal conseuences of the various alternatives
8. Prepare tentative chart to use as notes (of both legal and non-legal consequences)
9.  Think about what you will do if the client is unable or unwilling to reach a decision or if the client asks for your opinion.
10.  Think about how you will end the meeting (E.G., what will you say if you don't get through all the alternatives)

Client Letters
-most likely, the client will not have made a decision; this is a chance to help them make the decision by reviewing the relative facts and alternatives.  Can also be used to memorialize a decision that has made.
-give only relevant facts--the facts that your opinion is based upon
-perhaps don't give opinion in 1st paragraph
-do review your clients goals in the letter.
-also want to discuss the law; your preliminary opinon about the merits of the case, damages/liabilty.  be objective (not overly optimistic or pessimisstic), but don't give too much detail, avoid legal jargon
-there are also no cites in client letters (but depends on the client)
-helpful to break up the letter with headings
-summarize back the most imp advantages and disadvantages of each option: include time estimates, cost estimates, whatever the client was concerned with
-memorialize any decision a client might have made (even if he's only ruled out one option, but hasn't decided between the others).  don't write the letter to persuade the client towards any option.  if you hadn't gotten to one of your options, this would be where you could lay that out (but you won't know what the non-legal consequences would be because you haven't asked your client; but you can make tentative suggestions)
-don't talk about arbitration and mediation in the same breathe/paragraph--there are very different animals.
-conclude with next steps, pending deadlines
-signed by both atty's (use "we" instead of "i")
-double-spaced

**in general, it's good business practice to make a memo of what you tell a client, esply when you discuss legal alternatives with them.

End of class 10/25/06

2. Review of the Counseling Practice

11/6/06
Discussion of Practice Guidance Sessions
-don't be too wedded to the model. purpose is to be organized and to make sure that you talk about what you need to talk about.
-most did a good job of tracking the time
-bring watch to session--can let client know at outset that because the client has another appt, we need to keep it to 45 minutes; I've asked my secretary to page us when our time is almost up so that you can be sure to make it to your next meeting.
-ice breaking went pretty well: may want to intro. yourself with first and last name so that it doesn't get too informal.
-keep prep short, so client doesn't feel like you are stalling--pay attention to the client's demeanor.
-if the client seems to really want to get down to the nitty gritty, still mention confidentiality, but dont' have to mention note-taking.
-make sure to always review the client's goals, because it gives you something to refer back to when you are covering the legal advantages and disadvantages. Don't ask too much of an open question here: summarize back what goals you know already, and then ask if there is anything else.
-for next exercise, want to see both interview and counseling skills-- spend a bit mroe time reviewing facts.  still want to spend most time going over advantages and disadvantages of legal alternatives (apx. 2/3 of time).
-look for conclusions that your client is making: follow up and figure out what made them make that conclusion
-ask about new facts as well
-specific questions can put people on guard: to preface, mention that you are asking because "these are some of the questions that are going to come up during this process and that's why I'm asking."  This might be a good opportunity to reinforce confidentiality.  A good follow-up: "Can you remember what Matthew's words were as close as possible?"
-keep your questions broad when trying to delve into a conclusion.  Do you remember anything else, do you remember anything else?  Then go into more narrow questions.

End of Class 11/6/06

Start of class 11/8/06

-want to give client all legal informaiton so that they can assess their case: they can't make an informed decision until they understand the strengths/weaknesses of their case.
-may also want to explain what damages are recoverable, and might want to do this earlier on (because you want to make sure that you don't get sidetracked)
-Setting out the alternatives: set out a short list, without too much detail
-If client's crossing an option off the list--is there a good reason?  or are they making a premature decision?  If there is a good reason, then you can say "I can see that's not a good option for you since it doesn't meet your goals, we'll go ahead and cross it off the list."  But if you think they are making a premature decision, ask the client why they are reacting negatively to that option, and then encourage them to keep an open mind while you lay out the options so they can make an informed decision.
-Weighing Advantages and Disadvantages:  Most people didn't use the chart.  It's supposed to be a tool for you to use with the client.
-Better way to decribe mediation is that the parties may not reach an agreement, which would be binding, but if they don't reach a settlement, you need to go forward with another option.  
-Wrap-up: make sure you cover all the options including the client's decision, dont' ask the client to make a decision unless they already has, next steps, relevant deadlines.
-good to see if you can get the client to talk about what the advantages of each option were.

D. Graded Exercise

Start of Class 11/1/06

Must do full research on this legal problem.  Majority of time in counseling session will be going over the pros and cons of the legal alternatives.  Also, there are more facts to be gathered here.  This is a malpractice case and an ethical violation case.

Research:  See Witkin (on Atty's) and Rutter Group Guide.  Must continue to do case law research beyond this.

There is a memo on the legal issues which is written after the counseling session.  Optional whether you need to include question presented and short answer for the two legal problems.  Also dont' need a summary of facts which includes all the facts known about the case.  Only need to summarize facts learned in the interview. Also, need a section on future reserach and investigation.  Do NOT have to research patent law.

Apply CA rules of ethics.  

E. Final Exam

Start of class 11/6/06

Like MPRE, is objective, but will also deal with CA rules.  There is a section of the book that talks about the differences btwn the two.  Last class will be a review.  There is a practice exam available.

Start of class 11/29/06:

50 questions, 3 hours, won't need all that time.  Take your time, some of the questions are tricky.  

Reference to CA's statutes references B&P and the CRPC.  

Review the assigned chapters in Wydick.  Look at the problems, because will help you to understand the rules. Look at the beginning of each chapter that's assigned to look at the assigned readings for the rules which are listed.  Do the multiple choice questions at the back of each chapter. Some people like "Preparing for the MPRE in the student store."  Pretty much the only source for CA rules questions is the Wydick book.  

Will be in office today, Wed, after class.  Will add office hours on Monday, Dec. 4, 12-3p.

Practice Questions
1.  Answer: A.  According to MR 1.16(c), A lawyer must comply judge's order notwithstanding good cause for withdrawing.

2. Answer: D.  A medical malpractice case is not substantially related to the construction contract dispute. Even if Bill has confidential information about medical malpractice case, that won't help him in the construction dispute.  

     For effect on L's new firm: See. MR 1.9 and 1.10(a) [effect on new firm]

     For effect on L's old firm: See MR 1.10(b)-->  Old firm can rep someone with materially adverse interests to those of a client formerly rep'd by lawyer unless substantially related or any remaining L's have confidential information which is material to the matter.  

     Answer is not B because the confidential info that Bill has is not material to a constract dispute.  Looking for a reasonable probability that confidential info could be used against the old client.  Think about the policy: want lawyers to be reasonably free to move between firms.

3. Answer: A (I and IV is ok)

     I. Can't share legal fees with a non-lawyer; any reciprocal referral agreement can't involve money
     II. This is OK as long as L is ultimately resp for the work.
     III. This is also OK, see MR 5.4(a)(3)
     IV. This is not ok.  Lawyer has to be the only one practicing law.  See. MR 5.4.  If lawyer assists another non-lawyer to practice law, the lawyer is subj to discipline.

4. Answer: C She's basically settling a malpractice claim without following procedural safeguards: getting clien't informed consent and letting client consult another lawyer.

5. Answer D. See. CRPC 3-700(D)(1): A member who's employment has been terminated must return all the papers to the client, even if the client hasn't paid for them.

6. Answer: B

     I. This is ok, atty may ID her area of practice, see MR 7.1(a)

     II. Not ok, it's misleading.
     III. Not ok, it's misleading.

7. Answer: C

     I. This is alright.  
     II. Not allowed.  
     III. Not allowed--can't take criminal cases on a contingency fee basis.  See MR 1.5(d).
     IV. This is alright.  MR 7.2 

8. Answer: D.  Don't have to cite non-controlling adverse decisions.

9. Answer: A.

     May he, or must he, report the counterfeiting of the 1st painting? See MR 1.6(b): L MAY reveal confidential information to prevent, mitigate or rectify substantial injury to financial interests or property of another that is reasonably certain to result from client's commission of the fraud in furtherance of which the client has used the lawyer's services.

     May he, or must he, report the counterfeiting of the 2nd painting?  He can't because the client hasn't yet used his services to perpetutate the fraud with the second painting and he can withdraw instead of helping.

10. Answer: B.

     Not D. because allowing someone to testify falsely in the narrative form is only allowed with a criminal D under the CA rules.

11. Answer: A

     I. Yes, it's allowed CRPC 3-700(d)
     II. Yes. it's proper
     III. Yes, it's proper
     IV. Yes. it's proper

12. Answer: C

13. Answer:  C.  MR 1.8(f): requires informed consent, no interference, confidential information is kept.

     A. Not the answer because it's too broad, there are ways to get around this.
     B. This is pretty good, but it's only one of the requirements of MR 1.8(f).
     C.  Lists only one of the requirements but it's a "must not" so it's right.
     D. Leaves out informed consent.

14. Answer: D: before revealing the client has lied, try to get the client to correct his own testimony.

     A. Not the answer because the proceeding concluds when the time for filing the appeal is over.  This proceeding hasn't concluded.
     B. Not, because MR 3.3(a)(3) says that the duty of confidentiality still doesn't allow the client to lie.
     C. This one is missing.

15. Answer: B.  CA has stronger duty of confidentiality rules.  No exception which allows you to reveal it.

16. Answer: C

     MR 7.3: Lawyers may solicit other lawyers.  But then goes on to say that lawyers can't solicit if the prospective client has indicated they don't want to be contacted or if the solicitation involves coercion.

17. Answer: D  Client is the one who makes the decision about whether to waive. MR 1.2  Bad question.

18. Answer: B

     CPRC 4-210: Generally, can't pay personal expenese of the client, but after employment you can do this if the client promises in writing to repay the loan.

     Business transactions have to be transmitted in writing.
     C. is not the answer because the writing requirement requires that the writing contain the terms of the agreement.

19. Answer D.

20. Answer G.

F. Final Counseling Exercise

11/8/06

Three parts: Video, letter, memo (60% video / 40% letter and memo)

Grading is joint on letter and memo.  Indiv grading on videotape.  But jointly and severally liable to what is said during the video.  Must watch to make sure that each cover all that needs to be covered.  Make sure to know what each teammate is going to say about the strengths and weaknesses of the case so that you don't contradict eachother.

Thoroughly research the problem before you meet with the client.  Dont' just shoot from the hip when giving advice.  Dont' need to research the malpractice issue.  Do need to research: SOL, whether bound by provision in retainer agreement saying Darcy can't be bound to standards of a patent specialist; damages; ethical violations by Darcy.  How the disciplinary process works, and how bar might punish Darcy.

Think in advance about factual issues you want to explore with the client.  But set aside 2/3 of time to cover advan/disadvan. Wants to see T- funnelling on the events which might house more information.  

Make sure to let client know what kind of a case he has.  Client is lay person, and dont' use legal jargon.

Dont' just choose the standard legal alternatives: think about what alternatives make sense given your client's goals.  Be prepared to be flexible in terms of the options--you may find something about the client's goals which make one fo the options not realistic or good.  Client may also suggest a goal.

If client asks a question that you don't know the answer to, don't make it up.  Admit you don't know and tell them that you're going to research the issue.  Don't pretend to have expertise that you don't have.  You are new associates at the firm.  You may pretend that you have passed the bar. 

You may have time to discuss four options.  Have in mind three to four options when you start.  If you dont' have time to discuss all the factual investigations that you wanted to make, tell the client that you have to move on because you only have 45 minutes, but let's schedule another meeting where we talk about some more of the factual issues.  As long as you handle it appropriatley, doesn't matter if you don't finish.  This happens frequently.

More frequently, students divide it up by issue.  And it doesn't usually happen that someone doesn't get to talk at all because the client doesn't want to talk about one or both of their options.  But she does want both ppl to participate.

If you tell the client that you will look into something, do that and include the information in the client's letter.  If it's a factual issue, then tell the client in the letter that you need to do further investigation into that factual issue.  Identify people and documents that might house that information.

The letter and memo are due at the final.  

If you give the client any written materials, it will get to Dant.  If you have any advance copies, give it to Dant.  If you need it back to do the memo, ask Dant for it.

11/13/2006

Get there 10 minutes early to set up.

11/20/2006

Memo:
-include an intro paragraph to memo (let the reader know that there is another memo of facts)
-statement of facts: just include new facts
-make sure to include a paragraph on what additional fact investigation
-assume that the person reading the memo has already read the other memo and is familiar iwth the facts
-make a predictive analysis.

Letter:
-make sure to include a paragraph on what additional fact investigation
-rapport building is nice in the first paragraph
-discuss the options in terms of advantages and disadvantages (not just the costs and consequences)
-make sure to refer back to the goals 
-need more explanation in terms of why it's cheaper to do arb/lit: costs, fees, (discuss fee to arbitrator)
-full day mediation is really long--it's a negotiating back and forth about a number, but there's someone there to help the parties along.
-in this case, arbitration will likely cost much less than litigation because don't get to do discovery
-if client asked a question, we need to answer it.

G. Final Memo/Letter

11/22/06

-good to have intro paragraph saying that you met with the client and what you are going to go over in the memo (additional info, necessary legal information, additional fact-finding that's necessary)
-use headings
-use separate heading for the disciplinary analysis
-make sure to sign both your names on the  memo (initial your names in the "from:" field)
-both docs need to be the work product of both of you
-memo's statement of facts is intended to be a fairly short description of the facts--enough to make your analysis make sense (like 1 page double- spaced)
-letter should be 5-7 pages long; memo: 12-15 pages
-analyze the four questions: SOL, damages, retainer agreement provision is binding?, disciplinary violations
-discuss the clear disciplinary violations very briefly, and spend more time on the less clear cut ones
-only look at the CA rules on professional conduct, unless the CA rule is unlear.  may look to model rules then
-in CA, cannot cite a case that has been granted review, reversed, or depublished.  But if in a different case they decide to change their mind as to a legal principle, the other opinion is still a citable case, but can't cite it for the legal principle.  this is not the same in all jurisdictions.  don't cite to unpublished opinions.
-As of Jan 1, all circuit courts must allow the parties to cite unpublished opinions.

