Ethical Lawyering 

Fall 2008 - Dant
I. REGULATION and DISCIPLINE
A. The Roles of a Lawyer  (sometimes they conflict with one another)
1. (1) Representative of the client (advocate)
2. (2) Officer of the court (duty to promote justice)
3. (3) Public citizen (duty to promote public interest)
B. As a representative, your obligation is to your client
1. Client’s values are Paramount to your own – MR 1.2(a) – a Lawyer shall abide by client’s decision concerning the objectives of representation and as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued
2. Lawyer as a Zealous Advocate working to promote client’s goals without morally evaluating them (i.e. only serves to further interests of the client)
3. Just b/c you represent client, doesn’t mean you approve of all their actions – MR 1.2(b) – a lawyer’s representation of a client, does NOT constitute endorsement of the client’s political, economic, social, or moral views or activities 
4. Adversarial System promotes Truth and Justice through Battle of zealous advocates: so even if you don’t believe in client’s goals, other side will fight for them (assumes equal playing field)  
a) MR 3.4 Cmt 1 – The procedure of the adversary system contemplates that the evidence in a case is to be marshalled competitively by the contending parties.  Fair competition in the adversary system is secured by prohibitions against destruction or concealment of evidence, improperly influencing witnesses, obstructive tactics in discovery procedure, and the like.  
5. Lawyer may refer to other considerations, in addition to the law – MR 2.1 –. . . In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client’s situation. 
C. Sources of ethical rules for lawyers
1. ABA Model Ethics Codes

a) Includes ABA Model Code, ABA Model Rules

b) Are only Model Rules, thus, NOT controlling in any jurisdiction UNLESS adopted there

c) Most states have adopted codes similar to Model Rules

d) ABA Ethics opinions are non-binding, persuasive authority 

2. California Rules (Binding) 
a) California Rules of Professional Conduct, adopted by State Bar

b) State Bar Act, enacted by California Legislature

c) Case law

D. Discipline of California lawyers
1. Supreme Court has ultimate authority for imposing discipline

2. Discipline operates through State Bar Court, which makes recommendations to Supreme Court

3. Burden of proof is on BAR when imposing discipline, but on ATTY when seeking reinstatement

4. Kinds of discipline include: 
a) private reproval, public reproval, disbarment, suspension, probation, warning letter, etc.
E. Requirements for Admission to California Bar 
1. Cal Bus & Prof Code § 6060
a) Must be at least 18 years old
b) Good Moral Character
(1) “Absence of proven conduct or acts which have been historically considered as manifestations of ‘moral turpitude’”
(2) Honesty, fairness, candor, trustworthiness, observance of the law, respect for right of others
c) Meet educational requirements prior to study 
d) Register as a Law Student
e) Meet educational requirements for law study
f)  Take 1st year test, unless accredited school (baby bar)
g) Pass bar
2. Kwasnik v. State Bar of California: [Moral Character] Atty killed someone in drunk driving accident.  After civil judgment rendered against him, he declared bankruptcy to avoid paying it.  This occurred 25 yrs prior to applying to CA bar.  State bar believes in rehabilitation. 

(1) Procedure of a character investigation: (1) Formal hearing held before three member panel of State Bar Court. (2) Review board reviews the panel’s decision.  (3) Member/ applicant can then, if necessary, appeal to California Supreme Court. 
(2) Applicant for admission has Burden of Proof re: Moral Character 

(3) Test is Current Character
(a) Look at persons character at the time of application
(b) Look at severity of the conduct; extent to which it is related to law (affair doesn’t count)
(c)  Certain crimes will be difficult to get admission, but, since the test is “current character” nothing would bar you completely
3. Lawyer’s Duty re disclosing info of another applicant’s character
a) CRPC 1-200(B): A member shall NOT further an application for admission to the State Bar of a person whom the member knows to be UNQUALIFIED in respect to character, education, or other relevant attributes.
b) Similar in MR 8.1: An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplinary matter, shall not:

(1) Knowingly make a false statement of material fact;

(2) Fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, 
(3) Attorney MUST respond to the Questionnaire from the State Bar (can’t knowingly fail to respond for application or discipline)
F. Requirements to Appear in Federal Court
1. For 9th Circuit you MUST:
a) Be of Good Moral Character
b) Be a member of the State Bar
c) File application, take Oath, Pay Fee
d) Have another member move for your admission
2. For District Courts:
a) Separate admission for each court
b) Procedure generally similar to 9th circuit
3. For  U.S. Supreme Court
a) Must also be admitted to practice for 3 years
4. NOTE: if you are disbarred in a State, you are NOT automatically disbarred in Federal Court
a) But it could be grounds for disbarment
G. Admission to Practice in Other States
1. To represent client in court of another state ( must petition the court to appear pro hac vice “for this turn only”
a) Each case requires a separate petition. 
b) In some jurisdictions, Atty must enlist local attorney as co-counsel.  
2. Unauthorized Practice of Law – MR 5.5 
a) A lawyer shall not practice law in a jurisdiction where doing so violates the regulation of the legal profession in that jurisdiction, or assist another in doing so
(1) Permits lawyers admitted in another state (who are not disbarred or suspended there), to provide several categories of limited or temporary legal services in a different state
(2) i.e. can’t allow paralegal to give legal advice BUT can give legal work to paralegal as long as supervise and retain responsibility for work
3. Multijurisdictional Practice – MR 5.5(c) 
a) A lawyer admitted in another U.S. jurisdiction, who is NOT disbarred/suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice in this jurisdiction and who actively participates in the matter;
· AKA can associate local counsel who will actively participate in the matter
· Different in CA: this is NOT included an option for private Attorneys in CA

(2) are in or reasonably related to a pending or potential proceeding before a tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law or order to appear in such proceeding or reasonably expects to be so authorized; 
· AKA can represent CA in a NY dispute in anticipation of admission Pro Hac Vice
(3) are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission; or
· AKA can represent CA resident in dispute in NY that is headed for arbitration in ADR proceeding 

· Can represent W/O applying for Pro Hac Vice admission + W/O supervision of admitted lawyer
· Does NOT apply to Litigation

(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.

· Similar in CA: rule allows attorney temporarily in CA to provide legal services in a Transaction or other NON-litigation matter 

· But this does NOT include arbitration

· NOTE: if case involves CA atty representing client outside state in litigation, can represent under 5.5c(1) and 5.5c2
4. Majority of states have reciprocity arrangements that allow atty who has practiced in one state for a certain number of years to gain full admission to practice in another state simply by filing petition.
· But NOT in CA: does NOT have a reciprocity agreement
5. Atty who wants to practice in federal court must be separately admitted to the bar of that court, as each court maintains its own separate bar.  
a) District court ( applicant usually has to be admitted in the state in which the fed’l court sits
b) Ct of Appeals ( requires applicant to be admitted in courts of any state
c) Supreme Ct ( requires applicant practiced before courts of state for at least 3 yrs
6. Firm Names and Letterheads – MR 7.5(b) 
a) A law firm with offices in more than one jurisdiction may use the same name or other professional designation in each jurisdiction, but identification of the lawyers in an office of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the jurisdiction where the office is located.
· Don’t want misleading advertisements (concern with misrepresentation)
· Still need to make same sort of representation in CA even though no specific rule
H. Rules for Misconduct
1. MR 8.4.  It is professional Misconduct for a lawyer to:
a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;
b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects;
c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
d) engage in conduct that is prejudicial to the administration of justice;
· Has to be related to law practice  (not a “moral turpitude” issue). 
· Although a lawyer is personally answerable to the entire criminal law, a lawyer should be professionally answerable ONLY for offenses that indicate lack of those characteristics relevant to law practice. Offenses involving violence, dishonesty, breach of trust, or serious interference with the administration of justice are in that category. A pattern of repeated offenses, even ones of minor significance when considered separately, can indicate indifference to legal obligation.
2. California Misconduct Rule – Cal. Bus. & Prof. Code § 6106:
a) The commission of any act involving moral turpitude, dishonesty or corruption, whether the act is committed in the course of his relations as an attorney or otherwise, and whether the act is a felony or misdemeanor or not, constitutes a cause for disbarment or suspension.  
· Does NOT have to be committed during representation
b) If the act constitutes a felony or misdemeanor, conviction thereof in a criminal proceeding is NOT a condition precedent to disbarment or suspension from practice therefor
3. Reporting Professional Misconduct – MR 8.3  
a) A lawyer who KNOWS that another Lawyer or Judge has: (1) committed a violation of the Rules of Professional Conduct (2) that raises a Substantial question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, (3) SHALL inform the appropriate professional authority.

· NO duty to report lawyer in CA
b) This Rule does not require disclosure of information otherwise protected by Rule 1.6 or info gained by a lawyer/judge while participating in an approved lawyers assistance program.

4. Attorneys may be subject to discipline in MORE than one State:
a) MR 8.5(a) – A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where the lawyer's conduct occurs.  A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer provides or offers to provide any legal services in this jurisdiction.  A lawyer may be subject to the disciplinary authority of BOTH this jurisdiction and another jurisdiction for the same conduct.
b) CRPC 1-100D(1) – CA bar can Discipline if you do something unethical while you represent Edgar in case pending in NY (also, NY bar can discipline for the same conduct MR 8.5a)

(1) These rules govern the activities of members in and outside the state, BUT members lawfully practicing outside CA may be specifically required by a jurisdiction in which they are practicing to follow rules of professional conduct different from these rules
5. Failure to comply with an obligation or prohibition imposed by a MR is a basis for invoking the disciplinary process.  MR Scope, cmt 19.
6. Common Issues Associated with Attorney Discipline
a) Greatest number of disciplinary cases involve Fee and Conflicts of Interest
b) Disproportionately large number of cases involve solo practitioners
c) Ethical violations frequently associated with substance abuse
d) Examples:
(1) Drociak: had client pre-sign verification forms HELD: suspended (trying to  protect client)
(2) Mountain: played both sides of an adoption, conflict of interest. HELD: he was disbarred
II. Beginning and Ending the Lawyer-Client Relationship
A. What is required to give Rise to an Attorney-Client Relationship?  

	A relationship of client and lawyer arises when – Rest. 3d, § 14:
1. A person manifests to a lawyer the person’s INTENT that the lawyer provide legal services for the person; and either:
a) the lawyer manifests to the person CONSENT to do so; OR
b) the lawyer (1) fails to manifest LACK of Consent to do so, and  (2) the lawyer KNOWS or reasonably should know that (3) the person reasonably RELIES on the lawyer to provide the services
2. Do NOT need formal agreement, can be INFERRED  from the circumstances
· i.e. if you only gave someone legal advice, even if never called again, enough to create relationship (b/c client relied)


3. What can lawyer do to avoid inadvertently entering into a relationship?
a) Make clear this is a “preliminary consultation” and you have NOT yet been retained
b) If you are NOT taking the case, make that clear in writing
c) Inform the client of any SOL or important deadlines
d) Be aware of duties to potential clients (see below)
4. Lawyer’s DUTIES to Potential Clients:
a) Confidentiality
(1) MR 1.18(b) – Even when NO client-lawyer relationship ensues, a lawyer who has had discussions with a prospective client shall not use or reveal information learned in the consultation, except as Rule 1.9 would permit with respect to information of a former client.
(2) Same in California law – duty extended through case law
b) To use Reasonable Care
(1) Rest § 15(1) - When a person discusses with a lawyer the possibility of their forming a client-lawyer relationship for a matter and no such relationship ensues, the lawyer must: . . . (c) use Reasonable Care to the extent the lawyer provides the person legal services.
· i.e. do research to back up your opinion, refer client to someone else; let client know you have not researched and your understanding is preliminary…etc
B. Rejecting Work (and attempting to reject work)
1. General Rule – Do NOT have to represent every client who walks in the door
a) Rest. § 14, comment b – a lawyer may reject work for any reason that suits her 
(1) Lawyers generally are as free as other persons to decide with whom to deal, subject to generally applicable statutes such as those prohibiting certain kinds of discrimination.  A lawyer, for example, may decline to undertake a representation that the lawyer finds inconvenient or repugnant. . . 
(2) Lawyer does NOT have to take a case they find inconvenient or repugnant
2. Exceptions to General Rule
a) This freedom is qualified – MR 6.2 Cmt. 1 – b/c all lawyers have a responsibility to assist in Pro Bono services (which is satisfied by taking unpopular matters or indigent/unpopular clients) 
b) This is subject to important Exception under Cal Bus & Prof Code § 6068(h): “It is the duty of an attorney to do all of the following: . . . Never to reject, for any consideration personal to himself or herself, the cause of the defenseless or oppressed.”
c) MR 1.2 Cmt. 5 – legal representation should NOT be denied to people who are unable to afford legal services, or who cause is controversial or the subject of popular disapproval. By the same token, representing a client does Not constitute approval of the client’s views or activities
3. Accepting Appointments
a) Need “Good Cause” to Decline Appointment 
(1) MR 6.2 –  A lawyer shall NOT seek to avoid appointment by a tribunal to represent a person EXCEPT for Good Cause such as:
(a) representing the client is likely to result in violation of the Rules of Professional Conduct or other law;

(b) representing the client is likely to result in an unreasonable financial burden on the lawyer; or

(c) the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer’s ability to represent the client.
· Cmt 1 – A lawyer ordinarily is not obliged to accept a client whose character or cause the lawyer regards as repugnant.  The lawyer’s freedom to select clients is, however, qualified.  All lawyers have a responsibility to assist in providing pro bono service.  See Rule 6.1.  An individual lawyer fulfills this responsibility by accepting a fair share of unpopular matters or indigent or unpopular clients.  
4. CANNOT Decline, if Appointed by Court 
a) MR 1.16(c) -- when ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation.
· If Ct Appoints you over your Valid Objection, you CANNOT decline appointment 
b) Similar in California ( Cal. Bus. & Prof. Code § 6103: A willful disobedience or violation of an order of the court requiring him to do or  forbear an act connected with or in the course of his profession, which he ought in good faith to do or forbear . . . constitute[s] causes for disbarment or suspension.
5. BOTTOM Line
a) You are NEVER required to accept case unless you are Appointed
b) You can decline an appointment for “Good Cause” unless the court Overrides you
6. Pro Bono – MR 6.1: a lawyer SHOULD aspire to render at least 50 hours of pro bono per year
C. Mandatory Withdrawal 
1. When continuing will result in Violation of Ethical Rule or other Laws (MR 1.16(a)(1), CRPC 3-700(B)(2))
2. When you are Physically or Mentally unable to handle it (MR 1.16(a)(2), CPRC 3-700(B)(3))
3. When you are Discharged (MR 1.16(a)(3))
4. When legal position is Frivolous or Objective is to Harass someone (MR 3.1, CRPC 3-700(B)(1))
5. Unable to handle case Diligently and Competently (MR 1.3, 1.1; CRPC 3-110)
6. Conflict of Interest (MR 1.7(a); CRPC 3-310)
D. When else can lawyer be disciplined for accepting or continuing employment?
1. Conflict of Interest: If the lawyer represents a client with interests materially adverse to those of a prospective client in the same or a substantially similar matter
a) MR 1.7(a) – Conflicts of Interest btw Current Clients –Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest.  A concurrent conflict of interest exists if:

(1) The representation of one client will be directly adverse to another client; or

(2) There is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client or a third person or by a personal interest of the lawyer

2. MUST withdraw if case is Frivolous 
a) MR 3.1 – Merritorious Claims and Contentions – If the lawyer brings or defense a proceeding on behalf of a client without a basis in law and fact it is a Frivolous case
(1) A lawyer shall NOT bring or defend a frivolous claim unless good faith argument to change the law
(2) A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established.
(3) Comment 2: the filing of an action or defense … is not frivolous merely b/c the facts have not first been fully substantiated or because the lawyer expects to develop vital evidence only by discovery
· Lawyer must make good faith effort to inform themselves of the facts of the case and applicable law & determine they can make good faith arguments in support of client 
b) CRPC 3-200 – a member shall not seek, accept, or continue employment if the member knows or should know that the objective of such employment is
(1) To bring an action/defense w/o probable cause and for the purpose of harassing or maliciously injuring any person or
(2) To present a claim or defense in litigation that is NOT warranted under existing law, unless it can be supported by a good faith argument for change of law
· CA Doesn’t have Criminal Proceeding Section
· MR doesn’t have Harassment/injuring etc.
3. If the lawyer fails to act with Diligence (i.e. ask yourself – do I have the time to take this on?)
a) MR 1.3 – A lawyer shall act with reasonable diligence and promptness in representing a client.
b) Same in CRPC 3-110
E. Client’s Rights to Discharge
1. Normally, client has Absolute right to Discharge his attorney with or without cause 
a) Rationale – if client loses faith in atty, relationship won’t work
2. BUT, sometimes, court will NOT allow discharge – i.e. such as mid-trial – b/c it might result in Prejudice to other side and Significant Delay (judges/lawyers have to plan calendars)
a) This is particularly true where the impetus behind the discharge appears to be predicated upon emotional whim rather than upon sound reason.
b) Ruskin v. Rogers—cannot discharge during trial b/c might result in significant delay/prejudice

(1) Court disallowed client to fire atty to avoid prejudice to other side and b/c judges and lawyers have to plan calendars so can’t delay on whim
(2) Also, can’t discharge attorney during Cross Examination of a Witness
F. Determination of Fees when Attorney Withdraws or is Discharged
1. Attorney’s fee if she is FIRED in the Middle of Representation
a) If paid by the hour – fee is based on number of hours accrued
b) If contingency fee – see below (3 bases for determining fees)
2. 3 Bases for Determining Contingency Fees When Attorney is Discharged Without Cause
a) Contract Rule ( attorney recovers full contract price
(1) i.e. K says 20% of settlement; settlement is $13,000—Atty would get $5,000 (20%)
b) Quantum Meruit Rule ( attorney recovers Reasonable Value of Services (can be even if Higher than K price) 
(1) i.e. reasonable value of services is $6,000; K amount is $5,000—Atty would get $6,000
c) Modified Quantum Meruit Rule ( attorney recovers Reasonable Value of services BUT is limited to NO more than K amount (Rosenberg)
(1) i.e. reasonable value of services is $6,000; K amount is $5,000—Atty would get $5,000
3. Attorney Withdraws (rather than being fired)
a) Right to Quantum Meruit Fees ( only if can show “Justifiable Cause” for Withdrawal
(1) Primary Motivation for Withdrawal MUST be Ethical Rules (rather than Financial); Attorney has Burden of Proof
(a) Ethical Reasons for withdrawal (CANNOT be Financial Reasons)
· i.e. w/draw b/c client refuses to give generous settlement offer—NOT Justifiable
· i.e. withdraw b/c this case is frivolous—Justifiable Cause
(b) BUT MR 1.16—Lawyer can withdraw if client fails substantially to fulfill an obligation to the lawyer regarding lawyer’s services and has been reasonable warning that the lawyer will withdraw unless obligation is fulfilled
b) If charging by the hour, lawyer will get billed amount
c) If contingency fee, generally lawyer will get nothing, UNLESS there was (1) Good Cause to withdraw and (2) the Court decides to award some fees
G. Permissive Withdrawal – May Withdraw b/c Client isn’t Paying your Bill 
1. MR 1.16(b): Except as stated in paragraph (c), a lawyer may withdraw from representing a client if:

(1) withdrawal can be accomplished without material adverse effect on the interests of the client;

(2) the client persists in a course of action involving the lawyer's services that the lawyer reasonably believes is criminal or fraudulent;

(3) the client has used the lawyer's services to perpetrate a crime or fraud;

(4) the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement;

· Same as 3-700(d)
(5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled; 

· i.e. client refuses to pay for fees – Same under CRPC 3-700(C)(1)(f))
(6) the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or 

(7) other good cause for withdrawal exists.

2. CRPC:  a member can withdraw if a client breaches an agreement or obligation to pay expenses/fees
a) BUT: if action has already commenced, you MUST get permission from court to withdraw
3. Factors Affecting ability to Withdraw
(1) Client Culpability
(2) Prejudice to Parties
(3) Attorney Culpability
b) Holmes—Motion to withdraw was granted b/c client REFUSED to pay
c) Kriegsman—Motion to withdraw was denied b/c client COULD NOT pay and Atty KNEW this
H. Attorney’s Responsibilities When Withdrawing – Obligations even w/legitimate right to withdraw
1. Model Rules
a) Must Get Court Approval – MR 1.16(c) 
b) Must NOT Prejudice your Client
c) A lawyer may withdraw from representing client if – MR 1.16(b)
(1) Withdrawal can be accomplished without material Adverse Effect to Client’ 
d) Must take Reasonable Steps to Protect Client – MR 1.16(d) – Upon termination of, a lawyer shall take steps to the extent reasonably practicable to protect a client’s interests, 
(1) i.e.  Reasonable notice to client; allow time to employ other counsel; surrender papers and property to which the client is entitled; and refunding any advance payment of fee or expense that has not bee earned or incurred. 
(2) NOTE:  The lawyer may retain papers relating to the client to the Extent Permitted by Law.
2. California
a) If action has already commenced, need to get Court’s permission – CRPC 3-700(A)(1) If permission for termination of employment is required by the rules of a tribunal, a member shall not withdraw from employment in a proceeding before that tribunal without its permission. 

b) Must take reasonable steps to avoid foreseeable Prejudice – CRPC 3-700(A)(2): A member shall not withdraw from employment until the member has taken reasonable steps to avoid reasonably foreseeable prejudice to the rights to the client

(1) i.e. including giving due notice to the client, allowing time for employment of other counsel, complying with rule 3-700(D), and complying with applicable laws and rules.
· Same as Model Rules
c) A member whose employment has terminated shall–CRPC 3-700(D (Much Stricter than MR)
(1) Subject to any protective order or non-disclosure agreement, must promptly release to the client, at the request of the client, all the client papers and property. . . .
(2) Promptly refund any part of a fee paid in advance that has not been earned. . .
· MUST return client ALL papers when requests it (cannot hold papers until get paid)

· Different than MR – leaves it to State Law “MAY retain to extent permitted by law”
d) Lawyer required to keep a copy of the client file for at least 5 years– CRPC 4-100(B)(3) 
III. Competence, Diligence, and Unauthorized Practice
A. Two Questions
1. (1) When are you subject to Discipline under the Ethical Rules? (intended to protect public)
2. (2) When are you liable for Malpractice? (intended to compensate individuals harmed by breach)
B. Competence
1. MR 1.1 – Competence
A lawyer shall provide competent representation to a client. 
Competent representation requires the legal knowledge, skill, thoroughness, preparation reasonably necessary for the representation.

a) Cmt. 2: A lawyer need not necessarily have special training or prior experience to handle legal problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as competent as a practitioner with long experience. Some important legal skills, such as the analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal problems.  
A lawyer can provide adequate representation in a wholly novel field through necessary study.  Competent representation can also be provided through the association of a lawyer of established competence in the field in question.

· Can associate w/co-counsel or become familiar with area
2. CRPC 3-110 – Failing to Act Competently
(A) A member shall NOT Intentionally, Recklessly, or Repeatedly FAIL to perform legal services with competence.  
· Stricter standard than MR 1.1
(B) Competence in any legal service means to Apply: the 1) diligence, 2) learning and skill, and 3) mental, emotional, and physical ability reasonably necessary for the performance of such service.

(C) If a member does NOT have sufficient learning and skill when the legal service is undertaken, the member may nonetheless perform such services competently by: 

(1) associating with or, where appropriate, professionally consulting another lawyer reasonably believed to be competent, or 

(2) by acquiring sufficient learning and skill before performance is required.

· Discussion: The duties set forth in CRPC 3-110 and MR 5.3 include the Duty to Supervise the work of subordinate attorney and non-attorney employees or agents 
· i.e. make sure your assistant conveys the message to client
C. Diligence
1. MR 1.3: Diligence – A lawyer shall act with Reasonable Diligence and Promptness in representing a client.
a) Cmt 2: Controlled workload—A lawyer’s workload must be controlled so EACH matter can be handled Competently  

b) Cmt. 3: Delay—The most widely resented professional shortcoming is Procrastination
(1) Client’s interests often can be adversely affected by the passage of time 

· i.e. SOL can expire; evidence disappear or lost, can cause client anxiety, needless worry, witnesses can forget

(2) Even when the client's interests are not affected in substance, however, unreasonable delay can cause a client needless anxiety and undermine confidence in the lawyer's trustworthiness.

D. Communication
Model Rules
1. MR 1.4: 
a) A lawyer SHALL:

(1) promptly inform the client of any decision or circumstance with respect to which the client's informed consent, as defined in Rule 1.0(e), is required by these Rules; 

(2) reasonably consult w/client about the means to accomplish client's objectives 
(3) keep the client reasonably informed about the status of the matter; 

(4) promptly comply with reasonable requests for information; and

(5) consult with client about any relevant limitation on the lawyer's conduct, when lawyer knows that the client expects assistance NOT permitted by the Professional Rules or other Law
b) A lawyer SHALL explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.

2. MR 1.4 cmt 2: MUST inform client about Settlement Offer
a) A lawyer who receives from opposing counsel an offer of settlement in a civil controversy or a proffered plea bargain in a criminal case must promptly inform the client of its substance unless the client has previously indicated that the proposal will be acceptable or unacceptable or has authorized the lawyer to accept or to reject the offer. 
3. MR 1.4 cmt 3: Paragraph (a)(2) requires the lawyer to reasonably consult with the client about the means to be used to accomplish the client's objectives. In some situations — depending on both the importance of the action under consideration and the feasibility of consulting with the client — this duty will require consultation PRIOR to taking action. In other circumstances, such as during a trial when an immediate decision must be made, the necessity of the situation may require the lawyer to act without prior consultation. In such cases the lawyer must nonetheless act reasonably to inform the client of actions the lawyer has taken on the client's behalf. Additionally, paragraph (a)(3) requires that the lawyer keep the client reasonably informed about the status of the matter, such as significant developments affecting the timing or the substance of the representation.
4. MR 1.4 cmt 7: In some circumstances, a lawyer may be justified in delaying transmission of information when the client would be likely to react imprudently to an immediate communication. Thus, a lawyer might withhold a psychiatric diagnosis of a client when the examining psychiatrist indicates that disclosure would harm the client. A lawyer may NOT withhold information to serve the lawyer's own interest or convenience or the interests or convenience of another person.
California

5. CRPC 3-500: Lawyer shall keep a client reasonably informed about significant developments relating to the employment or representation, including promptly complying with reasonable requests for information and copies of significant documents when necessary to keep the client so informed.
· Discussion: a member will NOT be disciplined for failing to communicate insignificant or irrelevant information.  
6. Cal Bus & Prof Code § 6068(m): It is the duty of the attorney to . . . respond promptly to reasonable status inquiries of clients and to keep clients reasonably informed of significant developments in matters with regard to which the attorney has agreed to provide legal services.
E. Unauthorized Practice
California

1. Cal Bus & Prof Code § 6125 – NO person shall practice law in California unless the person is an Active member of the State Bar
· “Practicing Law” ( Holding out as an Attorney or Giving Legal Advice (even informally)
Model Rules

2. MR 5.5: Unauthorized Practice Of Law; Multijurisdictional Practice Of Law

a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession in that jurisdiction, or assist another in doing so
· MR 8.5: Can be disciplined in both state where barred and where practicing
b) A lawyer admitted in another U.S. Jurisdiction and NOT disbarred/suspended from practice in any jurisdiction may provide legal services in this jurisdiction that:

(1) Are provided to the lawyer’s employer and are NOT services for which the forum requires Pro Have Vice admission; OR

(2) Are services that the lawyer is authorized to provide by federal law or other law of this jurisdiction

· Giving Legal Advice is enough to say you are “Practicing Law”
· Publication of book and website does NOT constitute practicing law, just giving general info
· Its when you give specific info about a specific case when you run into problems (i.e. website where ppl can email Questions)
F. Malpractice – issues to be aware of:
1. MUST show—Duty / breach / Cause / Damage
a) Duty or Care 

(1) Attorney owes a “Duty of Care” to Clients
(2) Attorney owes “Duty of Care” to NON-client in a few situations:

(a) Prospective client – see MR 1.18
(b) Invited Reliance – attorney invites the non-client to rely on the work the attorney does for a client and the non-client does rely.  The same is true if the client does the inviting and the attorney does not object.
(c) Non-client is intended to benefit – if attorney knows that one of the client’s primary reasons for getting the legal service is to benefit the non-client.
b) Standard of Care in Legal Malpractice Case
(1) Lawyer MUST use the care and skill ordinarily exercised by attorneys in similar circumstances
(2) Lawyer must make informed decisions based on reasonable research
(3) Lawyer won’t be second-guessed by tactical decisions based on well-informed judgment
· If acted in good faith to do what is best for client, NOT breach
c) Causation 
(1) Plaintiff must prove that injury would NOT have happened “BUT-FOR” the (’s negligent act. (Malpractice trial becomes trial within a trial)
· “Case within a Case” ( b/c must P must prove Original Case and put on evidence to Jury
· i.e. P must PROVE that if her attorney had informed of SOL, she would have BOTH (1) Filed the claim and (2) Won the claim
d) Actual Damage
(1) NOT every ethical violation is Mal Practice—ONLY when client is Harmed
· i.e. Atty blows SOL, clear breach of duty, NO damages ( then NO Liability
2. NOT malpractice to take case Unfamiliar/Inexperienced with (see competence)
a) MR 1.1 Cmt 2
(1) a lawyer need NOT have special training or prior legal experience to handle legal problems of a type w/which lawyer is unfamiliar
(2) Lawyer can provide adequate representation in a wholly novel field through necessary study
b) CRPC 3-110(c)
(1) If a member does NOT have sufficient learning skills when legal service is undertaken, member can nonetheless perform services competently by
(a) Associating with or professionally consulting another lawyer reasonably believed to be competent OR by acquiring sufficient learning and skill b4 performance is required
3. Tips to Avoid Malpractice
a) Do good work—Research, follow deadlines, don’t procrastinate
b) Maintain good relationships with clients—keep well-informed, let them know costs in advance, 
c) Keep good Records—memo every conversation, bold deadlines
4. Malpractice Insurance: 
a) Neither MR nor the CRPC require lawyers to carry malpractice insurance.
(1) Most attys regard malpractice insurance as an essential, albeit expensive, part of law practice.
(2) Typical exclusions: claims of dishonest, fraudulent, or criminal conduct; claims arising from incidental legal service provided to a business owned by the insured; claims arising out of the insured’s conduct as an officer or director of a business; claims of sexual harassment or illegal discrimination; and claims that the insured knew or should have known about at the time he/she bought the policy.
5. Settlements of Malpractice Claims: 
a) MR 1.8 – Conflict of Interest 
(1) A Lawyer shall NOT settle a claim or potential claim for such liability with an Unrepresented client or former client UNLESS: 
(a) that person is advised in writing of the desirability of seeking; AND 
(b) is given a reasonable opportunity to seek the advice of independent legal counsel in connection therewith.
b) CRPC 3-400(B): a member shall not . . . Settle a claim or potential claim for the member’s liability to the client for the member’s professional malpractice, UNLESS 
(a) client is informed in writing that the client may seek the advice of an independent lawyer of the client’s choice regarding the settlement AND 
(b) Client is given a reasonable opportunity to seek that advice.
c) A Lawyer CANNOT offer to pay client NOT to report matter to State Bar
(1) CRPC 1-500B: member shall NOT be a party to participate in offering or making agreement which precludes the reporting of a violation of these rules
(2) B&P Code 6090: it is a cause of Suspension, Disbarment, or Other discipline for any member of the state bar to require as a condition of a settlement of a civil action for professional misconduct that P agree NOT to file w/disciplinary agency re: misconduct
6. Limiting Liability for Malpractice:
a) MR 1.8: 
(1) a lawyer shall NOT make an agreement prospectively limiting the lawyer’s liability to a client for malpractice 
(2) UNLESS the client is independently represented in making the agreement
b) CRPC 3-400(A): a member shall NOT . . . Contract with a client prospectively limiting the member’s liability to the client for the member’s professional malpractice
G. Limiting Scope of Representation – When client places limits on scope of work
1. MR 1.2 cmt. 6 – CAN limit scope of your work
a) The scope of services to be provided by the lawyer may be limited by agreement with the client or by the terms under which the lawyer’s services are made available to the client. . . .
2. MR 1.2 cmt. 7 – Make sure limits are Reasonable + don’t affect your Duty of Competence
a) Reasonable Limits: Although this Rule affords the lawyer and client substantial latitude to limit the representation, the limitation must be reasonable under the circumstances. (Reasonable IF a client's objective is limited to securing general information about the law the client needs in order to handle a common and typically uncomplicated legal problem, the lawyer and client may agree that the lawyer's services will be limited to a brief telephone consultation. Such a limitation, however, NOT reasonable IF the time allotted was NOT sufficient to yield advice upon which the client could rely). 
b) Competent Representation: Although an agreement for a limited representation does NOT exempt a lawyer from the Duty to provide Competent representation, the limitation is a factor to be considered when determining the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation 
· If restrictions do not allow you to do a competent job, then you CANNOT agree to them
H. Responsibilities of a Subordinate Lawyer
1. MR 5.2 
a) A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted at the direction of another person.

· NOT an excuse if partner instructed you to do it
· i.e. If associate follows partner’s instructions (in spite of her ethical reservations) (still bound by the Professional Rules
b) A subordinate lawyer does NOT violate the Rules of Professional Conduct if that lawyer acts in accordance with a supervisory lawyer's reasonable resolution of an arguable question of professional duty.
· Associate raises concern w/partner and reaches reasonable  resolution 
· i.e. If associate (1) raises “arguable ethical issue” with partner and (2) partner convinces you that it is NOT a concern (3) and you come to Resolution is Reasonable (associate did NOT violate the Rules
I. Responsibilities of a Partner or Supervisory Lawyer
1. MR 5.1 – Responsibility over Other Attorneys 
a) If partner has direct supervisory authority ( he/she shall make reasonable efforts to ensure that other lawyer conforms to rules of professional conduct  
b) A lawyer shall be responsible for another lawyer's violation of the Rules of Professional Conduct IF:
(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; 
OR 

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer practices, or has direct supervisory authority over the other lawyer, AND knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.
2. Can the Firm be Disciplined?
a) Yes but it is difficult to discipline a firm
b) Firms can be “Sanctioned”
Responsibility over Non-lawyer Lawyers have a Duty to ensure that their non-lawyer assistants’ conduct is compatible with rules of professional conduct 

3. MR 5.5 – Can still Delegate legal work to Non-lawyer ONLY with Lawyer Supervision

(1) Comment 2: This Rule does NOT prohibit a lawyer from employing the services of paraprofessionals and delegating functions to them, so long as the lawyer supervises the delegated work and retains responsibility for their work.  
· Paralegal can do legal work but lawyer is ultimately responsible
4. MR 5.5(a) – Lawyer can’t engage in unauthorized practice of law or assist someone else in doing so 
· Same in CRPC 1-300)

J. Professional Independence of a Lawyer
1. MR 5.4: 
a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:

(1) an agreement by a lawyer with the lawyer's firm, partner, or associate may provide for the payment of money, over a reasonable period of time after the lawyer's death, to the lawyer's estate or to one or more specified persons;

(2) a lawyer who purchases the practice of a deceased, disabled, or disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay to the estate or other representative of that lawyer the agreed-upon purchase price;

(3) a lawyer or law firm may include nonlawyer employees in a compensation or retirement plan, even though the plan is based in whole or in part on a profit-sharing arrangement; and

(4) a lawyer may share court-awarded legal fees with a nonprofit organization that employed, retained or recommended employment of the lawyer in the matter.

(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the partnership consist of the practice of law.

(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer's professional judgment in rendering such legal services.

(d) A lawyer shall not practice with or in the form of a professional corporation or association authorized to practice law for a profit, if:

(1) a nonlawyer owns any interest therein, except that a fiduciary representative of the estate of a lawyer may hold the stock or interest of the lawyer for a reasonable time during administration;

(2) a nonlawyer is a corporate director or officer thereof or occupies the position of similar responsibility in any form of association other than a corporation ; or

(3) a nonlawyer has the right to direct or control the professional judgment of a lawyer.

2. CRPC 1-320(A): Neither a member nor a law firm shall directly or indirectly share legal fees with a person who is not a lawyer, except that:

(3)  A member or law firm may include non-member employees in a compensation, profit-sharing, or retirement plan even though the plan is based on whole or in part on a profit-sharing arrangement, if such plan does not circumvent these rules or Business and Professions Code section 6000 et seq. . . .
3. CRPC 1-320(B): A member shall not compensate, give, or promise anything of value to any person or entity for the purpose of recommending or securing employment of the member or the member's law firm by a client, or as a reward for having made a recommendation resulting in employment of the member or the member's law firm by a client.

4. CRPC 3-110: A member shall not form a partnership with a person who is not a lawyer if any of the activities of that partnership consist of the practice of law.
5. General Dynamics v. Superior Court:
a) An in house attorney was concerned about some of the corporation's business practices.  He was terminated when he brought this to management's position.  There was a retaliatory dismissal, and he sued. 

(1) So the question was whether he was an at will employee.  Can you terminate your lawyer at any time for any reason for any cause?  In most cases that is true. 

(2) However, in this case there could be a wrongful termination charge for retaliatory discharge. 

(3) The company claimed that there were confidentiality issues, and all evidence would be based on confidential information.  However, court said this was a contract claim, so confidential issues were less likely to be implicated.
IV. Lawyer-Client Relationship: Fees, Fiduciary Duties, & Public Service

A. Fees – Hourly; Contingent; Flat Fee
1. General Rule—Fees have to be Reasonable:
a) MR 1.5(a): Fees and Expenses must NOT be Unreasonable 
b) CRPC 4-200(A) – fees for legal services must NOT be illegal or Unconscionable 
· higher threshold for discipline in CA than under MR
2. Factors courts consider in determining whether Fee is Reasonable (Not Exclusive List)
a) MR 1.5(a) and CRPC 4-200(B) 
(1) Time and Labor required

(2) Novelty of issues and Skill required 
(3) Fixed or Contingent Fee

(4) Time limitations 
(5) Amount of Money involved and results obtained

(6) Experience / Reputation / Ability of Lawyer

(7) Undesirability of Case

(8) Casual v. Regular Employment 

(9) Awards in Similar Cases

b) MR 1.5(a) – “Reasonable”

(1) Customary Fee (Model Rules Only)

c) CRPC 4-200 – “Unconscionable”
(1) Informed Consent of Client (CA Only)

(2) Amount of fee in proportion to value of services (CA Only)

(3) Relative sophistication of the parties (CA Only)

d) Wheeler – determining whether fee is excessive “requires a thorough examination and balancing of all the factors”
3. Fee Arrangements in Writing (Is there a problem with a fee agreement being Oral?)
a) MR 1.5(b): fee arrangement should preferably be in writing.
(1) The fees MUST be communicated to the client, preferably in writing, before or w/in reasonable time after commencing the representation.
(2) Exception – when the lawyer charges a regularly represented client on the same basis/rate
b) Cal Bus & Prof Code § 6148(a): when it is reasonably foreseeable that fees will be greater than $1,000, contract for services must be in writing
(1) Writing MUST include: 
(a) Basis for compensation (How fees will be calculated) & 
(b) The general nature of representation and legal services &
(c) the respective responsibility of the Atty and Client as to the performance o the K
(2) Exceptions to Written fee arrangement in CA
(a) Services rendered in an emergency situation
(b) Agreement implied since services are same kind previously rendered 
(c) Client waives in writing right to a written K
(d) Client is a Corporation 
4. Contingent Fees
a) MR 1.5(c): A fee may be contingent on outcome of the matter for which the service is rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or other law. 
(1) Requirements for Contingent Fee Agreement

(a) Must be in a Writing and Signed by the Client
(b) Must state the Method by which the fee is to be determined: 

(i) including the percentages that shall accrue in event of settlement, trial or appeal; &
(ii) litigation and other expenses to be deducted from the recovery &
(iii) whether such expenses are to be deducted b4 or after contingency fee is calculated

(c) Must clearly notify the client of any expenses for which client will be liable whether or not the client is the prevailing party

b) Cal Bus & Prof Code § 6147(a): similar requirements to MR 1.5(c)
(1) Must be in writing (same as above) 
(2) Unless medical mal-practice case, a statement that the fee is not set by law but negotiable btw atty and client
c) Type of case where atty may NOT charge contingent fee 
(1) MR 1.5(d) A lawyer shall NOT enter into an arrangement for, charge, or collect:
(a) Any fee in a Domestic Relations Matter (where amount is contingent on securing divorce, or alimony, or support, or property)

(b) A contingent fee for representing a Defendant in a Criminal Case
(2) CRPC: No such Restrictions in CRPC
(a) But,  Family Code prohibits contingency fees in domestic relations matter & 
(b) CA courts likely to follow Model Rules re contingent fees for criminal cases
d) Is Contingency Fee too High / Unreasonable?
(1) Rest. § 35 cmt. c: contingent fee may permissibly be greater than what an hourly fee lawyer of similar qualifications would receive for the same representation b/c a contingent-fee atty bears the risk of receiving NO pay if the client loses
(a) Nor is a contingent fee necessarily unreasonable b/c the lawyer devoted relatively little time to representation (i.e. it would be okay to collect money through quick settlement)
(b) Large Fees Unearned by either (1) Effort or (2) Significant Risk ( Unreasonable        
· i.e. if atty knows at outset that case likely to settle, w/35% fee, Unreasonable
(2) CRPC 4-200(B)
(a) Unconscionability of fee shall be determined on the basis of all the facts and circumstances existing at the time the agreement is entered into (Except where the parties contemplate that the fee will be affected by later events)
5. Billable Hours:
a) L does NOT fulfill ethical duty if bill client more time than actually spent on client’s behalf
(1) Can’t bill clients for work you do for 2 clients simultaneously (1 hour can only bill once)
· i.e. if waiting at court & do work for another client, cannot simultaneously bill 2 clients 
(2) Obligation to keep careful track of ALL your time
(3) Can’t bill for multi-tasking work (i.e. cooking, thinking, worrying about case)
b) Wasteful Procedure: MR 1.5b Cmt 5 —a lawyer should NOT exploit a fee arrangement based primarily on hourly charges by using Wasteful Procedures 
· i.e. can’t say will bill 8 hrs a day b/c may not have that much work to do
c) Expediting litigation: MR 3.2—a lawyer shall make reasonable efforts to expedite litigation consistent w/ the interests of the client
(1) comment—financial interest is NOT sufficient
d) Pro Bono Service: MR 6.1—a lawyer should aspire to render at least 50 hours of pro bono/year
(1) Pro Bono gets affected when attorneys work THAT many hours per week
(2) In Ca: NO Pro Bono Rule
B. Fiduciary Duties—Safekeeping Property
1. MR 1.15 
a) A lawyer shall hold property of clients SEPARATE from the lawyer's own property.

(1) Funds shall be kept in a separate account maintained in the state where the lawyer's office is situated, or elsewhere with the consent of the client or third person. Other property shall be identified as such and appropriately safeguarded. 
· keeping funds in separate Safe might work depending on your definition of  “account”
b) Upon receiving funds or other property, a lawyer shall Promptly NOTIFY the client. Except as stated in this rule or otherwise permitted by law or by agreement with the client, a lawyer shall promptly deliver to the client or third person any funds or other property that the client or third person is entitled to receive and, upon request by the client or third person, shall promptly render a full accounting regarding such property.

c) When in the course of representation a lawyer is in possession of property in which two or more persons (one of whom may be the lawyer) claim interests, the property shall be kept separate by the lawyer until the dispute is resolved. The lawyer shall promptly distribute all portions of the property as to which the interests are not in dispute
d) When lawyer receives funds 
(1) MR 1.15 cmt. 3
(a) Lawyers often receive funds from which the lawyer’s fee will be paid. The lawyer is NOT required to remit to the client funds that the lawyer reasonably believes represent fees owed.  Lawyer may NOT hold funds to coerce a client into accepting the lawyer’s contention

(i) disputed portion of the funds must be kept in a trust account—arbitration
(ii) undisputed portion of the funds shall be distributed
· Lawyer cannot just unilaterally take his amount out, he must wait until dispute is over
· Funds that are NOT in dispute must be Promptly Delivered (i.e. NO coercion)
2. CRPC 4-100—Preserving Identity of Client’s Funds and Property
a) (A) All funds received or held for the benefit of clients by a member or law firm, including advances for costs and expenses, shall be deposited in one or more identifiable bank accounts labeled "Trust Account," "Client's Funds Account" or words of similar import, maintained in the State of California, or, with written consent of the client, in any other jurisdiction where there is a substantial relationship between the client or the client's business and the other jurisdiction…
· Different than MR: b/c must be in Bank Account (i.e. safe will NOT work)

· Different than MR: b/c must be Interest Bearing Account

· Different than MR: b/c must be Labeled Properly (i.e. “trust account”)

· NOTE:  Don’t need separate account for each client, can consolidate them, and give interest in proportion to what belongs to each client in account
b) (B) A member shall: 
(1) Promptly notify a client of the receipt of the client's funds, securities, or other properties. 

(2) Identify and label securities and properties of a client promptly upon receipt and place them in a safe deposit box or other place of safekeeping as soon as practicable. 

(3) Maintain complete records of all funds, securities, and other properties of a client coming into the possession of the member or law firm and render appropriate accounts to the client regarding them; preserve such records for a period of no less than five years after final appropriate distribution of such funds or properties; and comply with any order for an audit of such records issued pursuant to the Rules of Procedure of the State Bar. 

(4) Promptly pay or deliver, as requested by the client, any funds, securities, or other properties in the possession of the member which the client is entitled to receive. 
3. MR 1.8(e) – Business Transaction – lawyer shall NOT provide assistance to a client in connection to a pending or contemplated litigation, except that:
(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and 
(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.
C. Pro Bono Service
1. MR 6.1: A lawyer should aspire to render at least (50) hours of pro bono public legal services per year.
a) 50 hours is NOT required 
b) Cmt 9 – it is the individual ethical commitment of each lawyer to render these services.  There may be times when it is not feasible for lawyer to engage in pro bono – at such times a lawyer may discharge the pro bono requirement by providing financial support to organizations providing free legal services to persons of limited means.
· Different in CA: does NOT have a pro bono requirement 
V. Confidentiality and Privilege

A. Moral Conflict btw TWO Duties:
1. To Protect Client’s Confidence
2. An Officer of the Court (MR 1.2: not to be involved in the criminal activity of client)
B. Confidentiality 
1. MR 1.6: 
a) A lawyer shall NOT reveal information relating to representation of a client unless the client gives Informed Consent, the disclosure is impliedly authorized in order to carry out the representation or the disclosure is permitted by paragraph (b).
· Cmt 3: The rule of client-lawyer confidentiality applies in situations other than those where evidence is sought from the lawyer through compulsion of law

· Ethical duty of confidentiality is broad—applies everywhere there may be atty-client relationship

· Cmt 4: prohibition also applies to disclosures by a lawyer that do not in themselves reveal protected info but could reasonably lead to discovery of such info by a 3rd person
b) A lawyer may reveal info relating to the representation of a client to the extent the lawyer Reasonably believes Necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

· cmt. 6 ( when harm is “Reasonably certain to occur” = Present & Substantial threat
· such harm is reasonably certain to occur if it will be suffered imminently or if there is a present and substantial threat that a person will suffer such harm at a later date if lawyer fails to take action necessary to eliminate the threat.
· thus, a lawyer who knows that a client has accidentally discharged toxic waste into a town’s own water supply may reveal this info to the authorities if there is a present and substantial risk that a person who drinks the water will contract a life-threatening or debilitating disease and the lawyer’s disclosure is necessary to eliminate the threat or reduce the number of victims
· Need NOT be a Criminal act

· NOTE—if a party is already dead then do NOT need to give up confidentiality

(2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer's services; 

· more narrow than rules of evidence i.e. privilege—here the lawyer has to help further the fraud
(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client's commission of a crime or fraud in furtherance of which the client has used the lawyer's services;

· cmt. 8: addresses the situation in which the lawyer does not learn of the client's crime or fraud until after it has been consummated. Although the client no longer has the option of preventing disclosure by refraining from the wrongful conduct, there will be situations in which the loss suffered by the affected person can be prevented, rectified or mitigated. In such situations, the lawyer may disclose information relating to the representation to the extent necessary to enable the affected persons to prevent or mitigate reasonably certain losses or to attempt to recoup their losses. Paragraph (b)(3) does not apply when a person who has committed a crime or fraud thereafter employs a lawyer for representation concerning that offense.
(4) to secure legal advice about the lawyer's compliance with these Rules;

(5) in case where relationship btw atty and client is at issue
(6) to comply with other law or a court order.
(a) If the court orders you to testify then the lawyer may reveal info relating to the representation of a client 
· MR 1.6 cmt. 14 -- Where practicable, the lawyer should first seek to persuade the client to take a suitable action to obviate the need for disclosure.  In any case, a disclosure adverse to the client’s interest should be no greater than the lawyer reasonably believes necessary to accomplish this purpose. . . .
· Must TELL the client before you do it 

· MR 1.6 cmt 15 – lawyer NOT required to reveal Fraud
· Paragraph (b) permits but NOT require the disclosure of info relating to a client’s representation to accomplish the purposes specified in paragraphs b1-b6…a lawyer’s decision not to disclose does NOT violate this rule
· Should you / may you continue to represent a client if they tell you transaction you helped him w/ is fraudulent? 
· Past Fraud: lawyer may withdraw if client has used service to commit a crime/fraud MR 1.16(b)
· Ongoing Fraud: lawyer must withdraw if continued representation would violate ethical rules. MR1.16(a) (Also, MR.12 Lawyer cannot assist client in Fraud)
· MR 1.16a—Except as stated in paragraph c, a lawyer shall NO represent a client or, where representation has commenced, shall w/draw from the representation of a client if:

· the representation will result in violation of the rules of professional conduct or other law
· MR 1.2d: A lawyer cannot assist a client in a crime or fraud, but a lawyer may discuss the legal consequences of any proposed course of conduct w/ a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law
· What is a lawyer to do if discover fraud?
· Comment 10—A lawyer may NOT continue assisting a client in conduct that the lawyer originally supported was legally proper but then discovers is criminal or fraudulent.  The lawyer must, therefore, w/draw from the representation of the client in the matter…in some cases, withdrawal alone might be insufficient.  It may be necessary for the lawyer to give notice of the fact of w/drawal and to disaffirm any opinion, document, affirmation or the like
· Comment 9: Nor does the fact that a client uses advice in a course of action that is criminal or fraudulent of itself make a lawyer a party to the course of action 
· Mr 1.6, comment 13—If a third party calls lawyer to testify against the client, lawyer should always first claim atty-client privilege 

· “Absent informed consent of the client to do otherwise, the lawyer should assert on behalf of the client all nonfrivolous claims that…the info sought is protected against disclosure by the atty-client privilege or other applicable law”
2. What if lawyer accidentally reveals info?

a) MR 1.6 cmt. 16 -- lawyer must act competently to safeguard info relating to representation of a client against inadvertent or unauthorized disclosure by the lawyer or other persons who are participating in the representation of the client or who are subject to the lawyer’s supervision.  
· Also, if you are supervising others, make sure to tell them not to disclose either
b) MR 1.6 cmt. 17 -- When transmitting a communication that includes info relating to the representation of a client, the lawyer must take reasonable precautions to prevent the information from coming into the hands of unintended recipients.  

· This duty, however, does not require that the lawyer use special security measures if the method of communication affords a reasonable expectation of privacy. . . .
·  BUT if it is a Special circumstance, may warrant special precautions Factors: to be the sensitivity of the information and the extent to which the privacy of the communication is protected by law or by a confidentiality agreement.  
3. What if lawyer opens email accidentally transmitted by opposing counsel, which contains confidential info?

a) MR 4.4(b) – Lawyer has a Duty to Promptly Notify the Sender – A lawyer who receives a document relating to the representation of the lawyer’s client and knows or reasonably should know that the document was inadvertently sent shall promptly notify the sender.  
(1) Must the lawyer return it? Can he use it?

(a) Cmt. 2:  whether lawyer is required to take additional steps, such as returning the original document, is a matter of law beyond the scope of these Rules, as is the question whether the privileged status of a document has been waived.
· Rules are NOT taking a stance on this both as to waiver and returning the doc

(b) ABA Ethics Opinion 92-368 ( A lawyer who receives materials that on their face appear to be subject to the attorney-client privilege or otherwise confidential, under circumstances where it is clear they were not intended for the receiving lawyer, should refrain from examining the materials, notify the sending lawyer and abide the instructions of the lawyer who sent them.
b) MR 4.4 -- NO obligation to notify things are sent ON PURPOSE ( Rule ONLY applies to inadvertent communications
4. Can lawyer USE the info relating to representation?
a) MR 1.8(b) ( A lawyer shall NOT use info relating to representation of a client to the disadvantage of the client unless the client gives informed consent 
· But MR 1.8 does NOT prohibit use that doesn’t disadvantage the client
b) HYPO: Atty learns in confidence that her client intends to purchase Blackacre to build a shopping center.  If lawyer has her agent buy Blackacre, has she violated the atty-client privilege or ethical duty?
(1) YES under MR 1.8(b)

(2) Did NOT violate atty-client privilege (not a fact-finding proceeding)

(3) Did NOT violate confidentiality (b/c Lawyer did NOT reveal anything)
c) CRPC 3-300 ( A member shall not enter into a business transaction with a client; or knowingly acquire an ownership, possessory, security, or other pecuniary interest adverse to a client, unless each of the following requirements has been satisfied:

(A) The transaction or acquisition and its terms are fair and reasonable to the client and are fully disclosed and transmitted in writing to the client 

(B) The client is advised in writing that the client may seek the advice of an  independent lawyer and is given a reasonable opportunity to seek that advice; and

(C) The client thereafter consents in writing
5. MR 1.9(c) ( duty of confidentiality continues after representation has ceased.

6. Cal. Bus. & Prof. Code § 6068(e)(1): an attorney has a duty … to maintain inviolate the confidence, and at every peril to him or herself to preserve the secrets, of his or her client.
7. CRPC 3-100 ( this is Stricter than the Model Rules – NO crime/fraud exception unless it is likely to result in death or substantial bodily harm
(A) A member shall NOT reveal information protected from disclosure by Business and Professions Code section 6068, subdivision (e)(1) without the informed consent of the client, or as provided in paragraph (B) of this rule.
· confidentiality not limited to proceedings where evidence can be compelled
(B) A member MAY, but is not required to, reveal confidential information relating to the representation of a client to the extent that the member reasonably believes the disclosure is necessary to prevent a criminal act that the member reasonably believes is likely to result in death of, or substantial bodily harm to, an individual.
· Only applies to Criminal sct likely to result in death or substantial bodily harm
(C) Before revealing confidential information to prevent a criminal act, a member SHALL if reasonable under the circumstances:
(1) make a good faith effort to persuade the client: (i) not to commit or to continue the criminal act or (ii) to pursue a course of conduct that will prevent the threatened death or substantial bodily harm; or do both (i) and (ii); and

(2) inform the client, at an appropriate time, of the member's ability or decision to reveal information as provided in paragraph (B).

(D) In revealing confidential info, the member's disclosure must be NO more than is necessary to prevent the criminal act, given the info known to member at the time of the disclosure
(E) A member who does not reveal info permitted by paragraph (B) does NOT violate this rule.

8. Withdrawing under CA Rules
· Same as Federal Rules in terms of when you MAY and MUST withdraw
· MUST withdraw if it is an ongoing Crime but you CANNOT reveal
9. HYPO: Client phones you and tells you he is planning to kill his wife that night.
a) CRPC 3-100—may reveal confidential info to prevent a criminal act that the member reasonably believes is likely to result in death of, or substantial bodily harm to, an individual
b) MR 1.6b1—may reveal info to prevent reasonably certain death or substantial bodily harm
· NOTE—under MR and CRPC lawyers are NOT required to reveal confidences to prevent death or serious bodily harm 
c) What if you were called to testify?
(1) CEC 956—no privilege if lawyer reasonably believes disclosure is necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in the death of, or substantial bodily harm to, an individual 
10. HYPO: Atty refuses to assist client making a fraudulent insurance claim, hires another lawyer
· Does the atty-client privilege apply?

· CEC 956—There is no privilege under this article if the services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit a crime or a fraud

· Does the ethical duty of confidentiality apply?

· YES: MR 1.6(b)(2)&(3)— can’t inform insurance co., the atty refused so is NOT furthering the fraud;

· YES: CRPC 3-100—no crime/ fraud exception unless it is likely to result n death or substantial bodily harm 

· What are the lawyer’s options if the insurance co. calls the lawyer as a witness?

(i) First, lawyer should claim the privilege—MR 1.6, ct 13
(b) What if the court orders you to testify?
(i) MR 1.6(b)(6)—MAY reveal info to comply w/ court order
11. HYPO: What do you do if a client confidentially tells you that a transaction you assisted him w/ was fraudulent?
a) MR 1.6(b)(3)—may reveal info to prevent substantial injury to financial interests of another that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of which the client has used the lawyer’s services
C. Attorney-Client Privilege
(1) Atty-client privilege is a Rule of Evidence
(2) Applies ONLY to Fact-Finding proceedings where there is power to compel giving evidence 
(3) Atty-client privilege applies only to Confidential Communications between Atty & Client

a) Also includes communications by atty and client agents

b) Also covers Observations made as a result of confidential communications

c) Physical evidence is NOT protected under atty-client privilege

d) Client’s identity is generally NOT privileged, but may be privileged when revealing would reveal confidential info

· HYPO: bartender tells you your client drives drunk every night—NOT protected b/c only applies to confidential communications btw atty and client 
· HYPO: client tells you killed officer and wants to give you his gun

(a) Atty-client Privilege protects communications btw the lawyer and client about the pistol

(b) also protects lawyer’s observations resulting from communications w/client about pistol

(c) does NOT protect the pistol itself

2. Suppression of Evidence 

a) CRPC 5-220: Suppression of Evidence

(1) A member shall NOT suppress any evidence that the member of the member’s client has a legal obligation to reveal or to produce

b) MR 3.4 Fairness to Opposing Party and Counsel 

(1) A lawyer shall not unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value OR assist another to do such act

· Lawyer must turn over the gun, and tell client, but should NOT reveal source

3. NO Atty-client Privilege under Crime/Fraud Exception:

a) CEC § 956 ( There is no privilege under this article if the services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit a crime or a fraud
(1) What if lawyer is called to testify? 
(a) There is NO privilege under this article if the lawyer reasonably believes that disclosure of any confidential communication relating to the representation of a client is necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in the death of, or substantial bodily harm to, an individual 
4. If the atty-client privilege does not apply, does that mean the atty can reveal the info to whomever she wants?

a) MR 1.6: A laywer shall not reveal info relating to the representation of a client

b) B&P 6068: Duty of an atty to maintain inviolate the confidence… of client
D. Compare Attorney-Client Privilege and Ethical Duty of Confidentiality
· HYPO: While at a PTA dinner, lawyer gossips about client’s divorce
a) atty-client privilege does NOT apply—§954 not court proceeding
b) ethical duty of confidentiality DOES apply
c) Consequences of gossiping at the PTA dinner?

(1) Atty subject to discipline under ethical rules
(2) Possible civil liability
(3) Possible loss of fees 
	
	What
	Where
	What communication
	Exceptions

	Atty-Client Privilege
	•Rule of Evidence
	•Applies only to Fact-Finding court proceedings
	•Applies to confidential communications between atty & client (& agents)

•Does not protect objects 
•Protect observations resulting from confidential communications
	•Crime/Fraud Exception – applies to services sought or obtained to enable crime or fraud

•CEC 956: No privilege if client seeks atty’s svcs to enable crime or fraud; 
--atty services need only be sought NOT actually provided

•Crime


	Confidentiality
	•Ethical Duty
	•Applies everywhere where there is an atty-client relationship; 
•Broader—applies to ALL info relating to representation
	•ALL Information relating to the representation of the case.  MR 1.6(a)
	•Crime/Fraud – client must have used or is using atty’s svcs to commit crime or fraud.  MR 1.6(b)(2)

•However, in California, no crime fraud exception under CRPC 3-100.

•Prevent Reasonably Certain Death – under MR 1.6(b)(1).  Under Cal rules, criminal act required.  


VI. Interviewing

A. Stages
1. Introduction—Icebreaking
2. Preliminary problem identification—general nature of problem; obj; concerns
3. preparatory explanation—tell client what to expect; confidentiality; free
4. fact gathering—chronological 
5. theory verification—explore theories of relief
6. adjournment—tentative assessment; clarify relationship fees; next step
B. T-funnel—ask open questions then more narrow
VII.  Conflicts of Interest: Conflicts w/ Third Parties

A. In what situations does interference by a 3rd party occur?
1. When someone other than the client is paying your fee
a) e.g. family member, insurance co., corporation defending an officer or employee
2. When you’re representing an organization
B. Problems that arise when 3rd party becomes involved
1. Can compromise Duty of Loyalty, Competence, Zealous Advocacy 
a) these duties run to the client and if the 3rd party is paying your bill, then you could be looking at the 3rd party’s interest
2. Can compromise confidentiality

3. to avoid conflict MUTS keep in mind WHO your client is

C. Basis Rule –  MR 1.7
1. (a) Lawyer shall NOT represent client if representation involves concurrent conflict of interest, A concurrent conflict of interest exists if: 
a) (2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.

2. (b) Waiving the conflict
· Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;

(2) the representation is NOT prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and

(4) Each affected client gives informed consent, confirmed in writing.

3. Cmt. 18 – Informed consent requires that each affected client be aware of the relevant circumstances and of the material and reasonably foreseeable ways that the conflict could have adverse effects on the interests of that client.
4. Cmt. 20 – Confirmed in writing: required to obtain client’s informed consent, confirmed in writing
D. CRPC 3-310(C) ( A member shall not, without the informed written consent of each client:  

(1) Accept representation of more than one client in a matter in which the interests of the clients potentially conflict; or

(2) Accept or continue representation of more than one client in a matter in which the interests of the clients actually conflict; or 

(3) Represent a client in a matter and at the same time in a separate matter accept as a client a person or entity whose interest in the first matter is adverse to the client in the first matter.
·  Disclosure of conflict must be in writing AND  informed consent must be in writing in CA 
· MR only requires Consent Confirmed in Writing (i.e. write client letter confirming prior consent)
E. Compensation from 3rd party
1. MR 1.8(f):

a) A lawyer shall NOT accept compensation for representing a client from one other than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer's independence of professional judgment or with the client-lawyer relationship; and

(3) info relating to representation of a client is protected as required by [confidentiality] R1.6.

2. CRPC 3-310(F) ( similar rule (1) Informed consent (2) no interference (3) informed consent
a) F) A member shall NOT accept compensation for representing a client from one other than the client unless:
(1) There is no interference with the member's independence of professional judgment or with the client-lawyer relationship; and

(2) Information relating to representation of the client is protected as required by Business and Professions Code section 6068, subdivision (e); and

(3) The member obtains the client's informed written consent . . .
· KEY—in CA BOTH disclosure to client of the risks AND  informed consent must be in writing
F. Informed Consent
1. MR 1.0(e) ( “Informed consent” denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.

2. CRPC 3-310(A):
(1) “Disclosure” means informing the client or former client of the relevant circumstances and of the actual and reasonably foreseeable adverse consequences to the client or former client; 

(2) “Informed written consent” means the client’s or former client’s written agreement to the representation following written disclosure;

(a) Thus, you must disclose risks in writing before getting written consent
G. Assuming informed consent given, can an atty take direction from 3rd party?
1. MR 1.8(f)(2): Lawyer shall not accept compensation for representing a client form one other than the client unless there is no interference w/ the lawyer’s independence of professional judgment

a) informed consent does NOT mean no conflict of interest problem; cannot accept payment from 3rd party if interference regardless of informed consent

2. MR 5.4(c) ( A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer's professional judgment in rendering such legal services.

3. HYPO: may have conflict of interest if insurance co. hires and pays atty to represent an insured party—insurance co. will want to settle for less so don’t have to pay

(1) atty would have to follow insured Client and NOT let insurance company interfere
(2) if lawyer was representing both insurance co. and insured client, may have to advise to get separate counsel 
H. If you know the 3rd party is likely to interfere can you let them pay?
1. MR 1.7, Cmt. 14 ( Ordinarily, clients may consent to representation notwithstanding a conflict.  However, as indicated in paragraph (b), some conflicts are nonconsentable, meaning that the lawyer involved cannot properly ask for such agreement or provide representation on the basis of the client’s consent. . . 

2. MR 1.7, Cmt. 15 ( “Consentability” considering whether the interests of the clients will be adequately protected if the clients are permitted to give their informed consent to representation burdened by a conflict of interest.  Thus, under paragraph (b)(1), representation is prohibited if in the circumstances the lawyer cannot reasonably conclude that the lawyer will be able to provide competent and diligent representation.  
I. Settlements
1. MR 1.8(g) ( A lawyer who represents two or more clients shall NOT participate in (1) making an aggregate settlement of the claims of or against the clients, OR, (2) in a criminal case an aggregated agreement as to guilty or nolo contendere pleas, UNLESS each client gives informed consent, in a writing signed by the client. The lawyer's disclosure shall include the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.

2. CRPC 3-310(D) ( A member who represents two or more clients shall not enter into an aggregate settlement of the claims of or against clients w/o informed written consent of each client.
J. Organization as Client
1. Generally

a) MR 1.13(a) ( A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.

b) CRPC 3-600(A) ( In representing an organization, a member shall conform his or her representation to the concept that the client is the organization itself, acting through its highest authorized officer, employee, body, or constituent overseeing the particular engagement.

2. Can Attorney represent the employees of an organization?

a) MR 1.13(g) ( A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7. . . i.e. unless there is conflict of interest
· Must look to see whether there is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client (MR 1.7(a)(2)).
b) CRPC 3-310(E) ( A member representing an organization may also represent any of its directors, officers, employees, members, shareholders, or other constituents, subject to the provisions of rule 3-310. Consent to dual representation shall be given by an appropriate constituent of the organization other than the individual or constituent who is to be represented, or by the shareholder(s) or organization members.
3. Duty of Confidentiality with employees of the organization

a) MR 1.13 cmt.2 ( When one of the constituents of an organizational client communicates with the organization’s lawyer in that person’s organizational capacity, the communication is protected by Rule 1.6. . . . 
(1) However, the organization is the client ( your duty is to corporation, so you can disclose communication by employee to the board of directors
4. Any other duties to these employees?

a) MR 1.13(f) ( In dealing with an organization’s directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization’s interests are ADVERSE to those of the constituents with whom the lawyer is dealing.
(1) Cmt. 10 ( lawyer should advise any constituent, whose interest lawyer finds adverse to that of the organization of the conflict or potential conflict of interest, that the lawyer cannot represent such constituent, and that such person may wish to obtain independent representation.  Care must be taken to assure that the individual understands that, when there is such adversity of interest, the lawyer for the organization cannot provide legal representation for that constituent individual, and that discussions between the lawyer for the organization and the individual may not be privileged.
(2) Same as CRPC 3-600

b) What if atty is interviewing a lower level employee?
(1) Must explain identify of client, that he may wish to obtain separate counsel, and that communications are not privileged or confidential—MR 1.13f; CRPC 3-600D
c) What if the lawyer doesn’t clarify his role and the lower level employee mistakenly believes the atty is representing the employee?
(1) MR 1.18(b) ( Even when no client-lawyer relationship ensues, a lawyer who has had discussions with a prospective client shall NOT use or reveal information learned in the consultation, except as Rule 1.9 would permit with respect to information of a former client.

(a) However, if you do explain your role and the individual still tells you information he/she thinks will be privileged, this person is NOT a prospective client within the meaning of MR 1.18.
d) If the lower level employee does reveal confidences, how will that affect your ability to continue representing the organization?
(1) MR 1.18(C): A lawyer shall NOT represent a client w/ interests materially adverse to those of a prospective client in the same or substantially related matter if the lawyer received info from the prospective client that could be significantly harmful to that person in the matter
5. What if lawyer knows that employee is violating law?

a) MR 1.13(b)
(1) If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in an action, v act or refuses to act in a matter related to the representation that is in violation of a legal obligation to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the organization.  
(2) Unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, including, if warranted by the circumstances, to the highest authority that can act on behalf of the organization as determined by applicable law.
(3) Cmt. 4 ( Ordinarily, referral to a higher authority would be necessary. In some circumstances, however, it MAY be appropriate for the lawyer to ask the constituent to reconsider the matter; for example, if the circumstances involve a constituent’s innocent misunderstanding of law and subsequent acceptance of the lawyer’s advice, the lawyer MAY reasonably conclude that the best interest of the organization does not require that the matter be referred to higher authority
· referral is generally Mandatory but lawyer gets some Discretion
· Required to report to higher authority if in best interest of organization
· MR 1.13—deals w/ lawyer’s obligation to client NOT 3rd party as in 1.6

b) CRPC 3-600(B) ( must protect confidentiality
(1) If a member acting on behalf of an organization knows that an actual or apparent agent of the organization acts or intends or refuses to act in a manner that is or may be a violation of law reasonably imputable to the organization, or in a manner which is likely to result in substantial injury to the organization, the member shall not violate his or her duty of protecting all confidential information 
(a) NO fraud exception 
(2) Subject to Business and Professions Code section 6068, subdivision (e), the member may take such actions as appear to the member to be in the best lawful interest of the organization.  Such actions may include among others:
(1) Urging reconsideration of the matter while explaining its likely consequences to the organization; or

(2) Referring the matter to the next higher authority in the organization
(1) referral to higher authority is NOT mandatory 

· Similar to MR, but emphasizes duty to protect corporate client’s confidences and duty not to mislead constituents…
c) Under MR, if lawyer reports this to the board and they do NOT act ( she MAY report it outside of the organization (law enforcement) under following circumstances
(1) MR 1.13(c) ( Except as provided in paragraph (d), if
(1) Highest authority fails to address matter in timely way and refusal to act, that is clearly a violation of law, and

(2) There must be a violation of law that the lawyer is reasonably certain will result in substantial injury to the organization. 
(then the lawyer MAY reveal information relating to the representation whether or not Rule 1.6 permits such disclosure, but only if and to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization.
Thus, this is discretionary.  Attorney can also withdraw.  If attorney’s services are used to further a fraud, she must resign

· Creates an EXCEPTION to 1.6 which wouldn’t allow atty who is NOT involved in the crime, but under 1.3 lawyer may report it, but NOT required to report it
· If lawyer doesn’t want to report – (1) if she is NOT involved in crime she MAY withdraw, (2) but if lawyer is involved in crime she MUST withdraw
d) Under CRPC, if lawyer reports this to the board and they do not act, she may not report it outside of the organization—can ONLY w/draw
(1) CRPC 3-600(C)
(a) If, despite the member’s actions in accordance with paragraph (B), the highest authority that can act on behalf of the organization insists upon action or a refusal to act that is a violation of law and is likely to result in substantial injury to the organization, the member’s response is limited to the member’s right, and, where appropriate, duty to resign in accordance with rule 3-700.
(b) can’t break confidentiality—MUST withdraw 
e) Sarbanes Oxley v. MR and CRPC

(1) Attorney MUST report material violation of securities laws to higher authority w/in corporation—17 CRF 205.3
(a) Under MR 1.13, referral is generally mandatory, but lawyer gets some discretion
(b) Under CRPC 3-600, referral to higher authority is NOT mandatory 
(2) Attorney MAY reveal confidential info to SEC to prevent material violation likely to substantially injure financial interests of co. or investors
(a) Under MR 1.13, MAY reveal only if reasonably certain to substantially injure the organization 
(b) Under CRPC 3-600, may NOT reveal outside the company; can only w/draw
6. What if members of organization want to use unethical tactics in litigation?

a) MR 3.1 ( A lawyer shall not bring frivolous suit: defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous. . . .
b) MR 3.2 ( A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client.

(1) Cmt. 1  . . . (1) failure to expedite litigation for the purpose of frustrating an opposing party’s attempt to obtain rightful redress or repose is NOT reasonable  . . . (2) Realizing financial or other benefit from otherwise improper delay in litigation is NOT a legitimate interest of the client.
c) MR 3.4(d) ( A lawyer shall not in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to comply with a legally proper discovery request by an opposing party.
d) MR 4.4(a) ( In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person . . . .
e) CRPC 3-200 (similar to MR) ( A member shall not seek, accept, or continue employment if the member knows or should know that the objective of such employment is:

(A) To bring an action, conduct a defense, assert a position in litigation, or take an appeal, without probable cause and for the purpose of harassing or maliciously injuring any person; or

(B) To present a claim or defense in litigation that is not warranted under existing law unless good faith argument to change law
VIII. Conflicts of Interest: Between the Lawyer and the Client

A. General Conflict Rule
1. MR 1.7(a)(2: (Except for par (b)], a lawyer shall not represent a client if the representation involves a concurrent conflict of interest.  A concurrent conflict of interest exists if:
a) There is a significant risk that the representation of one or more clients will be materially limited … by a personal interest of the lawyer.
(1) HYPO: conflict of interest if atty wants to buy beach cottage from client b/c atty wants low price and client wants high

(2) KEY-an atty can sue client for unpaid fees

2. MR 1.7b: Conflict of interest can be Waived IF:
a) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client; AND
b) the representation is not prohibited by law; AND
c) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same case; AND
d) EACH affected client gives informed consent, confirmed in writing
B. Business Transactions with Clients
1. MR 1.8(a): A lawyer shall NOT enter into a business transaction with a client or knowingly acquire an ownership, possessory, or other pecuniary interest adverse to a  client UNLESS: 

(1) the transaction terms are fair and reasonable to the client are fully disclosed, and transmitted in writing in a way reasonably understood; AND
(2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction; AND
(3) the client gives informed consent, in a writing, signed by the client, to the essential terms of the transaction and the lawyer’s role in the transaction, including whether the lawyer is representing the client in the transaction.  
· Tell client of RISKS, ALTERNATIVES, ROLE in the Transaction

· Stricter than 1.7b which only requires “confirmed in writing”
a) Cmt. 1 ( [Rule 1.8(a)] does not apply to ordinary fee arrangements between client and lawyer, which are governed by Rule 1.5, although its requirements must be met when the lawyer accepts an interest in the client’s business or other nonmonetary property as payment of all or part of a fee (see HYPO where lawyer gests 30% property interest as contingency fee)
2. CRPC 3-300: similar as MR 1.8a
(A) terms must be fair / reasonable in writing
(B) client advised in writing that they may seek advice of another atty and given reasonable opportunity to do so 

MR doesn’t require lawyer to advise in writing to seek another attorney
(C) client consents in writing 
3. Special California Rules for transactions involving Client’s Property:

a) CRPC 4-300(A): Lawyer may not purchase property at foresclosure etc. if represent the client
(1) A member shall not directly or indirectly purchase property at a probate, foreclosure, receiver's, trustee's, or judicial sale in an action or proceeding in which such member or any lawyer affiliated by reason of personal, business, or professional relationship with that member or with that member's law firm is acting as a lawyer for a party or as executor, receiver, trustee, administrator, guardian, or conservator.
b) CRPC 4-300(B): Lawyer can’t represent seller at foreclosure sale etc.
(1) A member shall not represent the seller at a probate, foreclosure, receiver, trustee, or judicial sale in an action or proceeding in which the purchaser is a spouse or relative of the member or of another lawyer in the member's law firm or is an employee of the member or the member's law firm.
( This rule does NOT have an informed consent exception
C. Can Attorney Lend Client Money? --Business Transactions with Client when litigation is possible
1. FIRST look to Business Transaction ( MR 1.8a or CRPC 3-300
2. MR 1.8(e) ( A lawyer shall NOT provide financial assistance to a client in connection with pending or contemplated litigation, EXCEPT that: 

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and 

(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client

*bank charges/
3. CRPC 4-210(A) ( A member shall not directly or indirectly pay or agree to pay, guarantee,  represent, or sanction a representation that the member or member's law firm will pay the personal or business expenses of a prospective or existing client, 
EXCEPT that this rule shall not prohibit a member:
(1) With the consent of the client, from paying or agreeing to pay such expenses to third persons from funds collected or to be collected for the client as a result of the representation; or

(2) After employment, from lending money to the client upon the client's promise in writing to repay such loan; or
· KEY—under CA rules loan to client OK after employment has begun upon client’s promise in writing to repay such loan ( NOT in MR
· CA is broader b/c applies to Loans in general (Not just loans connected to litigation-MR)

· CA: NO exception for Indigent Clients (MR had exception for indigent)
(3) From advancing the costs of prosecuting or defending a claim or action or otherwise protecting or promoting the client's interests, the repayment of which may be contingent on the outcome of the matter. Such costs within the meaning of this subparagraph (3) shall be limited to all reasonable expenses of litigation or reasonable expenses in preparation for litigation or in providing any legal services to the client.
4. HYPO—Boundary dispute btw client and neighboring farmer; may lawyer purchase 30% interest in the disputed property from client’s opponent?

a) NO—blatant conflict of interest under MR 1.7

b) Informed Consent? NO—under MR 1.7 comments 14, 15 there are some conflicts that are non-consentable ( This is non-consentable b/c Lawyer has a DIRECT interest in property 

D. Acquiring Proprietary Interest in Litigation
1. HYPO: May lawyer buy a 30% interest from the client in disputed property? (now they are on the same side)
a) NO—would make atty a party and may have diff interest from client
2. MR 1.8(i): A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a client, EXCEPT that the lawyer may: 

(1) acquire a lien to secure lawyer's fee or expenses; and 

(2) contract w/client for a reasonable contingent fee in a civil case.
· NO informed consent exception: there is NO lien for fees, and no contingent fees for civil cases
· No CA rule specifically on this ( Look at 3-300 b/c it is still a business transaction

E. Attorney as Witness
1. Problems with attorney also being a witness  
a) might be asked to testify against the interests of his/her client; 
b) potential confusion of jury resulting from lawyer playing dual role; 
c) credibility issue—lawyer may not be credible witness 
2. MR 3.7
(a) A lawyer shall NOT act as advocate at trial the lawyer is likely to be a necessary witness UNLESS— 
(1) the testimony relates to an uncontested issue; OR
(2) the testimony relates to the nature and value of legal services rendered in the case; OR
(3) *disqualification of the lawyer would work substantial hardship on the client
· KEY:  Balance hardship of the client against confusion of the jury.

(b) A lawyer may act as advocate in a trial where another lawyer in the lawyer's firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9.
(4) i.e. if atty is called as a witness and is disqualified from representing client, look to this rule to determine whether her partner is also disqualified 

(5) Does NOT involve a lawyer cross-examining his partner which would not be allowed
· Duty of Loyalty is Imputed to Entire Firm
3. MR 1.7 – Conflict of Interest ( between the duty of loyalty v. duty to testify truthfully
a) MR 1.7(a):Lawyer shall NOT represent a client if there is significant risk the representation will be materially limited by the lawyer’s responsibilities to a third person or by the lawyer’s personal interest.
b) MR 1.7(b)—client WAIVES conflict ( (then see if 3.7 is satisfied)
(a) lawyer MAY represent client even if concurrent conflict of interest if: (3 REQTS)
(i) lawyer reasonably believes will be able to provide competent and diligent representation to each affected client; AND
(ii) the representation is NOT directly adverse represented by the lawyer in the same litigation; AND 
(iii) EACH affected client gives informed consent in writing
c) Is it Consentable?
· Testifying against client ( Non-Consentable: 
(a) CANNOT ask for informed consent IF will NOT be able to provide competent and diligent representation ( will NOT meet standard if have to testify against your client
· Favorable Testimony ( Might still confuse Jury ( Balance Hardship
(b) even if atty’s testimony would be favorable to client and atty can provide competent representation and client gives informed consent (The tribunal has a proper objection when the Jury may be confused or misled by a lawyer serving as both advocate & witness
(c) Cmt 4: Court will be balancing the RISK of confusing the jury against the BURDEN on the client in getting a new lawyer
· Substantial Hardship ( balancing is required between the interests of the client and those of the tribunal and the opposing party.  Must look at effect of disqualification on the lawyer’s client—if right before trial and hard for client to get another laywer and risk of confusion isn’t too high then lawyer can represent
4. If one lawyer cannot represent the client, can her partner do so?
a) MR 1.10(a) – NO ( Duty of Loyalty is Imputed to Entire Firm
(1) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9, UNLESS the prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm.
5. HYPO: atty’s testimony would be unfavorable to client and opposing side is planning to call her
a) Problem is conflict of interest—lawyer’s duty of loyalty conflicts w/ duty to testify truthfully
(1) MR 1.7a: lawyer shall NOT represent a client if there is significant risk the representation will be materially limited by the lawyer’s persona interests
(2) MR 1.7b: client can waive the conflict if gives informed consent and lawyer must reasonably believe he can provide competent and diligent representation
6. HYPO: Assume atty’s testimony will be favorable to her client
a) Can waive if can provide competent representation and informed consent
b) BUT: potential prejudice to the court or the opposing party resulting from the confusion re the atty’s dual role as advocate and witness—see MR 3.7, cmt 2
7. CRPC 5-210: limited to jury trials 
Member shall NOT act as an advocate before a JURY which will hear testimony from the member UNLESS:
(A) The testimony relates to an uncontested matter; OR
(B) The testimony relates to the nature and value of legal services rendered in the case; OR
(C) The member has the informed, written consent of the client.  . . . (*slightly diff than MR)
F. Client Gifts and Estate Planning
1. MR 1.8(c):  A lawyer shall NOT solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift UNLESS the lawyer or other recipient of the gift is related to the client.  For purposes of this paragraph, related persons include a spouse, child, grandchild, parent, grandparent or other relative or individual with whom the lawyer or the client maintains a close, familial relationship.
2. Client Gifts
a) MUST look to whether gift is: Substantial; AND whether attorney Solicited the gift 
i.e. Can accept a small picture frame token of appreciation b/c not solicited & not substantial
b) Lawyer may accept a gift from a client, if transaction meets general standards of fairness.  For example, a simple gift such as a present given at a holiday or as a token of appreciation is permitted.  CAN accept a more substantial gift but the lawyer must prove no undue influence
c) CRPC 4-400 ( A member shall not induce a client to make a substantial gift, including a testamentary gift, to the member or to the member's parent, child, sibling, or spouse, except where the client is related to the member.
(1) Discussion ( A member may accept a gift from a member’s client, subject to general standards of fairness and absence of undue influence.  The member who participates in the preparation of an instrument memorializing a gift which is otherwise permissible ought not to be subject to professional discipline.  On the other hand, where impermissible influence occurred, discipline is appropriate. . . .
3. Estate Planning

a) Lawyer could NOT prepare a client’s will leaving a townhouse to his attorney
b) Lawyer CAN be the executor/executrix of client’s will – Cmt. 8  ( This Rule does not prohibit a lawyer from seeking to have the lawyer or a partner or associate of the lawyer named as executor of the client’s estate or to another potentially lucrative fiduciary position.  
(1) Nevertheless, such appointments will be subject to the general conflict of interest provision in Rule 1.7 when there is a significant risk that the lawyer’s interest in obtaining the appointment will materially limit the lawyer’s independent professional judgment in advising the client concerning the choice of an executor or other fiduciary.
(b/c you are “interested” you MUST get Informed Consent under MR 1.7

c) CA does not specifically address the preparation of donative instructions
G. Sex with Clients
1. MR 1.8(j) ( Lawyer cannot have Sex w/clients, UNLESS, you had a Pre-Existing Relationship A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced.
a) There is NO informed consent exception to this rule

(1) Cmt. 17 ( . . . Because of the significant danger of harm to client interests and because the client’s own emotional involvement renders it unlikely that the client could give adequate informed consent, this Rule prohibits the lawyer from having sexual relations with a client regardless of whether the relationship is consensual and regardless of the absence of prejudice to the client.

2. CRPC 3-120(B) – much less restrictive—allows sexual relationship if no intimidation; does NOT apply to ongoing sexual relationships ( A member shall not:

(1) Require or demand sexual relations with a client incident to or as a condition of any professional representation; or
(2) Employ coercion, intimidation, or undue influence in entering into sexual relations with a client; or

(3) Continue representation of a client with whom the member has sexual relations if such sexual relations cause the member to perform legal services incompetently in violation of rule 3-110.
· CA rules are MORE flexible and it is focusing simply on the actual conduct (1-3 is the risks of things that can occur and simply prohibits that particular conduct)
1. Other lawyers in the firm will NOT be precluded from representing client b/c of one lawyer’s relationship (Same in MR 1.8j and 3-120b)
H. Family Relations—Can an atty represent a client whose opposing counsel is atty’s family?
1. MR 1.7, cmt. 11 ( . . . [A] lawyer related to another lawyer, e.g., as parent, child, sibling or spouse, ordinarily may not represent a client in a matter where the lawyer is representing another party, unless each client gives Informed Consent.  The disqualification arising from a close family relationship is personal and ordinarily not imputed to members of firms with whom the lawyers are associated.
· Doesn’t specifically address the “Fiancé”
2. CRPC 3-320 ( A member shall not represent a client in a matter in which another party's lawyer is a spouse, parent, child, or sibling of the member, lives with the member, is a client of the member, or has an intimate personal relationship with the member, unless the member informs the client in writing of the relationship.

· Generally the same 
· but CA is more BROAD b/c it covers more than just “married couples” (people living together, fiancé, personal relationships…etc)

· Informed consent in Writing
IX. Conflicts of Interest: Conflicts Between Clients  
A. Conflicts BETWEEN – (1) Prospective clients; (2) Present clients; (3) Present, Prospective & Past client
1. MR 1.7—Concurrent representation; look at whether Directly adverse; Significant Risk 
2. MR 1.9—Successive representation; must look at whether Substantially Related 
3. MR 1.18—Prospective representation: look at Actual Knowledge; whether Substantially Related
B. Duties Underlying Conflicts Rules
1. Duty of Loyalty—must zealously represent client 
2. Duty of Confidentiality 
C. Conflicts with Current Clients – MR 1.7(a) and CRPC 3-310(c)
When someone comes to you looking for representation, you must always think whether there is a conflict with another of your clients.
If you cannot represent both competently and diligently, you cannot take the new client, even with informed consent.  

1. Two Duties

a) Duty of Confidentiality
b) Duty of Loyalty
2. Concurrent Conflicts: MR 1.7(a)
(1) A lawyer shall NOT represent a client if the representation involves a concurrent conflict of interest.  
A concurrent conflict of interest exists IF—(2 REQTS)
(a) the representation of one client will be directly adverse to another client; or
(b) there is a significant risk your representation could be materially limited by the lawyer’s responsibilities to another client (present or former)
(2) Waiving Concurrent conflicts – MR 1.7(b) 
(a) lawyer MAY represent client even if concurrent conflict of interest if: (3 REQTS)
(i) lawyer reasonably believes will be able to provide competent and diligent representation to each affected client; AND
(ii) the representation is NOT directly adverse represented by the lawyer in the same litigation; AND 
(iii) EACH affected client gives informed consent in writing
b) CRPC 3-310C—A member shall not, w/o the informed written consent of each client
(1) accept representation of more than one client in a matter in which the interests of the clients potentially conflict or
(2) accept or continue representation of more than one client in a matter in which the interests of the clients actually conflict or
(3) represent a client in a matter and at the same time in a separate matter accept as a client a person or entity whose interest in the first matter is adverse tot the client in the first matter 
· CA does NOT express a limit on informed consent
· While MR contains an absolute bar if “Directly Adverse”  (informed consent will not fix this)
3. How do you get informed consent?

a) MR 1.7b: each client must give Informed consent, confirmed in writing
(1) such writing may consist of a document executed by the client or one that the lawyer promptly records and transmits to the client following an oral consent
b) CRPC 3-310C require “informed written consent”
(a) The client’s or former client’s written agreement to the representation following written disclosure 
(b) Must disclose all risks in writing as well
4. Unforeseen Developments – If you reasonably conclude there is no adverse affect, but then later it becomes clear that the representation is going to be adversely affective, you MUST withdraw
a) MR 1.16(a)(1) ( a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:

(1) the representation will result in violation of the rules of professional conduct or other law… 

b) If conflict of interest btw 2 clients MUST withdraw from both clients.
D. Conflicts with Former Clients— MR 1.9—involves successive representation
1. Duty to Former client

a) Duty of Confidentiality: Lawyer who has formerly represented a client, SHALL NOT: 
(1) NOT to Use information relating to the representation to the disadvantage of the former client (except as these Rules would permit or require with respect to a client, or when the information has become generally known); or

(2) NOT to Reveal information relating to the representation

· Cannot Reveal or Use information

b) Substantially Related Test: MR 1.9, conflict arises only if the 2 matters are substantially related
c) Law will presume Attorney has gained Confidential Information from the Client
2. Rule for Successive Representation – MR 1.9(a): 
a) A lawyer who has (1) formerly represented a client in a matter Shall NOT thereafter Represent (2) another person in same or a substantially related matter in which that (3) person's interests are materially adverse to the interests of the former client, (4) UNLESS the former client gives informed consent, confirmed in writing.
(1) if w/draw from representation can’t thereafter represent opponent

b) Substantially Related = if involve the same transaction or legal dispute or likely to involve any facts that overlap
c) Rosenfeld Factors ( To determine if matters are substantially related:
(1) Factual Similarity
(2) Legal Similarity
(3) Nature and Extent of attorney’s involvement with the case
3. CRPC 3-310(E) ( essentially the same as MR 1.9(a)
E. Conflicts with Prospective Clients – MR 1.18
1. When a potential client comes to you and starts telling you about the case and you realize it involves a direct conflict with a current client, stop them immediately
a) If you actually hear confidential information ( it could be grounds for disqualifying you from representation of your current client.
2. Duty with Prospective Clients
a) Duty of Confidentiality 
(1) Duty of Confidentiality applies to potential clients as well as current client ( which conflicts with your Duty of Loyalty to current client requires you to use any information you obtain in furtherance of that representation.

3. MR 1.18(c) ( A lawyer [who has had discussions with a prospective client] shall NOT represent a client with interests materially adverse to those of a prospective client in the same or a substantially related matter if the lawyer received information from the prospective client that could be significantly harmful to that person in the matter
· If you spoke to prospective, and they told you something incriminating which could help your current client ( MUST withdraw from Current
a) If lawyer is disqualified, you conflicted your ENTIRE firm out of the matter –If a lawyer is disqualified from representation under this paragraph, no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter, except as provided in paragraph (d).
4. Avoiding disqualification of Firm by screening of the lawyer – MR 1.18(d):
· When the lawyer has received disqualifying information as defined in paragraph (c), representation is permissible if:
(1)  BOTH the affected client and the prospective client have given informed consent, confirmed in writing; or (this is unlikely)
(2)  Protects Lawyer: the lawyer who received the information took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prospective client; and (i.e. took reasonable measures to avoid getting confidential info by finding out who parties are upfront) 

· do your best NOT to get the information
(1) Protects Firm: the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and
 (ii) written notice is promptly given to the prospective client

· you still wouldn’t be able to work on case, but at least your firm can

F. Imputed Conflicts—MR 1.10(a)—how far conflict reaches to others in your firm?
1. MR 1.10(a) ( While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7, or 1.9 UNLESS the prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm.

a) Firm is treated as single unit for conflict of interest—if one lawyer is disqualified the whole firm is UNLESS it is personal 
b) 2 lawyers in same firm cannot represent opposing sides
c) No similar rule in CRPC, but case law has said the same thing.
d) What constitutes “Firm” – includes private firm/ legal dept of corporation/ legal services
G. Joint Representation—MR 1.7—To what extent can a lawyer represent multiple P’s in a lawsuit?
1. Many potential conflicts when you represent 2 co-plaintiffs, but they are Waivable
a) HYPO: can an atty represent P2 if P1 is partly at fault? (NO
(1) have direct conflict of interest b/c the other P’s will have claim against that P1
(2) the conflict may not be waivable b/c if sue can’t be on both sides of conflict—should tell P’s that can’t represent them if want to sue the P at fault 
(3) if find out later P was partly at fault, can you drop him as a client and continue representing the other P’s?—MR 1.9a and 1.9c  ( NO you can’t represent P2 or P1: if you find out later, you will (1) be presumed to have received confidential information (2) it is substantially related matter (3) directly adverse  

2. NO Attorney-client Privilege if joint clients ( must inform ALL clients –  MR 1.7 cmt. 30:
3. Lawyer has an Equal Duty of Confidentiality to EACH client – MR 1.7 cmt. 31:
a) Must advise to EACH client at the outset that the information will be shared (informed consent)

b) So to prevent this at the outset, tell them you will be sharing ALL info 

4. Should NOT represent Multiple D’s in a Criminal Case

a) MR 1.7 cmt. 23: The potential for conflict of interest in representing multiple D’s in a criminal case is so grave that ordinarily a lawyer should decline to represent more than one defendant.
· NOT a prohibition, but it says ordinarily you should decline

5. If court tries to appoint you (MR 6.2) and there is a conflict of interest between court appointed client and current client ( this is GOOD CAUSE for refusing the appointment.

a) MR 1.7 cmt. 6:  Loyalty to a current client prohibits undertaking representation directly adverse to that client without that client’s informed consent.  Thus, absent consent, a lawyer may not act as an advocate in one matter against a person the lawyer represents in some other matter, even when the matters are wholly unrelated. . . 
H. What happens when Attorneys move among Private Firms?
1. RULE Summary

a) Effect on Lawyer—Conflict with lawyer’s former client
(1) MR 1.9(a) – Substantial Relationship Test (see if substantially related, if so, presume confidential information)
b) Effect on Lawyer—Conflict with former  firm’s client
(1) MR 1.9(b) – Substantial Relationship Test + Actual Confidential Info (whether lawyer actually obtained confidential information)
c) Effect on Lawyer’s New Firm
(1) MR 1.10(a) – Conflict Imputed to lawyer’s Firm (for either Concurrent or Successive)
d) Effect on Lawyer’s Old Firm
(1) MR 1.10(b) – Substantial Relationship + Remaining Lawyer (whether any remaining lawyer in firm has Confidential Info, lawyers presumed to share info when working on same case – check whether shared or likely shared info, NO reason to assume share)
2. Imputed Disqualification—MR 1.10
a) Current Client: If Loeb & Loeb represents Moses in “Moses v. Getman” another associate CANNOT represent Getman b/c under MR 1.10(a) the conflict is imputed to the lawyer’s firm 
(1) MR 1.10 does NOT allow you to cure the problem by screening off lawyer
(2) The only way to cure the problem is informed consent
3. Limits on Lawyer when: Lawyer  Represented of a Former Client

a) Use MR 1.9(a) standard ( Substantial Relationship Test
(1) MR 1.9a applies when conflict w/former client lawyer himself represented while at old firm
(2) If “substantially related” 
(a) Under 1.10 conflict is imputed to whole firm, can’t cure just by screening lawyer off
(b) Only way to cure is to get Former Client’s informed consent
4. Limits on Lawyer when: Former Firm Represented Client While the Lawyer Was There 
a) MR 1.9(b)—applies when conflict is w/ former client w/ whom the lawyer’s firm represented; limits on lawyer based on former firm’s representation of a client while the lawyer was there

· A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had actually acquired information protected by Rules 1.6 and 1.9(c) that is material to the matter; unless the former client gives informed consent, confirmed in writing.
· Test checks if you have Actual Knowledge of Confidential Info (no longer presumes knowledge of confidential information

b) Test—Substantial relationship AND whether lawyer actually obtained confidential info
(1) First question ( same or substantially related matter?
(a) Then ( is former client’s interest materially adverse to the person?
(b) And ( did lawyer actually get any confidential info that is material to matter?
(2) HYPO: what if atty’s former firm represented one side and atty never acquired confidential info and moves to another firm—can she represent the other side?
(a) YES—substantially related and adverse BUT no confidential info
(3) HYPO: atty worked on case but never received any confidential info on the case; then moved firms; can atty or any other atty’s at new firm represent opposing side?
(a) MR 1.9a: applies if represented the client
(b) BUT if didn’t really know facts then 1.9b may apply—look to substantial relationship and confidential info 
c) MR 1.9 cmt 5 (1.9b only disqualifies lawyer when has actual knowledge of info; if a lawyer while with one firm acquired no knowledge or information relating to a particular client of the firm, and that lawyer later joined another firm, neither the lawyer individually nor the second firm is disqualified from representing another client in the same or a related matter even though the interests of the two clients conflict.
d) Always start this analysis by looking at the lawyer whose former firm did the representation.  Then look to see if conflict is imputed to new firm under 1.10(a).
5. Summer Associates and Paralegals

a) Different standard for nonlawyers at the firm who have conflicts—confidential info working at firm as nonlawyer such as paralegal, legal sec, or law student does NOT apply
(1) Paralegal who acquired Confidential information CANNOT represent the former client in the new firm

(2) BUT the conflict is NOT imputed to the firm, instead she screened off

(3) MR 1.10 comment 4( The rule in paragraph (a) also does not prohibit representation by others in the law firm where the person prohibited from involvement in a matter is a nonlawyer, such as a paralegal or legal secretary.  Nor does paragraph (a) prohibit representation if the lawyer is prohibited from acting because of events before the person became a lawyer, for example, work that the person did while a law student 

Such persons, however, ordinarily must be screened from any personal participation in the matter to avoid communication to others in the firm of confidential information that both the nonlawyers and the firm have a duty to protect.
6. Limits on Lawyer’s Former Firm: Based on Lawyer’s Work While was at Former Firm

a) Test

(1) substantial relationship

(2) whether any lawyer in the former firm has confidential info

b) MR 1.10(b) ( When lawyer has terminated association with a firm, firm is NOT prohibited from representing a person with materially adverse interests to former lawyer’s client  UNLESS:
(1) the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and 
(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter

· when lawyer has left firm, firm not prohibited from representing person w/ adverse interest to client of that lawyer unless matter is same or substantially related and lawyer remaining at firm has confidential info material to the matter
I. Former Government Lawyers—Govt attys moving to private practice
1. MR 1.11
a) Except as law may otherwise expressly permit, a lawyer who has formerly served as a public officer or employee of the government:

(1) is subject to Rule 1.9 (c); and

(2) shall not otherwise represent a  client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its informed consent, confirmed in writing, to the representation. 

2. MR 1.11e—the term “matter” includes
(1) any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest, or other particular matter involving a specific party or parties, and

(2) any other matter covered by the conflict of interest rules of the appropriate government agency.  
3. Is entire firm disqualified?—MR 1.11b
a) When a lawyer is disqualified from representation under paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless:

(1) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the appropriate government agency to enable it to ascertain compliance with the provisions of the rule.

J. Former Judicial Officers and Arbitrators
1. MR 1.12—Can an atty argue an appeal on a case she heard as an administrative law judge?

a) A lawyer shall NOT represent anyone in connection with a matter in which the lawyer participated (1) personally AND (2) Substantially as a  (a) judge (b) adjudavative officer (c) law clerk (law clerk to such a person, arbitrator, mediator or other third-party neutral) UNLESS all parties to the proceeding give informed consent, confirmed in writing.

b) “Personally and Substantially” Cmt. 1 . . .The term “personally and substantially” signifies that a judge who was a member of a multimember court, and thereafter left judicial office to practice law, is not prohibited from representing a client in a matter pending in the court, but in which the former judge did not participate.  So also the fact that a former judge exercised administrative responsibility in a court does not prevent the former judge from acting as a lawyer in a matter where the judge had previously exercised remote or incidental administrative responsibility that did not affect the merits.

c) MR 1.12(c) ( Judges can be Screened off  (like former gov’t lawyers)
(a) If a lawyer is disqualified under paragraph a, NO lawyer in a firm can undertake or continue representation in the matter UNLESS
(i) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and
(ii) written notice is promptly given to the parties and any appropriate tribunal to enable them to ascertain compliance w/ the provisions of this rule
X. Advertising and Solicitation

A. Differences
1. Advertising—communication to the public at large regarding the lawyer’s services
a) General rule: OK so long as it’s not misleading; not strict 
2. Solicitation—direct contact btw the atty and prospective client regarding the lawyer’s availability for professional employment
a) General rule: lawyer may not solicit employment except under narrow circumstances 
B. Solicitation Rules
1. You CAN join a social club to meet new people to lure as clients—MR 7.3
2. MR 7.3
a) A lawyer shall not by in-person, live telephone or real-time electronic contact (chat room) solicit professional employment from a prospective client when a significant motive for the lawyer’s doing so is the lawyer’s pecuniary gain, UNLESS the person contacted:

(1) is a lawyer (but cannot solicit atty if made clear don’t want to be solicited); OR
(2) has a family, close personal, or prior professional relationship with the lawyer.
b) NOTES

(1) under MR 7.3 CAN call other attorneys and offer to take overflow work

(2) if pre-recorded then NOT solicitation 

(3) MUST look at whether for profit—ok to represent for free but modest fee AND publicity are pecuniary gain

(4) if mail NOT solicitation 

c) A lawyer shall not solicit professional employment from a prospective client by written, recorded or electronic communication or by in-person, telephone or real-time electronic contact even when not otherwise prohibited by paragraph (a), if:
(a) the prospective client has made known to the lawyer a desire not to be solicited by the lawyer; or 

(b) the solicitation involves coercion, duress or harassment.

d) Every written, recorded or electronic communication from a lawyer soliciting professional employment from a prospective client known to be in need of legal services in a particular matter shall include the words “Advertising Material” on the outside envelope, if any, and at the beginning and ending of any recorded or electronic communication, unless the recipient of the communication is a person specified in paragraphs (a)(1) or (a)(2).

e) MR 7.3 cmt.2 ( . . . Advertising and written and recorded communications which may be mailed or autodialed make it possible for a prospective client to be informed about the need for legal services, and about the qualifications of available lawyers and law firms, without subjecting the prospective client to direct in-person or telephone persuasion that may overwhelm the client's judgment.
(1) Also, an attorney cannot hire others to solicit ( cannot violate a disciplinary rule by having someone else do the dirty work.
(2) However ( attorney can solicit if the offer is to represent for free (same in CA)
3. CRPC 1-400(C)—CA rules more specific; 
· A solicitation shall not be made by or on behalf of a member or law firm to a prospective client with whom the member or law firm has no family or prior professional relationship, unless the solicitation is protected from abridgment by the Constitution of the United States or by the Constitution or the State of California.  A solicitation to a former or present client in the discharge of a member’s or law firm’s professional duties is not prohibited.
a) Solicitation pretty much prohibited unless lawyer has prior relationship w/ person
b) This doesn’t mention lawyers like MR 7.3(a), but state bar associations interpreting rules says it applies to lawyers.
· different b/c has constitutional exception, 
· similar b/c has family exception
4. CRPC 1-400(B):  For purposes of this rule, a “solicitation” means any communication:
(1) Concerning the availability for professional employment of a member or a law firm in which a significant motive is pecuniary gain; and

(2) Which is 
(a) delivered in person or by telephone, or 
(b) directed by any means to a person known to the sender to be represented by counsel in a matter which is a subject of the communication

*CA Rules does NOT include electronic (email, chat-rooms etc.)
*MUST write “advertisement” or “newsletter” on outside of envelope 
C. Referrals—can you give percentage of fees in exchange for referring cases?
1. MR 7.2b

a) Lawyer shall not give anything of value to a person for recommending the lawyer's services 
b) except that a lawyer may:
(1) legal referral agency: pay the usual charges of a legal service plan or a not for profit or qualified lawyer service 

(2) refer clients to another lawyer: or a nonlawyer professional pursuant to an agreement if:
(i) the reciprocal referral agreement is not exclusive, and

(ii) the client is informed of the existence and nature of the agreement
(3) CANNOT charge a forwarding fee BUT OK if get bonus from bringing in new business
*Can you agree to refer all your personal injury cases to Smith if he refers all his employment discrimination cases to you?—NO 
c) MR 7.2 cmt. 8: such reciprocal referral agreements must not interfere with the lawyer’s professional judgment as to making referrals or as to providing substantive legal services.
2. California rules: 
a) CRPC 2-200(B) ( a member shall not compensate, give, or promise anything of value to any lawyer for the purpose of recommending or securing employment of the member or the member’s law firm by a client, or as a reward for having made a recommendation resulting in employment of the member or the member’s law firm by a client (can’t take money for referral)

· CA do NOT permit reciprocal referral agreements, 

· But you can give a GIFT, so long as there is NO pre-understanding that referrals will be made in the future

b) CRPC 1-320 (A)(4): permits referral agencies
3. Can you give a thank you gift for referring?

(1) MR—a lawyer shall not give anything of value to a person for recommending the lawyer’s services BUT can give gift after the fact as long as not in consideration 

(2) CRPC 2-200B: OK to give gift to thank for referral
· A member’s offering of or giving a gift or gratuity to any lawyer who has made a recommendation resulting in the employment of the member or the member’s law firm shall not of itself violate this rule, provided that the gift or gratuity was not offered in consideration of any promise, agreement, or understanding that such a gift or gratuity would be forthcoming or that referrals would be made or encouraged in the future
(a) i.e. you can give gift to someone who refers you business, as long as that gift is not offered in consideration for future promises to make similar referrals
4. CRPC 1-320—can list in bar referral service

a) a member may pay a prescribed registration, referral, or participation fee to a lawyer referral service est./ sponsored/ and operated in accordance w/ the state bar of CA’s minimum standards for a lawyer referral service in CA
D. HYPOS
1. May you give a seminar in hopes of attracting new clients?
a) OK but avoid solicitation
b) constraints on advertising apply
2. May atty invite clients to retain her using a real-time internet chatroom?
a) MR 7.3—prohibited solicitation includes “real time electronic contact”
b) CRPC 1-400B: delivered by person or by telephone 
E. Political Contributions—can you contribute to a local judge to help you get appointments?—NO 
1. MR 7.6 ( A lawyer or law firm shall not accept a government legal engagement or an appointment by a judge if the lawyer or law firm makes a political contribution or solicits political contributions for the purpose of obtaining or being considered for that type of legal engagement or appointment.
F. Advertising Rules
1. May you place advertisements about your services?
a) MR 7.2—MAY places ads 
(1) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services through written, recorded or electronic communication, including public media.
b) MAY put name on list of court appointed atty’s

c) MAY put name on list of local bar referral service

d) MUST write “advertising material” on outside of envelope and at beginning and end of communication —MR 7.3c
· NOTE: letters are treated as ads NOT solicitations 
2. What restriction is there on advertising?
a) MR 7.1 ( A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services
(1) A communication is false or misleading if it contains a direct material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading
(2) Cmt. 3 ( An advertisement that truthfully reports a lawyer’s achievements on behalf of clients or former clients may be misleading if presented so as to lead a reasonable person to form an unjustified expectation that the same results could be obtained for other clients in similar matters without reference to the specific factual and legal circumstances of each client’s case.  “Larry H. Parker got me 2.4 million”
(a) The inclusion of an appropriate disclaimer or qualifying language may preclude a finding that a statement is likely to create unjustified expectations or otherwise mislead a prospective client

(b) similarly, an unsubstantiated comparison of the lawyer’s services or fees w/ the services or fees of other lawyers may be misleading if presented w/ such specificity as would lead a reasonable person to conclude that the comparison can be substantiated 
(3) This is based on a reasonable person standard ( is reasonable person going to be misled?
(4) NOTE—can indicate area of practice “real estate law”
(5) BUT NOT— “Harvard trained” or “never lost a case” may be misleading
3. California restrictions on advertising

a) CRPC 4-100(D) ( A communication or a solicitation shall NOT:

(1) Contain any untrue statement; or

(2) Contain any matter, or present or arrange any matter in a manner or format which is false, deceptive, or which tends to confuse, deceive, or mislead the public; or

(3) Omit to state any fact necessary to make the statements made, in the light of circumstances under which they are made, not misleading to the public; or 
(4) Fail to indicate clearly, expressly, or by context, that it is a “communication” or “solicitation”, as the case may be; or 

(5) Be transmitted in any manner which involves intrusion, coercion, duress, compulsion, intimidation, threats, or vexatious or harassing conduct; or

(6) State that a member is a “certified specialist” unless the member holds a current certificate as a specialist issued by the Board of Legal Specialization
b) Standards and Statutes: if attorney does these, presumption of violation of 1-400:
(1) a communication which contains guarantees, warranties, or predictions regarding the result OUTCOME of the CASE (this is a prohibition) also can’t promise money

(2) a communication which contains testimonial about or endorsements of a member unless it contains a disclaimer

(3) a communication which is delivered to a potential client whom the member knows or should reasonably know is in physical, mental, or emotional stress


i.e. sending flowers to hospital victim
(4) ambulance chasers

(13) a communication that contains a dramatization – must have a disclaimer


i.e. can’t have movie stars come in and endorse you


i.e. can’t show an add with a picture of an accident scene
(14) cannot imply no fee w/o recovery unless you expressly disclose whether the client is going to be liable for costs.
c) CRPC 1-400(A) ( . . .“communication” means any message or offer made by or on behalf of a member concerning the availability for professional employment of a member or a law firm directed to any former, present, or prospective client, including but not limited to the following:
(1) Any advertisement (regardless of medium) of 
such member or law firm directed to the general public or any substantial portion thereof;
(2) Any unsolicited correspondence from a member or law firm directed to any person or entity.
G. Solicitation/Advertisement Practice
a) Do targeted newspaper ads constitute solicitation?

(1) CRPC 1-400(B): solicitation is where it is delivered in person or by telephone or directed by any means: Here, this is an AD in the paper and it is NOT solicitation under CA rules 

(2) MR 7.3(a): NOT solicitation under the MR either 
b) Can a lawyer send an email to affected workers advertising services?

(1) MR 7.3(a): Email is NOT “live” so it is an “Advertisement”
(a) in person, live telephone, or real time electronic contact (a) is the BROAD rule that you are generally prohibited ( so doesn’t fall under A, but it would fall under (b) which is a MORE narrow rule 
(2) CRPC 1-409: Email is NOT solicitation, it is considered “Communication”
(a) (B) Solicitation – In person or by telephone

(b) (A) Communication –  means any unsolicited correspondence

c) What about Internet Chat-room?
(1) MR 7.3(a) – internet chat-room is “solicitation” under 7.3(a)
(2) CRPC – chat-rooms are NOT solicitation, they are advertisements
H. Specialists—may you distribute brochure describing your practice and types of cases you handle?
1. MR 7.4
a) A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law—e.g. can put “trial atty” on ad
(1) comment 1—a lawyer is generally permitted to state that the lawyer is a specialist in particular fields but such communications are subject to false and misleading standard applied to communications concerning a lawyer’s services
(2) A lawyer admitted to engage in patent practice before the United States Patent and Trademark Office may use the designation "Patent Attorney" or a substantially similar designation.

(3) A lawyer engaged in Admiralty practice may use the designation "Admiralty," "Proctor in Admiralty" or a substantially similar designation.

b) A lawyer shall NOT state or imply that a lawyer is certified as a specialist in a particular field of law, UNLESS:
(1) the lawyer has been certified as a specialist by an organization that has been approved by an appropriate state authority or that has been accredited by the ABA; and

(2) the name of the certifying organization is clearly identified in the communication

2. CRPC 1-400D6—a communication shall not
a) State that a member is a “certified specialist” unless the member holds a current certificate as a specialist issued by the Board of Legal Specialization or other entity accredited by state bar to designate specialists
XI. Candor—duty of candor to the court and to 3rd parties 
A. Duty of Candor in Negotiations (or Towards Third Parties)
1. MR 4.1: In the course of representing a client a lawyer shall not knowingly:

a) make a false statement of material fact or law to a third person; or

b) fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.
2. MR 4.1 cmt 1: A lawyer is required to be truthful when dealing with others on a client’s behalf, but generally has no affirmative duty to inform an opposing party of relevant facts
3. MR 4.1 cmt 2: This Rule refers to statements of fact.  Whether a particular statement should be regarded as one of fact can depend on the circumstances.  Under generally accepted conventions in negotiation, certain types of statements ordinarily are not taken as statements of material fact.  
a) Estimates of price or value placed on the subject of a transaction and a party’s intentions as to an acceptable settlement of a claim are ordinarily in this category 
· i.e. puffery is okay ( not within the rule)
· Includes “puffing” e.g. saying whiplash when not
4. HYPO: lawyer in settlement conference believes she can prove by circumstantial evidence that D was speeding; misrepresents that she has eye witness
a) MR 4.1 invoked—can’t make false statement of material fact to 3rd person 
B. Duty of Candor towards the Tribunal—more stringent rules than for 3rd parties
1. MR 3.3

a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer

· defense counsel does NOT need to inform P’s counsel of existence of key witness who would help P’s case get to the jury 
(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or 
(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence and comes to know of its falsity, the lawyer shall take reasonable remedial measures, ( (1) including, if necessary, disclosure to the tribunal.  (2) A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.

b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.

c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information protected by Rule 1.6.
· Rules of Candor TRUMP Duty of Confidentiality
d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer which will enable the tribunal to make an informed decision, whether or not the facts are adverse.
(1) Ex Parte Proceedings pursuant to MR 3.3(d):

(a) MUST provide all material facts; if not ex parte proceeding do not have to bring forth all evidence 

(i) NOTE—under MR 4.1 comment no affirmative duty to inform an opposing party of relevant facts

(ii) it DOES make a difference if you’re in an ex parte context—REASONING for diff rule:

(a) MR 3.3 comment 15: in any ex parte proceeding, such as an application for a temporary restraining order, there is no balance of presentation by opposing advocates…The lawyer for the represented party has the correlative duty to make disclosures of material facts known to the lawyer and that the lawyer reasonably believes are necessary to an informed decision.
2. CA Rules on Candor

· CA rules for candor are same for tribunal and 3rd party

· Different that MR—NO exception to rule of confidentiality in CA

· Cal. B&P Code § 6068(d) ( It is the duty of an attorney to do all of the following:

(d) To employ, for the purpose of maintaining the causes confided to him or her those means only as are consistent with truth, and never to seek to mislead the judge or any judicial officer by an artifice or false statement of fact or law.
a) Similar to MR 3.3 ( but cannot reveal information protected by confidentiality
· CRPC 5-200 ( In presenting a matter to a tribunal, a member:
b) Shall employ, for the purpose of maintaining the causes confided to the member such means only as are consistent with the truth;
c) Shall not seek to mislead the judge, judicial officer, or jury by an artifice or false statement of fact or law;
· CA it is the same rule you must reveal contrary authority
d) Shall not intentionally misquote to a tribunal the language of a book, statute, or decision;
e) Shall not, knowing its invalidity, cite as authority a decision that has been overruled or a statute that has been repealed or declared unconstitutional; 
3. Making false statement of fact or law or failing to correct under MR 3.3(a)(1):
a) MR 3.3 cmt. 3 ( There are circumstances where failure to make a disclosure is the equivalent of an affirmative misrepresentation.
b) HYPO: you are new associate and partner misrepresents the record to the court

(1) MR 3.3 comment 3—failure to make disclosure may be affirmative misrep

(2) MR 5.2a: a lawyer is bound by the rules notwithstanding acted at direction of another person
4. Obstructing Justice

a) MR 3.4(a)—a lawyer cannot obstruct access to, destroy, or conceal evidence 
· a lawyer shall not … unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value. A lawyer shall not counsel or assist another person to do any such act;
(1) Cmt 1 ( The procedure of the adversary system contemplates that the evidence in a case is to be marshalled competitively by the contending parties. 
(2) However, note MR 3.3 cmt 14 ( ordinarily, an advocate has the limited responsibility of presenting one side of the matters that a tribunal should consider in reaching a decision; the conflicting position is expected to be presented by the opposing party.   Thus, no obligation to present helpful facts to the opposing party
· Failing to respond to a “Discovery Request” is seen as an Obstruction of Justice
· Also, Discovery is read very Narrowly, so if the other side is too broad, this is part of marshalling competitively 
b) HYPO: must defense counsel inform P’s counsel of existence of key witness who would help their case?
(1) NO—NOT violation if don’t bring forth the evidence
(a) MR 3.3a1: can’t knowingly make false statement of material fact or offer false evidence
(b) CRPC 5-200B—lawyer shall not seek to mislead judge or jury by artifice or false statement of fact or law
(2) BUT if opposing side asks during discover for names of eyewitnesses MUST give it
(a) MR 3.4: a lawyer shall not unlawfully obstruct another party’s access to evidence or unlawfully later, destroy, or conceal a document or other material having potential evidentiary value; shall not assist person to do such an act (same as CRPC 5-220)
(b) MR 3.4(d) ( a lawyer shall not … in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to comply with a legally proper discovery request by an opposing party;
c) CRPC 5-220 ( A member shall not suppress any evidence that the member or the member’s client has a legal obligation to reveal or to produce.
5. Duty to disclose directly adverse authority in controlling jurisdiction under MR 3.3(a)(2):
a) MR 3.3a2: A lawyer shall not knowingly fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel
b) MR 3.3 cmt.4 ( [A]n advocate has a duty to disclose directly adverse authority in the controlling jurisdiction that has not been disclosed by the opposing party.  The underlying concept is that legal argument is a discussion seeking to determine the legal premises properly applicable to the case.
(1) If the authority is a helpful decision to the other side by analogy, you don’t have to reveal it.

c) How do you know whether have to disclose?

(1) which law is controlling?

(2) is it directly adverse?

(3) would the judge consider himself misled?

d) CRPC 5-200 does NOT include this rule: says shall not mislead judge by false statement of fact or law; shall not intentionally misquote language of book/ statute/ decision; shall not cite as authority a decision that has been overruled or repealed

6. Duty to not offer evidence attorney knows to be false under MR 3.3(a)(3):

a) MR 1.0(f): Lawyer shall NOT offer evidence that lawyer knows to be false.  “
· Actual Knowledge – Knowingly,” “known,” or “knows” denotes actual knowledge of the fact in question.  Knowledge may be inferred from the circumstances.
· Cannot ignore the problem through Intentional Ignorance b/c Knowledge can be inferred from the circumstances
· lawyer’s reasonable belief that evidence is false does NOT preclude its presentation to the Jury ( so if reasonable room for doubt can still offer
b) MR 3.3 cmt. 9 ( Although paragraph (a)(3) only prohibits a lawyer from offering evidence the lawyer knows to be false, it permits the lawyer to refuse to offer testimony or other proof the lawyer reasonably believes is false. . . 

(1) Different rule for criminal (s (  b/c of special protections historically provided criminal (s, however, this Rule does not permit a lawyer to refuse to offer the testimony of such a client where the lawyer reasonably believes but does not know the testimony will be false.  Unless the lawyer knows the testimony will be false, the lawyer must honor the client’s decision to testify.
c) What if criminal client says he is planning on lying?—e.g. crim D has 3 witnesses to his alibi and you plan to call them to testify 
(1) MR 3.3a3: a lawyer shall not knowingly offer evidence that the lawyer knows to be false; a lawyer may refuse to offer evidence, other than the testimony of  a D in a crim matter, that the lawyer reasonably believes to be false 

(a) e.g. if learn 10 weeks before trial that client/ witnesses are lying

(2) A lawyer cannot avoid the problem through intentional ignorance 

(a) MR 3.3 cmt. 8 ( Prohibition against offering false evidence only applies if the lawyer knows that the evidence is false.  A lawyer’s reasonable belief that evidence is false does not preclude its presentation to the trier of fact.  Knowledge that evidence is false, however, can be inferred from the circumstances—the lawyer CANNOT ignore an obvious falsehood
(3) Assume you now your client’s testimony will be false; Can you refuse to call him as a witness? Steps to take if client will testify falsely under MR:
(a) client has right to testify on his own behalf 
(b) First MUST talk to client and persuade him not to lie
(i) MR 3.3 cmt 6 ( If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false evidence, the lawyer should seek to persuade the client that the evidence should not be offered. . . .

(a) Tell client of consequences of lying (perjury)
(b) Tell client you might have to withdraw
(c) Tell client you might have to tell court he lied/ report him 
(c) What if the client insists on testifying?

(i) atty can w/draw—BUT may not be able to do so 

(d) What if the atty can’t w/draw?

(i) MUST refuse to offer the false evidence 
(a) MR 3.3 cmt 6 (cont’d) ( If the persuasion is ineffective and the lawyer continues to represent the client, the lawyer must refuse to offer the false evidence.  If only a portion of a witness’s testimony will be false, the lawyer may call the witness to testify but may not elicit or otherwise permit the witness to present the testimony that the lawyer knows is false.

(4) California Rules ( Narrative Approach
(a) CRPC 5-200: in presenting matter to a tribunal shall offer truth/ not mislead
(b) can allow witness to testify in narrative fashion 
(c) call client to stand and ask client to tell story in own words.  Cannot ask specific questions that you know will elicit a false answer.  Can’t talk about the testimony during closing argument.
d) If attorney learns about the perjury AFTER the client has testified:

(1) MR 3.3a3—If a lawyer, the lawyer’s client, or a witness call by the lawyer has offered material evidence and comes to know of its falsity, the lawyer shall take reasonable remedial measures including, if necessary, disclosure to the tribunal
(a) MUST take reasonable remedial measures: 
(i) First, want to persuade client to correct statement or withdraw testimony
(ii) then, if necessary disclosure to the tribunal
(2) What are reasonable remedial measures?

(a) MR 3.3 cmt 10 ( [When lawyer subsequently comes to know the evidence is false], the advocate’s proper course is to remonstrate with the client confidentially, advise the client of the lawyer’s duty of candor to the tribunal and seek the client’s cooperation with respect to the withdrawal or correction of the false statements or evidence. 

If that fails, the advocate must take further remedial action.  If withdrawal from the representation is not permitted or will not undo the effect of the false evidence, the advocate must make such disclosure to the tribunal as is reasonably necessary to remedy the situation, even if doing so requires the lawyer to reveal information that otherwise would be protected by Rule 1.6.  It is for the tribunal then to determine what should be done--making a statement about the matter to the trier of fact, ordering a mistrial or perhaps nothing

(3) CA—What should a CA lawyer do if he learns his client just perjured himself? 
(a) lawyer cannot reveal the perjury unless likely to result in death or serious bodily injury 
· Cannot violate confidentiality unless likely death or serious bodily injury
(b) B & P 6068e permits disclosure of confidential info ONLY to extent atty reasonably believes necessary to prevent a crim act that the atty reasonably believes is likely to result in death of, or substantial bodily harm to, an individual 

· In CA duty of Confidentiality is Absolute (in MR duty of Candor TRUMPS Confidentiality)
· Can try to Withdraw
e) If you learn of perjury after case is over: (e.g. 10 weeks after client acquitted?)
(1) MR 3.3(c) Duties of candor continue until conclusion of proceeding.
(2) MR 3.3 cmt 13 ( A proceeding has concluded when a (1) Final judgment in the proceeding has been affirmed on appeal; OR (2) the time for review has passed.
(a) If criminal ( acquitted, over at end of trial b/c of double jeopardy clause.

(b) Appeals must be filed in 90 days.
XII. Fairness in Litigation

A. Impartiality and Decorum of the Tribunal
1. MR 3.5 ( a lawyer shall not:
a) seek to influence a judge, juror, prospective juror or other official by means prohibited by law;

b) communicate ex parte with such a person except as permitted by law; 
(1) KEY—can’t communicate ex-parte w/ judge

(a) if find favorable case after oral argument must ask court for submission rules
c) communicate with a juror or prospective juror after discharge of the jury if:

(1) the communication is prohibited by law or court order;

(2) the juror has made known to the lawyer a desire not to communicate; or

(3) the communication involves misrepresentation, coercion, duress or harassment

d) Engage in conduct intended to disrupt a tribunal (applies to any proceeding, including a deposition)
B. Contact with Judges/Officials – California
a) CRPC 5-300:

(A) A member shall not directly or indirectly give or lend anything of value to a judge, official, or employee of a tribunal unless the personal or family relationship between the member and the judge, official, or employee is such that gifts are customarily given and exchanged. Nothing contained in this rule shall prohibit a member from contributing to the campaign fund of a judge running for election or confirmation pursuant to applicable law pertaining to such contributions.

(B) A member shall not directly or indirectly communicate with or argue to a judge or judicial officer upon the merits of a contested matter pending before such judge or judicial officer, except:

(1) In open court; or

(2) With the consent of all other counsel in such matter; or

(3) In the presence of all other counsel in such matter; or

(4) In writing with a copy thereof furnished to such other counsel; or

(5) In ex parte matters.

(C) As used in this rule, "judge" and "judicial officer" shall include law clerks, research attorneys, or other court personnel who participate in the decision-making process
b) Cal B&P Code § 6068(b) ( It is the duty of an attorney … To maintain the respect due to the courts of justice and judicial officers.
c) Unwarranted accusations against the court can result in sanctions, discipline, or even contempt of court.
(1) In re Debra L. Koven

(a) Lawyer found guilty of criminal contempt for impugning the court’s integrity ( Lawyer’s apology to the court was insufficient
(i) Lawyer claimed in petition for rehearing that the court conspired w/ other party etc.
C. Contact with Jurors – California: 
a) CRPC 5-320—Contact w/ Jurors

A) A member connected with a case shall not communicate directly or indirectly with anyone the member knows to be a member of the venire from which the jury will be selected for trial of that case. 
· even paralegal on your staff communicating w/juror would be considered contact
· CANNOT hire a private investigator to see what jurors think about case

· Can gather advance info by jury questionnaires or commercial jury service

· Both in MR and CA you can conduct an investigation but you can’t contact juror or do anything to influence jurors
(B) During trial a member connected with the case shall not communicate directly or indirectly with any juror.
· If adversary’s paralegal is having lunch w/ a juror may report it/ tell opposing counsel want to speak to judge b/c no ex parte communications 
(C) During trial a member who is not connected with the case shall not communicate directly or indirectly concerning the case with anyone the member knows is a juror in the case.
· can’t communicate w/ juror even if not connected w/ the case
(D) After discharge of the jury from further consideration of a case a member shall NOT ask questions of or make comments to a member of that jury that are intended to harass or embarrass the juror or to influence the juror's actions in future jury service.

· Lind v. Medevac ( concern w/influencing jurors in future jury service.  Counsel could have sent a letter asking them to contact him if they were contacted by the other side, but accusing other side of harassment was itself harassing.
(E) A member shall not directly or indirectly conduct an out of court investigation of a person who is either a member of a venire or a juror in a manner likely to influence the state of mind of such person in connection with present or future jury service.

(F) All restrictions imposed by this rule also apply to communications with, or investigations of, members of the family of a person who is either a member of a venire or a juror.

(G) A member shall reveal promptly to the court improper conduct by a person who is either a member of a venire or a juror, or by another toward a person who is a either a member of a venire or a juror or a member of his or her family, of which the member has knowledge.  
(H) This rule does not prohibit a member from communicating with persons who are members of a venire or jurors as a part of the official proceedings.

(I) For purposes of rule, "juror" means any (1) empaneled, (2) discharged, or (3) excused juror. 
· HYPO: May you speak to a juror in the courthouse elevator about the case or Laker game?—NO 

· MR 3.5—a lawyer shall not seek to influence juror or communicate ex parte w/ such a person during the proceeding unless authorized to do so by law or court order 

· CRPC 5-320—during trial a member connect w/ the case shall not communicate directly or indirectly w/ any juror

D. Contact w/ Jurors after case is over
a) MR 3.5c: A lawyer shall NOT communicate w/ a juror or prospective juror after discharge of the jury if
(1) the communication is prohibited by law or court order
(2) the juror has made known to the lawyer a desire not to communicate or
(3) the communication involves misrepresentation, coercion, duress, or harassment
b) CRPC 5-320D—look to whether will harass juror or influence actions in future jury service 
(1) After discharge of the jury from further consideration of a case a member shall not ask Q’s of or make comments to a member of that jury that are intended to harass or embarrass the juror or to influence the juror’s actions in future jury service
c) Can you contact excused alternate during trial to learn his reaction to the evidence?
(1) CRPC 5-320(I): For purposes of this rule, juror means any empaneled, discharged, or excused juror  (Same in MR)
(2) if alternate is discharged can’t communicate until entire jury is discharged 
E. Communicating with the Other Party
1. MR 4.2—communications w/ represented person
a) In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.
b) Cmt. 7 ( In the case of a represented organization, this Rule prohibits communications with a constituent of the organization who [1] supervises, directs or regularly consults with the organization’s lawyer concerning the matter or [2] has authority to obligate the organization with respect to the matter or [3] whose act or omission in connection with the matter may be imputed to the organization for purposes for purposes of civil or criminal liability.
(1) However, consent of the organization’s lawyer is NOT required for communication with a FORMER constituent.  
c) This rule does not preclude your client from contacting the other side ( it only applies to attorneys
(1) you client can contact the other party themselves
(a) MR 4.2 comment 4—parties to a matter may communicate directly w/ each other
(b) CRPC 2-100: not intended to prevent the parties themselves from communicating w/ respect to the subject matter of the representation 
(i) BUT: they CANNOT act as attorney’s agent with a list of questions read
d) What about contacting former employees of opposing party?
(1) MR 4.2 comment 7—consent of the organization’s lawyer is NOT required for communication w/ a former constituent
(2) CRPC 2-100—not intended to apply only to persons employed at the time of the communication 
2. CRPC 2-100(A) ( While representing a client, a member shall not communicate directly or indirectly about the subject of the representation with a party the member knows to be represented by another lawyer in the matter, unless the member has the consent of the other lawyer.
a) 2-100(B) – similar to 4.2 cmt 7 ( For purposes of this rule, a party includes:

(1) An officer, director, or managing agent of a corporation or association, and a partner or managing agent of the partnership; or

(2) An association member or an employee of an association, corporation, or partnership, if the subject of the communication is any act or omission of such person in connection with the matter which may be binding upon imputed to the organization for purposes of civil or criminal liability or whose statement may constitute an admission on the part of the organization.
*Distinction: MR applies to any person even if not parties in matter; CRPC 2-100 ONLY applies to parties in the matter (not witnesses)
3. Dealing with an unrepresented person
· MR 4.3—communications w/ unrepresented person
(1) In dealing on behalf of a client with a person who is not represented by counsel (, a lawyer shall not state or imply that the lawyer is disinterested. 

(2) When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer's role in the matter, ( the lawyer shall make reasonable efforts to correct the misunderstanding.  
(3) The lawyer shall not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client.
(4) No California counterpart, but rules re: deceit are similar
F. Fairness to Opposing Party and Counsel
1. MR 3.4 ( a lawyer shall not: 
(a) unlawfully obstruct another party' s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value. A lawyer shall not counsel or assist another person to do any such act;

(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law;

(c) knowingly disobey an obligation under the rules of a tribunal except for an open refusal based on an assertion that no valid obligation exists;

(d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to comply with a legally proper discovery request by an opposing party;

(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; or

(f) request a person other than a client to refrain from voluntarily giving relevant information to another party unless:

(1) the person is a relative or an employee or other agent of a client; and

(2) the lawyer reasonably believes that the person's interests will not be adversely affected by refraining from giving such information.

2. CRPC 5-220 ( A member shall not suppress any evidence that the member or the member’s client has a legal obligation to reveal or produce.
G. Ex-Parte Communication to Judge
1. MR 3.5(b):A lawyer shall not: communicate ex parte with such a person [judge] during the proceeding unless authorized to do so by law or a court order;

2. C 5-300(B) A member shall not directly or indirectly communicate with or argue to a judge or judicial officer upon the merits of a contested matter pending before such judge or judicial officer, except:

(1) In open court; or


(2) With the consent of all other counsel in such matter; or


(3) In the presence of all other counsel in such matter; or


(4) In writing with a copy thereof furnished to such other counsel; or


(5) In ex parte matters.

H. Witness Payments
1. MR 3.4(b) ( lawyer shall not … offer an inducement to a witness that is prohibited by law (thus whether payment is proper is left to local law)
a) can pay witness’s expense; can compensate expert witness; most jur say can’t pay ordinary witness for testifying and can’t pay expert witness on contingent fee
2. CRPC 5-310(B) ( a member shall not
Directly or indirectly pay, offer to pay, or acquiesce in the payment of compensation to a witness contingent upon the content of the witness's testimony or the outcome of the case. 
Except where prohibited by law, a member may advance, guarantee, or acquiesce in the payment of:

(1) Expenses reasonably incurred by a witness in attending or testifying.

(2) Reasonable compensation to a witness for loss of time in attending or testifying.

(3) A reasonable fee for the professional services of an expert witness.

I. Delay
1. MR 3.2 ( A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client.
J. Publicity
1. MR 3.6
(a) A lawyer who is participating or has participated in the investigation or litigation of a matter shall not make an extrajudicial statement that the lawyer knows or reasonably should know will be disseminated by means of public communication and will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.

(b) Notwithstanding paragraph (a), a lawyer may state:

(1) the claim, offense or defense involved and, except when prohibited by law, the identity of the persons involved;

(2) information contained in a public record;

(3) that an investigation of a matter is in progress;

(4) the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and information necessary thereto;

(6) a warning of danger concerning the behavior of a person involved, when there is reason to believe that there exists the likelihood of substantial harm to an individual or to the public interest; and

(7) in a criminal case, in addition to subparagraphs (1) through (6):

(i) the identity, residence, occupation and family status of the accused;

(ii) if the accused has not been apprehended, information necessary to aid in apprehension of that person;

(iii) the fact, time and place of arrest; and

(iv) the identity of investigating and arresting officers or agencies and the length of the investigation.

(c) Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer's client. A statement made pursuant to this paragraph shall be limited to such information as is necessary to mitigate the recent adverse publicity.

(d) No lawyer associated in a firm or government agency with a lawyer subject to paragraph (a) shall make a statement prohibited by paragraph (a).

2. Subjects more likely than not to have a material prejudicial effect on the proceeding (cmt. 5):
(1) the character, credibility, reputation or criminal record of a party, suspect in a criminal investigation or witness, or the identity of a witness, or the expected testimony of a party or witness;

(2) in a criminal case or proceeding that could result in incarceration, the possibility of a plea of guilty to the offense or the existence or contents of any confession, admission, or statement given by a defendant or suspect or that person's refusal or failure to make a statement;

(3) the performance or results of any examination or test or the refusal or failure of a person to submit to an examination or test, or the identity or nature of physical evidence expected to be presented;

(4) any opinion as to the guilt or innocence of a defendant or suspect in a criminal case or proceeding that could result in incarceration;

(5) information that the lawyer knows or reasonably should know is likely to be inadmissible as evidence in a trial and that would, if disclosed, create a substantial risk of prejudicing an impartial trial; or

(6) the fact that a defendant has been charged with a crime, unless there is included therein a statement explaining that the charge is merely an accusation and that the defendant is presumed innocent until and unless proven guilty.

3. CRPC 5-120(A) ( similar rule to MR 3.6.
a) shall not make extrajudicial statement that will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter 
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