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ETHICAL LAWYERING – Prof. Buhai (Spring 2008)
I. Professionalism and Practice of Law:
A. Sources of Regulation of Lawyers:

1. Sanctions:

· State Bar of CA has power to discipline; range from private reprimand to disbarment
· Private Reprimand: minor violation, not made public, but stays on record (if you get another complaint, this can be an aggravating circumstance)
· Disbarment is theoretically permanent, but can make motion after certain length of time (usually 5 years); show that you’re reformed

· Permanent Disbarment: recent development, in response to extreme cases where lawyers got disbarred more than once
· If you get disbarred, have to abide by cal rules of court (CRC 955); notify clients, turn over files – this is the “tell your clients” rule

· Suspension & Probation – most common sanction

· if you d/n complete probation, then suspension
· Public Reprimand (even private reprimand is not so private b/c it’s available on website); if you get suspended or put on probation, have to notify your clients.
· Reciprocal Discipline: any other state in which you’re licensed can discipline

2. Fed courts do their own discipline for violations of fed ethics rules, but so can CA bar

· NY lawyer disbarred by US S. Ct. for filing papers that personally attacked 2nd circuit!

B. Legal Education & Bar Admission:

1. Admission Requirements in CA: at least 18 years old, good moral character, pass CA bar exam

· d/n have to attend an ABA-approved law school (some states require this, however)
· d/n have to be admitted in CA to teach law
· Moral Character requirement for admission to CA
· Qualities of honesty, fairness, candor, trustworthiness, observance of fiduciary responsibility, respect for laws of states and country, respect for judicial process and rights of others
· patterns of deceit; one incident in the past w/ remorse is probably ok
· Intentional dishonesty for personal gain
· Chapman case
· Acts committed prior to applying for admission to bar
· Applicant’s burden to prove character of fitness
· Finding: too recent, so after 2 years, Chapman can reapply
· Disclosure of prior acts is necessary but not sufficient
· Law school behavior can disqualify you from admission
· Hamm case: 1974, Hamm and 2 accomplices executed 2 college students, pled guilty to one count of 1st degree murder; in prison, he graduates from college; 1995 passes the Arizona bar exam but was denied admission
· Court says past misconduct is not irrelevant, though the court looks at present moral character.
· He d/n show rehabilitation – says that he accepts responsibility for his criminal conduct, but then blames his accomplices; 
· He had a fight w/ wife that involved police, which he d/n disclose
· He d/n pay child support

· Mr. Dorch case: Vietnam vet, has PTSD, gets involved w/ armed robbery, pleads guilty to 2nd degree murder and attempted armed robbery, serves 15 years w/ perfect record, graduates law school and passes both Maryland and W. Virginia bar exams.  MD admits him but WV d/n.
· (1) Nature and character of offenses; (2) number of offenses; (3) age and maturity when he committed acts – young; (4) social factors – PTSD, Vietnam; (5) punishment & restitution – served sentence; (6) whether he was pardoned; (7) how long ago; (8) acceptance of responsibility; (9) candor; (10) activities since; (11) character witnesses
· WV court held there are some crimes that are so serious that nothing will overcome them.  WV refused to admit him to the bar.

· ADA says Bar c/n ask you about physical or mental disability, but they can ask if there is reason to believe that you have a problem that would affect your ability to practice

2. Self-Reporting:

· CA Bar requires attorneys to self report incidents that have bearing on their moral standing; CA 6068(o)
· if you’ve had 3 or more lawsuits filed against you,
· any entry of judgment against you for fraud, misrepresentation, breach of fiduciary duty or gross negligence (not malpractice or regular negligence b/c people make mistakes),
· any sanctions against you except discovery sanctions or less than $1,000, 
· any indictment or information charging a crime against you,
· any conviction,
· any discipline from another jurisdiction, any reversal in judgment based on your conduct,
· failure to do report these is also basis for discipline
· Model Rule 8.3: No disclosure of privileged info or while participating in lawyer-assistance programs (for substance abuse).
· Model Rules: Have to snitch on others! (not rule in CA)

C. Unauthorized Practice of Law:

1. Lay people or law students who practice law or give legal advice

· Justifications: to protect public from getting legal advice from unqualified people; accountability; hoax of legal services that take advantage of poor people

· FL v. Brumbaugh: offered “secretarial services”
· Court said problem is that she was doing more than filling out forms, giving advice on when and where to file, on procedures, what forms to use
· CA has stiff penalties for UPL, making it criminal; this is b/c of problem of notarios – non-lawyers who claim to provide immigration services

2. When lawyers practice law in states in which they are not admitted
· If admitted in state A & want to represent client in state B, can apply for pro hac vice.
· MR 5.5 allows for multi-jurisdictional practice; if in good standing in one state,
· can provide temporary services and associate w/ local counsel; or 
· related to proceeding or tribunal you’re involved in
· temporary services in arbitration or ADR, allows practice prior to litigation
· relates to lawyer’s practice in jurisdiction in which they’re admitted to practice

· Limited license to practice vs. reciprocity: NOT the same thing

II. Incompetence and its Consequences:
A. Effect of Lawyer Error or Misconduct:
1. Lawyer Competence: Model Rule 1.1 defines competence as the skill, training, knowledge to perform the representation w/ appropriate thoroughness and preparation
· CRPC 3-110: similar definition

2. Fiduciary Duty:
· Put your own interests to the side and put your client’s interests first, agent for client and do everything you can that’s in their best interest

· Reciprocal: mistakes you make get imputed to client b/c of agent-principal relationship

· Bailey v. Algonquin: Architecture firm used long-time corporate attorney to defend personal injury lawsuit; lawyer missed deadlines and ignored court orders, d/n tell client, so court entered default judgment.

· Court held lawyer’s error was inexcusable and so it’s imputed to client
· If lawyer’s conduct was excusable, court may set aside default

· Less excusable the neglect, less likely judgment can be set aside

· Some jurisdictions would set aside judgment if lawyer had “abandoned” the client – usually it has to be literal, like death, disbarment or incapacity.
· This seemingly harsh rule creates huge incentives for lawyers to act diligently, and it creates certainty and finality of judgment.

B. Legal Malpractice in Civil Matters:
1. Not every error of judgment by lawyer is actionable; legal malpractice has certain elements/limitations – preponderance of evidence

· Element One – Duty: was there a lawyer-client relationship? Duty is set by standard of care, that of a reasonable and competent lawyer in similar circumstances
· Element Two – Breach: failing to file on time or failing to follow court order
· Element Three – Causation: But For lawyer’s negligence, client would have won

· Element Four – Damages

2. Establishing Lawyer-Client Relationship for Legal Malpractice:

· Togstad v. Vesley: Client was hospitalized, ineffective medical treatment leaves her severely paralyzed; talks to lawyer for 45 minutes; tells her she d/n have a case but he would discuss it w/ his partner.  She d/n hear from him again so she relied on his advice that she had no case.  After statute of limitations ran out, she consulted another lawyer.
· First, she has to prove that she would have won her case against the hospital
· Second, that she had a client-attorney relationship w/ Miller

· Court held that lawyer-client relationship was present – she went to his office to seek advice, he gave her advice about her case, she relied on that advice by not filing suit
· No need for formal contract to create the legal relationship
· Miller should have sent a non-engagement letter after the meeting – standard practice after any consultation.  There’s a dispute as to whether you should refer to statute of limitations in your letter.

3. Malpractice Insurance:
· Most states do not require lawyers to carry malpractice insurance.
· In fact, most big law firms insure themselves in cartel agreements.
· Some states require lawyer to tell client whether he has malpractice insurance
· Burning-Limits Policy:
· Defense costs come out of the policy coverage
· if you have $100K in coverage and hire lawyer to represent you, lawyer’s bills would burn against the $100K.  If you have lawyer’s bills of $90K, you only have $10K left in the policy.  So if judgment comes down for another $90K, you’re liable for $80K that insurance will not pay.

· Figure out time-limits on coverage
· most policies cover you only if (1) the action is filed within the policy time, and (2) the negligence occurred during the policy.
· So if you want to switch insurance, you have to buy a “tail”
· Alternative is buying a “prior acts” coverage
· The longer you’ve been practicing, the more expensive your insurance is!

4. Negligence Per Se: Does this apply if you violate an ethics rule?

· Most states say NO, though violation can be used as evidence of negligence
· Rules say they are only intended to regulate professional conduct and not to create any substantive legal duty
5. Breach of Fiduciary Duty: Separate legal theory different from negligence

· Negligence implicates duty of care, while breach of fiduciary duty implicates duty of loyalty and honesty; not available for mere lawyer incompetence

· Lawyer who breaches fiduciary duty to client may be required to forfeit all or part of his fee, even if the breach caused client no actual damages (i.e., damages is NOT element)

C. Ethics Rules on Law Firms and Associations:
1. Rules for supervising lawyers

· can be disciplined if you fail to discipline subordinate lawyer for violation of rules or if you fail to take action
· Model Rules 5.1, you have to report substantial violations by subordinates

· Supervising non-lawyers, paralegals and accountants – also bound by rules of professional conduct, so supervising lawyer will be held responsible for what their paralegals do.  Three levels:

· heads of the firm must implement institutional procedures to make sure non-lawyers are complying w/ the rules

· lawyer who directly supervises a non-lawyer

· if you directly fail to correct or if you ratify a violation of rules by non-lawyer

2. Rules for subordinate lawyers

· bound by rules even if you were told to do something wrong
· can rely on judgment of a superior lawyer if it’s debatable

D. Ineffective Assistance of Counsel:
1. Strickland v. WA:
· Capital case; D confessed to some things, claimed that lawyer was ineffective
· S. Ct held lawyer’s conduct was reasonable

· Test: (1) serious attorney error occurred AND (2) prejudice – that there’s a reasonable probability that but for this error, the results would have been different (that D was deprived of fair trial or that verdict would have been different)
· Court said it will be highly deferential, w/ presumption that counsel provided effective representation, relying on legal profession’s standards

2. Burdine v. Johnson, 5th Circuit:
· Lawyer fell asleep during most of the trial.
· Court said Strickland d/n apply to these facts b/c a lawyer who was asleep means D did not really have counsel in the first place.  D d/n have to show prejudice..
· Fundamental unfairness really requires a presumption of prejudice
· Court d/n go as far as saying that any dozing off would trigger this claim

III. Lawyer Client Relationship:
A. Models of the Relationship:

1. 3 models of representation; we focus on the participatory model (lawyer and client work together); lawyer listens to client and gives them options; this is client-centered lawyering

· each party to the relationship has a role to play
· client’s role is to tell lawyer about goals and concerns, relating the facts and making ultimate decisions
· lawyer’s role is to listen, counsel client on options, make strategy decisions
2. Model Rule 1.2 (Scope of Rep):

· client makes many of the decisions, including decision about objectives of representation (not including day to day litigation decisions regarding the means for accomplishing client’s objectives)

3. MR 1.4 and CRPC 3-500: lawyers have to communicate w/ clients

B. Forming the Relationship:

1. Retainer agreement

· identifies scope of representation, such as no rep on appeal

· even if you limit scope of representation, you still have to be competent to give advice in that area of law

· specifies duties of client: paying fees, cooperate w/ discovery, keep lawyer informed about any change of address, advanced retainer

· spell out costs so client is not later surprised (mileage, mail, etc.)

2. No signed retainer agreement (Togstad: lawyer counseled client for 45 minutes)

a) Rules d/n define when exactly relationship forms, but Togstad is standard

b) Factors to determine existence of relationship:

· Did lawyer volunteer to investigate, look into, research, etc. without a disclaimer?
· Did lawyer give any legal advice or was client seeking legal advice?
· Did client communicate any confidential info and lawyer d/n give disclaimer?
· Lawyer needs to give disclaimer up front that he’s not taking the case, just willing to listen to the story to evaluate legal claims
· Did client rely on lawyer’s advice or non-advice?
· Where was the meeting?

c) How do you minimize risk of client relying on lawyer’s advice?

· Clear disclaimer followed by written confirmation (non-engagement letter)
3. What about agreement not to sue for malpractice in exchange for lower fees?

a) CRPC 3-400A: flat out prohibition on limiting malpractice suit – lawyer cannot prospectively limit malpractice liability

b) MR 1.8(H)(1) d/n flat out prohibit this – Independent Representation: cannot make such agreement unless the client is independently represented in making that agreement.

· Client has to seek another counsel to represent client in agreement w/ first lawyer

c) Can have an arbitration clause in retainer agreement

4. What if client wants to hire you for something illegal, fraudulent or improper?

a) MR 1.2: lawyer should not counsel client if lawyer knows the client’s objectives are illegal and improper

· Lawyers d/n have to take clients
· Lawyer can give client advice on whether a proposed action is legal or illegal

· Just b/c you help client d/n mean that you agree w/ client

b) MR 3.1: lawyer c/n take claims that are frivolous

· Lawyer can make good faith claim for change of law
· If motives are frivolous, lawyer c/n take the case

c) Cal B & P 6068(c): lawyers should only take things that are fair and just

· 6068(h) should never reject for your own personal reasons a cause for the defense of the oppressed (usually not enforced)
d) CRPC 3-200: same as MR 3.1, but more explicit, specifically says you shall not represent client if purpose is to harass another person

e) Lying to Third Parties

· MR 4.1: lawyer cannot lie to third parties

· CRPC 3-200: have to use all methods consistent with truth

5. No Contact Rules:
a) c/n contact a person that you know is represented by counsel
b) issue: is that every employee in a company?

· Patriarca: lawyer contacted 4 former employees; trial judge says he c/n do that unless company’s lawyer is present
· Court held not all employees are covered; there’s a balance
· Holding: ex parte contact rule only applies to employees who (1) have managerial responsibility; OR (2) alleged to have committed wrongful acts; OR (3) have authority to make decisions regarding the case

c) If you contact employees not covered by the ex parte rule, you still c/n mislead them
C. Maintaining the Relationship:

1. Clients have some decision making powers

a) Final resolution of case: completely up to client (w/ or w/o advice)

1- Settlement offers: must communicate to client, client makes final decision

· in order to enforce this rule, lawyer has to communicate settlement offers to the client even if lawyer thinks the offer is ridiculous
· CRPC 3-510: have to communicate only “written” offers in civil case, but see CRCP 3-500 (have to keep client reasonably informed of any significant developments)

2- Plea in criminal case

b) Waiving jury trial

c) Right to testify in criminal case

d) Whether or not to appeal

2. Lawyer decisions:
a) Procedure, tactic and strategy (w/ exception of jury trial)
b) what kind of lawsuit to file, what court to file it in
c) granting extensions of time on discovery
d) how much discovery should be done

D. Safeguarding Client Funds and Property:
1. Co-Mingling: Must keep client money separate (trust account)

2. CRPC 4-100: detailed rule about client funds

a) Have to hold any client funds (advanced retainer fees or costs, settlement check made out to lawyer) in trust account; c/n take money out until you earn it or settlement is dispersed to client

b) Settlement check: can you take your 30% out right away?

· NO, c/n do that until the amount you’ve earned is fixed and uncontested by client

· Can take out any undisputed portions of settlement

c) Have to tell client if you get any property right away; must do something to keep client property in a safe place

3. One client trust account: it’s ok to co-mingle all of your client’s funds together, but NOT w/ lawyer’s accounts.

a) Interest on client fund accounts goes to the State Bar to fund public interest legal services 

b) Can set up separate accounts for individual clients where the client would get the interest

E. Terminating the Relationship:

1. General Rule: Clients always have a right to discharge their lawyer

· sometimes the judge might not let the client discharge lawyer under certain circumstances
· problems arise when lawyers don’t make it clear that the relationship has been terminated

2. MR 1.16(a) + CRPC 3-700: lawyer must withdraw where

· You know that client wants to sue for purpose of harassment

· If you know or should know that you would violate ethics rules by continuing the representation (such as finding out about conflicts of interest)

· If your physical or mental condition makes you unable to provide effective representation

· If you get fired by client

3. MR 1.16(b) permissive withdrawal by attorney

· Client not paying their bills

· Client insists on engaging in illegal conduct

· Client uses lawyer’s services for fraudulent or illegal purposes

4. Limitations on withdrawal when it would hurt client’s rights (e.g., c/n withdraw on the eve of trial, generally)

· In order to withdraw in a litigated matter, have to file a substitution of attorney form if client gets a new lawyer; if client d/n get new lawyer, then you must file a motion to withdraw; discretion of judge to grant

· Must return client files, honor confidences, return unearned fees

· In non-litigated matter, have to avoid prejudicing the client

· Limited Scope of Rep: Either must be express and clear in retainer agreement or withdrawing attorney must give client clear and unambiguous notice (e.g., rep on appeal)

5. If client fires attorney

· Contingency fee: quantum meruit allocation– get reasonable value of your services

6. Right to terminate in criminal defense cases

· Judges are hesitant to allow defendants to change their lawyers b/c of incentive to delay trial by firing lawyers

IV. Duty of Confidentiality:
A. Attorney Client Privileges:

· Only exception to evidence privilege is where gov compels testimony about communication from client

B. Broad Ethical Duties of Confidentiality

1. Ethical duty d/n just include communications from the client;

· It includes any secrets and confidences no matter how learned

· Applies to all lawyers all the time; d/n just apply when gov is trying to compel testimony

· Covers all our clients

· Applies to potential clients (consult but d/n take case)

· Survives termination or death of client

· Waived only w/ client consent

2. MR 1.6 + CRPC 3-100

· Exception: Death or substantial bodily injury; not required to disclose but may disclose

· CRPC 3-100 comments

· Can talk about client’s case w/ lawyers in same firm except if client told u not to
· It’s not just something your client told you, it’s anything you find out from other sources that your client would not want revealed

3. Spaulding v. Zimmerman:
· Defense doctors examined P – who was a minor; Dr. finds the aneurysm and says its immediately life threatening.  Defense lawyer never shared the report w/ plaintiff or plaintiff’s lawyer.  Plaintiff’s lawyer also never asked for the report of defense medical exam.  Settled for $6500

· 1.5 yrs later, P discovers aneurysm; P tries to vacate settlement agreement.  Trial court and supreme court agreed to vacate the agreement

· Did defense lawyers have ethical duty to inform plaintiff about aneurysm?

· NO, not required to disclose information even if it could affect health or life of P
· CA: also NO duty to reveal this kind of info; it’s even prohibited to disclose b/c this is not a criminal act that will endanger life

· Court agreed to set aside settlement b/c court has discretion where P is minor
4. Purcell:
· If you decide to disclose, CANNOT be compelled to testify about what you disclosed

· Client tells lawyer that he was going to burn down the apt complex; lawyer tells cops, cops arrest Purcell; prosecutor subpoenas lawyer to compel testimony about what Purcell told his lawyer.

· Court held attorney-client privilege was NOT waived by disclosure; crime fraud exception d/n apply here b/c Purcell was not seeking attorney’s assistance in committing or facilitating a crime.

· Holding: Attorney cannot be forced to testify against his client; court approved of the disclosure to prevent physical harm to others, but disapproved of forcing lawyer testify about that disclosure.

5. Client fraud and crimes involving substantial financial loss to another

· New exception to confidentiality rule – MR 1.6(b)

· Balance against loss of property or money

· Applies only when client is using your services in furtherance of crime or fraud; exception applies to “prevent” future crime or fraud

· This exception also allows lawyer to reveal past crimes if client used your services to perpetuate the crime; you can disclose in order to rectify the past harm

6. Organizational Clients:
· MR 1.13 + CRPC 3-600

· If company president tells in-house counsel that he’s going to do something illegal

· must give warning that lawyer c/n keep the info confidential b/c her obligations are to the board of directors of corp. or org;

· must explain consequences and urge company president to reconsider;

· then she must disclose to the board;

· if she tells board and they still continue illegal conduct, then she can withdraw

· “Noisy withdrawal”:

· If you find out your services are being used by organization to commit a fraud, besides withdrawing you must disaffirm any representation you made to client
· NOT in CA, ok under MR
· To disaffirm means to repudiate, disclaim intention

7. Exception for Self Defense – from case law not rules

· if client sues you, can use confidential info to extent necessary to defend yourself

V. Conflicts of Interest:
A. Introduction – MR 1.7 & 1.8
· Most conflicts can be waived; some cannot

· All conflicts are usually curable with disclosure & consent

· explaining to client all potential relevant facts & potential harm that could occur;

· without adequate disclosure, informed consent or waiver is deficient.

· Waiver is necessary but NOT sufficient

· Can’t drop a client like a “hot potato”! have to withdraw from all if no consent

· Info Lawyer Must Convey to obtain client’s informed consent:

· MR 1.7: current client conflicts, comments 14(17 (non-consentable conflicts)

· No absolute prohibition on lawyer representation of clients w/ conflicting interests

· Even if clients may be harmonious at first, conflicts may arise down the line

· If lawyer represents 2 clients suing each other, there is no confidentiality or privilege

B. Conflicts Between Current Clients (Multiple Clients) – interests of clients conflict
· Mass torts (hotel fires, plane crashes) – usually no problem w/ conflicts
· CRPC 3-110: representation of adverse interests

· Dresser case: Law firm sued its own client on behalf of its other client

· Dresser moved to disqualify firm; trial court denied motion b/c there’s no substantial relationship b/w firm’s representation of Dresser on other cases and present case

· Higher court reversed

· Error 1: trial court should have looked at national rules of professional ethics, not just TX rules, when considering a motion to disqualify

· ABA rule: no representation of adverse interests w/o both clients’ consent

· Substantial relationship rule applies when conflict is w/ former client

· Error 2: even if there was consent, consent would not be appropriate

· Disinterested lawyer would never represent client in suit against another client; even if lawyer procured consent, that consent is improper b/c the only way the lawyer can convince client to consent to such representation is to omit some information and “cons” of the representation

· Holloway v. AR: 3 defendants in criminal case

· Lawyer objected to conflict of interest and asked for separate counsel, but court said no.  Lawyer said he could not cross-examine one defendant for benefit of another.  Someone needs to protect D1’s interest while he’s testifying as well as D2 who’s not testifying.

· Holding: CANNOT represent more than one co-defendant in criminal case

· Automatic reversal when trial court refuses to allow separate counsel over objection of counsel of any of the parties

C. Conflicts Between Former Clients and Current Clients – usually comes up when lawyers switch firms or when judges or gov lawyers leave to work for law firm
1. MR 1.9

· Unlike w/ current clients, conflict only exists when 2 requirements are met:

a) matters are the same or substantially related, AND
b) interests of current client are materially adverse to interests of former client

· If there’s a conflict, can be cured with written informed consent of both

· Hypo, you represent 2 plaintiffs (A and B). Plaintiff A fires you.  You can still represent B without consent of other b/c interests are not materially adverse

· Key factor: was there confidential info obtained from first client that could be used to that former client’s detriment?

· If yes, then you must get consent, otherwise you will be disqualified as counsel
· Confidential Info overrides both factors: i.e., must get informed consent if you got confidential info from former client that could be used against the former client

· Degree of confidential info involved is most significant in this analysis, especially in determining whether the matters are substantially related.

· Exterior Systems v. Noble Composites:
· Current client suing former client = materially adverse

· Court said matters are substantially related

· Reasonable to infer that Gillard learned confidential info when she drafted non-competition agreements for Fabwell (agreements that became basis for Welter & Noble’s current suit)

2. MR 1.18: extends 1.9 to potential clients b/c they share confidential info.
· “screening” the conflicted attorney from the rest of the firm
· Current rules do not allow screening when private attorneys move from firm to firm

· Exception – Screening allowed when there’s conflict b/w current client and potential client

· (d)(2) take reasonable measures to only get enough info from prospective client to determine whether you should take the case; firm has to screen you out from any of the representation of current client w/ adverse interests, you c/n get any of the fees from the case, and firm must info current and prospective client of the conflict and screening.
· “Chinese Wall”: idea is that it’s an impenetrable wall, carefully constructed that there’s no chance that info will be shared
· Locked files, passwords, communicated policy about not sharing confidential info, etc.

3. MR. 1.10: Imputed Disqualification

· entire firm is disqualified b/c of presumption that confidential info would be shared
· clear rule: none of the lawyers in firm can represent client when that lawyer working alone would be conflicted out
· exception: public interest
· disqualification can be waived w/ informed consent

4. No difference b/w former gov lawyers (MR. 1.11) and former judge (MR 1.12)

· Primary Disqualification: Former gov lawyers c/n represent private client if they participated substantially and personally

· Imputed Disqualification: Law firm can represent client if there is (1) screening, (2) no sharing of fees, and (3) notice to gov.

· Kala v. Aluminum Smelting:

· Q: whether law firm should be disqualified when attorney leaves law firm and joins law firm representing other side of present case
· Presumption of shared confidences
· Court noted special rules for former gov lawyers; d/n want to discourage good lawyers from working some time in public sector for fear of getting stuck there.

· 3 part test:

a) Is there a substantial relationship b/w current and prior representation?

· If no, then there’s NO conflict

b) If yes, is the presumption of shared confidences within the former firm rebutted by evidence that the attorney had no personal contact w/ or knowledge of the related matter?
c) If no, did the new law firm erect adequate and timely screens to rebut a presumption of shared confidences with the new firm so as to avoid imputed disqualification?

· Is the firm large enough and structurally divided to minimize contact b/w the quarantined lawyer and others?

· How likely is there to be contact b/w quarantined lawyer & others?

· Are there safeguards and procedures like passwords, etc.?

· Did new firm implement timely screens?

· Court held there was screening but not sufficient; lawyer was lead counsel in former representation; procedures were not implemented as soon as lawyer joined new firm; egregious facts giving appearance of impropriety;

· In Re Sofaer:
· Former gov lawyer, legal advisor to secretary of state, top lawyer in state department during investigation of Pan Am flight crash investigation

· MR. 1.11 prohibits lawyer from accepting representation in connection with a matter which is the same as or substantially related to a matter in which the lawyer participated personally and substantially as a public officer.

· Court held Sofaer was personally and substantially involved in the Pan Am case when he was a gov lawyer; involved in investigation; got briefings; discussed

· Left state dept to work for private firm and took on representation of Libya in defense against case
· D/n want gov lawyers to unethically exploit their experience after leaving

D. Conflicts with a Lawyer’s Own Interests:
1. Financial conflicts: hypo – you’re the lawyer for partnership as well as partner

· MR 1.8 – Shall not enter into transaction with or acquire from client unless:
a) Terms fair & reasonable

b) Fully disclosed & transmitted in writing

c) Give them in writing chance to seek independent counsel

d) Client gives informed consent

· CA 3-300 – Same as MR

· Lien in retainer agreement is biz transaction, not contingency fee

· Literary rights: No negotiation of literary rights until matter concluded.

· People v. Corona: Chose literary rights of mass murderer over proper rep. of that person in criminal case.

· Can use client information if it’s not to client’s disadvantage (e.g. buying abutting property; restatement says can’t use client info for your advantage.)

· Comt’e v. Mershon: Lawyer formed corp. with client to develop his land. Client died, lawyer was executor, resigned when kids disputed transfer of property. Didn’t seek payment for services.

· All biz transactions between a lawyer & client are viewed with suspicion & disfavor. Lawyer has burden to prove transaction was fair. Didn’t tell client to seek independent counsel/other executor.

· Contingency fee is biz with client, but recognized by courts.

2. Sexual relationship w/ client:
· Renella: Divorce atty sleeps with client.

· Now prohibited by rule.  At time, conduct was not reasonable b/c lawyer used coercion – 3 year suspension.

· MR 1.8J: No sex w/ clients unless consensual relationship existed prior to representation. 

· for corp., the client is the officer/s controlling litigation

· CA 3-120: Can have sex unless demanding, coercion, affecting representation; if sex predates representation, can technically condition representation on sex.

· not in rule, but complaint creates rebuttable presumption against lawyer.

3. Religious belief makes you less loyal

E. Conflicts Created by Third Parties

· Somebody else is paying the fees; person paying fee d/n call the shots or get confidential information (e.g., insurance)

· Close personal relationships w/ 3rd parties interfere w/ your judgment and loyalty

VI. Attorneys Fees:

A. Contingency fees – contingency arrangements have to be in writing under both Model Rules & Cal rules

· Model Rules – plain normal hourly agreement d/n have to be in writing and not grounds for discipline; Cal – if total costs of services will be more than $1000, no matter what kind of agreement it is, it must be in writing.
· Cal: can charge contingency fee in any kind of case; Model Rules say NO contingency fee in criminal cases or family cases

B. What’s a retainer?

· Engagement Retainer: take money and be available all time – flat monthly fee for example
· Vs. Advanced Retainer = pot of money in trust fund to be replenished by client

C. Who pays attorneys’ fees?

· American Rule: each party pays their own attorneys fees, except if otherwise provided by statute (like civil rights statutes) or by contract b/w parties

D. Unconscionable or Unreasonable Fee

· Reasonableness Requirement:

· In the Matter of Fordham, p. 317

· Lawyer never worked DUI case before, bills 227 hours

· 200 hours preparing himself and learning the law

· Court held this was excessive, expert testified that average for DUI case is $10K not $50K

· Holding: Can only bill for educating yourself if it’s reasonable

· Court lists 8 factors to consider (similar in Model Rules and Cal)
· Gagnon v. Shoblom:
· Lawyer got settlement of over $2 million dollars and agreement gives him 30%. Client argued that’s unreasonable

· Holding: Reasonable b/c contingency fees are agreed to by contract; sometimes lawyer gets more money for less work, sometimes less money for a lot of work

· Double Billing (billing 2 clients for same hours like travel): CANNOT do that

E. Post Termination Right to Fees:

· General rule is Quantum Meruit – entitled to reasonable value of your services if client fires you and recovers on the claim

· Hourly – simple case

· Contingency is a little different: client fires lawyer right before settlement; Court held lawyer gets “value” of services; problem is that many contingency lawyers do not keep track of hours

· If case is right before settlement, or you did everything up until eve of trial, you might be able to get full contingency fee

F. Fee Splitting and Fee Sharing b/w Lawyers & Non-Lawyers:
· Not allowed to split fees w/ non-lawyers under both Cal and Model Rules
· Policy: lawyers are supposed to make independent judgment

· Allowed to have ancillary businesses, but must bill separately

· Can use the fees to run the business (pay salaries) but cannot split w/ non-lawyers

G. Referral Fees or Proportionate Fees:
· Traditional referral fee:

· Cal allows payment of a referral fee – usually 10% of total fee at conclusion of trial

· Under California rule, client has to consent in writing; fee cannot be higher than it otherwise would have been to client; cannot have arrangement beforehand, has to be spontaneous referral (not induced)

· NOT allowed under Model Rules – lawyers can only get payment for actual hours worked (proportionality rule)

· Can associate in another lawyer and stay on pleading; model rules allow this – but must be w/ client’s written consent, fee not higher than it would have been

VII. Advertising & Solicitation:
A. Advertising: print media, direct and to public at large, impersonal

· allowed today, though historically frowned upon (illegal until 1970’s)

· Bates v. State Bar of AZ:

· US S. Ct held that states may not prohibit lawyer ads b/c of 1st Am but may put in place reasonable regulations

· difference b/w bad and sleazy ad and one that violates rules

· In Cal, there is a presumed list of standards (unlike Model Rules that generally prohibit false and misleading communication) – CRPC 1-400

· 16 presumptions – if you violate any, then it’s presumed to be false & misleading

· Guarantee, warranty, or prediction regarding results of representation

· No ambulance chasing

· Has to state that it is an advertisement

· If it lists fees, it has to be good for 90 days

· Model Rule 7.1: false and misleading ad generally prohibitted

· Material misrepresentation either by omission or assertion

· d/n create an unjustified expectation

· Referral service has to say in ad that they’re a referral service

B. Solicitation: face to face and personal
· Model Rule 7.3: solicitation NOT allowed
· can walk up and introduce yourself as the new lawyer in town as long as your goal is not for pecuniary gain

· Line is crossed when lawyer tries to solicit client directly on a specific matter, targeted solicitation

· What about going to another lawyer and asking for referrals if they’re busy?

· That’s ok even if you’re pushy

· Cannot promise referral fees to lawyers, but can pay one after referral

· Lawyers give seminars:
· Have to be competent to give seminar

· Have to be careful about not promising any particular outcome – give broad answers not ones that apply to specific case

· Websites

· Can you use winbig.com as your web address? Yes

· Recent limits (e.g. in FL) on using aggressive animals in ad (like shark or alligator)

· Can you mail letter to each employee in directory your client gives you?

· Yes, but they must be clearly labeled as advertising

· Letter is not face to face and so there’s less pressure

· Email is like letter, easy to delete

· Calling directly on phone: NOT permitted

· Too much pressure

· Bar cannot control or police it (compared to print ad where all info is there to determine if it’s misleading or not)

· What about a recorded phone call? Not yet decided

· Hypo: at courthouse, finish your case, you run into a woman who looks very upset, d/n speak English but speaks a language you do, tells you she has an eviction trial in 10 minutes.  Can you offer to represent her?

· If you do it for free, yes

· If you want to charge her, you CANNOT b/c she’s in a moment of stress

VIII. Duties to the Court: Litigation Ethics:
A. Sanctions for Improper Advocacy (including misconduct relating to jurors)

1. When zealous advocacy goes bad:

· filing lawsuit for bad reasons, like harassment

· filing frivolous lawsuit

· disrespectful or offensive to court

· not being candid to court in terms of disclosing legal authorities

· allowing client to lie before tribunal

· suppressing evidence

· trying to exert improper influence on judge or jury

· knowingly making false statements

2. Hunter v. Earthgrains:

· Lawyer disciplined with 5 year suspension under Fed Rule 11 (similar to CA rule). Trial court seemed to discipline lawyer for simply filing arguing for change in the law.

· Holding: this is not frivolous, court allows lawyers to argue for overruling of precedence even if lawyer knew the court would continue to affirm the precedence – weak argument does not mean frivolous argument

· Policy: social change comes from lawyers pushing the law

3. Rule 11 is analogous to MR 3.1 – c/n bring action unless there is a basis in law and fact.  CA B&P code, can only bring action that’s legal or just and c/n bring claim for corrupt or evil motive

· Issue: what is a good faith argument?

· Factors:

· how old is precedent

· how strong is argument

· how distinguishable is your case

· inquiry into motive (that it’s not improper)

· MR 3.3 – Candor for tribunal: NOT allowed to make false statement of law or fact, c/n offer evidence you know is false, must disclose opposing legal authorities

· Must disclose legal authority that (1) is in the controlling jurisdiction, and (2) is directly adverse to your case/argument

· Jorgenson v. County of Volusia:

· Lawyers deliberately failed to cite controlling and adverse legal authority that they knew about

· This was ex parte motion for preliminary injunction (adversary is not there so court is relying on lawyer to present both sides)

· Cannot allow court to be misled by misstatements of law

4. Sanctions for Misconduct at Trial:

· Lee v. American Eagle Airlines:

· 14 day trial, jury found for plaintiff, $300K damages; lawyer sought 1.6 million in  attorney’s fees

· Court found plaintiffs’ counsel was obnoxious and belligerent, accused court of bias, improper conduct towards witness; called counsel for D a loser, continued to make same objection after judge ruled on it

· Court reduced number of hours by 40% and referred lawyer to State Bar of FL

· Conduct was unprofessional warranting reduction in attorney’s fees and discipline

5. Improper influence over judge, jury and witnesses

· Not supposed to talk to jurors during trial, embarrass or harass juror

· After case is over, you are allowed to talk to juror if they agree to talk

· Not supposed to talk to witnesses that are represented, cannot pay a witness for their testimony (can pay for expenses reasonably incurred, reasonable cost of loss of time, and can pay experts); cannot pay witness contingent on outcome of case

6. Trial publicity – Model Rule 3.6, CRPC 5-120

· Concern about media’s interaction w/ the justice system

7. Advocate/Witness rules

· Lawyer should not be both advocate/lawyer and witness in same case

· Lawyer must withdraw as trial attorney before testifying – would be disciplined if you fail to withdraw

· Model Rule 3.7 (3 exceptions: substantial hardship) vs. CRPC 5-210 (d/n include substantial hardship, but ok w/ client’s informed consent)

B. Client Perjury:
1. Cal. rule: when client tells lawyer he’s going to lie on stand, lawyer can let client testify in the narrative form and may not question him

· In civil case, you just d/n put client on stand.  If client insists, he would have to fire you before testifying

· In criminal case, D has constitutional right to testify, so you can only advise him not to testify, and if he insists, tell him he has to testify in the narrative

· First question is whether you are certain D is going to lie on the stand (e.g., he told he was going to lie)

· How close is this to trial – if 2 months off, ask to withdraw

· Cannot argue or use any portion of narrative testimony in closing arguments

· People v. DePallo:

· Defense counsel told court that he advised his counsel not to testify.  D testified in narrative and was convicted.

· D’s ineffective assistance of counsel claim was denied

2. Model Rule steps to do when you know client will lie on stand

a) Try to convince client not to testify (possible perjury charges, etc.)

b) Try to withdraw

c) Try again to persuade client not to testify (you’re not going to let his friends testify)
· Should also tell client that if anyone on jury has some legal training they would know he is lying

d) Tell and warn client you will tell the judge if he goes on stand and lies
e) If he does lie on stand, you have to first tell him to go on stand again and recant, and if he refuses, you then have to go tell the judge

C. Handling Tangible Evidence:
1. If someone gives you some criminal evidence:
· Majority rule: lawyer has to hand evidence over to the authorities, concealment of evidence is a crime

· Morrell v. State, Alaska:
· D’s friend gave D’s lawyer a piece of evidence (written kidnapping plan); D tells lawyer he wrote it but that it d/n have anything to do w/ kidnapping he’s accused

· Alaska Bar told him he should give pad over to Wagner (the friend) and withdraw

· Lawyer withdraws then helped Wagner turn over evidence to police

· Prosecutor used evidence against Morrell

· Rule: if you get evidence from client, you must turn it over to prosecution (could keep it for reasonable time, like to study it); prosecutor may not disclose where he got the evidence and lawyer is not required to tell prosecutor where he got it from

· No privilege here b/c lawyer got evidence from 3rd party; evidence from a non-client is not privileged
· Lawyer could have turned over the evidence himself

D. Advancing Client Costs:
1. MR 1.8e – lawyers cannot advance living or medical expenses to client (can advance attorney’s fees and legal costs)
2. CRPC – can loan clients money for any purpose so long as promise to repay is in writing
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