COURSE OUTLINE

I. Professionalism and the Practice of Law

a. Sources of Regulation of Lawyers

b. Legal Education and Bar Admission

i. RULE 6.1 – Voluntary Pro Bono Publico Service – Every lawyer has a professional responsibility to provide legal services to those unable to pay.  A lawyer should aspire to render at least (50) hours of pro bono publico legal services per year.  In fulfilling this responsibility, the lawyer should:
1. a) provide a substantial majority of the (50) hours of legal services without fee or expectation of fee to:
a. 1.  persons of limited means or
b. 2.  charitable, religious, civic, community, governmental and educational organizations in matters that are designed primarily to address the needs of persons of limited means; and
2. b) provide any additional services through:
a. 1.  delivery of legal services at no fee or substantially reduced fee to individuals, groups or organizations seeking to secure or protect civil rights, civil liberties or public rights, or charitable, religious, civic, community, governmental and educational organizations in matters in furtherance of their organizational purposes, where the payment of standard legal fees would significantly deplete the organization’s economic resources or would be otherwise inappropriate;
b. 2.  delivery of legal services at a substantially reduced fee to persons of limited means; or
c. Participation in activities for improving the law, the legal system or the legal profession.
3. In addition, a lawyer should voluntarily contribute financial support to organizations that provide legal services to persons of limited means.
a. ABA urges 50 hours.  States can choose a higher or lower number.

b. B/c service must be provided without fee or expectation of fee, the intent of the lawyer to render free legal services is essential for the work performed to fall within the meaning of (a)(1) and (2).

c. There may be times when it is not feasible for a lawyer to engage in pro bono services.  At such times a lawyer may discharge the pro bono responsibility by providing financial support to organizations providing free legal services to persons of limited means.

ii. RULE 6.3 – Membership in Legal Services Organization – A lawyer may serve as a director, officer or member of a legal services organization, apart from the law firm in which the lawyer practices, notwithstanding that the organization serves persons having interests adverse to a client of the lawyer.  The lawyer shall not knowingly participate in a decision or action of the organization:
1. A)  if participating in the decision or action would be incompatible with the lawyer’s obligations to a client under Rule 1.7; or
2. b)  where the decision or action could have a material adverse effect on the representation of a client of the organization whose interests are adverse to a client of the lawyer.
a. A lawyer who is an officer or a member of a legal services organization does not thereby have a client-lawyer relationship with persons served by the organization.  

iii. RULE 6.4 – Law Reform Activities Affecting Client Interests – A lawyer may serve as a director, officer or member of an organization involved in reform of the law or its administration notwithstanding that the reform may affect the interests of a client of the lawyer.  When the lawyer knows that the interests of a client may be materially benefited by a decision in which the lawyer participates, the lawyer shall disclose that fact but need not identify the client.
iv. RULE 6.5 – Nonprofit and Court-Annexed Limited Legal Services Programs
1. a) A lawyer who, under the auspices of a program sponsored by a nonprofit organization or court, provides short-term limited legal services to a client w/o expectation by either the lawyer or the client that the lawyer will provide continuing representation in the matter:
a. 1.  is subject to Rules 1.7 and 1.9(a) only if the lawyer knows that the representation of the client involves a conflict of interest; and
b. 2.  is subject to Rule 1.10 only if the lawyer knows that another lawyer associated with the lawyer in a law firm is DQed by Rule 1.7 or 1.9(a) with respect to the matter.
2. b)  Except as provided in paragraph (a)(2), Rule 1.10 is inapplicable to a representation governed by this Rule.
a. A lawyer who provides short-term limited legal services pursuant to this Rule must secure the client’s informed consent to the limited scope of the representation.  If a short-term limited representation would not be reasonable under the circumstances, the lawyer may offer advice to the client but must also advise the client of the need for further assistance of counsel.

b. Paragraph (a)(2) requires the participating lawyer to comply with Rule 1.10 when the lawyer knows that the lawyer’s firm is DQed by Rules 1.7 or 1..9(a).  By virtue of paragraph (b), however, a lawyer’s participation in a short-term limited legal services program will not preclude the lawyer’s firm from undertaking or continuing the representation of a client with interests adverse to a client being represented under the program’s auspices.

c. If, after commencing a short-term limited representation in accordance with this Rule, a lawyer undertakes to represent the client in the matter on an ongoing basis, Rules 1.7, 1.9(a) and 1.10 become applicable.

v. RULE 8.1 – Bar Admission and Disciplinary Matters – An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplinary matter, shall not:
1. a)  knowingly make a false statement of material fact; or
2. b)  fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, or knowingly fail to respond to a lawful demand for information from an admissions or disciplinary authority, except that this rule does not require disclosure of information otherwise protected by Rule 1.6.
a. This rule is subject to the provisions of the 5th amendment of the US Constitution and corresponding provisions of state constitutions.  A person relying on such a provision in response to a question, however, should do so openly and not use the right of nondisclosure as a justification for failure to comply with this Rule.

vi. RULE 8.2 – Judicial and Legal Officials
1. a)  A lawyer shall not make a statement that the lawyer knows to be false or with reckless disregard as to its truth or falsity concerning the qualifications or integrity of a judge, adjudicatory officer or public legal officer, or of a candidate for election or appointment to judicial or legal office.
2. b)  A lawyer who is a candidate for judicial office shall comply with the applicable provisions of the Code of Judicial Conduct.
vii. RULE 8.3 – Reporting Professional Misconduct
1. a)  A lawyer who knows that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority.
2. b)  A lawyer who knows that a judge has committed a violation of applicable rules of judicial conduct that raises a substantial question as to the judge’s fitness for office shall inform the appropriate authority.
3. c)  This Rule does not require disclosure of information otherwise protected by Rule 1.6 or information gained by a lawyer or judge while participating in an approved lawyers assistance program.
viii. RULE 8.4 – Misconduct – It is professional misconduct for a lawyer to:
1. a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;
2. b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects;
3. c)  engage in conduct involving dishonesty, fraud, deceit or misrepresentation; 
4. d)  engage in conduct that is prejudicial to the administration of justice;
5. e) state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law; or
6. f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law.
a. Offenses involving violence, dishonesty, breach of trust, or serious interference with the administration of justice are in the category of offenses that indicate lack of those characteristics relevant to practice law.  A pattern of repeated offenses, even ones of minor significance when considered separately, can indicate indifference to legal obligation.

b. A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief that no valid obligation exists.  The provisions of Rule 1.2(d) concerning a good faith challenge to the validity, scope, meaning or application of the law apply to challenges of legal regulation of the practice of law.

ix. RULE 8.5 – Disciplinary Authority; Choice of Law
1. a) Disciplinary Authority.  A lawyer admitted to practice in this jdx is subject to the disciplinary authority of this jdx, regardless of where the lawyer’s conduct occurs.  A lawyer not admitted in this jdx is also subject to the disciplinary authority of this jdx if the lawyer provides or offers to provide any legal services in this jdx.  A lawyer may be subject to the disciplinary authority of both this jdx and another jdx for the same conduct.
2. b)  Choice of Law.  In any exercise of the disciplinary authority of this jdx, the rules of professional conduct to be applied shall be as follows:
a. 1.  for conduct in connection with a matter pending before a tribunal, the rules of the jdx in which the tribunal sits, unless the rules of the tribunal provide otherwise; and
b. 2.  for any other conduct, the rules of the jdx in which the lawyer’s conduct occurred, or, if the predominant effect of the conduct is in a different jdx, the rules of that jdx shall be applied to the conduct.  A lawyer shall not be subject to discipline if the lawyer’s conduct conforms to the rules of a jdx in which the lawyer reasonably believes the predominant effect of the lawyer’s conduct will occur.
c. The Unauthorized Practice of Law

i. RULE 5.5 – Unauthorized Practice of Law; Multijurisdictional Practice of Law
1. a)  A lawyer shall not practice law in a jdx in violation of the regulation of the legal profession in that jurisdiction, or assist another in doing so.
a. This Rule does not prohibit a lawyer from employing the services of paraprofessionals and delegating functions to them, so long as the lawyer supervises the delegated work and retains responsibility for their work.

b. A lawyer may counsel nonlawyers who wish to proceed pro se.
2. b)  A lawyer who is not admitted to practice in this jurisdiction shall not:
a. 1.  except as authorized by these Rules or other law, establish an office or other systematic and continuous presence in this jdx for the practice of law;
b. 2.  hold out to the public or otherwise represent that the lawyer is admitted to practice law in this jdx
3. c)  A lawyer admitted in another United States jdx, and not disbarred or suspended from practice in any jdx, may provide legal services on a temporary basis in this jdx that:
a. 1.  are undertaken in association with a lawyer who is admitted to practice in this jdx and who actively participates in the matter;
b. 2.  are in or reasonably related to a pending or potential proceeding before a tribunal in this or another jdx, if the lawyer, or a person the lawyer is assisting, is authorized by law or order to appear in such proceeding or reasonably expects to be so authorized;
c. 3.  are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution, if the services arise out of or are reasonably related to the lawyer’s practice in a jdx in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission; or
i. The lawyer must obtain admission pro hac vice in the case of court-annexed arbitration or mediation or otherwise if court rules or law so require.
d. 4.  are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to the lawyer’s practice in a judx in which the lawyer is admitted to practice.
4. d)  A lawyer admitted in another US jdx, and not disbarred or suspended from practice in any jdx, may provide legal services in this jdx that:
a. 1.  are provided to the lawyer’s employer or its organizational affiliates and are not services for which the forum requires pro hac vice admission; or
b. 2.  are services that the lawyer is authorized to provide by federal law or other law of this jdx.
ii. RULE 5.6 – Restrictions on the Right to Practice – A lawyer shall not participate in offering or making:
1. a)  a partnership, shareholders, operating, employment or other similar type of agreement that restricts the right of a lawyer to practice after termination of the relationship, except an agreement concerning benefits upon retirement; or
2. b)  an agreement in which a restriction on the lawyer’s right to practice is part of the settlement of a client controversy.
iii. RULE 5.7 – Responsibilities Regarding Law-Related Services
1. a)  A lawyer shall be subject to the Rules of Professional Conduct with respect to the provision of law-related services, as defined in paragraph (b), if the law-related services are provided:
a. 1.  by the lawyer in circumstances that are not distinct from the lawyer’s provision of legal services to clients; or
b. 2.  in other circumstances by an entity controlled by the lawyer individually or with others if the lawyer fails to take reasonable measures to assure that a person obtaining the law-related services knows that the services are not legal services and that the protections of the client-lawyer relationship do not exist.
2. b)  The term “law-related services” denotes services that might reasonably be performed in conjunction with and in substance are related to the provision of legal services, and that are not prohibited as unauthorized practice of law when provided by a nonlawyer.
iv. §6067 Bus. & Prof Code – Oath
1. Every person on his admission shall take an oath to support the Constitution of the United States and the Constitution of the State of California, and faithfully to discharge the duties of any attorney at law to the best of his knowledge and ability.  A certificate of the oath shall be endorsed upon his license.
v. §6068 – Duties of Attorney – It is the duty of an attorney to do all of the following
a. To support the Constitution and laws of the US and of this state.
b. To maintain the respect due to the courts of justice and judicial officers.
c. To counsel or maintain those actions, proceedings, or defenses only as appear to him or her legal or just, except the defense of a person charged with a public offense.
d. To employ, for the purpose of maintaining the causes confided to him or her those means only as are consistent with truth, and never to seek to mislead the judge or any judicial officer by an artifice or false statement of fact or law.
e. 1 – To maintain inviolate the confidence, and at every peril to himself or herself to preserve the secrets, of his or her client.  2 – Notwithstanding paragraph 1, an attorney may, but is not required to, reveal confidential information relating to the representation of a client to the extent that the attorney reasonably believes the disclosure is necessary to prevent a criminal act that the attorney reasonably believes is likely to result in death of, or substantial bodily harm to, an individual.
f. To advance no fact prejudicial to the honor or reputation of a party or witness, unless required by the justice of the cause with which he or she is charged.
g. Not to encourage either the commencement or the continuance of an action or proceeding from any corrupt motive of passion or interest.
h. Never to reject, for any consideration personal to himself or herself, the cause of the defenseless or the oppressed.
i. To cooperate and participate in any disciplinary investigation or other regulatory or disciplinary proceeding pending against himself or herself.  However, this subdivision shall not be construed to deprive an attorney of any privilege guaranteed by the Fifth Amendment to the Constitution of the US or any other constitutional or statutory privileges.  This subdivision shall not be construed to require an attorney to cooperate with a request that requires him or her to waive any constitutional or statutory privilege or to comply with a request for information or other matters within an unreasonable period of time in light of the time constraints of the attorney’s practice.  Any exercise by an attorney of any constitutional or statutory privilege shall not be used against the attorney in a regulatory or disciplinary proceeding against him or her.
j. To comply with the requirements of Section 6002.1.
k. To comply with all conditions attached to any disciplinary probation, including a probation imposed with the concurrence of the attorney.
l. To keep all agreements made in lieu of disciplinary prosecution with the agency charged with attorney discipline.
m. To respond promptly to reasonable status inquiries of clients and to keep clients reasonably informed of significant developments in matters with regard to which the attorney has agreed to provide legal services.
n. To provide copies to the client of certain documents under time limits and as prescribed in a rule of professional conduct which the board shall adopt.
o. To report to the agency charged with attorney discipline, in writing, within 30 days of the time the attorney has knowledge of any of the following:
i. The filing of 3 or more lawsuits in a 12-month period against the attorney for malpractice or other wrongful conduct committed in a professional capacity.
ii. The entry of judgment against the attorney in a civil action for fraud, misrepresentation, breach of fiduciary duty, or gross negligence committed in a professional capacity.
iii. The imposition of judicial sanctions against the attorney, except for sanctions for failure to make discovery or monetary sanctions of less than one thousand dollars ($1,000).
iv. The bringing of an indictment or information charging a felony against the attorney.
v. The conviction of the attorney, including any verdict of guilty, or plea of guilty or no contest, of a felony, or a misdemeanor committed in the course of the practice of law, or in any manner in which a client of the attorney was the victim, or a necessary element of which, as determined by the statutory or common law definition of the misdemeanor, involves improper conduct of an attorney, including dishonesty or other moral turpitude, or an attempt or a conspiracy or solicitation of another to commit a felony or a misdemeanor of that type.
vi. The imposition of discipline against the attorney by a professional or occupational disciplinary agency or licensing board, whether in CA or elsewhere.
vii. Reversal of judgment in a proceeding based in whole or in part upon misconduct, grossly incompetent representation, or willful misrepresentation by an attorney.
viii. As used in this subdivision, “against the attorney” includes claims and proceedings against any firm of attorneys for the practice of law in which the attorney was a partner at the time of the conduct complained of and any law corporation in which the attorney was a shareholder at the time of the conduct complained of unless the matter has to the attorney’s knowledge already been reported by the law firm or corporation.
ix. The State Bar may develop a prescribed form for the making of reports required by this section, usage of which it may require by rule or regulation.
x. This subdivision is only intended to provide that the failure to report as required herein may serve as a basis of discipline.
vi. §6101 – Conviction of Crime; Notice of Pendency of Action; Record of Conviction; Proceedings
1. a)  Conviction of a felony or misdemeanor, involving moral turpitude, constitutes a cause for disbarment or suspension.  In any proceeding, whether under this article or otherwise, to disbar or suspend an attorney on account of that conviction, the record of conviction shall be conclusive evidence of guilt of the crime of which he or she has been convicted.
2. b)  The district attorney, city attorney, or other prosecuting agency shall notify the Offer of the State Bar of the State Bar of CA of the pendency of an action against an attorney charging a felony or misdemeanor immediately upon obtaining information that the defendant is an attorney.  The notice shall identify the attorney and describe the crimes charged and the alleged facts.  The prosecuting attorney shall also notify the clerk of the court in which the action is pending that the defendant is an attorney, and the clerk shall record prominently in the file that the defendant is an attorney.
3. c)  The clerk of the court in which an attorney is convicted of a crime shall, within 48 hours after the conviction, transmit a certified copy of the record of conviction to the Office of the State Bar.  Within five days of receipt, the Office of the State Bar shall transmit the record of any conviction which involves or may involve moral turpitude to the Supreme Court with such other records and information as may be appropriate to establish the Supreme Court’s jdx.  The State Bar of CA may procure and transmit the record of conviction to the Supreme Court when the clerk has not done so or when the conviction was had in a court other than a court of this state.
4. d)  The proceedings to disbar or suspend an attorney on account of such a conviction shall be undertaken by the Supreme Court pursuant to the procedure provided in this section and Section 6102, upon the receipt of the certified copy of the record of conviction.
5. e)  A plea or verdict of guilty or a conviction after a plea of nolo contendere is deemed to be a conviction within the meaning of those sections
II. Incompetence and its Consequences

a. MR 1.1 – COMPETENCE – A lawyer shall provide competent representation to a client.  Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

i. Factors include the relative complexity and specialized nature of the matter, the lawyer’s general experience, the lawyer’s training and experience in the field in question, the preparation and study the lawyer is able to give the matter and whether it is feasible to refer the matter to, or associate or consult with, a lawyer of established competence in the field in question.  

ii. A lawyer can provide adequate representation in a wholly novel field through necessary study.  Most fundamental skill consists of determining what kind of legal problems a situation may involve, a skill that transcends any particular specialized knowledge.

iii. In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have the skill ordinarily required where referral to or consultation or association with another lawyer would be impractical (limited to assistance reasonably necessary in the circumstances)
b. MR. 2.1 – Advisor – In representing a client, a lawyer shall exercise independent professional judgment and render candid advice.  In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client’s situation.
i. Advice couched in narrow legal terms may be of little value to a client, especially where practical considerations, such as cost or effects on other people, are predominant.  Purely technical legal advice, therefore, can sometimes be inadequate.  It is proper for a lawyer to refer to relevant moral and ethical considerations in giving advice.  Although a lawyer is not a moral advisor as such, moral and ethical considerations impinge upon most legal questions and may decisively influence how the law will be applied.
ii. A client may expressly or impliedly ask the lawyer for purely technical advice.  When such a request is made by a client experienced in legal matters, the lawyer may accept it at face value.  When such a request is made by a client inexperienced in legal matters, however, the lawyer’s responsibility as advisor may include indicating that more may be involved than strictly legal considerations.
iii. Where consultation with a professional in another field is itself something a competent lawyer would recommend, the lawyer should make such a recommendation.  At the same time, a lawyer’s advice at its best often consists of recommending a course of action in the face of conflicting recommendations of experts.
iv. In general, a lawyer is not expected to give advice until asked by the client.  However, when a lawyer knows that a client proposes a course of action that is likely to result in substantial adverse legal consequences to the client, the lawyer’s duty to the client under Rule 1.4 may require that the lawyer offer advice if the client’s course of action is related to the representation.
c. MR 2.3 – Evaluation for Use by Third Persons

i. A) A lawyer may provide an evaluation of a matter affecting a client for the use of someone other than the client if the lawyer reasonably believes that making the evaluation is compatible with other aspects of the lawyer’s relationship with the client.

ii. B) When the lawyer knows or reasonably should know that the evaluation is likely to affect the client’s interests materially and adversely, the lawyer shall not provide the evaluation unless the client gives informed consent.

iii. C)  Except as disclosure is authorized in connection with a report of an evaluation, information relating to the evaluation is otherwise protected by Rule 1.6.

d. MR 2.4 – Lawyer Serving as Third-Party Neutral

i. A)  A lawyer serves as a third-party neutral when the lawyer assists two or more persons who are not clients of the lawyer to reach a resolution of a dispute or other matter that has arisen b/w them.  Service as a third-party neutral may include service as an arbitrator, a mediator or in such other capacity as will enable the lawyer to assist the parties to resolve the matter.

ii. B)  A lawyer serving as a third-party neutral shall inform unrepresented parties that the lawyer is not representing them.  When the lawyer knows or reasonably should know that a party does not understand the lawyer’s role in the matter, the lawyer shall explain the difference b/w the lawyer’s role as a third-party neutral and a lawyer’s role as one who represents a client.
e. The Effect of Lawyer Error or Misconduct
i. 4 factor test for excusable neglect
1. Danger of prejudice to opposing party

2. Length of delay and the potential impact on the proceedings

a. Default gets entered, you don’t find out for a year and a half.  In the meantime, 3 witnesses have died

3. The reason for the delay

a. What happened?  Was lawyer dying of cancer or just boozing?

4. Was there good faith by the client?
§6106 – Moral Turpitude, Dishonesty or Corruption Irrespective of Criminal Conviction


- The commission of any act involving moral turpitude, dishonesty or corruption, whether the act is committed in the course of his relations as an attorney or otherwise, and whether the act is a felony or misdemeanor or not, constitutes a cause for disbarment or suspension.  If the act constitutes a felony or misdemeanor, conviction thereof in a criminal proceeding is not a condition precedent to disbarment or suspension from practice therefor.  
III. Legal Malpractice in Civil Matters

a. Ineffective Assistance of Counsel

b. Other Sanctions for Incompetence

IV. The Lawyer Client Relationship

a. Models of the Relationship

i. RULE 3.9 – Advocate in Nonadjudicative Proceedings – A lawyer representing a client before a legislative body or administrative agency in a nonadjudicative proceeding shall disclose that the appearance is in a representative capacity and shall conform to the provisions of Rules 3.3(a) through (c), 3.4(a) through (c), and 3.5.
1. Lawyers have no exclusive right to appear before nonadjudicative bodies, as they do before a court.  The requirements of this Rule therefore may subject lawyers to regulations inapplicable to advocates who are not lawyers.  However, legislatures and administrative agencies have a right to expect lawyers to deal with them as they deal with courts.

b. Forming the Relationship

i. RULE 1.18 – Duties to Prospective Client – a) A person who discusses with a lawyer the possibility of forming a client-lawyer relationship with respect to a matter is a prospective client.
1. A person who communicates information unilaterally to a lawyer, without any reasonable expectation that the lawyer is willing to discuss the possibility of forming a client-lawyer relationship, is not a “prospective client” within the meaning of this paragraph
ii. B)  Even when no client-lawyer relationship ensues, a lawyer who has had discussions with a prospective client shall not use or reveal information learned in the consultation, except as Rule 1.9 would permit with respect to information of a former client.
iii. C)  A lawyer subject to paragraph b) shall not represent a client with interests materially adverse to those of a prospective client in the same or a substantially related matter if the lawyer received information from the prospective client that could be significantly harmful to that person in the matter, except as provided in paragraph d).  If a lawyer is disqualified from representation under this paragraph, no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter, except as provided in paragraph d).
1. The lawyer is not prohibited from representing a client with interests adverse to those of the prospective client in the same or a substantially related matter unless the lawyer has received from the prospective client information that could be significantly harmful in the matter.
iv. D)  When the lawyer has received disqualifying information as defined in paragraph c), representation is permissible if:
1. Both the affected client and the prospective client have given informed consent, confirmed in writing; or
2. The lawyer who received the information took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prospective client; and 
a. i) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and
b. ii) written notice is promptly given to the prospective client.
v. RULE 6.2 – Accepting Appointments – A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:
1. a) representing the client is likely to result in violation of the Rules of Professional Conduct or other law;
2. b) representing the client is likely to result in an unreasonable financial burden on the lawyer; or
3. c) the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer’s ability to represent the client.
a. All lawyers have a responsibility to assist in providing bro bono publico service.  An individual lawyer fulfills this responsibility by accepting a fair share of unpopular matters or indigent or unpopular clients.  A lawyer may also be subject to appointment by a court to serve unpopular clients or persons unable to afford legal services.

c. Maintaining the Relationship

i. MR 1.2 – Scope of Representation and Allocation of Authority Between Client and Lawyer

1. a) Subject to paragraphs c) and d), a lawyer shall abide by a client’s decisions concerning the objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued.  A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation.  A lawyer shall abide by a client’s decision whether to settle a matter.  In a criminal case, the lawyer shall abide by the client’s decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify.
2. b) A lawyer’s representation of a client, including representation by appointment, does not constitute an endorsement of the client’s political, economic, social or moral views or activities.

a. On occasion, the lawyer and client may disagree about the means to be used to accomplish their objectives.  Clients normally defer to the special knowledge and skill of their lawyer with respect to the means to be used to accomplish their objectives, particularly with respect to technical, legal and tactical matters.  Conversely, lawyers usually defer to the client regarding such questions as the expense to be incurred and concern for third persons who might be adversely affected.  If the lawyer has a fundamental disagreement with the client, the lawyer may withdraw.  Conversely, the client may resolve the disagreement by discharging the lawyer.

3. c) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent.

4. d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.

a. This prohibition does not preclude the lawyer from giving an honest opinion about the actual consequences that appear likely to result from a client’s conduct.  There is a critical distinction b/w presenting an analysis of legal aspects of questionable conduct and recommending the means by which a crime or fraud might be committed with impunity.

b. A lawyer may not continue assisting a client in conduct that the lawyer originally supposed was legally proper but then discovers is criminal or fraudulent.  The lawyer must, therefore, withdraw from the representation of the client in the matter.  In some cases, withdrawal alone may be insufficient – the lawyer may have to give notice of the fact of withdrawal and to disaffirm any opinion, document, affirmation or the like.

c. If a lawyer comes to know or reasonably should know that a client expects assistance not permitted by the MRPC or other law or if the lawyer intends to act contrary to the client’s instructions, the lawyer must consult with the client regarding the limitations on the lawyer’s conduct.

ii. MR 1.3 – DILIGENCE – A lawyer shall act with reasonable diligence and promptness in representing a client.

1. A lawyer is not bound to press for every advantage that might be realized for a client.  The lawyer’s duty to act with reasonable diligence does not require the use of offensive tactics or preclude the treating of all persons involved in the legal process with courtesy and respect.

2. A lawyer’s work load must be controlled so that each matter can be handled competently.

3. Procrastination is bad.  But a lawyer’s duty to act with reasonable promptness does not preclude the lawyer from agreeing to a reasonable request for a postponement that will not prejudice the lawyer’s client.

4. A lawyer should carry through to conclusion all matters undertaken for a client unless terminated

5. Doubt about whether an atty-client relationship still exists should be clarified by the lawyer, preferably in writing, so that the client will not mistakenly suppose that the lawyer is looking after the client’s affairs when the lawyer has ceased to do so.

iii. MR 1.4 – COMMUNICATION – a) A lawyer shall:

1. Promptly inform the client of any decision or circumstance with respect to which the client’s informed consent, as defined in Rule 1.0(e), is required by these Rules;

a. Rule 1.0(e) – “Informed Consent” denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.
2. Reasonably consult with the client about the means by which the client’s objectives are to be accomplished;

a. The exigency of certain situations may require the lawyer to act without prior consultation.  In such cases the lawyer must nonetheless act reasonably to inform the client of actions the lawyer has taken on the client’s behalf.

3. Keep the client reasonably informed about the status of the matter;

4. Promptly comply with reasonable requests for information; and

5. Consult with the client about any relevant limitation on the lawyer’s conduct when the lawyer knows that the client expects assistance not permitted by the MRPC or other law.

iv. B) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.

a. The client should have sufficient information to participate intelligently in decisions concerning the objectives of the representation and the means by which they are to be pursued, to the extent the client is willing and able to do so.

b. When the client is an organization or group, it is often impossible or inappropriate to inform every one of its members about its legal affairs; ordinarily, the lawyer should address communications to the appropriate officials of the organization.

c. In some circumstances, a lawyer may be justified in delaying transmission of the information when the client would be likely to react imprudently to an immediate communication.  Thus, a lawyer might withhold a psychiatric diagnosis of a client when the examining psychiatrist indicates that disclosure would harm the client.  A lawyer may not withhold information to serve the lawyer’s own interest or convenience or the interests or convenience of another person.

v. Rule 1.13 – Organization as Client – a) A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.
vi. B)  If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the organization.  Unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to do so the lawyer shall refer the matter to higher authority in the organization, including, if warranted by the circumstances, to the highest authority that can act on behalf of the organization as determined by applicable law.
1. When the lawyer knows that the organization is likely to be substantially injured by action of an officer or other constituent that violates a legal obligation to the organization or is in violation of law that might be imputed to the organization, the lawyer must proceed as is reasonably necessary in the best interest of the organization.  As defined in Rule 1.10, knowledge can be inferred from the circumstances, and a lawyer cannot ignore the obvious.

2. In determining how to proceed, the lawyer should give due consideration to the seriousness of the violation and its consequences, the responsibility in the organization and the apparent motivation of the person involved, the policies of the organization concerning such matters, and any other relevant considerations.  Ordinarily, referral to a higher authority would be necessary.  In some circumstances, however, it may be appropriate for the lawyer to ask the constituent to reconsider the matter.

3. If the matter is of sufficient seriousness and importance or urgency to the organization, referral to higher authority in the organization may be necessary even if the lawyer has not communicated with the constituent.

4. The organization’s highest authority to whom a matter may be referred ordinarily will be the board of directors or similar governing body.  However, applicable law may prescribe that under certain conditions the highest authority reposes elsewhere, for example, in the independent directors of a corporation.
vii. C) Except as provided in paragraph d), if
1. despite the lawyer’s efforts in accordance with paragraph b) the highest authority that can act on behalf of the organization insists upon or fails to address in a timely and appropriate manner an action or a refusal to act, that is clearly a violation of law, and
2. the lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to the organization, 
viii. then the lawyer may reveal relating to the representation whether or not Rule 1.6 permits such disclosure, but only if and to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization.
1. This paragraph supplements Rule 1.6(b) by providing an additional basis upon which the lawyer may reveal information relating to the representation, but does not modify, restrict, or limit the provisions of Rule 1.6(b)(1)-(6).  The lawyer may reveal such information only when the organization’s highest authority insists upon or fails to address threatened or ongoing action that is clearly a violation of law, and then only to the extent the lawyer reasonably believes necessary to prevent reasonably certain substantial injury to the organization.
ix. D) Paragraph c) shall not apply with respect to information relating to a lawyer’s representation of an organization to investigate an alleged violation of law, or to defend the organization or an officer, employee or other constitutent associated with the organization against a claim arising out of an alleged violation of law.
1. This paragraph is necessary in order to enable organizational clients to enjoy the full benefits of legal counsel in conducting an investigation or defending against a claim.
x. E)  A lawyer who reasonably believes that he or she has been discharged b/c of the lawyer’s actions taken pursuant to paragraphs b) or c), or who withdraws under circumstances that require or permit the lawyer to take action under either of those paragraphs, shall proceed as the lawyer reasonably believes necessary to assure that the organization’s highest authority is informed of the lawyer’s discharge or withdrawal.
xi. F)  In dealing with an organization’s directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization’s interests are adverse to those of the constituents with whom the lawyer is dealing.
xii. G)  A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7.  If the organization’s consent to the dual representation is required by Rule. 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders.  
1. The duties defined apply equally to nonincorporated associations.

2. When one of the constituents of an organizational client communicates with the organization’s lawyer in that person’s organizational capacity, the communication is protected by Rule 1.6.  This does not mean that constituents of an organizational client are the clients of the lawyer.  The lawyer may not disclose to such constituents information relating to the representation except for disclosures explicitly or impliedly authorized by the organizational client in order to carry out the representation or as otherwise permitted by Rule 1.6.
3. There are times when the organization’s interest may be or become adverse to those of one or more of its constituents.  In such circumstances the lawyer should advise any constituent, whose interest the lawyer finds adverse to that of the organization of the organization of the conflict or potential conflict of interest, that the lawyer cannot represent such constituent, and that such person may wish to obtain independent representation.  Care must be taken to assure that the individual understands that, when there is such adversity of interest, the lawyer for the organization cannot provide legal representation for that constituent individual, and that discussions between the lawyer for the organization and the individual may not be privileged.

4. G) recognizes that a lawyer for an organization may also represent a principal officer or major shareholder.
5. Under generally prevailing law, the shareholders or members of a corporation may bring suit to compel the directors to perform their legal obligations in the supervision of the organization.  Such an action may be brought nominally by the organization, but usually is, in fact, a legal controversy over management of the organization.

6. Most derivative actions are a normal incident of an organization’s affairs, to be defended by the organization’s lawyer like any other suit.  However, if the claim involves serious charges of wrongdoing by those in control of the organization, a conflict may arise b/w the lawyer’s duty to the organization and the lawyer’s relationship with the board.  In those circumstances, 1.7 governs who should represent the directors and the organization.
xiii. Rule 1.14 – Client with Diminished Capacity – a) When a client’s capacity to make adequately considered decisions in connection with a representation is diminished, whether because of minority, mental impairment or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.
xiv. B)  When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial physical, financial or other harm unless action is taken and cannot adequately act in the client’s own interest, the lawyer may take reasonably necessary protective action, including consulting with individuals or entities that have the ability to take action to protect the client and, in appropriate cases, seeking the appointment of a guardian ad litem, conservator or guardian.
xv. C)  Information relating to the representation of a client with diminished capacity is protected by Rule 1.6.  When taking protective action pursuant to paragraph b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the client, but only to the extent reasonably necessary to protect the client’s interests.
1. When necessary to assist in the representation, the presence of family members or other persons generally does not affect the applicability of the attorney-client evidentiary privilege.  Nevertheless, the lawyer must keep the client’s interests foremost and, except for protective action authorized under paragraph b), must look to the client, and not family members, to make decisions on the client’s behalf.

2. Disclosure of the client’s diminished capacity could adversely affect the client’s interests.  Unless authorized to do so, the lawyer may not disclose such information.  When taking protective action under paragraph b), the lawyer is impliedly authorized to make the necessary disclosures, even when the client directs the lawyer to the contrary.  Nevertheless, given the risks of disclosure, paragraph c) limits what the lawyer may disclose in consulting with other individuals or entities or seeking the appointment of a legal representative.

3. In an emergency where the health, safety or a financial interest of a person with seriously diminished capacity is threatened with imminent and irreparable harm, a lawyer may take legal action on behalf of such a person even though the person is unable to establish a client-lawyer relationship or to make or express considered judgments about the matter, when the person or another acting in good faith on that person’s behalf has consulted with the lawyer.  Even in such an emergency, however, the lawyer should not act unless the lawyer reasonably believes that the person has no other lawyer, agent or other representative available.
4. A lawyer who acts on behalf of a person with seriously diminished capacity in an emergency should keep the confidences of the person as if dealing with a client, disclosing them only to the extent necessary to accomplish the intended protective action.  Normally, a lawyer would not seek compensation for such emergency actions taken.

xvi. MR 3.1 – Meritorious Claims and Contentions – A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law.  A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established.

1. In determining the proper scope of advocacy, account must be taken of the law’s ambiguities and potential for change.
2. The filing of an action or defense or similar action taken for a client is not frivolous merely b/c the facts have not first been fully substantiated or because the lawyer expects to develop vital evidence only by discovery.  What is required of lawyers, however, is that they inform themselves about the facts of their clients’ cases and the applicable law and determine that they can make good faith arguments in support of their clients’ positions.  Such action is not frivolous even though the lawyer believes that the client’s position ultimately will not prevail.
3. The lawyer’s obligations under this Rule are subordinate to federal or state constitutional law that entitles a defendant in a criminal matter to the assistance of counsel in presenting a claim or contention that otherwise would be prohibited by this Rule.
xvii. MR 3.2 – Expediting Litigation – A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client.

1. Although there will be occasions when a lawyer may properly seek a postponement for personal reasons, it is not proper for a lawyer to routinely fail to expedite litigation solely for the convenience of the advocates.  The question is whether a competent lawyer acting in good faith would regard the course of action as having some substantial purpose other than delay.  Realizing financial or other benefit from otherwise improper delay in litigation is not a legitimate interest of the client.
xviii. MR 3.3 – Candor Toward the Tribunal – A) A lawyer shall not knowingly

1. Make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer;

2. Fail to disclose to the tribunal legal authority in the controlling jdx known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or

a. The underlying concept is that legal argument is a discussion seeking to determine the legal premises properly applicable to the case.
3. Offer evidence that the lawyer knows to be false.  If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.  A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.

a. This duty is premised on the lawyer’s obligation as an officer of the court to prevent the trier of fact from being misled by false evidence.  A lawyer does not violate this Rule if the lawyer offers the evidence for the purpose of establishing its falsity.
b. If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false evidence, the lawyer should seek to persuade the client that the evidence should not be offered.  If the persuasion is ineffective and the lawyer continues to represent the client, the lawyer must refuse to offer the false evidence.  If only a portion of a witness’s testimony will be false, the lawyer may call the witness to testify but may not elicit or otherwise permit the witness to present the testimony that the lawyer knows is false.
xix. B)  A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.

1. The duties stated in a) and b) apply to all lawyers, including defense counsel in criminal cases.  In some jdxs, however, courts have required counsel to present the accused as a witness or to give a narrative statement if the accused so desires, even if counsel knows that the testimony or statement will be false.  The obligation of the advocate under the Rules of Professional Conduct is subordinate to such requirements. 
2. The prohibition against offering false evidence only applies if the lawyer knows that the evidence is false.  A lawyer’s reasonable belief that evidence is false does not preclude its presentation to the trier of fact.
xx. C)  The duties stated in paragraphs a) and b) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.

xxi. D)  In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse.

1. Having offered material evidence in the belief that it was true, a lawyer may subsequently come to know that the evidence is false.  In such situations, the advocate’s proper course is to remonstrate with the client confidentially, advise the client of the lawyer’s duty of candor to the tribunal and seek the client’s cooperation with respect to the withdrawal or correction of the false statements or evidence.  If that fails, the advocate must take further remedial action.  If withdrawal is not permitted or will not undo the effect of the false evidence, the advocate must make such disclosure to the tribunal as is reasonably necessary to remedy the situation, even if doing so requires the lawyer to reveal information that otherwise would be protected by Rule 1.6.  It is for the tribunal then to determine what should be done – making a statement about the matter to the trier of fact, ordering a mistrial or perhaps nothing.
2. A practical time limit on the obligation to rectify false evidence or false statements of law and fact has to be established.  The conclusion of the proceeding is a reasonably definite point for the termination of the obligation.  A proceeding has concluded within the meaning of this Rule when a final judgment in the proceeding has been affirmed on appeal or the time for review has passed.
d. Safeguarding Client Funds and Property

i. RULE 1.15 – Safekeeping Property – a) A lawyer shall hold property of clients or third persons that is in a lawyer’s possession in connection with a representation separate from the lawyer’s own property.  Funds shall be kept in a separate account maintained in the state where the lawyer’s office is situated, or elsewhere with the consent of the client or third person.  Other property shall be identified as such and appropriately safeguarded.  Complete records of such account funds and other property shall be kept by the lawyer and shall be preserved for a period of five years after termination of the representation.  
ii. B)  A lawyer may deposit the lawyer’s own funds in a client trust account for the sole purpose of paying back service charges on that account, but only in an amount necessary for that purpose.
1. While normally it is impermissible to commingle the lawyer’s own funds with client funds, this paragraph provides that it is permissible when necessary to pay bank service charges on that account.  Accurate records must be kept regarding which part of the funds are the lawyer’s.
iii. C)  A lawyer shall deposit into a client trust account legal fees and expenses that have been paid in advance, to be withdrawn by the lawyer only as fees are earned or expenses incurred.
iv. D)  Upon receiving funds or other property in which a client or third person has an interest, a lawyer shall promptly notify the client or third person.  Except as stated in this rule or otherwise permitted by law or by agreement with the client, a lawyer shall promptly deliver to the client or third person any funds or other property that the client or third person is entitled to receive and, upon request by the client or third person, shall promptly render a full accounting regarding such property.
v. E)  When in the course of representation a lawyer is in possession of property in which two or more persons (one of whom may be the lawyer) claim interests, the property shall be kept separate by the lawyer until the dispute is resolved.  The lawyer shall promptly distribute all portions of the property as to which the interests are not in dispute.
1. All property that is the property of clients or third persons, including prospective clients, must be kept separate from the lawyer’s business and personal property and, if monies, in one or more trust accounts.  Separate trust accounts may be warranted when administering estate monies or acting in similar fiduciary capacities.  

2. A lawyer may not hold funds to coerce a client into accepting the lawyer’s contention.  The disputed portion of the funds must be kept in a trust account and the lawyer should suggest means for prompt resolution of the dispute, such as arbitration.  

3. The obligations of a lawyer under this Rule are independent of those arising from activity other than rendering legal services.

4. E)  also recognizes that third parties may have lawful claims against specific funds or other property in the lawyer’s custody, such as a client’s creditor who has a lien on funds recovered in a personal injury action.  A lawyer may have a duty under applicable law to protect such third-party claims against wrongful interference by the client.  In such cases, when the third-party claim is not frivolous under applicable law, the lawyer must refuse to surrender the property to the client until the claims are resolved.

e. Terminating the Relationship

i. RULE 1.16 – Declining or Terminating Representation – a) Except as stated in paragraph c), a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:
1. The representation will result in violation of the rules of professional conduct or other law;
2. The lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent the client; or
3. The lawyer is discharged.
ii. B)  Except as stated in paragraph c), a lawyer may withdraw from representing a client if:
1. Withdrawal can be accomplished without material adverse effect on the interests of the client;
2. The client persists in a court of action involving the lawyer’s services that the lawyer reasonably believes is criminal or fraudulent;
3. The client has used the lawyers services to perpetrate a crime or fraud;
4. The client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement;
5. The client fails substantially to fulfill an obligation to the lawyer the lawyer’s services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled;
6. The representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or
7. Other good cause for withdrawal exists.
a. A lawyer may withdraw from representation in some circumstances.  The lawyer has the option to withdraw if it can be accomplished without material adverse effect on the client’s interests.  Withdrawal is also justified if the client persists in a course of action that the lawyer reasonably believes is criminal or fraudulent, for a lawyer is not required to be associated with such conduct even if the lawyer does not further it.  Withdrawal is also permitted if the lawyer’s services were misused in the past even if that would materially prejudice the client.
b. A lawyer may withdraw if the client refuses to abide by the terms of an agreement relating to the representation, such as an agreement concerning fees or court costs or an agreement limiting the objectives of the representation.  
iii. C)  A lawyer must comply with applicable law requiring notice to or permission of a tribunal when terminating a representation.  When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation.
iv. D)  Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client’s interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred.  The lawyer may retain papers relating to the client to the extent permitted by other law.
1. The lawyer is not obliged to decline or withdraw because the client suggests illegal conduct or conduct that violates the MR or other law; a client may make such a suggestion in the hope that a lawyer will not be constrained by a professional obligation.

2. When a lawyer has been appointed to represent a client, withdrawal ordinarily requires approval of the appointing authority.  Similarly, court approval or notice to the court is often required by applicable law before a lawyer withdraws from pending litigation.  Difficulty may be encountered if withdrawal is based on the client’s demand that the lawyer engage in unprofessional conduct.  The court may request an explanation for the withdrawal, while the lawyer may be bound to keep confidential the facts that would constitute such an explanation.  The lawyer’s statement that professional considerations require termination of the representation ordinarily should be accepted as sufficient.

3. A client has a right to discharge a lawyer at any time, with our without cause, subject to liability for payment for the lawyer’s services.  Where future dispute about the withdrawal may be anticipated, it may be advisable to prepare a written statement reciting the circumstances.

4. Whether a client can discharge appointed counsel may depend on applicable law.  A client seeking to do so should be given a full explanation of the consequences.  These consequences may include a decision by the appointing authority that appointment of successor counsel is unjustified, thus requiring self-representation by the client.

5. The lawyer should make special effort to help a client with severely diminished capacity to consider the consequences and may take reasonably necessary protective action as provided in Rule 1.14.

6. Even if the lawyer has been unfairly discharged by the client, a lawyer must take all reasonable steps to mitigate the consequences to the client.  The lawyer may retain papers as security for a fee only to the extent permitted by law.
v. RULE 1.17 – Sale of Law Practice – A lawyer of a law firm may sell or purchase a law practice, or an area of law practice, including good will, if the following conditions are satisfied:
1. a) The seller ceases to engage in the private practice of law, or in the area of practice that has been sold, [in the geographic area] [in the jurisdiction] (a jdx may elect either version) in which the practice has been conducted;
2. b) The entire practice, or the entire area of practice, is sold to one or more lawyers or law firms;
3. c) The seller gives written notice to each of the seller’s clients regarding:
a. 1) The proposed sale;
b. 2) The client’s right to retain other counsel or take possession of the file; and
c. 3) The fact that the client’s consent to the transfer of the client’s files will be presumed if the client does not take any action or does not otherwise object within 90 days of receipt of the notice.
4. If a client cannot be given notice, the representation of that client may be transferred to the purchaser only upon entry of an order so authorizing by a court having jdx.  The seller may disclose to the court in camera information relating to the representation only to the extent necessary to obtain an order authorizing the transfer of a file.
5. d)  The fees charged clients shall not be increased by reason of the sale.
a. Return to private practice as a result of an unanticipated change in circumstances does not necessarily result in a violation.  For example, a lawyer who has sold the practice to accept an appointment to judicial office does not violate the requirement that the sale be attendant to cessation of practice if the lawyer later resumes private practice upon being defeated in a contested or a retention election for the office or resigns from a judiciary position.

b. The requirement that the seller cease to engage in the private practice of law does not prohibit employment as a lawyer on the staff of a public agency or a legal services entity that provides legal services to the poor, or as in-house counsel to a business.

c. The Rule also permits a lawyer or law firm to sell an area of practice.  If an area of practice is sold and the lawyer remains in the active practice of law, the lawyer must cease accepting any matters in the area of practice that has been sold, either as counsel or co-counsel or by assuming joint responsibility for a matter in connection with the division of a fee with another lawyer as would otherwise be permitted by Rule 1.5(e).  Although a lawyer who leaves a jdx or geographical area typically would sell the entire practice, this Rule permits the lawyer to limit the sale to one or more areas of the practice, thereby preserving the lawyer’s right to continue practice in the areas of the practice that were not sold.

d. Providing the purchaser access to client-specific information relating to the representation and to the file requires client consent.  The Rule provides that before such information can be disclosed by the seller to the purchaser the client must be given actual written notice of the contemplated sale, including the identity of the purchaser, and must be told that the decision to consent or make other arrangements must be made within 90 days.  If nothing is heard from the client within that time, consent to the sale is presumed.

e. A lawyer or law firm ceasing to practice cannot be required to remain in practice because some clients cannot be given actual notice of the proposed purchase.

f. All elements of client autonomy, including the client’s absolute right to discharge a lawyer and transfer the representation to another, survive the sale of the practice or area of practice.

g. The sale may not be financed by increases in fees charged the clients of the practice.  Existing arrangements b/w the seller and the client as to fees and the scope of the work must be honored by the purchaser.

V. The Duty of Confidentiality

a. MR 1.6 – CONFIDENTIALITY OF INFORMATION: a) A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation or the disclosure is permitted by paragraph b.

i. This prohibition also applies to disclosures by a lawyer that do not in themselves reveal protected information but could reasonably lead to the discovery of such information by a third person.
ii. Lawyers in a firm may, in the course of the firm’s practice, disclose to each other information relating to a client of the firm, unless the client has instructed that particular information be confined to specified lawyers.
iii. When transmitting a communication that includes information relating to the representation of a client, the lawyer must take reasonable precautions to prevent the information from coming into the hands of unintended recipients.  This duty does not require that the lawyer use special security measures if the method of communication affords a reasonable expectation of privacy.
iv. The duty of confidentiality continues after the lawyer-client relationship has terminated.
b. B) A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:

i. To prevent reasonably certain death or substantial bodily harm;
ii. To prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer’s services;

iii. To prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of which the client has used the lawyer’s services;

1. Although the client no longer has the option of preventing disclosure by refraining from the wrongful conduct, there will be situations in which the loss suffered by the affected person can be prevented, rectified or mitigated.  In such situations, the lawyer may disclose information relating to the representation to the extent necessary to enable the affected persons to prevent or mitigate reasonably certain losses or to attempt to recoup their losses.
2. A lawyer entitled to a fee is permitted by this paragraph to prove the services rendered in an action to collect it.
iv. To secure legal advice about the lawyer’s compliance with these Rules;

v. To establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client; or

vi. To comply with other law or a court order.

c. Attorney Client Privileges

d. Broad Ethical Duties of Confidentiality

VI. Conflicts of Interest

a. Introduction

b. Conflicts Between Current Clients (Multiple Clients)

i. MR 1.7: Conflict of Interest: Current Clients – a) Except as provided in paragraph b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest.  A concurrent conflict of interest exists if:
1. The representation of one client will be directly adverse to another client; or

2. there is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.

ii. B) notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:

1. the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;
2. the representation is not prohibited by law;

3. the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and
a. Although this paragraph does not preclude a lawyer’s multiple representation of adverse parties to a mediation (b/c mediation is not a proceeding before a “tribunal”) such representation may be precluded by (b)(1).
b. Prohibits representation of opposing parties in the same litigation, regardless of consent.  But simultaneous representation of parties whose interests in litigation may conflict, such as coplaintiffs or codefendants, is governed by (a)(2).
4. each affected client gives informed consent, confirmed in writing.
a. A conflict of interest may exist before representation is undertaken, in which case the representation must be declined, unless the lawyer obtains the informed consent of each client under the conditions of paragraph b).    To determine if a conflict exists, a lawyer should adopt reasonable procedures to determine the persons and issues involved.  Ignorance caused by a failure to institute such procedures will not excuse a lawyer’s violation of this Rule.
b. If a conflict arises after representation has been undertaken, the lawyer ordinarily must withdraw from the representation, unless the lawyer has obtained the informed consent of the client under the conditions of paragraph b).  
c. Unforeseeable developments, such as changes in corporate and other organizational affiliations or additions/realignments in litigation might create conflicts in the midst of a representation.  Depending on the circumstances, the lawyer may have the option to withdraw from one of the representations in order to avoid the conflict.  The lawyer must seek court approval where necessary and take steps to minimize harm to the clients.  The lawyer must continue to protect the confidences of the client from whose representation the lawyer has withdrawn.
d. Absent consent, a lawyer may not act as an advocate in one matter against a person the lawyer represents in some other matter, even when the matters are wholly unrelated.  A similar adverse conflict may arise when a lawyer is required to cross-examine a client who appears as a witness in a lawsuit involving another client, as when the testimony will be damaging to the client who is represented in the lawsuit.  On the other hand, simultaneous representation in unrelated matters of clients whose interests are only economically adverse, such as representation of competing economic enterprises in unrelated litigation, does not ordinarily constitute a conflict of interest and thus may not require consent of the respective clients.  Directly adverse conflicts can also occur in transactional matters
e. Even where there is no direct adverseness, a conflict of interest exists if there is significant risk that a lawyer’s ability to consider, recommend or carry out an appropriate course of action for the client will be materially limited as a result of the lawyer’s other responsibilities or interests
f. The lawyer’s own interests should not be permitted to have an adverse effect on representation of a client.  In addition, a lawyer may not allow related business interests to affect representation, for example, by referring clients to an enterprise in which the lawyer has an undisclosed financial interest.
g. A lawyer related to another lawyer ordinarily may not represent a client in a matter where that lawyer is representing another party, unless each client gives informed consent (not imputed to members of firms with whom the lawyers are associated)
h. Some conflicts are nonconsentable.  When the lawyer is representing more than one client, the question of consentability must be resolved as to each client.
i. A client who has given consent to a conflict may revoke the consent and, like any other client, may terminate the lawyer’s representation at any time.  Whether revoking consent to the client’s own representation precludes the lawyer from continuing to represent other clients depends on the circumstances.
j. Whether a lawyer may properly request a client to waive conflicts that might arise in the future is subject to the test of paragraph b).  The effectiveness of such waivers is generally determined by the extent to which the client reasonably understands the material risks that the waiver entails.  If the client agrees to consent to a particular type of conflict with which the client is already familiar, then the consent ordinarily will be effective with regard to that type of conflict.  If the consent is general and open-ended, it will ordinarily be ineffective.
k. Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different times on behalf of different clients.  The mere fact that advocating a legal position on behalf of one client might create precedent adverse to the interests of a client represented by the lawyer in an unrelated matter does not create a conflict of interest.  A conflict of interest exists, however, if there is a significant risk that a lawyer’s action on behalf of one client will materially limit the lawyer’s effectiveness in representing another client in a different case.
i. Relevant factors to determine if parties need to be advised of the risk:  where the cases are pending, whether the issue is substantive or procedural, the temporal relationship b/w the matters, the significance of the issue to the immediate and long-term interests of the clients involved and the clients’ reasonable expectations in retaining the lawyer.
l. Whether a conflict is consentable depends on the circumstances.  A lawyer may not represent multiple parties to a negotiation whose interests are fundamentally antagonistic to each other, but common representation is permissible where the clients are generally aligned in interest though there is some difference in interest among them.
m. In considering whether to represent multiple clients in the same matter, a lawyer should be mindful that if the common representation fails b/c the potentially adverse interests cannot be reconciled, the result can be additional cost, embarrassment and recrimination.  Ordinarily, the lawyer will be forced to withdraw from representing all of the clients if the common representation fails.  Generally, if the relationship between the parties has already assumed antagonism, the possibility that the clients’ interests can be adequately served by common representation is not very good.  
n. With regard to the attorney-client privilege, the prevailing rule is that, as between commonly represented clients, the privilege does not attach.  Hence, it must be assumed that if litigation eventuates between the clients, the privilege will not protect any such communications, and the clients should be so advised.  As to the duty of confidentiality, continued common representation will almost certainly be inadequate if one client asks the lawyer not to disclose to the other client information relevant to the common representation.
o. A lawyer who represents a corporation or other organization does not , by virtue of that representation, necessarily represent any constituent or affiliated organization, such as a parent or subsidiary.
p. A lawyer for a corporation or other organization who is also a member of its board of directors should determine whether the responsibilities of the two roles may conflict.
iii. MR 1.8 – Conflict of Interest: Current Clients: Specific Rules – a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:

1. the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client;

2. the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction; and

3. the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer’s role in the transaction, including whether the lawyer is representing the client in the transaction.
a. The requirements of a) must be met even when the transaction is not closely related to the subject matter of the representation, as when a lawyer drafting a will for a client learns that the client needs money for unrelated expenses and offers to make a loan to the client.
b. The rule does not apply to standard commercial transactions b/w the lawyer and the client for products or services that the client generally markets to others, for example, banking or brokerage services, medical services, products manufactured or distributed by the client, and utilities’ services.
c. If the client is independently represented in the transaction, paragraph (a)(2) is inapplicable, and (a)(1) requirement for full disclosure is satisfied either by a written disclosure by the lawyer involved in the transaction or by the client’s independent counsel.
iv. B) A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these Rules.

v. C) A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client.  For purposes of this paragraph, related persons include a spouse, child, grandchild, parent, grandparent or other relative or individual with whom the lawyer or the client maintains a close, familial relationship.

vi. D) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the representation.

vii. E)  A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:

1. A lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and

2. a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.
a. Lawyers may not subsidize lawsuits or administrative proceedings brought on behalf of their clients, including making or guaranteeing loans to their clients for living expenses, because to do so would encourage clients to pursue lawsuits that might not otherwise be brought and because such assistance gives lawyers too great a financial stake in the litigation.  Advances on court costs, on the other hand are OK b/c they’re virtually indistinguishable from contingent fees and help ensure access to the courts.
viii. F) A lawyer shall not accept compensation for representing a client from one other than the client unless:

1. The client gives informed consent;

2. There is no interference with the lawyer’s independence of professional judgment or with the client-lawyer relationship; and

3. Information relating to representation of a client is protected as required by Rule 1.6.

ix. G) A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contendere pleas, unless each client gives informed consent, in a writing signed by the client.  The lawyer’s disclosure shall include the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.
1. Before any settlement offer or plea bargain is made or accepted on behalf of multiple clients, the lawyer must inform each of them about all the material terms of the settlement, including what the other clients will receive or pay if the settlement is accepted.
x. H)  A lawyer shall not:
1. Make an agreement prospectively limiting the lawyer’s liability to a client for malpractice unless the client is independently represented in making the agreement; or

2. settle a claim or potential claim for such liability with an unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel in connection therewith.

xi. I)  A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a client, except that the lawyer may:

1. acquire a lien authorized by law to secure the lawyer’s fees and expenses; and

2. contract with a client for a reasonable contingent fee in a civil case.

xii. J)  A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced.
1. When the client is an organization, this paragraph prohibits a lawyer for the organization (inside or outside counsel) from having a sexual relationship with a constituent of the organization who supervises, directs or regularly consults with that lawyer concerning the organization’s legal matters.
xiii. K)  While lawyers are associated in a firm, a prohibition in the foregoing paragraphs a) through i) that applies to any one of them shall apply to all of them.

c. Conflicts Between Former Clients and Current Clients

i. RULE 1.9 – Duties to Former Clients:  a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person’s interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing.

ii. B)  A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client

1. whose interests are materially adverse to that person; and

2. about whom the lawyer had acquired information protected by Rules 1.6 and 19.(c) that is material to the matter; unless the former client gives informed consent, confirmed in writing.

a. This paragraph operates to disqualify the lawyer only when the lawyer involved has actual knowledge of information protected by MR 1.6 and 1.9(c).  Thus, if a lawyer while with one firm acquired  no knowledge or information relating to a particular client of the firm, and that lawyer later joined another firm, neither the lawyer individually nor the second firm is disqualified from representing another client in the same or a related matter even though the interests of the two clients conflict.

iii. C) A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter:

1. use information relating to the representation to the disadvantage of the former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; or

2. reveal information relating to the representation except as these Rules would permit or require with respect to a client.

a. Under this rule, a lawyer could not properly seek to rescind on behalf of a new client a contract drafted on behalf of the former client.  So also a lawyer who has prosecuted an accused person could not properly represent the accused in a subsequent civil action against the government concerning the same transaction.  Nor could a lawyer who has represented multiple clients in a matter represent one of the clients against the others in the same or a substantially related matter after a dispute arose among the clients in that matter, unless all affected clients give informed consent.

b. The underlying question is whether the lawyer was so involved in the matter that the subsequent representation can be justly regarded as a changing of sides in the matter in question.

c. Matters are “substantially related” if they involve the same transaction or legal dispute or if there otherwise is a substantial risk that confidential factual information as would normally have been obtained in the prior representation would materially advance the client’s position in the subsequent matter.

d. Information acquired in a prior representation may have been rendered obsolete by the passage of time, a circumstance that may be relevant in determining whether two representations are substantially related.

d. Conflicts with a Lawyer’s Own Interests

i. MR 1.10 – Imputation of conflicts of interest: General rule – a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9, unless the prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm.

1. No prohibition by others in the law firm where the person prohibited from involvement in a matter is a nonlawyer.  Have to be screened though

ii. B) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless:

1. The matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and

2. any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter

iii. C) A disqualification prescribed by this rule may be waived by the affected client under the conditions stated in Rule 1.7.

iv. D) The disqualification of lawyers associated in a firm with former or current government lawyers is governed by Rule 1.11.

v. RULE 1.11 – Special Conflicts of Interest for Former and Current Government Officers and Employees – a) Except as law may otherwise expressly permit, a lawyer who has formerly served as a public officer or employee of the government:

1. is subject to Rule 1.9(c); and

2. shall not otherwise represent a client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its informed consent, confirmed in writing, to the representation.

vi. B) When a lawyer is disqualified from representation under paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless:

1. The disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and

2. Written notice is promptly given to the appropriate government agency to enable it to ascertain compliance with the provisions of this rule.

a. This paragraph sets forth a special imputation rule for former government lawyers that provides for screening and notice.

vii. C)  Except as law may otherwise expressly permit, a lawyer having information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee, may not represent a private client whose interests are adverse to that person in a matter in which the information could be used to the material disadvantage of that person.  As used in this Rule, the term “confidential government information” means information that has been obtained under governmental authority and which, at the time this Rule is applied, the government is prohibited by law from disclosing to the public or has a legal privilege not to disclose and which is not otherwise available to the public.  A firm with which that lawyer is associated may undertake or continue representation in the matter only if the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom. 

1. Paragraphs b) and c) contemplate a screening arrangement.  These paragraphs do not prohibit a lawyer from receiving a salary or partnership share established by prior independent agreement, but that lawyer may not receive compensation directly relating the lawyer’s compensation to the fee in the matter in which the lawyer is disqualified.

2. Notice, including a description of the screened lawyer’s prior representation and of the screening procedures employed, generally should be given as soon as practicable after the need for screening becomes apparent.

3. Paragraph c) operates only when the lawyer in question has actual knowledge of the information

viii. D) Except as law may otherwise expressly permit, a lawyer currently serving as a public officer or employee:

1. is subject to Rules 1.7 and 1.9; and

2. Shall not

a. Participate in a matter in which the lawyer participated personally and substantially while in private practice or nongovernmental employment, unless the appropriate government agency gives its informed consent, confirmed in writing; or

b. Negotiate for private employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment as permitted by Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b).

i. This paragraph does not impute the conflicts of a lawyer currently serving as an officer or employee of the government to other associated government officers or employees, although ordinarily it will be prudent to screen such lawyers.

ix. E) As used in this Rule, the term “matter” includes:

1. any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties, and

2. any other matter covered by the conflict of interest rules of the appropriate government agency.
x. RULE 1.12:  Former Judge, Arbitrator, Mediator or Other Third-Party Neutral – a) Except as stated in paragraph d), a lawyer shall not represent anyone in connection with a matter in which the lawyer participated personally and substantially as a judge or other adjudicative officer or law clerk to such a person or as an arbitrator, mediator or other third-party neutral, unless all parties to the proceeding give informed consent, confirmed in writing.

xi. B) A lawyer shall not negotiate for employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially as a judge or other adjudicative officer or as an arbitrator, mediator or other third-party neutral.  A lawyer serving as a law clerk to a judge or other adjudicative officer may negotiate for employment with a party or lawyer involved in a matter in which the clerk is participating personally and substantially, but only after the lawyer has notified the judge, or other adjudicative officer.

xii. C) If a lawyer is disqualified by paragraph a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in the matter unless:

1. The disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and

2. Written notice is promptly given to the parties and any appropriate tribunal to enable them to ascertain compliance with the provisions of this rule.

a. This paragraph provides that conflicts of the personally disqualified lawyer will be imputed to other lawyers in a law firm unless the conditions of this paragraph are met.
b. The DQed lawyer may not receive compensation directly related to the matter in which the lawyer is DQed.
c. Notice, including a description of the screened lawyer’s prior representation and of the screening procedures employed, generally should be given as soon as practicable after the need for screening becomes apparent.
xiii. D) An arbitrator selected as a partisan of a party in a multi-member arbitration panel is not prohibited from subsequently representing that party.
1. “Personally and substantially” signifies that a judge who was a member of a multimember court, and thereafter left judicial office to practice law, is not prohibited from representing a client in a matter pending in the court, but in which the former judge did not participate.  So also the fact that a former judge exercised administrative responsibility in a court does not prevent the former judge from acting as a lawyer in a matter where the judge had previously exercised remote or incidental administrative responsibility that did not affect the merits.
2. Like former judges, lawyers who have served as arbitrators, mediators or other third-party neutrals may be asked to represent a client in a matter in which the lawyer participated personally and substantially.  This Rule forbids such representation unless all of the parties to the proceedings give their informed consent, confirmed in writing.
e. Conflicts Created by Third Parties

VII. Attorneys Fees

a. MR 1.5 – FEES – a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses.  The factors to be considered in determining the reasonableness of a fee include the following

i. The time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly;

ii. The likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer;

iii. The fee customarily charged in the locality for similar legal services;

iv. The amount involved and the results obtained;

v. The time limitations imposed by the client or by the circumstances;

vi. The nature and length of the professional relationship with the client;

vii. The experience, reputation, and ability of the lawyer or lawyers performing the services; and

viii. Whether the fee is fixed or contingent.

1. The factors are not exclusive.  Nor will each factor be relevant in each instance.  Expenses for which the client will be charged must be reasonable.  A lawyer may seek reimbursement for services performed in house, either by charging a reasonable amount to which the client has agreed in advance or by charging an amount that reasonably reflects the cost incurred by the lawyer.
b. B) The scope of the representation and the basis or rate of the fee and expenses for which the client will be responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation, except when the lawyer will charge a regularly represented client on the same basis or rate.  Any changes in the basis or rate or expenses shall also be communicated to the client.
c. C) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or other law.  A contingent fee agreement shall be in a writing signed by the client and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and whether such expenses are to be deducted before or after the contingent fee is calculated.  The agreement must clearly notify the client of any expenses for which the client will be liable whether or not the client is the prevailing party.  Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the client and the method of its determination.

i. Applicable law may impose limitations on contingent fees, such as a ceiling on the percentage allowable, or may require a lawyer to offer clients an alternative basis for the fee.
d. D) A lawyer shall not enter into an arrangement for, charge, or collect:

i. Any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof; or

ii. A contingent fee for representing a defendant in a criminal case.

e. E) A division of a few b/w lawyers who are not in the same firm may be made only if:

i. The division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation;

ii. The client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirming in writing; and
iii. The total fee is reasonable

f. Types of Fees and Basic Restrictions

i. An attorney may require advance payment of a fee, but is obliged to return any unearned portion.  A lawyer may accept property in payment for services, such as an ownership interest in an enterprise, providing this does not involve acquisition of a proprietary interest in the cause of action or subject matter of the litigation contrary to Rule 1.8(i).  

ii. An agreement may not be made whose terms might induce the lawyer improperly to curtail services for the client or perform them in a way contrary to the client’s interest (no performing services up to a stated amount).  However, it is proper to define the extent of services in light of the client’s ability to pay.

g. Hourly Fees

h. Contingent Fees

i. Fee Splitting and Fee Sharing

j. Referral Fees or Proportionate Fees

VIII. Advertising and Solicitation

a. Advertising

i. RULE 7.2 – ADVERTISING
1. a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services through written, recorded or electronic communication, including public media.
2. b)  A lawyer shall not give anything of value to a person for recommending the lawyer’s services except that a lawyer may
a. 1.  pay the reasonable costs of advertisements or communications permitted by this Rule;
b. 2.  pay the usual charges of a legal service plan or a not-for-profit or qualified lawyer referral services.  A qualified lawyer referral service is a lawyer referral service that has been approved by an appropriate regulatory authority;
c. 3.  pay for a law practice in accordance with Rule 1.17; and
d. 4.  refer clients to another lawyer or a nonlawyer professional pursuant to an agreement not otherwise prohibited under these Rules that provides for the other person to refer clients or customers to the lawyer, if
i. The reciprocal referral agreement is not exclusive, and
ii. The client is informed of the existence and nature of the agreement.
1. Reciprocal referral agreements should not be of indefinite duration and should be reviewed periodically to determine whether they comply with these Rules.  This Rule does not restrict referrals or divisions of revenues or net income among lawyers within firms comprised of multiple entities.
3. c)  Any communication made pursuant to this Rule shall include the name and office address of at least one lawyer or law firm responsible for its content.
a. This Rule permits public dissemination of information concerning a lawyer’s name or firm name, address and telephone number; the kinds of services the lawyer will undertake; the basis on which the lawyer’s fees are determined, including prices for specific services and payment and credit arrangements; a lawyer’s foreign language ability; names of references and, with their consent, names of clients regularly represented; and other information that might invite the attention of those seeking legal assistance.

b. Neither this Rule nor 7.3 prohibits communications authorized by law, such as notice to members of a class in class action litigation.

c. A lawyer may pay the usual charges of a legal service plan or a not-for-profit or qualified lawyer referral service.  A legal service plan is a prepaid or group legal service plan or a similar delivery system that assists prospective clients to secure legal representation.  A lawyer referral service, on the other hand, is any organization that holds itself out to the public as a lawyer referral service.  Such referral services are understood by laypersons to be consumer-oriented organizations that provide unbiased referrals to lawyers with appropriate experience in the subject matter of the representation and afford other client protections, such as complaint procedures or malpractice insurance requirements.  Consequently, this Rule only permits a lawyer to pay the usual charges of a not-for-profit or qualified lawyer referral service.  A qualified lawyer referral service is one that is approved by an appropriate regulatory authority as affording adequate protections for prospective clients.

d. Legal service plans and lawyer referral services may communicate with prospective clients, but such communication must be in conformity with these Rules.

b. Solicitation

i. RULE 7.1 – Communications Concerning a Lawyer’s Services – A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services.  A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading.
1. A truthful statement is also misleading if there is a substantial likelihood that it will lead a reasonable person to formulate a specific conclusion about the lawyer or the lawyer’s services for which there is no reasonable factual foundation.

2. An ad that truthfully reports a lawyer’s achievements on behalf of clients or former clients may be misleading if presented so as to lead a reasonable person to form an unjustified expectation that the same results could be obtained for other clients in similar matters w/o reference to the specific factual and legal circumstances of each client’s case.

3. The inclusion of an appropriate disclaimer or qualifying language preclude a finding that a statement is likely to create unjustified expectations or otherwise mislead a prospective client.

ii. RULE 7.3 – Direct Contact with Prospective Clients
1. a)  A lawyer shall not by in-person, live telephone or real-time electronic contact solicit professional employment from a prospective client when a significant motive for the lawyer’s doing so is the lawyer’s pecuniary gain, unless the person contacted:
a. 1.  is a lawyer; or
b. 2.  has a family, close personal, or prior professional relationship with the lawyer.

i. This paragraph is not intended to prohibit a lawyer from participating in constitutionally protected activities of public or charitable legal-service organizations or bona fide political, social, civic, fraternal, employee or trade organizations whose purposes include providing or recommending legal services to its members or beneficiaries. 

2. b)  A lawyer shall not solicit professional employment from a prospective client by written, recorded or electronic communication or by in-person, telephone or real-time electronic contact even when not otherwise prohibited by paragraph (a), if:
a. 1.  the prospective client has made known to the lawyer a desire not to be solicited by the lawyer; or
b. 2.  the solicitation involves coercion, duress or harassment. 
3. c)  Every written, recorded or electronic communication from a lawyer soliciting professional employment from a prospective client known to be in need of legal services in a particular matter shall include the words “Advertising Material” on the outside envelope, if any, and at the beginning and ending of any recorded electronic communication, unless the recipient of the communication is a person specified in paragraphs (a)(1) or (a)(2).
a. The “Advertising Material” requirement does not apply to communications sent in response to requests of potential clients or their spokepersons or sponsors.  General announcements by lawyers, including changes in personnel or office location, do not constitute communications soliciting professional employment from a client known to be in need of legal services within the meaning of this Rule.
4. d)  Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a prepaid or group legal service plan operated by an organization not owned or directed by the lawyer that uses in-person or telephone contact to solicit memberships or subscriptions for the plan from persons who are not known to need legal services in a particular matter covered by the plan.
iii. RULE 7.4 – Communication of Fields of Practice and Specialization
1. a)  A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law.
a. A lawyer is generally permitted to state that the lawyer is a “specialist,” practices a “specialty,” or “specializes in” particular fields, but such communications are subject to the “false and misleading” standard applied in Rule 7.1 to communications concerning a lawyer’s services.
2. b)  A lawyer admitted to engage in patent practice before the US Patent and Trademark Office may use the designation “Patent Attorney” or a substantially similar designation.
3. c)  A lawyer engaged in Admiralty practice may use the designation “Admiralty,” “Proctor in Admiralty” or a substantially similar designation.
4. d)  A lawyer shall not state or imply that a lawyer is certified as a specialist in a particular field of law, unless:
a. 1.  the lawyer has been certified as a specialist by an organization that has been approved by an appropriate state authority or that has been accredited by the American Bar Association; and
b. 2.  the name of the certifying organization is clearly identified in the communication.
iv. RULE 7.5 – Firm Names and Letterhead
1. a)  A lawyer shall not use a firm name, letterhead or other professional designation that violates Rule 7.1.  A trade name may be used by a lawyer in private practice if it does not imply a connection with a government agency or with a public or charitable legal services organization and is not otherwise in violation of Rule 7.1.
a. A firm may be designated by the names of all or some of its members, by the names of deceased members where there has been a continuing succession in the firm’s identity or by a trade name. 
2. b)  A law firm with offices in more than one jdx may use the same name or other professional designation in each jdx, but identification of the lawyers in an office of the firm shall indicate the jdxal limitations on those not licensed to practice in the jdx where the office is located.
3. c)  The name of a lawyer holding a public office shall not be used in the name of a law firm, or in communications on its behalf, during any substantial period in which the lawyer is not actively and regularly practicing with the firm.
4. d)  Lawyers may state or imply that they practice in a partnership or other organization only when that is the fact.
a. Lawyers sharing office facilities, but who are not in fact associated with each other in a law firm, may not denominate themselves as, for example, “Smith and Jones,” for that title suggests that they are practicing law together in a firm.

v. RULE 7.6 – Political Contribution to Obtain Government Legal Engagements or Appointments by Judges – A lawyer or law firm shall not accept a government legal engagement or an appointment by a judge if the lawyer or law firm makes a political contribution or solicits political contributions for the purpose of obtaining or being considered for that type of legal engagement or appointment.
1. When lawyers make or solicit political contributions in order to obtain an engagement for legal work awarded by a government agency, or to obtain appointment by a judge, the public may legitimately question whether the lawyers engaged to perform the work are selected on the basis of competence and merit.  In such a circumstance, the integrity of the profession is undermined.

2. “Political contribution” denotes any gift, subscription, loan, advance or deposit of anything of value made directly or indirectly to a candidate, incumbent, political party or campaign committee to influence or provide financial support for election to or retention in judicial or other government office.  Political contributions in initiative and referendum elections are not included.  “Political contribution” does not include uncompensated services.

IX. Duties to the Court: Litigation Ethics

a. Sanctions for Improper Advocacy (including misconduct relating to jurors)

i. RULE 3.4 – Fairness to Opposing Party and Counsel – A lawyer shall not:

1. a) unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value.  A lawyer shall not counsel or assist another person to do any such act;

2. b)  falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law;

a. It is not improper to pay a witness’s expenses or to compensate an expert witness on terms permitted by law.  The CL rule in most jdxs is that it is improper to pay an occurrence witness any fee for testifying and that it is improper to pay an expert witness a contingent fee.
3. c)  knowingly disobey an obligation under the rules of a tribunal, except for an open refusal based on an assertion that no valid obligation exists;

4. d)  in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to comply with a legally proper discovery request by an opposing party

5. e)  In trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; or

6. f)  request a person other than a client to refrain from voluntarily giving relevant information to another party unless:

a. 1) The person is a relative or an employee or other agent of a client; and

b. 2)  The lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from giving such information.

i. This paragraph permits a lawyer to advise employees of a client to refrain from giving information to another party, for the employees may identify their interests with those of the client.
ii. RULE 3.5 – Impartiality and Decorum of the Tribunal – A lawyer shall not

1. a) seek to influence a judge, juror, prospective juror or other official by means prohibited by law;

2. b)  communicate ex parte with such a person during the proceeding unless authorized to do so by law or court order;

3. c)  communicate with a juror or prospective juror after discharge of the jury if:

a. 1) the communication is prohibited by law or court order;

b. 2) the juror has made known to the lawyer a desire not to communicate; or

c. 3)  the communication involves misrepresentation, coercion, duress or harassment; or

4. d)  engage in conduct intended to disrupt a tribunal.

iii. RULE 3.6 – Trial Publicity

1. a)  A lawyer who is participating or has participated in the investigation or litigation of a matter shall not make an extrajudicial statement that the lawyer knows or reasonably should know will be disseminated by means of public communication and will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.

2. b)  Notwithstanding paragraph a), a lawyer may state:

a. 1) the claim, offense or defense involved and, except when prohibited by law, the identity of the persons involved;

b. 2)  information contained in a public record;

c. 3)  that an investigation of a matter is in progress;

d. 4) the scheduling or result of any step in litigation;

e. 5) a request for assistance in obtaining evidence and information necessary thereto;

f. 6) a warning of danger concerning the behavior of a person involved, when there is reason to believe that there exists the likelihood of substantial harm to an individual or to the public interest; and

g. 7) in a criminal case, in addition to subparagraphs 1) through 6):

i. the identity, residence, occupation and family status of the accused;

ii. if the accused has not been apprehended, information necessary to aid in apprehension of that person;

iii. the fact, time and place of arrest; and
iv. the identity of investigating and arresting officers or agencies and the length of the investigation.

3. c)  Notwithstanding paragraph a), a lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer’s client.  A statement made pursuant to this paragraph may be limited to such information as is necessary to mitigate the recent adverse publicity.

4. d)  No lawyer associated in a firm or government agency with a lawyer subject to paragraph a) shall make a statement prohibited by paragraph a).

iv. RULE 3.7 – Lawyer as Witness

1. a)   A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness unless:

a. 1.  The testimony relates to an uncontested issue;

b. 2.  The testimony relates to the nature and value of legal services rendered in the case; or

c. 3.  Disqualification of the lawyer would work substantial hardship on the client.

2. b)  A lawyer may act as advocate in a trial in which another lawyer in the lawyer’s firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9.

a. E.g., if there is likely to be substantial conflict between the testimony of the client and that of the lawyer the representation involves a conflict of interest that requires compliance with Rule 1.7.  Similarly, a lawyer who might be permitted to simultaneously serve as an advocate and a witness by paragraph (a)(3) might be precluded from doing so by Rule 1.9.
b. B) provides that a lawyer is not DQed from serving as an advocate b/c a lawyer with whom the lawyer is associated in a firm is precluded from doing so by paragraph a).  If, however, the testifying lawyer would also be disqualified by Rule 1.7 or Rule 1.9 from representing the client in the matter, other lawyers in the firm will be precluded from representing the client by 1.10 unless the client gives informed consent under the conditions stated in 1.7.
v. RULE 3.8 – Special Responsibilities of a Prosecutor – The prosecutor in a criminal case shall:

1. a)  refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause;
2. b)  make reasonable efforts to assure that the accused has been advised of the right to, and the procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel;

3. c)  not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as the right to a preliminary hearing;

a. This paragraph does not apply to an accused appearing pro se with the approval of the tribunal.  Nor does it forbid the lawful questioning of an uncharged suspect who has knowingly waived the rights to counsel and silence.
4. d)  make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal;

a. A prosecutor may seek an appropriate protective order from the tribunal if disclosure of information to the defense could result in substantial harm to an individual or to the public interest.
5. e)  not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a past or present client unless the prosecutor reasonably believes:

a. 1)  the information sought is not protected from disclosure by any applicable privilege;

b. 2)  the evidence sought is essential to the successful completion of an ongoing investigation or prosecution; and

c. 3)  there is no other feasible alternative to obtain the information;

i. This paragraph is intended to limit the issuance of lawyer subpoenas in grand jury and other criminal proceedings to those situations in which there is a genuine need to intrude into the client-lawyer relationship.
6. f)  except for statements that are necessary to inform the public of the nature and extent of the prosecutor’s action and that serve a legitimate law enforcement purpose, refrain from making extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused and exercise reasonable care to prevent investigators, law enforcement personnel, employees or other persons assisting or associated with the prosecutor in a criminal case from making an extrajudicial statement that the prosecutor would be prohibited from making under Rule 3.6 or this Rule.

vi. RULE 4.1 – Truthfulness in Statements to Others – In the course of representing a client a lawyer shall not knowingly:

1. a) make a false statement of material fact or law to a third person; or

2. b) fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.

a. A lawyer is required to be truthful when dealing with others on a client’s behalf, but generally has no affirmative duty to inform an opposing party of relevant facts.  A misrepresentation can occur if the lawyer incorporates or affirms a statement of another person that the lawyer knows is false.
b. This Rule refers to statements of fact.  Whether a particular statement should be regarded as one of fact can depend on the circumstances.  Under generally accepted conventions in negotiation, certain types of statements ordinarily are not taken as statements of material fact.  
c. If a lawyer can avoid assisting a client’s crime or fraud only by disclosing this information, then under this paragraph the lawyer is required to do so, unless the disclosure is prohibited by Rule 1.6.
vii. RULE 4.2 – Communication with Person Represented by Counsel – In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.

1. This Rule applies even though the represented person initiates or consents to the communication.  A lawyer must immediately terminate communication with a person if, after commencing communication, the lawyer learns that the person is one with whom communication is not permitted by this Rule.
2. This Rule does not prohibit communication with a represented person, or an employee or agent of such a person, concerning matters outside the representation.
3. In the case of a represented organization, this Rule prohibits communications with a constituent of the organization who supervises, directs or regularly consults with the organization’s lawyer concerning the matter or whose act or omission in connection with the matter may be imputed to the organization for purposes of civil or criminal liability.
4. The prohibition on communications with a represented person only applies in circumstances where the lawyer knows that the person is in fact represented in the matter to be discussed.  This means that the lawyer has actual knowledge of the fact of the representation; but such actual knowledge may be inferred from the circumstances.  
viii. RULE 4.3 – Dealing with Unrepresented Person – In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested.  When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding.  The lawyer shall not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client.
1. This rule does not prohibit a lawyer from negotiating the terms of a transaction or settling a dispute with an unrepresented person.
ix. RULE 4.4 – Respect for Rights of Third Persons

1. a)  In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person.

2. b)  A lawyer who receives a document relating to the representation of the lawyer’s client and knows or reasonably should know that the document was inadvertently sent shall promptly notify the sender.

a. Some lawyers may choose to return a document unread, for example, when the lawyer learns before receiving the document that it was inadvertently sent to the wrong address.  Where a lawyer is not required by applicable law to do so, the decision to voluntarily return such a document is a matter of professional judgment ordinarily reserved to the lawyer.
x. RULE 5.1 – Responsibilities of Partners, Managers, and Supervisory Lawyers

1. a)  A partner in a law firm, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules of Professional Conduct.

a. Such policies and procedures include those designed to detect and resolve conflicts of interest, identify dates by which actions must be taken in pending matters, account for client funds and property and ensure that inexperienced lawyers are properly supervised.
2. b)  A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.

3. c)  A lawyer shall be responsible for another lawyer’s violation of the Rules of Professional Conduct if:

a. 1)  the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or

b. 2)  the lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

i. A supervisor is required to intervene to prevent avoidable consequences of misconduct if the supervisor knows that the misconduct occurred.  Thus, if a supervising lawyer knows that a subordinate misrepresented a matter to an opposing party in negotiation, the supervisor as well as the subordinate has a duty to correct the resulting misapprehension.
xi. RULE 5.2 – Responsibilities of a Subordinate Lawyer

1. a)  A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted at the direction of another person.

2. b)  A subordinate lawyer does not violate the Rules of Professional Conduct if that lawyer acts in accordance with a supervisory lawyer’s reasonable resolution of an arguable question of professional duty.

a. When lawyers in a supervisor-subordinate relationship encounter a matter involving professional judgment as to ethical duty, the supervisor may assume responsibility for making the judgment.  If the question can reasonably be answered only one way, the duty of both lawyers is clear and they are equally responsible for fulfilling it.  However, if the question is reasonably arguable, someone has to decide upon the course of action.  That authority ordinarily reposes in the supervisor, and a subordinate may be guided accordingly.
xii. RULE 5.3 – Responsibilities Regarding Nonlawyer Assistants – With respect to a nonlawyer employed or retained by or associated with a lawyer:

1. a)  a partner, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurances that the person’s conduct is compatible with the professional obligations of the lawyer;

2. b)  A lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person’s conduct is compatible with the professional obligations of the lawyer; and

3. c)  a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules of Professional Conduct if engaged in by the lawyer if:
a. 1)  the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or

b. 2)  the lawyer is a partner or ahs comparable managerial authority in the law firm in which the person is employed, or has direct supervisory authority over the person, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

xiii. RULE 5.4 – Professional Independence of a Lawyer

1. a)  A lawyer or law firm shall not share legal fees with a non-lawyer, except that:

a. 1.  An agreement by a lawyer with the lawyer’s firm, partner, or associate may provide for the payment of money, over a reasonable period of time after the lawyer’s death, to the lawyer’s estate or to one or more specified persons;

b. 2.  a lawyer who purchases the practice of a deceased, disabled, or disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay to the estate or other representative of that lawyer the agreed-upon purchase price;

c. 3.  a lawyer or law firm may include nonlawyer employees in a compensation or retirement plan, even though the plan is based in whole or in part on a profit-sharing arrangement; and

d. 4.  a lawyer may share court-awarded legal fees with a nonprofit organization that employed, retained or recommended employment of the lawyer in the matter.

2. b)  A lawyer shall not form a partnership with a nonlawyer if any of the activities of the partnership consist of the practice of law.

3. c)  A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer’s professional judgment in rendering such legal services.
4. d)  A lawyer shall not practice with or in the form of a professional corporation or association authorized to practice law for a profit, if:
a. 1.  a nonlawyer owns any interest therein, except that a fiduciary representative of the estate of a lawyer may hold the stock or interest of the lawyer for a reasonable time during administration;

b. 2.  a nonlawyer is a corporate director or officer thereof or occupies the position of similar responsibility in any form of association other than a corporation; or

c. 3.  a nonlawyer has the right to direct or control the professional judgment of a lawyer.
b. Client Perjury

c. Handling Evidence

d. Negotiation Ethics

e. Advancing Client Costs

MODEL RULES / CA RULES DIFFERENCES

1.  Confidentiality:  In CA, an attorney may disclose confidential info to prevent a criminal act an attorney reasonably believes is likely to result in death or substantial bodily harm, but has a counseling obligation to the client if reasonable to do so.  Under MR, may disclose info to prevent reasonably certain death or substantial bodily harm and to stop or cure fraud where lawyer’s services were used.  Both jdxs allow exceptions to establish a fee or defend against accusations of misconduct.

2.  Reporting Professional Misconduct:  CA attorneys “self report” while MR lawyers must report misconduct of other attorneys raising a substantial question about lawyer’s honesty, trustworthiness, fitness, etc.

3.  Contingent fees in criminal, family law cases:  OK as to both in CA, prohibited as to both under MR

4.  Pecuniary interest in the subject of representation:  directly prohibited under the MRs.  Allowed in CA if business transaction rules are followed.

5.  Written fee agreements:  contingency agreements in CA and MR must be in writing.  CA requires a written agreement in any case where costs and fees are expected to exceed $1,000.  In hourly fee case under MRs, no requirement of writing, but recommended that agreements be in writing.

6.  Client perjury:  MRs require reporting client perjury to the court.  CA follows narrative approach in criminal cases.  CA lawyers must report perjury to the court if someone other than the client commits it.

7.  Referral fees:  Traditional referral fees allowed in CA so long as not used as an inducement to obtain future referrals.  MRs do not allow referral fees.  A referring lawyer can only be paid in proportion to the services performed.  Any other arrangement makes the referral lawyer jointly responsible for the case.
8.  Advancing money to clients:  Under the MRs, lawyers can only advance clients money to cover court costs and fees.  In CA, lawyers can loan clients money for any purpose so long as a promise to repay is in writing.

9.  Noisy withdrawal:  Under MRs in pending matters, lawyer may withdraw and “disaffirm” prior work.  Not allowed at all in CA; a lawyer must preserve client confidentiality in withdrawal.

10.  Trial lawyer as witness:  Under MR, lawyer can only testify as to non-contested matter or if not testifying creates a substantial hardship to client.  In CA, lawyer can testify on any issue if client consents in writing.  

11.  False or misleading advertising:  In CA, an advertisement that violates any of the standards that are part of the rule is presumed to be misleading.  MRs do not adopt this presumption, but do prohibit a false or misleading communication about the attorney or the attorney’s services.

12.  Prospectively limiting liability:  MR 1.8 says that a client must be represented by independent counsel before signing an agreement with lawyer prospectively limiting liability.  CA says you are not allowed to prospectively agree to not sue your attorney for malpractice.

13.  Lawyer for Corp.:  If an agent of a corp/organization is planning or acting in a way that violates the law, then the attorney has a duty to persuade the agent to stop and to tell the agent that whatever they discuss is not confidential, because the company is the client.  If the agent refuses to curtail his illegal behavior, the attorney can refer the matter to the highest authority.  If the highest authority fails to address the issue, then the lawyer can under the MRs disclose the information, whether 1.6 permits disclosure or not.  Under CA, atty cannot reveal the information and can only withdraw, under the circumstances of 3-700 (MR 1.16)
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