Ethical Lawyering Outline 
Class One; 

· the Rules of Professional Conduct 

· inherent powers doctrine give the Supreme Court of the state the right to make rules of professional conduct 

· because the rules are statutory, a violation of a rule is a statutory violation constituting negligence per se 

· MR 8.1 (duty not to knowingly mislead the bar)  SAME AS 1-200 in CA 
· An applicant for admission to the bar 
· OR a lawyer in connection with a bar admission application 

· OR a lawyer in connection with a disciplinary matter shall not 

· (1) KNOWINGLY make a false statement of material fact 

· (2) fail to disclose a fact necessary to correct a misapprehension KNOWN to have arisen in the matter 
· (3) OR KNOWINGLY fail to respond to a lawful demand for information from an admission or disciplinary authority (do not have to disclose confidential info per 1.6) 

· MR 8.3; (duty to notify of substantial rules violation) 
· This rule creates a duty to notify the appropriate authority if there is a rules violation 

· To have a duty to report; 8.3(a)
· (1) the lawyer must KNOW that another lawyer committed a violation of the rules of professional conduct 

· (2) must be a SUBSTANTIAL question 

· (3) must have to do with the lawyer’s honesty, trustworthiness or fitness as a lawyer 
· HOWEVER there is not duty to report when 8.3(c) 
· The information is protected by Rule 1.6  (confidential information) 

· Or the information is gained by an approved lawyer assistance program 

· COMPARE 6068(o) ; duty to report themselves to the BAR 

· Duty to report to the agency charged with bar discipline, in writing within 30 days 

· (1) the filing of three or more malpractice or other wrongful conduct lawsuits against the attorney within a 12 month period 
· (2) entry of judgment against the attorney for fraud, breach of fiduciary duty, misrepresentation or gross negligence committed in professional capacity 
· (3) imposition of judicial sanctions against the attorney, except not sanctions for failure to make discovery OR sanctions less than $1,000  

· MR 8.4 (what constitutes professional misconduct) 
· Profession misconduct to 
· (1) violate or attempt to violate the rules of professional misconduct 

· (2) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness or fitness in other aspects 

· (3) engage in conduct involving dishonest, fraud, deceit or misrepresentation 

· (4) state or imply the ability to improperly influence a government agency or official 

· (5) knowingly assist a judge or judicial officer in a violation of the rules 
· MR 8.5 (multi jurisdictional practice) 

· Member is subject to the rules of professional conduct in this jurisdiction regardless of where the conduct takes place 

· Licensed in another jurisdiction (not a member in this jurisdiction) 
· Subject to the bar discipline in this jurisdiction IF 
· Provides or offers to provide any legal services in this jurisdiction 

· May be subject to the disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct 

· Choice of law provision 

· Conduct in connection with a matter before a tribunal= disciplinary rules of the jurisdiction in which the tribunal sits 

· For any other conduct 
· (1) the jurisdiction where the conduct occurred controls 

· (2) OR if predominant effect is in a different jurisdiction, the rules of that jurisdiction control 

· MR 1.2(b) (you do not endorse your client’s views when you represent them) 
· A lawyers representation of a client DOES NOT constitute endorsement of the client’s political, social or moral views or activities 

· California § 6068 (i) (all of the following are grounds for suspension or disbarment) 
· Duty to comply with the bar; 

· must cooperate and participate with any disciplinary investigation (do not have to violate any of the guaranteed constitutional rights) 

· California § 6100;  allows for disbarment or suspension for any of these reasons

· § 6101 (a); 

· For a felony or misdemeanor conviction involving moral turpitude 

· The record of the conviction is considered conclusive evidence of guilt 

· § 6102(a) ; upon a receipt of a certified copy of the record of conviction, if it appears that the crime the attorney was convicted of involved 

· Moral turpitude

· OR Is a felony under the laws of the state of California or the United States 

· The bar can suspend until the time for appeal has elapsed 

· 6102(1); 
· an element of the offense is the specific intent to deceive, defraud, steal, or make a suborn of false statement

· 6102(2); offense was committed in the course of the practice of law 

· 6103; willfully disobeys or violates a court order 

· 6104; corruptly or willfully and without authority appeases as an attorney for a party 

· 6105; lends his name to be used by a non-attorney 

· 6106; the commission of an act involving moral turpitude, dishonesty, corruption 

· Whether the act is committed in the course of the practice 

· Or otherwise and

· Whether the act is a felony or a misdemeanor 

· Constitutes a cause for suspension or disbarment  

· 6106.1; advocate the violent overthrow of the government of the US or the state of California 

· Reading Notes  

· Typical sanctions 
· (1) disbarment 

· To get readmitted to the bar the lawyer needs to prove by clear and convincing evidence that he is rehabilitated and has complied with all disciplinary orders or rules 

· (2) suspension 

· (3) private reprimand 

· The lawyer is admonished; told that the conduct was wrongful but the public is not informed of the lawyer’s identity 

· (4) public reprimand 

· Public declaration that the lawyer’s conduct was improper, but they continue to have the right to practice law 

· (5) probation 

· Lawyer on probation can practice but subject to specific conditions

· Admittance to the bar 

· (1) Supreme court has held that a state can have high standards of qualification, such as good moral character pr proficiency in the law 

· BUT an qualification must have a rational connection with the applicant’s fitness or capacity to practice law 
· (2) In re Hamm 

· Past misconduct is not irrelevant in making a determination about present moral character 

· The question is what do past bad acts reveal about an applicant’s current moral character 

· Sliding scale 

· The more serious the past misconduct was the greater the showing of rehabilitation will be required 

· Murder = requires a showing of extraordinary showing of present good moral character 

Class 2; UPL and Multi-jurisdictional Practice 
· Reading notes

· What is the practice of Law 

· Birbower 

· The doing or performing of services in a court of justice in any manner
· Legal advice and legal instrument and contract preparation whether or not these subject were rendered during the course of litigation 

· UPL CA

· 6125 and 6126; unauthorized practice of law in CA 
· 6125

· No person shall practice law in the state of CA unless they are authorized to do so 

· 6126; what is the result of UPL  

· (1) lay person; (advertises or holds themselves out as practicing or entitled to practice law or otherwise practice law who is not an active member of the state bar)
· Misdemeanor= up to 1 year in jail  
· Up to a $10,000 fine 
· (2) former attorney (advertises or holds themselves as practicing or otherwise entitled to practice law)
· (A) Involuntarily enrolled as an inactive member, or has been suspended, or has been disbarred, or has resigned with charges pending  

· guilty of a crime punishable by imprisonment in the state prison or county jail 

· Damages for the unauthorized practice of law 

· (1) restitution 

· (2) damages 

· NOTE; the state bar is empowered to take over the practice 

· 1-300 

· (1) a member cannot aid another in the UPL 
· 1-311(b) 

· The member cannot employ, associate with professionally or aid a person who the member KNOWS or REASONABLY should know is disbarred, involuntarily inactive or resigned to perform the following tasks; 

· (1) cannot render legal consultation or advice to the client 
· (2) cannot appear on behalf of the client in any hearing or proceeding 
· (3) cannot appear as a representative of the client in a deposition 
· (4) cannot negotiate or transact on behalf of the client 
· (5) cannot receive, disburse or otherwise handle the client’s funds\

· (6) engage in activities which constitute the practice of law 

· What can they do 

· (1) legal research
· (2) drafting pleadings, briefs and other similar documents 

· (3) accompany an active member to a deposition or other discovery matter for the purpose of providing clerical assistance 

· What can non lawyers do without UPL violation 
· (1) sell forms (okay even if the forms contain written instructions 

· (2) can act as a notary public (meaning a non-lawyer can copy onto legal forms the information which has been provided to her) 
· (3) CANNOT GIVE tailored or customized legal advice 

· (4) real estate brokers, CPA’s tax preparers OKAY  

· (5) they can represent themselves in court but they cannot represent another person unless they are given permission by the tribunal (note that a disbarred attorney cannot be authorized to represent anyone even if the agency court allows for lay people to represent another) 
· Multi jurisdictional practice 

· MR 5.5 
· (a) a lawyer cannot practice law or assist another in doing so when it would be a violation of the regulation of the legal profession in the jurisdiction 

· (b) a lawyer who is not admitted to the jurisdiction cannot

· Establish an office or other continuous presence for the practice of law

· Hold out to the public that they can practice law in the jurisdiction 

· (c) allows a lawyer who has been admitted to the bar in another jurisdiction to practice law (provide legal services) temporarily within another jurisdiction when; 

· They are working with a lawyer who has been admitted to the bar in the jurisdiction

· Or the legal services are in or are reasonably related to a pending or potential proceeding before a tribunal in the jurisdiction if they are, or the person they are assisting is authorized by law or order to appear 

· Or the legal services are in or are reasonably related to pending or potential proceeding in the jurisdiction that is reasonably related to the lawyer’s practice in the jurisdiction where the lawyer is admitted 

· CRC 9.45 (one way in which an attorney can practice law in CA without becoming a member of the State Bar)  
· Legal service attorneys (note an attorney cannot practice under this Rule for more than 3 years) 
· Scope 

· They can only practice law at the legal service provider

· Can only practice law on behalf of its clients 

· (1) active member in good standing 

· (2) register with the state bar of CA

· (3) meet all the requirements for admission to the state bar EXCEPT 
· Do not need to take the CA bar exam or the MPRE 

· May practice law while awaiting result of moral character application 

· (5) practice law exclusively for a single qualifying legal service provider 

· (6) supervised by a member who is employed by the legal service provider 
· CRC 9.46 (allows for attorney to practice law as in house counsel without being a member of the State Bar) 
· (1) can only provide legal service to the employer 

· (2) cant make court appearances for which pro hac vice admission is required 
· (3) cant provide individual representation to shareholders, partners, officers, directors, agents etc. 

· Duration 

· The application has to be renewed annually 

· No limitation on the number of years they can be registered under the rule 
· Has to be retained by the same employer 

· If changes 

· Notify the bar within 30 days 

· If want to be in house counsel for another employer; re-register 

· CRC 9.47 (allows non members to temporarily practice law when it is related to litigation) 
· NOT UPL IF

· (1) services in CA are related to legal proceeding in another jurisdiction where the attorney is authorized to appear
· (2) services are part of anticipated but not yet pending legal proceeding in which the attorney expects to be authorized to appear 
· (3) related to anticipated but not yet pending litigation in another jurisdiction 
· CRC 9.48 (allows transaction attorneys not admitted to the Bar in CA to provide temporary legal services related to a particular transaction 
· (1)provide legal assistance or advice in CA to a client concerning a transaction or other non-litigation matter a material aspect of which it taking place outside of CA where the attorney is authorized to practice law
· (2) provide legal advice in CA on an issue of federal law or the law of a jurisdiction outside of CA where the attorney is authorized to practice 
· (3) employee of a client and provides legal advice in CA to the client or the client’s subsidiaries 

· CRC 9.40 (pro hac vice) 
· Non member of state bar of CA can appear pro hac vice (for the particular purpose) 
· (1) member of the state bar has to be the attorney of record 

· Cant appear pro hac vice IF 

· Resident of CA 

· Regularly employed in CA 

· Regularly engaged in substantial business, professional or other activities in CA 

· How pro hac vice granted 

· (1) verfied application 

· CRC 9.43 (non member and arbitration) 
· Okay for non-members to appear in arbitrations 
· (1) Needs to be admitted to the bar in another jurisdiction (the highest court of the US or any state or territory) 
· (2) needs to serve a certificate in accordance with CCP § 1282.4

· (3) the appearance needs to be approved by the arbitrator  

· Class 3; the attorney client relationship 

· The attorney client relationship can be formed by express written agreement or implication 

· Does the client reasonably believe that the an attorney client relationship has been formed 

· Has the client shared confidential information with the attorney 

· MR attorney client rule 

· 1.1; competence 

· A lawyer shall provide competent representation to a client 

· Requires the legal knowledge, skill thoroughness and preparation reasonably necessary for the representation 

· (1) look to the relative complexity and specialized nature of the matter 

· (2) general experience of the attorney 

· (3) lawyers training and experience in the filed in question 

· (4) association with lawyer who has competence in the filed 

· (4) preparation and study the lawyer gave to the matter 

· (5) EMERGENCY; can give advice where the lawyer lacks the skill ordinarily requird where referral or consultation with another attorney is impossible 

· 1.2; scope of representation (limitation of representation okay but requires informed consent) 
· (1) must abide by a client’s decisions concerning the objectives of representation 
· BUT the lawyer may take such action which they are impliedly authorized to carry out 

· Lawyer has to abide by the client’s decision to settle or not settle a matter 

· Lawyer has to abide by the client’s decision in a criminal case as to what plea is to be entered, whether to waive a jury trial and whether the client will testify  

· (2) A lawyer may limit the scope of representation if the representation is reasonable under the circumstances and the client gives INFORMED CONSENT 
· (3) Lawyer shall not counsel the client to engage in conduct the lawyer knows is criminal or fraudulent 

· BUT May discuss the consequences of any proposed course of action 

· 1.3; diligence 

· Lawyer shall act with reasonable diligence and promptness in representation of the client 

· Should pursue matter of behalf of client despite opposition, obstruction or personal inconvenience to the lawyer 

· Zeal in advocacy 
· Work load must be controlled (too much work keeps attorney from being diligent) 

· Procrastination is a failure to act diligently (passage of time affects client’s interests. SOL periods) 

· Duty to act diligently carries through to the conclusion of the matters undertaken unless the relationship is terminated in accordance with the rules (1.16)

· COMPARE CRPC 3-110(a); competence 

· A member shall not 

· Intentionally 

· Recklessly 

· Or repeatedly fail to perform legal services with competence 

· 1.4 communication 
· Promptly inform the client of any decision or circumstances with respect to anything that requires the client’s informed consent 

· Must keep the client reasonably informed about the status of their case 
· Promptly comply with reasonable requests for information 

· Explain a matter to the extent reasonably necessary to allow the client to make an informed decision 

· COMPARE 3-500 (communication) (SAME AS 6068(m)
· Shall keep a client reasonable informed about significant developments 

· Promptly complying with reasonable requests for information and copies of significant documents when necessary to keep the client informed 

· 3-510 (communication of settlement) 

· Have to inform client 

· (1) of all terms and conditions of any offer made to a client in a criminal matter 

· (2) civil matter; make known terms and conditions of any written offer made to the client 

· 1.5 (b) 

· Duty to communicate the scope of representation and the basis of the rate 

· (1) shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing representation 

· (2) any change in the basis or rate of the fee should be communicated to the client 
· 1.8  conflict of interest 
· (h) Lawyer cannot eliminate malpractice liability related to the representation of the client UNLESS 

· (1) client is independently represented in the making of the agreement 

· COMAPRE CA 3-400

· Cant contract in CA to prospectively limit the attorney’s malpractice liability to the client 

· 1.13 organization as a client (identical to 3-600 in CA) 
· (a)  the lawyer represents the corporation 
· (f) in dealing with the corporation’s constituents the lawyer should identify the corporation as the client when the lawyer knows or reasonably should know that the organization’s interests are adverse to the constituent’s interest with home the attorney is dealing 
· (g) can represent shareholders, directors, officers and employees in their individual capacity subject to conflict of interest rules 
· 1.16 declining or terminating representation 

· You cannot establish an attorney client relationship when; 

· (a) (1) the representation will result in a violation of the professional rules of conduct 

· (a) (2) the lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent the client 
· COMPARE 3-200 (when can an attorney not accept or continue employment) 

· When the member knows or should know that the objective of employment is 

· (1) To bring an action, conduct a defense, assert a position in litigation or take an appeal 

· Without probable cause 

· And for the purpose of harassing or maliciously injuring a person 

· (2) to present a claim or defense in litigation that is 

· Not warranted under existing law 

· UNLESS supported by a good faith argument for an extension or reversal of existing law 

· 6.2 accepting appointments 
· A lawyer shall not seek to avoid being appointed as counsel to represent a party by a tribunal except for good cause 

· (1) representing the client would result in a violation of the rules of conduct 

· (2) representing the client would result in substantial financial burden upon the client 

· (3) the client is so repugnant to the lawyer as it would materially impair his ability to represent the client

· COMPARE CA 6068 
· (h) it is the duty of the attorney never to reject the for any consideration personal to himself, the cause of the oppressed

· 6147 

· Written contingency fee agreement (contingency fee agreements have to be in writing) 

· (1) be signed by the attorney and client

· (2) state the contingency rate 

· (3) statement of how costs work 

· (4) statement of any other fees for which the client may be liable 

· (5) statement that the fee is negotiable 

· EXCEPTION to rule that contingency fee agreements have to be in writing 

· (1) emergency where writing is impractical 

· (2) previous fee agreement with the client for the same kind of work 
· (3) GETS a writing from the client that a writing is not required 

· (4) client is a corporation 

· FAILING TO COMPLY 

· Voidable at the option of the client 
· Attorney entitled to a reasonable fee 

· 6148
·  (c); consequence of failing to enter into a written agreement where the fee exceeds $1000

· Renders  the agreement voidable at the option of the client 

· AND the attorney shall, upon the agreement being voided, b entitled to collect a reasonable fee

Class 4; maintaining and terminating the attorney client relationship 

· Client trust funds 
· 1.15 and CA 4-110 client trust funds (NOTE; do not need to have a separate trust account for each client) 
· All funds received or held for the benefit of clients 

· By a member or law firm 

· Including Advances for costs and expenses

· Shall be deposited in one or more identifiable bank accounts

· Labeled “trust account” “client’s fund account” or words of similar import 

· Maintained in the state of California 

· OR with the written consent of the client in any other jurisdiction where there is 

· A substantial relationship between the client 

· Or a substantial relationship with the client’s business   
· RULE 4100

· Also requires the attorney to take out the funds which they have earned at the earliest reasonable time 

· WHY? 

· Want to avoid the commingling of funds 

· Who should the check be made out to 

· The client and the lawyer 

· PER 4-100(B)(1)

· Obligated to promptly notify the client of the receipt of the client’s funds, securities or other properties 

· The lawyer takes out the money they have earned at the earliest reasonable time (refer to the above rule)

· Fees can be taken out at the earliest reasonable time 

· Costs are usually negotiated with the client 

· 4-100(B)(4) 

· Promptly pay or deliver as requested by the client  

· Maintaining and terminating the relationship 

· Client has the right to terminate the attorney client relationship at any time, with or without cause, subject to liability for payment for the lawyer’s services  (1.16) 

· Normally the attorney client relationship ends when the employment is limited to a specific matter and the matter comes to an end (MR 1.16, comment 1) 
· If there is any ambiguity as to whether the relationship has been completed 

· The burden falls on the lawyer to clarify that fact 
· MR 1.3 

· If a lawyer’s employment is limited to a specific matter the relationship terminates when the matter has been resolved 

· If the lawyer has been serving the client 

· Over a substantial period of time 

· In a variety of ways 

· The client may assume the relationship will continue 

· UNLESS the lawyer gives notice of withdrawal 

· Doubt about the existence of the relationship should be clarified by the lawyer

· Preferably in writing

· PER HANLIN; How does a client terminate the attorney client relationship 

· Any act by the client indicating an unmistakable purpose to sever the attorney client relationship is enough

· A client initiating a malpractice suit against an attorney is enough to indicate that the attorney client relationship has been terminated 

· A client may however 

· Question the attorney’s tactics 

· Suggest alternatives 

· Even consult another attorney 

· Without automatically terminating the attorney client privilege 

· 1.16 (mandatory withdrawal) 
· (a) A lawyer shall not represent a client where 

· Representation will result in a violation of the ethical rules 

· Physical or mental condition of the lawyer materially impairs the lawyers ability to represent the client 

· The lawyer is discharged 

· COMPARE 3-700 (b) 

· Mandatory withdrawal if  

· (1) client insists on taking position in litigation or appeal without probable cause and for purpose of harassing or maliciously injuring the person 
· (2) member knows or should know that representation will result in violation of the rules 

· (3) member’s physical or mental condition makes it UNREASONABLY DIFFICULT to carry out representation effectively 
· 1.16 (b) permissive withdrawal 

· Withdrawal can occur without material adverse affect to the client 

· Client insists on course of action involving the lawyer’s services that the lawyer believes to be criminal or fraudulent 
· Client has used lawyer’s services to perpetuate a crime or fraud 

· Client insists on taking action the lawyer considers repugnant or which the lawyer has a fundamental disagreement 

· Client fails to fulfill obligation to attorney and has been given notice that failure to fulfill the obligation will result in withdrawal (fails to pay the attorney for services 

· Representation will result in unreasonable financial burden on the lawyer 

· Other good cause 

· COMPARE 3-700(c) voluntary withdrawal 

· (1) The client 

· Insists upon presenting an untenable argument 

· Seeks to pursue an illegal course of conduct 

· Insists that the lawyer pursue a course of conduct prohibited by the rules 
· The client’s conduct makes it unreasonably difficult for effective representation 

· Non litigation’ client insists lawyer engage in conduct contrary to lawyer’s judgment 

· (2) continued employment likely to result in violation of the rules 

· (3) inability to work with co-counsel 

· (4) lawyers mental or physical condition makes effective representation difficult 
· (5) client agrees to termination 

· (6) lawyer has good faith belief that tribunal will allow withdrawal 

· CRPC 3-700 (permission to withdraw) 

· (A)(1)

· If permission for termination of employment is required by the rules of a tribunal 

· Member shall not withdraw from employment in a proceeding before that tribunal WITHOUT permission 

· (A)(2) 

· Cant withdraw until reasonable steps have been taken to avoid foreseeable prejudice to the clients rights 

· Giving due notice to the client 

· Allowing time for employment of other counsel 
· (D) 

· Promptly release to the client all papers and property at the request of the client 

· Whether the client has paid for them or not 

· Promptly refunds any part of an advance fee that has not been earned 

· COMPARE; 1.16 (d) and comment 9 

· Even if the lawyer has been unfairly discharged by the client, a lawyer must take reasonable steps to mitigate harm to the client 
· (d) Take steps reasonably practicable to protect client’s interests 

· Give reasonable notice 

· Allow time for employment of other counsel 

· Surrender paper and properties  to which the client is entitled 

· Refund any advance payment for services that has not been earned or incurred 

Class 5; Competence, Malpractice, and other consequences of incompetence 

· MR 

· 1.1 competence 
· 1.1; competence 

· A lawyer shall provide competent representation to a client 

· Requires the legal knowledge, skill thoroughness and preparation reasonably necessary for the representation 

· (1) look to the relative complexity and specialized nature of the matter 

· (2) general experience of the attorney 

· (3) lawyers training and experience in the filed in question 

· (4) association with lawyer who has competence in the filed 

· (4) preparation and study the lawyer gave to the matter 

· (5) EMERGENCY; can give advice where the lawyer lacks the skill ordinarily requird where referral or consultation with another attorney is impossible 

· 1.3 diligence 
· 1.3; diligence 

· Lawyer shall act with reasonable diligence and promptness in representation of the client 

· Should pursue matter of behalf of client despite opposition, obstruction or personal inconvenience to the lawyer 

· Zeal in advocacy 

· Work load must be controlled (too much work keeps attorney from being diligent) 

· Procrastination is a failure to act diligently (passage of time affects client’s interests. SOL periods) 

· Duty to act diligently carries through to the conclusion of the matters undertaken unless the relationship is terminated in accordance with the rules (1.16)

· COMPARE CA 3-110 

· A member shall not intentionally, recklessly or repeatedly fail to perform legal services with competence (acting negligently does not equal acting incompetently) 
· What is competence 

· To act with the diligence, learning and skill and mental, emotional and physical ability reasonably necessary for the performance of such service 

· If do not have the skill when undertaking services can still perform services competently by 

· (1) associating with member or consulting member who is reasonably believed to be competent 

· (2) by acquiring sufficient learning and skill before performance is required 

· Duty to supervise subordinates 

· What does competence include 

· Includes the duty to supervise attorney and non attorney subordinates 
· (1) inducing violations 

· MR 8.4; 
· prohibits a lawyer from knowingly assisting or inducing another lawyer to violate the rules

· COMPARE 1-120 

· A member shall no knowingly assist in ,solicit or induce any violation of the rules 
· (2) inducing or being aware of violations by subordinates 

· MR 5.1(c) 

· A lawyer who either orders a subordinate to violate the rules 

· OR who knows of a violation by a subordinate (the standard is knows OR SHOULD KNOW of a violation) 

· AND fails to take remedial action is himself subject to discipline 

· The lawyer must take reasonable steps to gain knowledge about the actions taken by attorneys in representing clients of the firm 

· Lawyers in supervisory positions are not allowed to assume that subordinates obey the rules 

· Includes partners in a general partnership as supervisory lawyers 

· (3) reasonable efforts required by supervisory attorney to avoid violations of the rules 

· MR 5.1(a); 

· Must make reasonable efforts to see that the firm has procedures in place that will reasonably assure that the firm’s lawyers obey the rules 

· MR 5.1(b)

· Supervisory lawyer Must make reasonable efforts to assure the other lawyer’s compliance with rules 

· Per CR 3-110; the rule has been used to discipline lawyers for failing to supervise both legal and non-legal personnel 

· MR 5.3 is a parallel rule which requires supervisory attorneys to supervise the conduct of non-legal personnel

· Shall make reasonable efforts to ensure that the person’s conduct is compatible with the professional obligations of the lawyer 

· AND will be responsible for any such persons conduct 

· THAT would be a violation of the RULES 

· IF engaged in by a lawyer on the same grounds as 5.1© 

· The lawyer cannot ask the non-legal personnel to engage in conduct that they themselves would be unable to engage in  
· MR 5.2

· (a) a lawyer being supervised by another lawyer is bound by the rules even if directed to take particular actions by a supervisory lawyer 

· The proper course is to refuse the order 

· The subordinate may even be under a duty to report the supervisory lawyer’s misconduct 

· (b) BUT where the supervisory lawyer makes a professional judgment about an ARGUABLE ISSUE OF ETHICAL PROPRIETY (appropriate ethical behavior) the subordinate lawyer cannot be disciplined for acting in accordance with the objective based upon that judgment 

· Malpractice 

· CCP 340.6 

· An action against an attorney for a wrongful act or omission 
· Arising in the performance or professional services shall be commenced within 

· (1) ONE YEAR after the plaintiff discovers or should have discovered (reasonable diligence required) the facts constituting the wrongful act OR 

· (2) FOUR YEARS from the date the wrongful act occurred

· Whichever is first 

· EXECEPTIONS; continuing representation rule 

· (1) Willful concealment of the wrongful acts tolls the SOL  

· (2) continuing representation (continues to represent the client in the subject matter) tolls the SOL 

· (3) legal or physical capacity may toll the SOL 

· Ineffective assistance of counsel 

· Strickland test 

· (1) counsel made errors so serious that counsel was not functioning as counsel guaranteed by the 6th amendment 
· (1) must identify the specific acts or omissions which created ineffective assistance of counsel 

· (2) standard is one of reasonableness so 

· Strong presumption that all attorney decisions were made in the exercise of reasonable judgment 

· Strategic choices made through investigation are not challengeable

· Presumption that decision not to investigate was reasonable  

· (2) defendant must show that deficient representation prejudiced his defense 
· Showing that the errors kept the defendant from being able to obtain a fair trial 

· Reasonable probability that BUT FOR counsel’s unprofessional errors the result of the proceeding would have been different 
· 5-100 

· A member SHALL NOT threaten to present 

· Criminal 

· Administrative 

· OR disciplinary charges to obtain an advantage in a civil dispute 

· 6090.5 

· It is a cause for suspension, disbarment, or other discipline 

· For any member of the state bar 

· To require as a condition of settlement 

· for professional misconduct brought against the member

· that the plaintiff agree not to file a complaint with the disciplinary agency concerning that misconduct 

Class 7; Duty of Confidentiality 

· MR (requires informed consent with exception for the disclosure of confidential information of the client) 
· Model rule of confidentiality; much broader than privilege 

· Per 1.6(a) a lawyer shall not reveal information relating to the representation of a client UNLESS the client gives INFORMED CONSENT  

· A lawyer may reveal information relating to the representation of a client to the extent the lawyer REASONABLY BELIEVES necessary 

· (1) To prevent reasonably certain death or substantial bodily harm 

· Think of this rule in context of the SPAULING CASE

· (2) To prevent client crime or fraud which is reasonably certain to result in substantial injury to financial interests or property of another 

· (3) OR to rectify the effects of such a crime or fraud where the client uses the lawyer’s services to facilitate the wrong

· Other Exceptions to confidentiality rule

· 1.6(a); informed consent 

· 1.6(a); implicit authorization to carry out representation 

· (b)(4) To secure legal advice about the lawyer’s compliance with the MODEL RULES 

· (b)(5) Establish a claim or defense on behalf of the lawyer 

· In controversy between lawyer and client 

· Civil or criminal case against the lawyer based on conduct in which the lawyer was involved 

· To respond to allegations concerning the lawyer’s representation of a client 

· (b)(6)Comply with a court order 

· B&P 6068(e); confidentiality 

· It is the duty of the attorney to 

· (1) Maintain inviolate the confidence, and at every peril to himself to preserve the secrets of his client 

· What is a confidence 

· Communications which are protected by the attorney client privilege 

· What is a secret 

· Information gained during the representation that client has explicitly or implicitly requested to be kept in confidence AND/OR information which would be embarrassing or detrimental to the client if revealed 

· HOWEVER

· (2) May reveal confidential information which the attorney reasonably believes the disclosure of is necessary to prevent 

· A criminal act the attorney reasonably believes is likely to result in death of OR substantial bodily harm to an individual (essentially this the Tarasoff rule) 

· This is the ONLY exception to the confidentiality rule; there are a number of exceptions to the attorney client privilege but this is the only exception listed to the confidentiality rule 

· However some cases in California have held that if the attorney client privilege is waived confidentiality is also waived 
· 3-100 

· A member shall not reveal information protected from disclosure by § 6068(e) without 

· The informed consent of the client 

· Exceptions 

· (1) attorney reasonably believes that disclosure is necessary to prevent a criminal act that the member reasonably believes will result in death or substantial bodily harm to an individual 
· IN order to qualify for the exception 

· attorney must make good faith attempt to 
· (1) convince the client not to commit or continue the criminal act 

· (2) OR convince the client to pursue a course of conduct that wont result in death or harm 
· (3) AND inform the client, at an appropriate time of the member’s ability or decision to reveal the information 

· (4) disclosure cant be more than what is necessary to prevent the criminal ct 

· duty of confidentiality when the corporation is the client 
· 1.13 

· Up the ladder reporting requirement 

· If a lawyer for an organization knows 

· That an OFFICER intends to act OR refuses to act in a matter related to representation 

· That is a VIOLATION of law that might be imputed to the organization 

· AND that is likely to result in substantial injury to the ORGANIZATION 

· The lawyer shall 

· Refer the matter to higher authority in the organization including if warranted to the highest authority in the organization 

· If the highest authority refuses to do anything, MAY reveal the information withstanding Rule 1.6

· MR 1.6(b)(3) 

· a lawyer MAY reveal information relating to the representation of a client 

· to the extent the lawyer reasonably believes is necessary to 

· prevent, mitigate or rectify 

· substantial injury 

· to the financial interests or property of another 

· that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud 
· in furtherance of which the client has used the attorney’s services 

· NOTE; The MODEL RULE says SHALL whereas the CALIFORNIA RULE says MAY 

· California RULE is 3-600; up the ladder in CA 

· The lawyer MAY take such actions as appear to the member to be in the best lawful interest of the organization 
· (1) urge reconsideration of the matter while explaining its likely consequences 

· (2) referring the matter to the next highest authority including if warranted the highest internal authority that can act on behalf of the organization 

· Withdrawal considerations 

· Per MR 1.16; the attorney must (mandatory) withdraw if the representation will result in a violation of the rules or other law 
· PER 3-700(b); mandatory also; the member knows or should know that continued employment will result in a violation of these rules or the state bar act 
· BUT 3-700(c); permissive is the client seeks to pursue an illegal course of conduct 

· Attorneys’ fees 
· Reasonable fees 

· 1.5 ; a lawyer shall not make an agreement for or collect an unreasonable fee or an unreasonable amount of expenses 
· Factors to be considered in determining the reasonableness of the fee 

· (1) Time or labor required 

· (2) Novelty and difficulty of questions 

· (3) Skill required to perform properly 

· (4) Likelihood that acceptance of employment will preclude lawyer from other employment 

· (5) Customary fee in the locality for similar services 
· (6) the amount involved and the results obtained 

· (7) time limitations imposed by the client 

· (8) nature and length of the professional relationship with the client 

· (9) experience, reputation of attorney 

· (10) whether the fee is fixed or contingent 

· COMPARE 4-200 

· A member shall not enter into an agreement for, charge or collect am illogical or unconscionable fee 

· Unconscionability determined by the facts and circumstances which existed at the time the agreement was entered into UNLESS the parties contemplate that later events will affect the fee 
· All the same consideration BUT ALSO 

· (1) relative sophistication of the client 

· (2) informed consent of the client to the fee 

· (3) amount of fee in proportion to the value of services performed 

· Contingency fees
· 6147  

· Written contingency fee agreement (contingency fee agreements have to be in writing) 

· (1) be signed by the attorney and client

· (2) state the contingency rate 

· (3) statement of how costs work 

· (4) statement of any other fees for which the client may be liable 

· (5) statement that the fee is negotiable 

· EXCEPTION to rule that contingency fee agreements have to be in writing 

· (1) emergency where writing is impractical 

· (2) previous fee agreement with the client for the same kind of work 

· (3) GETS a writing from the client that a writing is not required 

· (4) client is a corporation 

· FAILING TO COMPLY 

· Voidable at the option of the client 

· Attorney entitled to a reasonable fee

· 1.5 contingency fee 

· (1) must be in writing 

· (2) signed by the client 

· (3) stating the method by which the fee is determined 

· 1.5; when can the lawyer not enter into a contingency fee 
· (1) representing a defendant in a criminal case

· (2) domestic relations matter, where the payment in contingent upon the securing of a divorce or upon the amount of alimony or support or property settlement 
· Payment of business expenses by the attorney for the client 
· 1.8 (e) a lawyer shall not 
· Provide financial assistance to a client 

· In connection with a contemplated or pending litigation 

· EXCEPT 

· (1) A lawyer may advance out of court costs and expenses of litigation the repayment of which may be made contingent on the outcome of the case 

· (2) a lawyer representing an indigent client can pay costs and expenses of litigation on behalf of client

· COMPARE 4-210 

· A member shall not directly or indirectly pay or agree to pay, guarantee, represent or sanction a representation that the member’s law firm will pay the  

· Personal or business expenses of 
· prospective client 

· existing client 

· EXCEPT 

· (1) with the consent of the client 
· (2) 
· Splitting fees between attorneys in different firms; 

· MR  1.5(e) 

· Lawyers not in the same firm can only divide a fee IF

· (1) 

· the division is made in proportion to the services performed by each lawyer 

· OR IF both lawyers assume JOINT RESPONSIBILITY (so you cant just get paid for referring or faming out a case to another attorney; you must continue to be on the hook for the client and on the pleadings) 

· (2) the client agrees to the arrangement in writing 

· Even if it is joint responsibility the client must be informed of the arrangement made between the attorneys 

· Cant push another lawyer onto the client 

· (3) the total fee is reasonable 

· CR 2-200 

· Can share legal fee with lawyer in another firm IF; 

· (1) the client has consented in writing after full disclosure 

· (2) the total charged the client is not increased due to sharing AND is not unconscionable 

· (3) cannot give gift or gratuity to a lawyer from another firm IF that gratuity or gift was offered on consideration of a promise, agreement or understanding that such gift or gratuity would be forthcoming or that referrals would be made or encouraged in the future 

· Splitting fees; lawyers and non-lawyers

· MR 5.4 

· (3) a lawyer or law firm MAY include a non-lawyer in a compensation OR retirement plan even though the plan is based in part on a profit sharing arrangement 

· Medical malpractice and contingency fee in California (B&P 6146)

· There is a cap on the award for pain and suffering of $250k

· Can get agreed to contingency fee 

· There is no cap on medical fees 

· For the medical fees recovered 

· 40% of first 50K

· 33% of next 50K

· 25% of net 500K

· 15% of all over 600K

· Counseling 

· 2.1 

· In rendering advice a lawyer may refer not only to the law but to other consideration 

· Moral 

· Economic 

· Social 

· And political factors 

· Comment 

· A lawyer should not be deterred from giving candid advice by the prospect that the advice will be unpalatable to the client 

· When a matter is likely to involve litigation, it may be necessary to inform the client (1.4 communication) of forms of dispute resolution that might constitute reasonable alternatives to litigation 

· A lawyer may initiate advise to a client when doing so appears to be in the client’s best interests 

· 1.4(b) 

· A lawyer shall explain a matter to the extent reasonable necessary for the client to be able to make an informed decision regarding representation 
· Comment 

· The client should have sufficient information to participate intelligently in the decisions regarding the objectives of representation AND the means by which they are so pursued, to the extent that the client is willing and able to do so 

· attorney advertising and solicitation 
· attorney advertising 

· 7.1

· A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services.  A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading.
· 7.4

· A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law 

· (a) Lawyer admitted before PTO can use designation “Patent Attorney”

· (b) Lawyer engaged in admiralty can use designation “Proctor in Admiralty”

· (c) Cannot state or imply certification in a particular field of law unless:

· (1)  certified by an organization approved by appropriate state agency or accredited by ABA
· (2) name of certifying organization is clearly  identified. 
· 1-400 (E)  (on the exam for sure) These are all violations of Rule 4-100 
· Considers advertising communication 

· (1) communication with any guarantees, warranties or predictions 

· (2) testimonials or endorsements UNLESS disclaimer (saying that the testimonial does not constitute a guarantee or warranty

· (3) communication which is delivered to a potential client who the member knows or reasonably should know is in such a physical, emotional or mental state that he or she would not be expected to exercise reasonable judgment in the selection of counsel 

· (4) communication transmitted at the scene of an accident, or in route to hospital, emergency care center 
· (5) communication which does not have advertisement or newsletter on it AND its envelope, EXCEPT professional announcements 

· (13) dramatization without disclaimer 

· (14) communication that sates or implies “no fee w/o recovery” unless it also states whether or not the client will be liable for costs

· (15) communication implying member is able to provide services in a language other than English unless the member can or it’s disclosed that the person who speaks such language is not a member

· (16) communication which states a fee for a service where the lawyer doesn’t charge that fee for at least 90 days after the communication or longer depending on medium, e.g., yellow pages, 1 year.
· MR 7.5 

·  (A) A lawyer shall not use a 

· Firm name

· Letterhead 

· Or other professional designation that violates 7.1 

· A TRADE NAME CAN be used BUT cannot imply a connection with 

· A governmental agency 

· OR charitable legal services organization 

· (B) if firm has offices in more than one state (jurisdiction) 

· Can use the same name AS LONG AS; 

· Its indicated which attorney’s are not licensed to practice in certain jurisdictions 

· (C) name of a lawyer holding public office shall not be used 

· During any substantial period 

· In which the lawyer is not actively and regularly practicing with the firm  

· (D) can only state you are a partnership or another entity if you are a partnership or an entity 

· 1-400 (e) trade names 

· (6) cannot state or imply a relationship with a government agency or public non profit legal services organization 

· (7) must have actual relationship with lawyer if one is stated (deceased lawyers OKAY) 

· (8) must have an “of counsel” relationship if one is stated or implied 

· (9) cannot be known by different trade names or firm names at the same time within the same community 

· (12) No communication which does not identify “the name of the member responsible for it”.  (With firms, at least one member has to be identified)
· Attorney solicitation 

· MR 7.3; soliciatation  

· (a) A lawyer shall not 
· by in-person, live telephone, or real-time electronic 
· contact solicit professional employment 
· when a significant motive for the lawyer’s doing so 
· is the lawyer’s pecuniary gain, unless the person contacted is:
· (1) a lawyer

· (2) has a family, close personal, or prior professional relationship with the lawyer.
· (b) A lawyer shall not even when not otherwise prohibited by paragraph (a), if:
· (1) the prospective client has made known to the lawyer a desire not to be solicited;
· (2) the solicitation involves coercion, duress or harassment

· (c) If lawyer contacts a prospective client the lawyer knows is in need of legal services with regard to a specific matter, the lawyer,
· must put “Advertising Material” on outside of envelope, unless it is to another lawyer or family member, close personal friend or past client.
· (d) Can participate in prepaid or group legal service plan who does solicit membership
· CR 1-400

· (B) “Solicitation” means any communication

· (1) Concerning the availability for professional employment by the member or a law firm in which a significant motive is pecuniary gain; 
· (2) AND which is 
· (a) delivered in person or by telephone, OR 
· (b) directed by any means to a person known to the sender to be represented by counsel in a matter which is the subject of the communication.
· C) A solicitation shall not be made 
· to a prospective client 
· with whom the member or law firm has no family or prior professional relationship UNLESS

· (1) solicitation is protected from abridgement by the Constitution 
· (2) A solicitation to a former or present client in the discharge of a member’s or law firm’s duties is not prohibited.
· MR 7.6 

· A lawyer or law firm SHALL NOT 
· accept a government legal engagement or an appointment by a judge 
· if the lawyer or law firm makes a political contribution 
· OR solicits political contributions 
· for the purpose of obtaining or being considered for that type of legal engagement or appointment
· MISC CA advertising not covered in class 

· 6151

· What is a runner or capper 

· Any person, firm, association or corporation 

· Acting for consideration 
· In any manner or in any capacity as an agent for an attorney or law firm 

· In the solicitation or procurement of business for the attorney at law 
· 6152

· It is unlawful for anyone, in any capacity to;
· Act as a runner or capper for any attorneys 

· OR to solicit any business for any attorneys in and about 

· Jails and prisons or other places of detention 

· Public and Private Hospitals 

· Courts 

· Public institutions, public places, public street and highways  

· Sanitariums, private institutions 

· Private property 

· 6157.1

· No advertisement shall contain 

· any false, misleading or deceptive statement 

· OR omit to state any fact necessary 
· to make the statements made, in light of the circumstances under which they were made 
· NOT false, misleading or deceptive 

· 6158; electronic media 
· Message as a whole must not be false, misleading or deceptive 

· AND the message must be factually substantiated 

· Conflicts of interest; Current Clients  
· MR 1.7 (a)

· A lawyer shall not represent a client if the representation involves a concurrent conflict of interest 

· A concurrent conflict of interest exists IF

· (1) The representation of one client will be directly adverse to another client 

· Comment 6; Need to obtain clients informed consent when representing another clients whose interests would be directly adverse 

· (2) OR there is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client 

· Comment 6; Need informed consent EVEN WHEN THE MATTERS ARE WHOLLY UNRELATED 
· What is the CA rule;

· 3-310 (c)

· A member shall not represent a client in a matter and at the same time and in a separate matter accept as a client a person or entity whose interest is adverse to the client in the first matter 

· 3-310(e) 

· A member shall not accept employment adverse to the client 

· whereby reason of the representation of the client 
· the member has obtained confidential information material to the employment 

· MR 1.7(b) ; a lawyer may represent a client notwithstanding a concurrent conflict of interest IF; 
· The lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client 
· Cannot assert adverse claim in the same litigation (cannot represent both plaintiff and defendant) 
· Each affected client needs to give informed consent in writing 
· What is informed consent 

· MR

· The agreement by a person to a proposed course of conduct 

· After the lawyer has 

· Communicated adequately information about the material risks 

· And reasonably available alternatives to the proposed course of conduct

· Must be confirmed in writing 
· CA 3-310 

· Client’s written agreement to the representation following written disclosure 
· Disclosure means informing the client 
· Of the relevant circumstances 
· And of the actual reasonably foreseeable adverse consequences to the client 
· Hot potato; Restatement § 132 
· Cannot drop a current client to represent another client adverse to the current client especially if it is in order to keep a far more lucrative client 
· Cannot drop the client like a hot potato (the other client becomes a former client; refer to below rules) 
· MR 1.9 (application of this rule)  SAME IN CA; refer to 3-310(C)(2) and 3-310(E) 
· The client you drop becomes a former client 

· A lawyer who has formally represented a client in a matter shall not thereafter represent another person in the same or substantially related matter in which the person’s interests are materially adverse to the interests of the former client UNLESS 
· (1) informed written consent 

· BUT 

· (c); a lawyer who has formally represented a client in a matter shall not thereafter use information relating to that representation to the disadvantage of the former client 

· 1.16 (a) (1) and 3-700(B)(2) 

· Because the lawyer cannot use this information in their current representation then they have to withdraw as to both (they cannot us the information to benefit their current client (because they obtained the information from the former client in confidence) represent the client with sufficient competence and zeal)
· Conflict of interest; prospective clients 

· CRPC § 3-310(e); includes prospective client; 
· A member shall not accept representation adverse to a client 
· The definition of client includes prospective client 

· Where by reason of the representation of the client 
· The member has obtained material information material to the employment 

· 1.18(c); 

· A lawyer OR his firm SHALL NOT 

· Represent a client whose interests are materially adverse to those of a prospective client 

· In the same or substantially related matter IF 

· The lawyer received information 

· From the prospective client 

· That could be significantly harmful to that person in the matter 

· EXCEPT; look to (d)

· MR 1.18(d); allows other attorney’s in the firm to represent the client in limited circumstances 
· when the lawyer has received disqualifying information representation is permissible IF

· (1) both the new client and the prospective client have given informed consent, confirmed in writing 

· (2) OR the lawyer who received the information took 

· Reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prospective client 

· (i) AND the disqualifying lawyer is timely screened and apportioned no part of the fee therefrom

· Isolation of the lawyer from participation in any matter through the timely imposition of procedures within a firm that are reasonably adequate under the circumstances to protect information that the isolated lawyer is obligated to protect

· (ii) AND written notice is promptly given to the prospective client  

· 1.10;  imputed conflict; vicarious disqualification 
· while lawyers are associated in a firm 
· none of them shall knowingly represent a client 
· when any one of them practicing alone would be prohibited from doing so 

· no specific rule in CA but in accord with MR 

· Do not allow for screening as a cure for imputed conflicts other than for government lawyers or non-legal personnel 

· Gifts from clients 

· 4-400; a member SHALL NOT 
· Induce a client 
· So a member may accept a gift from a client (subject to general standards of fairness and undue influence) 
· to make a substantial gift (including testamentary gift) to the 
· member 
· member’s child, spouse, parent, sibling or spouse 
· EXCEPT where the client is related to the member  
· Sex with clients
· 3-120 (B)
· (1) A member shall not 
· Require or demand sexual relations with a client 
· Incident to 
· OR as a condition of 
· Any professional representation
· (2) A member shall not 
· Employ coercion, intimidation or undue influence 
· In entering into sexual relations with a client
· (3) a member shall not 
· Continue representation of a client 
· With whom the member has sexual relations 
· IF such sexual relations cause the member to perform legal services incompetently 
· NOTE 
· (1) sex with spouses OKAY 
· (2) sexual relations which predate AC relationship OKAY 
· Conflict of Interest; Representation of 2 or more clients in the same civil case (they are both on the same side
· MR 1.8 (CR 3-310 practically identical) ; conflict of interest when representing multiple parties on the same side during settlement 

· A lawyer who represents more than one client party on one side of a case 

· Shall not participate in making an aggregate settlement of the claims of or against the client 

· UNLESS 

· Each client gives informed written consent after being informed by the lawyer of the 

· Existence and nature of all the claims 

· AND the participation of each person in the settlement (have to tell them what each party is going to get in the settlement)

· REMEMBER THE PLUS FACTOR for MR; the lawyer has to feel like they can represent both clients properly (competent and diligent representation to each client)

· Conflict of Interest; representation of 2 or more clients in different civil cases 
· MR - 1.7 (a) 
· A lawyer shall not represent a client IF 
· the representation involves a concurrent conflict of interest  
· A concurrent conflict of interest exists if:
· (1) the representation of one client will be directly adverse to another client; or
· (2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client 

· COMMENT 

· The mere fact that advocating a legal position on behalf of one client might create precedent adverse to the interests of a client represented by the lawyer in an unrelated matter does not create a conflict of interest HOWEVER  
· A conflict of interest exists IF

· there is a significant risk 
· that the lawyer’s action on behalf of one client 
· will materially limit the lawyer’s effectiveness in representing another client in a different case 

· for example when a decision favoring one client will create a precedent likely to seriously weaken the position taken on behalf of the other client. 

· CRPC § 3-310©(2) 
· A member shall not
·  accept or continue representation 
· in a matter in which the interests of the clients actually conflict
· CAN BE CURED BY INFORMED WRITTEN CONSENT  

· CRPC § 3-310(B)(3) 
· A member shall not 
· accept or continue representation of a client 
· without providing written disclosure to the client 
· where the member has or had a 
· legal, 
· business, 
· financial, 
· professional, 
· or personal relationship with another person or entity the member knows 
·  would be affected substantially by resolution of the matter 

· Conflict of Interest; Representation of Multiple Criminal Defendants in the Same Matter 
· MR 1.8(k) 

· A lawyer who represents two or more clients SHALL NOT

·  participate in making aggregated settlements as to 

· guilty 

· or nolo contendre pleas

· UNLESS 

· Each client gives informed consent in a writing 
· signed by the client 

· Disclosure includes 

· The nature of all the pleas involved 

· And the participation of each person in the plea agreements 

· 3-310(D) 

· A member who represents two or more clients SHALL NOT

·  enter into an aggregate settlement of the claims of or against the clients
· WITHOUT the informed, written consent of each client.
· Conflict of Interest; Conflicts between current and former clients 

· Conflict of Interest; Conflict between attorney and client 
· Litigation Ethics 

