Ethical Lawyering – Brain – Fall 2007 – Adam Feit


Disciplinary Process

Who Regs As?

1. Self-governed by ST Bar 

2. ST SC inherent powers = final arbiter

3. NY/CA exception

When do U have 2 Report Attorney Misconduct?

1. Know of the conduct

2. + raises subst Q fitness/honesty

3. Not in CA
Do U have 2 report Attorney Misconduct in CA?

No
When do U not have 2 Report Attorney Misconduct?

1. Rep’ing accused A
2. Info learned in AA
Can A accused of Misconduct use the 5th?
yes
What happens if U R Charged w/ a crime?

1. Any crim w/ MT( immed susp

2. Until conviction/appeal final

3. Convicted → susp or disbar
When R U Summarily Disbarred?

1. Conviction = final

2. Element of crim= deceive/defraud/steal

3. + done in practice of law

Who Must Inform Bar when Attorney commits a Crime?
1. DA
2. CT clerk
When Can U B Susp/Disbarred?

1. Crim w/ MT

2. Any act of MT (even if not crim/not committed as A) 

3. Disobey CT order

4. Appear 4 another w/out auth

5. Lend name to B used by non-A

6. Advocate gov overthrow
Hypo: CA Attorney convicted of DUI in Florida. What punishment?

1. Key = M/T

2. Misdemeanor → Susp

3. Felony DUI → Disbar

Hypo: Attorney cheats on taxes in past. SOL has run. Can bar punish?

1. Yes
2. Any dishonest/corrupt act = punishable 
3. Even if personal
Can Foreigners take the Bar Exam?
1. Cit not req’d
2. CL country → sit 4 CA bar

3. Non CL  → petition bar
What R the 3 STs w/ no Bar Reciprocity?

1. CA

2. FL

3. HA


What happens when Bar Examines Applicants Moral Character?

1. Time looked at = now

2. BOP on applicant

3. No auto disqual 4 felony

4. Ultimate decision = ST bar

UPL

Common Examples of UPL?
1. “Tribunal” appearance unless statute

2. Customized legal advice

3. Ks, conveyances, wills

Can “Disbarred” Attorney appear B4 Admin Agencies? 

Fed → maybe

ST →No

1. b/c ≠ lay person


Multi-JDX Practice

What reqs so out-of-st A can appear before a CA Trial CT?

1. Pro Hac Vice

2. Must B member of other ST
3. Associate w/ CA member

What reqs so out-of-st A can appear before CA Supreme CT?
1. no PHV needed
2. Just special expertise
Can an out-of-st Attorney give Advice in CA?

1. Yes if lit pending
What reqs so out-of-st Attorney can appear in CA Arbitration?

1. Similar 2 pro hac vice

2. Apply 2 arbiter

3. No need 2 associate w/ CA member

Multi-JDX Prac: Where can an out-of-st Attorney B punished 4 misconduct?

1. Subject 2 both JDXs

2. Place of misconduct + home
3. (Only if place of conduct considers it a violation)

1. Unless no DP/ Grave Injustice
4. Home can punish harder

Multi-JDX Practice: The Law of Which ST applies when Punishing an Out-of-
St Attorney? 
1. Lit → JDX of Tribunal

2. Trans ( place of conduct or predominant effect felt
What’s the MRs on Multi-JDX Practice?

1. Must assoc w/ local 4 filed lit

2. No assoc needed if:

a. Pending Lit 

b. Arbit

c. Reas related 2 home prac
Multi-JDX Prac: What R the Rules 4 “In-House Counsel”?
1. Must B member somewhere 
2. No CT appear/PHV allowed
3. Must register w/ CA Bar + CLE

Client Trust Funds
Where must an Attorney place “earned fees” or “gen available 2 me” retainer?

Personal acct

Once earned→promptly w/draw 

No commingling

Where must an Attorney place “advances for costs”?
1. Client trust fund

What happens 2 leftover money in client trust fund when work done? 

1. Unused $ returned
What if there is a $ dispute?

1. Keep separate

What Must A do when he receives a settlement check?

1. Deposit in trust fund
2. Promptly notify C

3. May immed take cut of fees

4. Pay C as requested
What happens 2 interest earned by client trust fund?

ST bar → public funding

What R A’s Duties when receiving C’s property?

1. ID and label

2. D of safekeeping

3. Breach = spoliation

A/C Relationship
When does an implied A/C relation form?

1. C reas believes it
2. C shares confidential info w/ A

3. C seeks/receives legal advice

4. C manifests intent + A fails 2 manifest lack of consent

What are the Consequence of an A/C Relation?
1. D of confidentiality

2. A/C priv + work product

3. COI issues

4. Discipline rules triggered

5. Malpractice potential
6.  “No Contact” Rule

How do you avoid implied A/C Relation?
1. Make it explicitly clear 2 C

2. C must have no reas belief otherwise

Is Ghostwriting OK?
1. Rule 11 concerns

2. 4 making unsigned reps 2 CT

3. Not allowed (but very common)

Does a “Special Appearance” by a Temp Attorney form a A/C Relation?

1. Yes
2. Temp owes duty 2 C

Can U limit the scope of your representation? 

1. Yes if reas under circumstances
2. + C gives informed consent


Can U Prospectively Limit Malpractice Liability?

1. MR → OK if C independently rep’d in making K

2. CA → No

What if there is no K btwn A/C?

1. C may void K

2. But still pay reas fee 4 work done
When is no K Needed 2 Perform Legal Services?

1. Emergency

2. Prior K/similar kind of work

3. C writes that K not needed

4. C = Corporation

Insurance Issues

If INS hires A, who is the duty owed 2?

1. D owed 2 C

2. Even though INS pays

3. INS can set econ parameters, but can’t direct lit

4. Don’t have 2 disclose C’s confidential info 2 INS

What if INS rejects settlement offer and C stuck w/ Big V?

1. If INS rejection unreas 

2. Then INS responsible 4 overage
Corporation Issues

When A represents a corp, 2 whom is the duty owed?

1. D 2 entity, not individ members
2. If A learns of adverse interest by employee

a. Must stop implied A/C from forming

b. must disclose Corp is client

c. “I am not your attorney”

CA: Can In House Counsel Rep Both Corp and Employee of Corp?

3. No

Limits on A/C Relationship

Does an Attorney owe a duty 2 Class Action Members?

1. No

2. MR don’t apply

3. Judicial safeguards instead (i.e. judge approves settlement, members can opt out)

When Can an A/C Relation Not B Established?

1. When violates MR or law

2. Phys/mental impairment

Do U have 2 inform C of Settlement Offers?

1. Crim → all offers

2. Civ → all written offers + “sig” oral
3. Nominal offers→ maybe
What are C’s rights in Civ Case?

1. Right 2 accept settlement

2. Determine objective of lit

3. Limit tactical decisions

4. Make important decisions

What are C’s rights in Crim Case?

1. Plead

2. Testify

3. Waive jury

4. Appeal

What are C’s rights in Crim Appeal Case?

5. No right 2 raise all non-friv issues

6. No right 2 self-rep’n 

Does U have duty 2 appeal 4 Crim C?

1. no

Declining Representation

When may A decline to take C? 
1. Violates MR or law

2. Unreas $ BDN

3. Personal repugnance
What must A do when declining C?

1. Inform of SOL

2. No opinions on the merits

Ending A/C Relationship
When does A/C Relationship End?

1. Letter w/ clear lang

2. Malpractice suit 

3. Act of C with unmistakable intent 2 end

4. Matter hired 4 ends

When may C Fire A?

1. Anytime w/out cause

2. But must pay for services rendered
What Happens 2 Contingency fee if C Switches A prior 2 verdict?

5. Automatic lien on judgment
6. Prior A gets equitable amount
When must A Withdraw?

1. Rep’n will violate law

2. M/P impaired
3. A fired

4. CA: Lit 4 harassment

When may A Voluntarily Withdraw?

1. Being used 2 commit crim

2. C susbt fails obligation, after warning

3. Unreas $ BDN

4. Good cause

5. Failure 2 pay

6. Knows C will lie on stand
What must A do when ending A/C  Relationship? 

1. Reas steps 2 protect C’s interests

2. Return unpaid $
Does the D of Confidentiality continue after representation ends?
1. yes

Can U Retain C’s Files until they Pay (Retaining Lien)?

1. MR → OK
2. CA → No
When U R Fired, do you have 2 turn over Files?

1. Must all files, except WP
Law Firm Issues

Can A sue Firm 4 wrongful termination?

1. Yes

2. After awhile must B 4 good cause

Can Law Firm Restrict Departing As Right 2 Practice?

1. No
2. Client has right 2 choose any A 

Does A Have FD 2 Their Firm?

1. Yes

2. No moonlighting
Attorney Misconduct

When are A’s wrongs attributable 2 C?

1. Agency law
2. A’s neg binds C
3. But Crim/IT beyond scope
4. But “Innocent C rule”

When can C reverse default judgment caused by A’s misconduct?

1. Client abandonment
2. Excusable neglect
1. Post office screw up

2. Solo-prac heart attack

What if A accepts settlement w/out C’s permission?

1. C can void settlement 

Attorney Malpractice Claim

What’s the Standard of Care?

1. GP – reas competency

2. Specialist – compared w/ like

What Acts are Immune from Malpractice?

1. Trial Tactical Errors

2. Mistake in unsettled point of law

3. Some errors in judgment made in good faith

What must C show 2 win?

1. Lit → case w/in case (would have won)
2. trans→ would have got better deal, or better off w/ no deal

When Does A owe Duty 2 Non-Client?

1. Will → heirs
2. Primary Beneficiary of work
3. Op letter w/ invited reliance
What happens 2 the $ in breach of FD?
1. Equitable constructive trust placed on A’s profits

2. Don’t have 2 show malpractice elements
What Defenses against A Malpractice?
1. Contrib
2. Acting under Partner’s reas orders in ethically unclear sits
3. Trans - C sophis’d party w/ knowledge/experience

What’s the SOL on A Malpractice?
1. 1 Yr after P discovers/could have disc

2. Or 4 years since misconduct

3. 3 exceptions

a. Continuing rep’n
b. Willful concealment

c. C legal/phys disability

What’s a “Tolling Agreement”?
1. K 2 freeze SOL/preserve rights

2. While A +C negotiate n good faith

When’s the Partner Responsible for Associate’s Malpractice?

1. P knows/orders misconduct

2. Or P knows B4 and doesn’t stop

Claim 4 Ineffective Counsel 

What’s a Strickland claim?
1. Claim 4 ineffective crim counsel
2. D must show “serious error”
3. AND “prejudicial effect” from error

Strickland Claim: What’s “Serious Error”?

1. Something outside reas prof judgment

2. Can’t challenge strategic move after thorough investigation
3. No investigation OK if reas
4. High presumption of no error

Strickland Claim: What’s “Prejudicial Effect”?

1. But 4 A’s error, result would have been different

Strickland Claim: When’s Prejudice Presumed (Auto-Reversal)?

2. Denial of access 2 counsel

3. ST interferes w/ rep’n
4. Appointment of unqualified A

5. Sleeping Judge

6. COI → objection + Judge doesn’t sever
7. Judge has “reas 2 know” (pros tells of COI) + doesn’t inquire

Strickland Claim: What if Counsel Sleeps during Trial?

3. Not IC per se

Malpractice in Crim Case: What Must the Accused Show in a Malpractice Claim?

4. D must prove “actual innocence”


Work Product Doctrine

What’s WP?

1. Doc/tangible thing

2. Made in anticipation of lit

3. By or for a party

What’s Not WP?

1. Prepared in ordinary course of biz

2. Conversation

What Does WP Protect Against?
1. Discovery of WP doc

2. No the info/facts itself

What R the 2 Types of WP?

1. Opinion (A mental impressions)

2. Ordinary (everything else)

When’s “Opinion” WP Discoverable? 

1. When waived

2. “Put in issue” (bad faith/malicious pros)

When “Ordinary” WP Discoverable?
1. Subst need

2. No equivalent

Can Adverse Party see docs wit used 2 refresh memory?

1. Yes

2. But can’t see “selection + compilation”


How’s WP Waived?

1. Purposely or accidentally

2. If given 2 testifying expert wit

3. If collected in bad faith

4. C trying to “wash” docs through A

How long does WP last?
1. Through subsequent lits

Who Owns WP?

2. C

3. C has last word if wants 2 waive

Attorney Client Privilege

What does the A/C Priv Protect?

1. Confidential communications

2. Seeking/obtaining legal advice

3. Btwn A + (potent’l) C
When is the A/C Priv Invoked?

1. Under threat of subpoena

2. Get out of testifying card
Who holds the A/C Priv?

3. C
4. But must B asserted by A if present
1. What happens to A/C Priv upon death?

2. C dies → continues until estate closed

3. A dies → continues b/c held by C
What’s the scope of A/C Priv when Corp is the Client?

1. Any employee of corp

2. If confidential communication


When can A violate the A/C Priv and reveal C’s secrets?

1. When A used 2 commit crim/fraud

2. 2 prevent D/SBH
3. Malpractice suit

4. Will – re: C’s competency

What if Adverse Party Accidentally Recieves Privliged Docs?
1. Return or destroy

2. Promise not 2 use

3. Seek CT order that priv waived

Joint Representation: Does waiver of A/C Priv by C1 waive C2’s priv?

1. No

A/C Priv: What’s the Partial Waiver Doctrine?

2. Producing part may waive whole


Confidentiality

What’s the Duty of Confidentiality?

3. A can’t reveal info re C’s rep’n
4. confidences + secrets
Duty of Confidentiality: When Can U Breach it and Reveal C’s Secrets?

1. Informed consent

2. Implied auth 2 carry out rep’n

3. Seeking ethical advice
4. Malpractice C/D on A’s behalf
5. Bar inquiries

6. CT order

Duty of Confidentiality: When May you Breach it 2 Prevent Harm?

1. MR → 2 Prevent D/SBH, rectify or prevent financial harm caused by your services

2. CA → 2 Prevent Crim acts of D/SBH only


Duty of Confidentiality: What if A knows of “Enron Fraud”?

1. MR → Must tell BD, w/draw, may tell auth

2. CA → May tell BD, must w/draw if violates ethics, may 4 fraud, can’t tell auth 

Can A Report “Enron Fraud” 2 Authorities?

1. May if BD fails 2 fix + reas related to A’s services 2 C

2. May tell 2 prevent, fix injury 2 another caused by your services
3. CA → no
Duty of Confidentiality: What’s the Safe Harbor Rule?

1. If A reveals enron fraud

2. ST bar won’t punish for breaching confidentiality

3. CA – F that, do so at your own risk
Client Wants 2 Commit Fraud: Do U Have 2 W/draw?

1. MR → Yes

2. CA → Only if it violates ethics

Client Wants 2 Commit Fraud: Can U Warn Vic?

1. MR → OK

2. CA → NO




Fees
Can Bar Sanction A 4 Excessive Fee?

1. Yes, even if C agreed 2 it +pays
2. Even CFs

3. Can’t charge C 4 A’s “education”
Is Double Billing Kosher?
1. No
2. Becomes C’s windfall 

What’s the Rational of Contingency Fee Agreements? 

1. Rep’n 4 people w/out means

2. Incentive 2 win 
3. Screen – so As don’t take loser cases

4. Spread risk btwn A +C

What’s the EU’s Approach 2 Fees?
1. Loser pays winner’s A
2. Bad b/c C may have colorable claim but can’t afford 2 lose

Can A Recover $ if C rejects Settlement and then Loses at Trial?

1. No
2. C’s absolute unwaiveable right 2 accept/reject settlement

3. Strike any K otherwise

How R Attorney “Costs” Treated?
1. Loans 2 C
2. C must repay, but A can waive

3. May be contingent on winning

When R Contingent Fees Not OK?

1. Crim (CA OK)

2. Divorce

What $ Does A Get if CT Voids an unreas contingency Fee K?
1. Reas value of services

What $ Does A Get if C Fires A Midway Through Contingent Case, + Later Wins?

2. A2 pays A1

3. Something proportional 2 contribution

If Law Firm Represents Self in Fee Dispute, Can Firm Recover Fees?

1. No recovery 4 self-representation

2. Better 2 hire outside firm
Profit Sharing: Can A Link Staff’s Compensation 2 Profits?

1. No

2. So non-A’s interests don’t interfere w/ pro judgment/ethics

3. Risk of loss falls on A only

4. Lean times → staff must still get paid

Can A Offer Ancillary Services (Sell INS, RE?) w/ Legal Advice?
1. No

2. COIs
3. 2 much pressure on C

What are the reqs 4 Contingency Fee Agreements in CA?

1. Oral OK, writing prefered

2. Both must sign

3. Stmnt of rates, costs, fees

What if Contingent Fee Agreement =  Improper?

1. C may void

2. But still pay reas fee 4 work done
When Can a Fee be Split?

1. Fee = reas

2. Written consent 

3. MR → joint responsibility or proportionality

4. CA → Total charge not increased

Is a Referal Gift/Gratuity OK?

5. CA → OK if gratuitous

6. MR → no

What if U R asked 2 sue Corp you own lots of Stock in?

1. Disclosure only

2. No written consent needed
What if U Want 2 Fly 2 London 2 Depose a Wit, But C’s Doesn’t Want 2 Incur the Cost?
1. Can’t charge client

Advertising
What’s the difference btwn Advertisement + Solicitation?
1. Ad = media communication directed at pub

2. Solicit = In person A initiated contact towards non-A
What are the Reqs of Lawyer Ads?
1. Truthful + non-deceptive

2. Certifications → must state by who

3. Other languages → by who?

4. Name requirement

5. Must indicate “Ad”

What are the Limits on Lawyer Ads?

1. No guaranties, warranties, predictions

2. Contingency fee→state if C pays costs

3. Prices good 4 1 yr

When is “Commercial Speech” (Advertisements) Constitutionally Protected?

1. Concern lawful activity

2. Non-deceptive

What R the Restrictions on Law Firm Names?
1. Can’t imply connections w/ gov agency, charitable org

2. Must indicate where each A admitted

3. Must have actual relationship w/ each named A (deceased OK)

4. 1 name in same community
Can an Attorney Solicit Legal Work?
1. No

2. Unless other A, family, friend, prior pro relation 

Can Civ Rights As solicit legal work?

1. OK 2 vindicate civ rights

2. Even if fees recoverable by stat

3. b/c of pol interest

Why are Solicits Banned but Ads OK?

1. solicits → coercive nature

2. Invades privacy

R Targeted Mailings Kosher?

1. Yes

2. More like ad than solicitation

3. Brief off limits (30 days) OK

Conflicts of Interest
4 Punishments 4 COI?

1. Bar disc
2. Malpractice/FD breach
3. Restitute $
4. Disqualification

Can Tactical Moves Create COI?

1. Not allowed

2. No tactics 2 disqualify opp A w/ COI 

Can A take inconsistent Legal Positions 4 Different Cs?

1. Yes if diff times in diff tribunals
2. Unless winning 4 C1 will be precedent against C2
Suing a Current C
COI: What If A finds himself suing a Current C?

1. Must w/drawal
2. Even if case unrelated

3. Unless informed written consent
Can A Sue a Current C?

1. No 

2. b/c Cs’ interests = directly adverse

What’s the “Hot Potato Rule”?

1. A can’t drop C like hot potato

2. 2 take more lucrative case against C

Representing Multiple Cs in Same Civil Case
Is it OK 2 Represent Multiple Cs in Same Civ Case?

1. OK unless Cs’ interests = directly adverse
2. Or risk of limiting rep’n
What Must A Do 2 Avoid Disqualification when Rep’ing Multiple Cs in Same Case?

1. Informed written consent

2. Inform all Cs of settlement/plea offer

Can A Represent Multiple Cs in Same Crim Case?

1. OK, even if COI
2. If A objects → J must appoint new A
3. If A don’t object → UP must be shown
Suing a Former C

Can A sue a Former C?

1. OK if new matter unrelated
2. Can’t use confid info against former C

Can A Represent Spouse of Former C in Divorce?

1. Probably no 
2. b/c knowledge of C’s confid info
Prospective C Rules
What if A learns Disqualifying Confidential Info from Prospective C?

1. Can’t use it

2. Screen A
a. Reas measure 2 avoid exposure

b. Can’t share revenue

c. Written notice

Is A’s COI imputed 2 firm (vicarious disqualification)?

3. Yes

4. Unless screened

Can A sue Org/Corp he used 2 Rep?

1. Maybe disqualif’d
2. 2 know gen policies + practices √
3. Knowing specific relevant facts X
If A Migrates 2 New Firm, is the Firm Disqualified?
1. CA/MR = irrebutable presumption of shared confidences

2. Use waivers

3. Fed = rebuttable

If A planning 2 Switch Firms, what do they have to do?

1. Duty 2 tell Cs 
Can Secretaries, Paralegals who jump ship disqualify new Firm with a COI?
2. Yes, but less strict standards

Can Former Gov A Work on Same Case in Pvt Practice?

3. No

4. Unless gov consents

5. Judicial clerks → absolutely not
Can Gov A negotiate pvt employment w/ C or Firm involved in Same Case?

1. No

2. Law clerk OK if J knows + screened
Crim: Can A Defend C w/ COI against Former C (i.e. New C killed former C)?

1. Not automatic strickland
2. Must prove prejudice
When’s Screening Work?

1. CA → never

2. MR → Prospective C/Law Clerk/Judge

Conflicts of Interest Between C + A’s Personal Interests
What Reqs when A Enters into Biz Deal w/ C?

1. Fair terms

2. Written advice 2 seek indie counsel

3. Informed written consent

How do you Prevent Disqualification? 
1. Waivers

2. Screening

COIs: When do you need “Written Disclosure”?

1. When A has biz, personal COI w/ C

2. B/c C can always reject + hire another 
COIs:When do you need “Informed Written Consent?”

1. COI w/ current and former Cs

How is Breach of FD different from Malpractice?

2. No case w/in case req
Can you profit from C’s Confidential Info?

1. No
2. Unless informed written consent

Can negotiate Media Rights while Rep’ing C?

1. Must wait until rep over
2. CA → OK w/ informed consent

Can you solicit Gift from C?

1. No

2. No testamentary gifts unless family member

Reqs when A Settles Malpractice Claim w/ C?

1. Written advice 2 seek indie counsel

2. + given reas opportunity

Can A have Sex w/ C?

1. Only if consensual at time of forming A/C relation

2. Doesn’t disqualify firm

What if A disagrees w/ C’s Beliefs?

1. Rep of C ≠ endorsement of views

2. Repugnant → permissive w/draw

Is Entire D.A. Office Disqualifed if 1 of Their Own is Wit/Victim?

4. Yes

5. Bring in A.G.

Lawyer Spouse Problem: What if opposing party is rep’d by your relative?

1. Written disclosure
Can 3rd Party Pay for A’s Services?

1. Yes unless interfere w/ pro judgment

2. C’s info remains confidential 

3. Don’t have 2 share w/ payer


Litigation Ethics
Can you Argue Against Precedent?

1. Yes unless no reas chance of success
2. Good Faith
What’s a “Vexatious Litigant”?

1. Fed → Bad-faith lit
2. CA → After 5 filings kicked on merits, judicial approval 2 sue
Is a Lawsuit Frivolous b/c A thinks C will ultimately lose?

1. No

2. So long as “colorable” claim

Can U give personal opinions in trials?

1. No ops of wit cred, guilty, innocence

2. OK in CA

What R the Limits on Zealous Advocacy?

1. Can’t allude 2 irrelevant matters

2. Inadmissible E

3. Can’t assert PK of Fs
When must U disclose Adverse Authority?

1. Known adverse auth in controlling jdx

2. Applies 2 any tribunal, hearing, CT
3. D runs until case closed
4. CA = not req, but some CTs sanction

Can U talk 2 Judge in pvt?
1. No ex-parte communs
Can U talk 2 Jurors?

2. During trial → no

3. After → yes, unless they don’t want
4. No misreps, coercion allowed

Can U Advise a Person 2 Refrain from Giving Info?

1. OK if relative, employee, agent of C

2. + reas belief won’t hurt their interests

3. “There’s no obligation” 2 speak = OK

4. CA → can’t tell them 2 hide

Can Expert or Lay Wits B Paid on Contingency?

1. No
2. Hourly only

3. Can’t have stake in outcome
Extrajudicial Stmnts

What Kinds of Extrajudicial Stmnts R OK?

1. Case update
2. Scheduling

3. Requests 4 pub help

4. Warning of danger

5. ID of accused

6. Stmnts 2 defend against UP
What Kinds of Extrajudicial Stmnts R Not OK?

1. Stmnts 2 media
2. w/ likelihood of UP

When can U testify in a case in which you are advocating?

1. uncontested matter

2. re: fees

3. disqualif’n would BDN C

4. CA → OK w/ C’s consent


Client Perjury

What should U do w/ False E?

1. Actually know → can’t offer

2. Reas belief → may refuse

3. After the fact → remedial measures

What if C lied 2 CT?
1. Case open → must remedy

2. Case closed → may remedy
What if C will lie 2 CT?

1. Counsel against, urge 2 recant

2. Refuse 2 call (except crim)

3. Tell CT

4. Try 2 w/draw
What if U know C has Threatened, Bribed Wits, etc.?
1. Must do remedial measures

What if Crim Accused wants 2 Lie on Stand?

2. Counsel against
3. Tell CT

4. Try 2 w/draw
5. Narrative test, no mention on cross

No Contact Rules
Can U talk 2 Individ Rep’d By Counsel? 

1. Not w/out consent

Can U talk 2 Employees of Corp Rep’d By Counsel?

2. OK unless it’s one w/ auth 2 bind corp

3. (party admissions)

4. Alleged wrongdoer X
Can U talk 2 Former Employees of Corp?

1. Yes

Can Parties Directly Contact Each Other?

2. Yes

3. Work it out themselves

Malicious Prosecution
Malicious Prosecution: What’s the Elements?

1. P wins prior action

2. No probable cause

3. Suit brought 2 harass, vex, annoy

Malicious Prosecution: What’s the defense?

1. “Defense of counsel”

2. Said it was a good claim

What’s “Abuse of Process”?
1. Any use of legal process

2. Discovery, lis pendens, etc.

3. 4 improper, extortion purposes

Tangible Evidence

What if C Gives U Tangible E (the gun)?

1. Warn C of duty 2 give 2 pros

2. Non-destructive testing OK

3. Must give 2 pros (don’t reveal source)

What if C gives U Stolen Goods?

1. May return w/out attribution

Can U Check out the Scene of the Crime?

2. OK, but if tamper → disclose

What if C tells U of Prior Crimes?

3. Can’t reveal

4. Duty only 2 prevent future crimes

Restrictions on Practice

Can a Settlement Agreement limit Your Right 2 Practice?

1. No
Can Settlement Agreement limit the use of info in another case?
2. No

Are Secret Settlements OK?

3. Yes, unless voids pub policy

4. Health + Safety Concerns

Can Settlement Agreements limit the right’s to attorney’s fees?

1. Yes

2. C’s right 2 settle

Can Settlement Agreement limit right 2 report A to ST Bar?

1. No
Can U give C a loan?

1. Lit expenses only

2. No living expenses

3. CA → OK if after rep + in writing
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