· Fees 

· Conflict of interest just by charging the clients – get more money by letting cases go longer, etc

· Cal, unconscionable

· Model, unreasonable

· What happens when someone else pays your fee

· Wheeler factors

· Same for ABA Model, Cal

· Don’t freak out if you see high rate; always do Wheeler analysis

· Differences when someone can pay for something for someone and when they can’t

	
	Model Rules
	CA Rules
	Practice Tips

	Are fees excessive?
	Unreasonable

No double billing
	Unconscionable

Almost anything in a retainer agreement, to which the client agrees, will go
	Slightly better for lawyers in CA



	Wheeler factors (to determine whether unreasonable or unconscionable)
	Time and labor

Whether case will preclude taking other cases

Customary fee

Amount involved and results

Time limits

Nature and length of prof relationship

Experience and ability 

Whether fee is fixed or contingent.
	Same, PLUS:

- Whether fee in proportion to value of services

- Relative sophistication of atty and client

- Informed consent of client to the fee
· - Novelty and difficulty of the questions involved and the skill requisite to perform the legal service properly


	Only Cal difference that matters is informed consent, because will negate unconscionable; if it’s in the retainer agreement, and client consents, won’t be overturned



	Referral fees
	No
	Yes

  Client consents in writing 

  Total fee can’t be increased
	If get ref from AZ lawyer, and send check, AZ bar could go after you

	Sharing fees w/ non-lawyer
	No (though bonuses based on general profitability of a firm are okay)
	Same
	

	Lending client money
	LITIGATION-RELATED EXPENSES ONLY

Can pay court costs and litigation expenses for someone who has no money

Can advance court costs and litigation expenses, repayment of which may be contingent on outcome
	Can pay court costs and litigation expenses for someone who has no money

Can advance court costs and litigation expenses, repayment of which may be contingent on outcome

NON-LITIGATION RELATED

After employment

  Cannot make representations, before employment, that you’ll lend money

Promise to repay must be in writing
	Don’t lend money

	Retainer Agreements 
	Writing not required, but preferred
	Need agreement if looks like fees will top $1000

     Except:

       Corporate clients

       Emergencies

       Informed waiver in writing

       Client does reg. bus. w/ you
	Always get retainer agreement

	Retainer money
	Into entirely separate, interest-bearing account

To be returned at end of case

If worried they won't pay fees, can periodically bill client and with client's signed approval, can draw out of retainer account
	
	

	Contingency fees
	In writing
	
	Can take a contingency fee as large as 50%, as long as no state statute prohibits, and as long as it’s laid out in agreement

State in writing that costs not included


	Limits to contingency representation
	No domestic relations matters related to divorce, alimony, support, or property settlement

No representation of a D in a criminal case
	Can take any matter on a contingency basis
	Taking D in criminal matter on contingency makes no sense – if I can get you life instead of the death penalty, I get $100,000 – ?

	Early termination
	On contingency case, lawyer entitled to quantum meruit (reasonable value of services), subject to the limitation of the K
	
	

	Third party payment of fees
	Client gives informed consent

No interference

Confidentiality maintained
	Must get client’s agreement in WRITING
	

	Services/property for fees
	Can do it
	
	Conflict of interest problem; you’re advising them that the value of your services is worth the value of theirs


· Conflicts

· If we see multiple parties, or a situation where the lawyer might have some interest, have to think about possible conflicts

· Both essay and MC: is it conflict or not

· Former client, etc

· She doesn’t test on judges, but bar could, on MPRE

· Cal, can’t buy property at foreclosure trustee sale

· Sex w/ client

	
	Model Rules
	CA Rules
	Practice Tips

	Former client
	Is this truly a former client?

  How much time since rep, etc.

Does the previous relationship give you an unfair advantage?

Conflict can be waived

  Waiver has to be knowing, reasonable
	
	Inform, even if no conflict

	Multiple clients
	Can represent all, as long as lawyer does not foresee actual conflict, and gets WAIVER for potential conflict

If actual conflict arises, must withdraw from all

   Unless all agreed, and had own lawyer’s advice; reas. standard
	
	

	Known person on other side, in adverse position in a specific matter
	Traditional relationships – parent, child, sibling, spouse – disclose

NO duty to disclose friendships or non-traditional relations
	Must disclose anyone with whom lawyer in an intimate relationship
	Full disclosure advisable, even in general conflict issues, such as non-lawyer friend working for other company

	Job-switching
	The disqualification of a lawyer due to conflict of interest w/ present or former clients is imputed to the rest of the lawyer’s law firm.

Old firm may rep client whose interests are adverse to a departed lawyer’s client that the lawyer took w/ him, unless (1) it is the same or substantially related matter AND (2) a remaining lawyer actually has confidential info of the former client.

If lawyer had no substantial knowledge, should be okay (factually determined)

Depends on unfair advantage, appearance of impropriety

Can argue is screened from the case, but not determinative
	
	

	Borrowing from client (or business deal)
	Deal in writing

Fair and reasonable

Client consents in writing after being given reas opp to consult w/ another atty
	Same
	Not good idea; conflict of interest is inherent

	Dating client
	Only if sexual relationship pre-existed client relationship
	Yes, unless prejudices

Can’t demand sex with client

Can’t trade sex for fees
	Shouldn’t! Even if cute! Could affect duty of competence

	Lawyer as witness
	A lawyer may not testify in a trial where he is representing a client unless (a) it is to an uncontested matter (b) it relates to the nature and value of legal services rendered by him (c) the lawyer’s disqualification would work substantial hardship on the client.
	Same, but for (c), substitute the informed written consent of the client
	


	Trust and wills
	Lawyer can’t prepare an instrument which gives her or her relative a substantial gift

     Unless lawyer related to client
	Same
	Should not write wills even for family members that leave you gift

	Foreclosure
	Yes; can bid on client’s property (not forbidden)
	No; can’t do it
	Always bad idea


· Admissions standards; pro hac vice, etc

· Residency requirements typically not upheld

· Need to know what you need to be admitted

· Appeal to state supreme court, usually for character

	
	Model Rules
	CA Rules
	Practice Tips

	License to practice
	Good moral character

Pass accredited law school (or, if unaccredited, pass the “baby bar”)

Pass bar exam for state and MPRE
	Same,

+ over 18
	

	Character
	About perception; about propensity to be unethical lawyer
	
	Report everything

	Pro hac vice
	Allows out of state attorney to represent someone before a court w/ permission from that court.  

Discretional to the court. 

Under jdx of both states; responsible for rules of other state

Purpose is for out of state lawyer to come across state lines and represent client here, not for someone living in CA who can't pass CA bar
	
	Work w/ local lawyer


· Discipline

· Schavione – cooperate with the bar, full disclosure is better

	
	Model Rules
	CA Rules
	Practice Tips

	What bar can do
	Reprimand (public or private)

Suspension

Disbarment (can usu. reapply 5 yrs after end of crim sanction)

Fine

Re-take bar
	
	Most disciplinary actions against sole practitioners

	Other penalties
	Civil (negligence, breach of K)

Criminal (fraud, theft)
	
	

	Reporting
	Others – A lawyer who has actual knowledge of a violation by another lawyer or judge must report it if the violation raises a substantial question of the judge or lawyer’s fitness to practice, unless such info is protected by the confidentiality requirement
	Self – w/in 30 days

  Judicial sanctions

    Except:

      Related to discovery

      Under $1000

  Filing of 3+ prof lawsuits in 12 mos

  Civil judgments for fraud, prof probs

  Felony charge or indictment

    Or misdemeanor charges of moral    

      turpitude (see 6106)

  Discipline by any prof agency

  Reversal based on misconduct
	Smaller fines adding up to $1000 over 1 year – report

In Cal, only report another attorney if there’s a pattern, likely to recur


· Confidentiality

· All exceptions are MAY tell, none are MUST

· Not like evidentiary attorney/client privilege; Duty of Confidentiality covers observation, info from 3rd parties, etc.

	
	Model Rules
	CA Rules
	Practice Tips

	When can break
	To defend yourself from malpractice, etc.

When waived

To prevent client from committing a future criminal act which is likely to result in death or substantial bodily harm 

To prevent client from committing fraud that is reasonably certain to result in substantial injury to financial interests of another

To rectify a past ongoing fraud
	To defend yourself from malpractice, etc.

When waived

May reveal info if necessary to stop a future act that the attorney believes is likely to result in death or substantial bodily harm

NO confidentiality exception for financial interests

    Though can disaffirm docs
	

	Physical evidence
	Can keep the physical evidence for a reasonable time while you investigate it, use it in your defense; then turn it over, without saying where you got it

If you alter or remove physical evidence that would have been found, have to say where you got it
	
	

	Consultations
	Info protected
	
	


· General practice and competence

· You can do stuff outside your practice area, but no lower standard of competence

	
	Model Rules
	CA Rules
	Practice Tips

	Pro bono, court appointment
	Recommend 50 hrs/year

Can avoid court appt for good cause, inc. violation of rules, unjust financial burden, repugnance
	“Never to reject, for any consideration personal to himself or herself, the cause of the defenseless or the oppressed”
	No lower standard of care

Not likely to be forced to rep, even in Cal

	Termination by client
	Can fire lawyer unless it would disrupt, delay, or prejudice proceedings
	
	

	Termination by lawyer
	If litigation has started, need judge’s permission

Court more likely to allow withdrawal for non-payment if the client can pay

Mandatory withdrawal:

  Rep will result in violation of rules or law

  Physical or mental disability of atty
	Mandatory withdrawal: Same, +

  Atty knows client has no PC, or that case is to harass or injure

  Cont emp will hurt law or atty’s health

Permissive: must try to mitigate
	Good idea to plead breach of duty to cooperation, breach of retainer agreement

Put reasons for withdrawal in writing

	Keeping records
	Should keep client info for 5 years, typically from the time of termination
	Same
	Keep it, in addition, as long as there’s some issue that hasn’t died under the Stat of Limitations

	Decision-making
	Client makes substantive decisions; lawyer makes non-substantial decisions
	No parallel Cal rule; no such restrictions
	

	Communication
	General duty of communication

May communicate settlement offer
	Must communicate settlement offer

  If in writing

  If in criminal matter  
	Should communicate settlement offer regardless


	Contact
	Don’t talk to anyone who’s represented

Don’t talk to present employees (former employees okay)
	
	

	Leverage
	
	Can’t threaten administrative or criminal action for leverage in a civil suit

But can file complaint, then offer to withdraw as part of settlement

    Except for a state bar complaint
	


· Candor

· When you need to bring things to court’s attention

· Rule: controlling jdx, and directly on point

· Cal much like model rules

	
	Model Rules
	CA Rules
	Practice Tips

	What must be disclosed to court
	A lawyer may not knowingly lie to the court in any of the following ways: make false statement of law or fact, fail to disclose a material fact in such a way as to amount to crime or fraud, fail to disclose (hide) known adverse legal authority not disclosed by the opposing counsel or offer false evidence

Directly adverse decision in a controlling jdx
	Can’t mislead a judge; have to employ only those means consistent with the truth (see 6068)
	No duty to do other side’s work (might even breach obligation to client if you give them info they didn’t request)

If your action is entirely barred, could be disciplined for bring frivolous action 

	Prosecutors; special duties
	Must disclose key witnesses, pieces of evidence, cases the defense hasn’t found
	Same, in decisions
	But prosecutor doesn’t have to point out the D has forgotten to file a motion; could be tactical decision

	Other duties
	Claims should not be frivolous

Actions should be expedited
	
	

	If we know client wants to commit perjury
	Try to get them to do the right thing

Try to withdraw

Allow them to do narrative testimony
	Same
	Duty of candor trumps duty of confidentiality


	Noisy withdrawal – duty not to perpetuate fraud
	Try to get client to withdraw fraudulent ins. claim

Withdraw from case and send letter to insurance company "disaffirming" work
	
	

	After final judgment
	Do nothing; case over, no longer perpetuating crime, but confidentiality still duty
	
	


· Advertising (just a few multiple choice questions)

· Is something permissible

· Regulated by the state

· Can’t be false or misleading

· SEE BOYLAN’S CHART

	
	Model Rules
	CA Rules
	Practice Tips

	Advertising (ad campaign, brochures, mass mailing)
	Nothing false or misleading

If you say you’re a specialist, it has to be in an area certified by the bar

Can’t name those who are deceased, or unlicensed in this jdx

    Letterhead okay, as long as dates disclosed

“No fee unless you win” – could be misleading if you charge costs

Mailings, emails, flowers have to be labeled as advertising materials
	
	

	Solicitation (one-on-one, in person)
	
	
	If soliciting vulnerable people, could lead to heightened scrutiny

	
	
	
	


If Cal rules silent, look to MR

Her essay question is on fees and conflict; memo about whether a lawyer has screwed up, after a client complaint

· Take each thing the lawyer did, break it down with a heading, analyze for model rules, then for Cal rules, then practice tips

Multiple choice questions include what can a paralegal do
· Yes: fact investigation, witness interview (duty of supervision)

· Probably: negotiation with insurance adjusters (everyone has to understand you’re using non-lawyer)

· No: settlement conferences; going to court; taking depositions

Pay attention to ‘must’ and ‘may’, especially w/ confidentiality (if question says ‘must’ disclose – wrong)

List of Duties

Cooperation (by client)

Confidentiality

Candor to court

Not to perpetuate a fraud

Not to bring frivolous claims

Competence

Investigation (when suspect client’s lying)

Communication w/ clients

Loyalty (CoI)

Fiduciary duty

Supervision


Partners over associates


Lawyers over support staff



But reasonable; no duty to act as guarantors

· § 6068
· She definitely expects us to know this provision

§6068(a) – Duty of an attorney to support the Constitution and laws of the US and of this state.  §6068(b)To maintain the respect due to the courts of justice and judicial officers. (c) To counsel or maintain such actions or defenses only as appear to him or her legal or just.  (d) to employ for the purpose of maintaining the causes confided to him or her such means only as are consistent w/ truth, and never to seek to mislead the court.  (e) to maintain inviolate the confidence and at every peril to himself to preserve the secrets of his or her client.  (f) to abstain from all offensive personality, and to advance no fact prejudicial to the honor or reputation of a party or witness, unless required by the justice of the cause w/ which he is charged (h) never to reject, for any consideration personal to himself the cause of the defenseless or the oppressed (i) to cooperate and participate in any disciplinary investigation pending against the attorney (k) comply w/ probation requirements of disciplinary prosecution (m) to respond promptly to reasonable status inquiries of clients and to keep clients reasonably informed (n) to provide copies to the client of certain docs under time limits (o) to report to the agency, in writing, w/in 30 days of the time the attorney has knowledge of any of the following:  the filing of 3 or more lawsuits in a 12 months period against the attorney for malpractice or other wrongful conduct committed in a professional capacity, entry of a judgment against the attorney in any civil action for fraud, misrepresentation, breach of fiduciary duty, or gross negligence committed in a professional capacity, imposition of judicial sanctions except for failure to make discovery or monetary sanctions of less than $1000, bringing of an indictment or info charging a felony against the attorney, the imposition of discipline against the attorney by any professional agency whether or not in CA, reversal of judgment in a proceeding based in whole or in part upon misconduct.  Against the attorney includes against a firm.  Failure to report may serve as a basis of discipline.   

· Duties (what you swear to when you enter the bar):

· Support constitution, laws of country and state

· Show respect for the court and judicial officers

· Can’t file a false claim

· Employ only those means consistent with the truth

· Maintain confidence

· But attorney may reveal info if necessary to stop a criminal act that the attorney believes is likely to result in death or substantial bodily harm

· But note – may, but is not required to

· This is revision to code; until recently, you COULD not, weren’t allowed to

· In some states, though, you’re required to tell

· Can’t just come into a court and just start revealing information that’s prejudicial but irrelevant

· Not to extend proceedings for corrupt motives

· “Never to reject, for any consideration personal to himself or herself, the cause of the defenseless or the oppressed”

· Movement toward mandatory pro bono; like in law schools; and like requirement to continue your education

· On one side, arguments that required pro bono is a harsh burden on, say, new lawyers who are single practitioners with heavy debts

· On the other side, arguments that pro bono, like mandatory continuing education, benefits the lawyer, definitely the legal system, and all society

· Also helps the perception of lawyers – working for free

· So movement in that direction; but questions to resolve, like what counts

· Important to remember no lower standard of care on pro bono work; money is never dispositive in the relationship

