Ethical Lawyering Outline – Professor Boylan
1. INTRODUCTION – Admission to the California Bar

a. Requirements to be admitted to the bar in CA:

i. Pass the state bar exam

ii. Be 18+ years old

iii. Have good moral character

1. What is “good moral character”?  Typically, the state bar is looking to see if you’re hiding something; the only time the state bar will call references on your character is if you were convicted of some crime.

b. Cal. Bus. Prof. Code §6068 – Lists and governs the duties of a lawyer in CA

i. (E) – A lawyer must MAINTAIN INVIOLATE THE CONFIDENCE AND AT EVERY PERIL TO HIMSELF TO PRESERVE THE SECRETS OF HIS CLIENT

1. The revised law as of 1Jul2004 states you MAY tell if there is a direct threat of harm to another individual (i.e. to prevent bodily injury); this only covers future crimes

c. ABA Rule 1.6 – Illustrates a big difference between the model rules and the CA rules

i. The lawyer shall not disclose any information unless the client consents to the disclosure (explicitly or implicitly) or;

ii. If believed to be reasonably necessary the lawyer may disclose confidential information where the lawyer believes the client will commit a crime that will result in imminent death or substantial bodily harm, or to establish a defense on his own behalf in a controversy between the lawyer and the client/3rd party

d. NOTE: The CA rule is much more restrictive than the ABA rule

e. HYPO: What would happen if you anonymously told the police about a location of a body that was murdered by your client?

i. Ethically, you would be obligated to NOT tell anyone about the body or the location thereof.  This goes under both the CA and the Model Rules; we are dealing with a past event.  Both rules state that you may tell to prevent future harm, not past harm.

f. Kwasnik v. State Bar of CA
i. When applying for admission, the bar is basically looking to see whether or not you are a moral risk.  Different jurisdictions will apply different standards

g. In re Mountain
i. You cannot represent clients with conflicting interest unless you get waivers for the conflicts.

h. Drociak v. State Bar of CA
i. A lawyer cannot sign documents or verifications for his/her client.

ii. Cal. Bus. Prof. Code §6068(d)

1. The lawyer must take the information given to him by the client and not seek to mislead the court or a judge

iii. CA Rule 5-200

1. A lawyer shall only state the truth with regards to the information given to him by the client

2. A lawyer shall not seek to mislead a judge or jury

3. A lawyer shall not intentionally misquote statutes or case law

4. A lawyer shall not cite overruled cases or statutes

5. A lawyer shall not assert personal knowledge of the facts unless they are witness

2. LAWYER-CLIENT RELATIONSHIP

a. Bothwell v. Republic Tobacco Co.
i. The court might have an inherent power to appoint a lawyer in a civil matter where there are marketable claims presented by the indigent client

ii. In CA, you DO NOT have an inherent right to receive counsel

1. Cal. Bus. Prof. Code §6068 (h)

a. It is a lawyer’s duty never to reject a case, regardless of who presents it to you, especially if the person looks oppressed

b. Ruskin v. Rodgers
i. A client can fire a lawyer at any time in a case, but a court can deny the client’s attempts to fire the lawyer if it is meant to delay or harass the other side.

ii. In order for a lawyer to request out of a case, they would have to bring a motion to the court to show why they should be let out of the case

c. Rosenberg v. Levin
i. When a client fires a lawyer, the lawyer is entitled to the reasonable value of their services subject to their retainer agreement

d. Holmes v. Y.J.A. Realty Corp.
i. A lawyer will be able to withdraw from a case if the client makes the lawyer’s job impermissibly difficult to present an effective case

1. In CA – lack of fees, lack of cooperation will statutorily get you out of a case (normally lack of cooperation is the kicker)

e. Kriegsman v. Kriegsman
i. Where withdrawal from a case would leave a client in an oppressed, the lawyer will probably not be allowed to leave

f. If you take a claim that has NO MERIT, you can be sanctioned under the FRCP Rule 11, Cal. Bus. Prof. Code §6068, CA Rule 3-200, and ABA Model Rule 1.16

i. Elements of a Frivolous Case (Malicious Prosecution)

1. Initiation/continuance of the underlying action

2. Lack of probable cause

3. Malice

4. Favorable termination of the underlying action

g. Recognize the conflict here – you should not reject potential clients, but you have to be a zealous advocate for your client and evaluate the feasibility of their claims

3. Duty of Competence

a. Remember – the easiest way to get into trouble with your firm and your client is to miss deadlines

b. You have a duty to inform the client of the possible outcomes of their case

c. In CA you have no right to fees unless it is by contract or by statute; the fees cannot be unconscionable

i. In ever other jurisdiction fees cannot be unreasonable – i.e. lower than unconscionable

d. In re Scavone
i. Moral of the story – tell the bar everything, even if you weren’t convicted of what you were accused.  The bar does not want you lawyering your bar application.

e. HYPO: We are not a guarantor of the people working under you.  If one of your subordinates messes up (sends some confidential information to the opposition), can you be sued for malpractice?

i. If this is a task the subordinate normally takes care of, you are not a guarantor of this work.  If the task needs your supervision, and you don’t give it, you might be in trouble.

f. HYPO: Someone comes into your office and asks you to draft a complaint, review their file and determine if they have a valid cause of action.  You tell them you don’t think there’s a claim based on damage issues.  A supervising partner says not to worry about the damage issues because they’ll be flushed out in discovery.  What do you do in this situation?

i. You are able to defer to the partner based upon his/her experience on the matter.  If it further turns out you cannot find any evidence, what happens then?  Have the partner sign the complaint if they believe in the matter.

g. HYPO: If you are a patent lawyer, can you got out and work a construction case?

i. You have a duty to be competent in any area you are working.  There is no reduced competence standard.  If you are going to work in a new area of the law, you have to be up to speed.

4. Duty of Confidentiality

a. Remember – YOUR DUTY OF CONFIDENTIALITY RUNS TO YOUR CLIENT!!!

i. See ABA Model Rule 1.6 above and CBPC §6068 (e)

1. 1.6(b)(2)/1.6(b)(3) – a lawyer is allowed to disclose information to prevent the client from committing a crime or fraud

b. HYPO: You’re representing a corporation, that you’ve done work on their matters for years.  The corporation is a big client.  Your main contact from the company has been fired, and asks you for legal advice.  What should you do?

i. The client is the corporation, not the person.  You should tell the contact that the client is the corporation and that the contact should not attempt to contact you anymore concerning this matter.

c. HYPO: You represent a corporation, and you have been for year.  2 Principals have been sending you your work for years (Jon and Jim).  Jon is also an officer, Jim is not an officer.  You are a transactional lawyer.  You are financing loans for the corporation.  You are meeting with Jon, and he tells you that on the previous loan that you packaged, that he is paying for his kid’s tuition.  He also told you that Jim found out, and the 2nd loan is paying for Jim’s kids.  How do you approach this question?

i. Remember – the corporation is the client; your duties run to the corporation in this matter.

ii. If Jon called you and said, “Do me a favor, and meet me at this confidential location and I need to talk to you about something important and I want your legal advice.”  You let him tell his story…there might develop some perception of Jon that there is some sort of confidential relationship present, thus leading to you leaving the case on conflict ground – this is bad.

iii. Based upon your duties, you would report the happenings to the corporation and you’d tell the talker not to speak with you any more.

d. HYPO: Ann is an attorney that represents Harry (husband) against Wilma (wife) in their divorce.  Ann advises Harry that a favorable custody agreement if Wilma did anything violent.  Harry returns with a story that Wilma hit him with the car.  Ann files a tort suit against Wilma and refers it to the divorce court.  Harry is awarded sole custody.  Ann later found out that Harry lied about the injury; Ann never checked out Harry’s story.  Subsequently, Ann stops pursuing the tort action, leading to its dismissal with prejudice.  Wilma also finds out about the lie, and she files suit for malicious prosecution against Ann and she complains to the state bar.  What happens?

i. Harry is the client here and there is a duty of competence on Ann’s part to investigate Harry’s claim.  Ann also has a duty not to perjure herself before the court (regardless if she knows if it is false or not).  Ann has a duty to rectify financial and property interests…basically Ann should withdraw.

ii. Under CA law (§6068(e)(2)) – there is no duty to rectify the financial/property interests, but you still have a duty not to perjure and perpetuate falsities in front of the court

e. HYPO: You have a female client, who you no longer represent.  She admits that her previous testimony was false; this testimony was used to win your case.

i. The woman is your client and your duties run to her.  Under the model rules, you have a duty to keep quiet unless someone would be hurt in the future.  Under the Cal. Bus. Prof. Code, the duties only allow you to speak out to prevent death or bodily injury (i.e. you have no duty to report).

f. Model Rule 1.6 and Cal. Bus. Prof. Code §6068(e)(2)

i. Model rules only allow for exceptions to the general confidentiality duties to prevent future death, injury, fraud or to rectify a past ongoing fraud; in CA the only exception is to prevent death or severe bodily harm.

g. NOTE: The attorney-client privilege is an evidentiary principle that comes up in a proceeding.  If it is not a proceeding you are dealing with your duty of confidentiality.

h. Washington v. Olwell
i. If your client gives you evidence in a matter (like a murder weapon), you must present the weapon to the prosecution after holding for a reasonable time.  The prosecution is not allowed to say where the weapon came from or was found.

i. People v. Meredith
i. Normally the lawyer’s duty of confidentiality covers everyone in the firm (including non-lawyers).  Where employees tinker with evidence, the prosecution can comment on the evidence.

j. Recap on Confidentiality

i. Former Clients – cannot breach confidentiality for past occurrences

ii. Perspective Clients – if you give legal advice to an individual, it is confidential and protected; if they rely on the information, you’re in trouble (your ass is on the line).

5. Retainer Agreements And Fees

a. Cal. Bus. Prof. Code §§6146-6148 – A retainer agreement is needed where:

i. Fees are going to be in excess of $1k

ii. If you’re taking a case on a contingency fee (6147)

iii. Exclusions (6148)

1. If services are given in an emergency (if the statute of limitations was about to run, after a natural disaster, etc.)

2. Client knowingly states and waives in writing that they do not need a fee arrangement

3. If the client does regular business with you

4. Client is a corporation

iv. The lawyer cannot pay the client’s personal expenses except where:

1. Fees are assessed in anticipation of litigation

2. Fees are an advance of anticipated litigation fees

3. After a retainer is final, you can advance money to the client; this is not a personal loan but it does not have to be in advance of litigation

b. Model Rule 1.5 

i. A contingency fee arrangement shall be in writing, showing the amount that the client will receive at the end of the case

c. Model Rule 1.8

i. You can advance costs in furtherance of litigation (court costs, deposition fees, copying, etc.)

ii. You might be able to pay for therapy for a client if you can show that their mental state is at issue

iii. If the item is not reasonably related to the litigation it cannot be advanced

d. Referral Fees

i. Model Rules 1.5 & 1.8

1. You only get referral fees where the referral fee is in proportion to what work you did on the case

a. HYPO: Lawyer was employed for a business law issue, but a tort issue arose out of the business issue.  Lawyer referred the case to a friend on the tort issue.  1st lawyer billed for the business issue, 2nd lawyer billed for the tort issue.  Any problems?

i. No – they billed in proportion to their work done.

b. What happens if the 2nd lawyer bills for both the business and the tort issue?

i. No – he was working on an ongoing matter and coming up to speed on the case.

c. If you have to come up to speed on a matter, are you allowed to charge a client for the time needed to come up to speed?

i. Yes – need client consent and the fees must not be unreasonable/unconscionable (CA)

d. YOU DO NOT DIVIDE FEES among NON-LAWYERS; there is no referral fee for the referral itself

ii. CA Rule 2-200

1. Cannot divide fees UNLESS:

a. The client agrees to it in writing;

b. Client cannot pay more than they would be charged at first glance; and

c. Referral fee cannot be unconscionable

i. Example – Basically if the 2nd lawyer takes 50% to make up his fee at the end of the case where he normally takes 35%, he has violated the rule.  The lawyer must take his normal rate, and pay the referral fee from that rate.

iii. Wheeler v. Scott
1. You have to apply all “fee factors” before deciding whether a fee is unreasonable or unconscionable.

a. Time and labor required

b. Novelty or difficulty of issues

c. The skill requisite to perform

d. Loss of opportunity for other employment

e. The customary fee

f. Whether the fee is fixed or contingent

g. Time limitations imposed by the client or circumstances

h. The amount involved and the results obtained

i. Experience, reputation, and ability of the attorney

j. The undesirability of the case

k. Casual or regular employment

l. Awards in similar cases

iv. YOU ONLY BILL FOR THE TIME YOU WORK ON A CLEINT’S MATTER!

1. You cannot bill client 2 for their complex complaint where you pre-drafted the same complaint 6 months prior for client 1.

e. Client Threats

i. CA Rule 5-100; Where the client wants to threaten the other party:

1. You cannot threaten criminal, administrative, disciplinary charges to gain advantages in a civil proceeding

2. If there was a genuine issue behind the threat, it should be reported

a. Bottom line, you cannot threaten, but you may actually report the party (and inform them thereof), and offer to withdraw the complaint for a better settlement position

6. Interviewing – See Notes 5Feb2004 to 19Feb2004

7. Duty of Loyalty/Conflicts of Interest

a. If you’re out practicing and something seems like it isn’t right or you think you should disclose a piece of information – DO IT!

b. Who determines what in a case?

i. All essential rights and substantive decisions should be made by the client

ii. CA Rule 3-510: Clients must be told about settlement offers where it is a criminal suit or the offer is in writing (in all honesty, you should always tell them)

iii. HYPO: Whose decision is it to demand a jury trial?

1. This is a procedural matter with substantive undertones; in a criminal suit, it is purely substantive and the client makes this choice.  In a civil matter it is more procedural and the client should probably be making the decision

c. Do you have a duty to disclose relationships with opposing counsel or personal conflicts?

i. Model Rule 1.8 – You have a duty to disclose only and all traditional personal relationships with opposing counsel (parents, spouse, child)

ii. CA Rule 3-320 – Much more restrictive than the model rules; the duty extends to life partners, and intimate relationships

d. After the duty of loyalty, you have two conflict avenues

i. Firm/client conflicts

ii. Personal conflicts – these do not force a firm to recuse itself from a case

1. HYPO: Suppose you and your roommate are 1st year lawyers and you’re on opposite sides of the same case.  Do you have a duty to disclose?

a. In CA, yes and you must put it in writing; the firm may still go forward with the case because it is a personal conflict.  The client must waive the potential conflict in order for the suit to go forward or they may fire the lawyer at any time

b. MR – no

2. HYPO What if you’re representing client A (the contractor building the metro rail) and they’re not getting paid.  The city calls you to represent them.  Is there a problem?

a. You cannot have an adverse interest to your client (i.e. you cannot represent both sides of the case).  You shall not put the interests of yourself in front of one client or another.  You might be able to obtain a waiver from each client that acknowledges the possible conflict.

b. NOTE: The standard of review of the conflict waiver is whether a REASONABLE lawyer in this position would have sought a waiver on this issue.

3. HYPO: Suppose you have a client (Jim) and you’ve been representing him for years.  He calls and tells you that he was in an accident.  There were 4 people in the car that were all injured and they want to sue Mary, the driver of the other car.  Will you (or can you) represent all of the people?

a. You can take the case, but you’re going to disclose the potential conflicts to all of your parties.

4. Now suppose the driver of your clients’ car (Tim) was drunk and had faulty brakes on his car.  What now happens?

a. You’ve already disclosed the potential conflict to your clients and received a valid waiver; but you immediately withdraw from all actions citing an actual conflict of interest.

5. Can you get a waiver for the actual conflict?

a. Yes, you can get one from everyone except from the driver (Tim).

iii. Any time you see multiple parties, that you don’t see an actual conflict (see CA Rule 3-300 and MR’s 1.7 & 1.8); you have an allegiance to all of your clients.  You must dump all of the clients when you represent them in the face of an actual conflict that has arisen out of a disclosed prior potential conflict

iv. THERE ARE NO CONFLICT WAIVERS IN A CRIMINAL PROCEEDING

e. HYPO: A woman comes to you for community property advice.  She is scared of losing her child; she’s a single parent.  The lawyer decided that she’d represent the woman on the custody issue for free.  After meeting with the woman, the father finds out that the lawyer is working for free and he wants to motivate the lawyer by paying their fees.  Can the lawyer accept the money from the grandfather?  Who do the lawyer’s duties run to?  Can the grandfather be kept in the loop on the matter if he wanted to be?

i. The client is the woman – not her father.  You owe a duty to the client, not the person paying the fees.

ii. See Model Rule 1.8(f) and CA Rule 3-310(f) – only difference is that the CA rules require informed consent in a writing about the fee arrangement

iii. The only way the grandfather can be kept in the loop is if he’s given permission by the client via a written informed consent

f. HYPO: What about job switching?  You’re taking a deposition for your firm and an opposing party in the case offers you a job at their firm?  What’s the response in this matter?

i. Be polite and offer to talk about it after the case is over.  If you do take the person up on the offer there is a possibility that your new firm would be conflicted out of the matter based on your inside information

g. HYPO: Suppose you’re a lawyer in a big firm and a different department in your firm is suing a Bank.  Later you switch jobs to the firm defending the bank.  What happens?

i. You must prove that you knew nothing about the case at all – the courts will look to see if you have ANY inside information of the parties bringing suit.  You would probably still be conflicted out of the matter even if you’re only doing ministerial work at the first firm.

h. HYPO: What happens if you’re a partner at a big firm and you change firms, taking some of your business away from the old firm?

i. You cannot directly solicit your clients to go the new firm, but you can inform them that you’re leaving and going to the different firm

i. Philips v. Carson
i. Lawyer took two loans from his client, on the second, he failed to secure it.  Lawyer also failed to tell the client that hey could seek independent representation.

ii. Whenever you see a business transaction, think of conflicts

iii. Can you enter into a business relationship with your clients?

1. Model Rule 1.8 (a); CA Rule 3-300: You can enter into fair and reasonable business relationships with your client; the client must give a written informed consent of the conflict and the client must be offered a chance to seek independent counsel

iv. The court here identified that the lawyer here had huge problems; and the court remands the case for determination of the liability of the firm (the lawyer was fully liable in the matter)

j. HYPO: What if your client that you really like offers to buy a yacht together with you?  Can you do this?  Is it a business transaction?

i. You have to put the agreement in writing, make sure the terms are reasonable, and it probably would be a bad idea.

ii. If you do work for the client and the client doesn’t take care of the separate property –there will be possible conflicts in the future

k. Dating Your Client

i. Model Rule 1.7/1.8

ii. CA Rule 3-120 – if your competence or duty of loyalty is impacted you’re conflicted in the matter

1. You cannot trade sexual favors for fees

2. If the relationship pre-dates the representation, you can represent the partner, but it’s a bad idea

l. Former Clients

i. Can you sue a former client?  Only if you do not know any confidential or material information regarding the matter at hand

ii. HYPO: You represent Beverly Hills on all construction projects.  Millions of dollars in fees have been obtained from the city and litigation with them goes on for years.  Finally the litigation ends.  A partner is approached by a civil rights firm and has been asked to consider whether Beverly Hills has been discriminating against minorities.  The civil rights firm believes they can get fees in the matter.  How does your firm approach this?

1. The city is a former client – do they still consider you their future lawyer?

2. Do you have material information concerning this former client?  How did you have inside information on this matter?

a. You’d know how the damages and complaints were dealt with by the city; basically, yes you have material information

iii. AAA Plumbing Pottery Corp. v. St. Paul Insurance Co. of Illinois
1. AAA is suing St. Paul because they allege that St. Paul failed to communicate a settlement offer to them; St. Paul is seeking to conflict out AAA’s lawyer because they allege he’s a trial witness

2. Model Rule 3.7(b) – You can go ahead an represent a client to whom you are a witness against unless your testimony in the matter might be prejudicial/material to your client or your suit

iv. State Farm Mutual Automobile Insurance Company v. K.A.W.
1. A family was involved in a car accident and they hire a firm to represent them in a personal injury action.  Later the mother/daughter decided to sue the father (the driver).  The firm continued to represented the entire family in the P.I action.  Can the firm represent the mother/daughter in the P.I. action against the father?

a. Even though there was a waiver, the insurer argued successfully that there was no reasonable basis for the waiver

b. ???

v. Rosenfeld Construction Company, Inc. v. Superior Court
1. Wild represented one of the clients in a previous matter.  Does this former client relationship create a conflict (basically the plaintiffs want to sue their former client)?

2. Looking to the previous representation, did the lawyer have any prejudicial/inside/material information on this client; if there was any of this, the firm should be conflicted out.

8. Counseling – See notes 4Mar2004 to 25Mar2004

a. Alternative Dispute Resolution

i. Mediation – basically a facilitate negotiation

ii. Arbitration – can be by statute or by contract

1. Binding – Trial-like; each party submits briefs to the arbitrator, arbitrator picks a figure from between the briefs; parties are bound and cannot seek judicial review

2. Non-Binding – Similar to binding arbitration, except the judgment is not “final”

3. “Baseball” – give two figures to the arbitrator, he picks one and the parties are bound by it; no middle ground

iii. HYPO: There was an article in the paper about the Ford Explorer cases.  There have been multiple cases.  Ford’s policy has been to settle?  Why?

1. Keep damages private; keep negative information out of the public; preserve public relations

9. Law Firm Practice; Discipline and Issues

a. HYPO: A large firm represents Company A.  The in-house counsel (I) is sending work to your firm, F.  B has agreed to pay the company money.  A is out of town.  Can B call I to make the transaction?

i. They cannot without permission of the large firm because I is acting as an agent for A – A is represented by counsel, F; B must deal with you.

b. Law firms cannot generally be disciplined, but lawyers in the firm may be sanctioned

i. Typically the firm will pay the sanctions; but the judge could also report you to the state bar and they could possibly order the sanction to the lawyer if they are really upset

ii. A court could also order a client to pay if they were the obnoxious party in the situation

c. If you leave a law firm, you may tell your client that you are leaving the firm; but you should also tell the firm that you’re leaving

i. Clients may follow you, but you cannot directly solicit their business after you leave; just make sure your written materials indicate that you’re leaving and where you’re headed to…

10. Candor

a. Basically a duty to be honest

b. ABA Model Rule 3.3 (CA is the same in this area)

i. Lawyer should not make false statements to a tribunal (lawyer must also correct all misstated facts)

ii. Lawyer should not fail to disclose controlling authority

iii. Lawyer should not offer false evidence

c. People v. Johnson
i. Facts: Criminal defendant wanted to testify falsely; his lawyer did not allow him to do so and he subsequently got the court to prohibit the client from testifying.  Criminal was convicted and appealed the ruling of the court prohibiting from testifying.

ii. Ruling/Rationale: The witness always has a right to testify in his own defense

1. IN CALIFORNIA: The approach to be taken after all persuasive measures have failed, you let the witness tell their own story, and you don’t refer to their statements in your opening/closing (i.e. the narrative approach)

d. HYPO: What about if you have a fake document, and you believe that the client produced this for use in the trial and in front of the tribunal?

i. No – you shouldn’t use the document.  If the client insists you should move to withdraw from the case

e. HYPO: Suppose the opposition misses a case that would help their arguments, and hurt you.  Do you have a duty to disclose this to them?

i. You have a duty to disclose ONLY authority that is controlling and directly adverse to your position.  If it’s only helpful, you don’t have to disclose.  Normally these situations arise with procedural issues.

f. In CRIMINAL MATTERS, see Model Rule 3.8 – If you’re a prosecutor, you have a higher degree of candor/disclosure to the tribunal

i. You have a higher duty of disclosure; you must disclose any helpful witnesses to the defense, you must disclose all evidence that would tend to negate the guilt of the criminal

ii. You must only prosecute matters that you have probable cause

iii. You must only prosecute for something that has been violated

1. IF YOU SEE CRIMINAL PROSECUTOR on a test, thing heightened duties and more candor

g. You cannot purposely delay a proceeding; you have a duty to expedite a case

h. You cannot communicate ex parte with any party involved in the case – judges, witnesses, jurors, etc.

i. The duty of candor to the tribunal supercedes your duty of confidentiality to your client

i. If the case is actually over, you say nothing; there needs to be a fact specifically stating that the case has been finalized in this situation 

ii. If you catch the client in a lie, you attempt to get the client to tell the truth and rectify their wrongs

j. HYPO: Suppose a lawyer runs into their client and the client tells the lawyer that they had lied about some of their testimony during discovery.  What does the lawyer do?

i. First talk to the client and confidentially urge them to right their wrong.  If that doesn’t work, you should attempt to withdraw.  If the Court won’t let you out, attempt to disaffirm the work product and do not comment on it.

11. Advertising & Solicitation

a. See Attached Documents (Prof. Boylan’s outline on Advertising)

