1. Introduction

a. Inquisitorial system (Used in Great Britain & Australia) - Judges are more active & ask Qs 
b. Adversary system - Judges are passive.  We depend on the parties to bring out the relevant info

c. Wasserstrom – The adversary system requires lawyers to act w/ simplified morals, amorally, or even sometimes immorally – role differentiated behavior 

i. Lawyers pay a social price for this – they become the role, even in their personal lives

d. Chemerinski - Counter-attitudinal advocacy theory – if we advocate positions we don’t believe in, we start to believe in them

e. Situational ethics – you don’t do something because it is the right thing, you do it & then justify it

2. Admission to the Bar

a. Note: You don’t have to be licensed or pass the bar to teach at a law school
b. Minimum Requirements to Practice Law in California 
(Cal Bus & Prof Code § 6060)
i. Be 18 years old

ii. Have good moral character (see below)

iii. Have 2 yrs of college or the equivalent before beginning to study law

1. equivalent = usu., college equivalency exam

a. Ppl applying to accredited law school ( dean decides equivalent 

b. Others ( determined by examining committee

i. May require personal interview or written exam 

ii. Right to appeal if fail exam or denied w/o exam

2. Note: very few states allow qualify w/ college equivalency exam

iv. Register w/ committee of bar examiners w/in 3 mos after beginning the study of law

1. Examining committee can allow later registr w/ good cause shown

v. Complete educational requirements:

1. Go to an accredited (ABA-approved) law school

a. 3-years full time or 4-years part time

b. must take baby bar if don’t have 2 yrs college

2. OR Get a CA-approved degree (4-yrs of study) & take the baby bar after the first year of study 

a. There are lots of ways to get a CA-accredited degree

i. CA-approved school requiring 270hrs class attendance per yr

ii. Study under a lawyer in CA who has been practicing law for the past 5 yrs (in their law office)

1. atty must make reports to exam committee

iii. Study under a judge, in their chambers

1. judge must make reports to exam committee 

iv. CA-approved correspondence school requiring 864 hrs of study & preparation per yr (unless before ’88)

v. Combination of the above

b. You don’t have to take the baby bar if

i. Passed the bar in another state

ii. Passed the bar in a country w/ English common law

c. Note: you won’t be able to take the bar in any other state

vi. Pass the CA bar exam
vii. B&PC § 6067 - Upon admission, you must take an oath to support the US & CA Constitutions & faithfully discharge the duties of any atty to the best of your knowledge & ability

c. Moral Character Requirement

i. CA Rules Regulating Admission to the Practice of Law 

1. Rule X, Section 1 - good moral character = qualities of 

a. honesty, 

b. fairness, 

c. candor, 

d. trustworthiness, 

e. observance of fiduciary responsibility, 

f. respect for and obedience to laws of state & nation, and 

g. respect for rights of others & for the judicial process

2. Things that may invoke a “Rule X challenge”

a. almost any conviction

b. possibly recent bankruptcies 

c. any lack of candor on your application

3. You may have a problem with a lack of good moral character if your past includes

a. a pattern of deceit (vs. an isolated incident)

b. lack of remorse

c. lack of candor & cooperation with disciplinary board

d. failure to act in a disciplinary capacity

e. intentional dishonesty for personal gain

ii. Cases

1. Chapman – C did some shady business practices & plea guilty.  He was not admitted to the bar.  He did it while in law school – aggravating circumstance

2. In re Dortch – D killed a police officer in a botched armed robbery.  Model prisoner for 15 yrs; model law student

a. MD denied his application to the bar bc he was on parole; 

b. W.Va. also denied it (some things are just too bad)

c. They looked at 11 factors (most in his favor)

i. Nature of the offenses

ii. Number and duration of offenses

iii. Age and maturity of the applicant during the offense

iv. Social and historical context of the offenses

v. Sufficiency of the punishment undergone and restitution made

vi. Whether the applicant was pardoned/ denied pardon

vii. The amt of time since the offense & whether the applicant did anything else since then

viii. The applicants current attitude about the offense

ix. Their candor in the moral fitness investigation

x. Their constructive activities since the conviction

xi. The opinion of character witnesses

iii. If you fail the moral character exam

1. In CA, you must wait 5 years to reapply

2. What should you do to get into the bar later?

i. Lots of community service

ii. Join a church & impress the priest 

d. Honesty with the Bar

i. CA & MR: CRPC 1-200 and MR 8.1 prohibit 

1. knowingly making a false stmt of a material fact or 

2. failing to disclose a material fact 

3. in connection with an application for admission to the Bar

ii. CRPC 1-200 also prohibits furthering the application of a person you know is unqualified (bc of character, education, etc.)

e. Admission to the Federal Bar
i. You must apply separately to the federal bar, but it is not hard

ii. Different federal courts have different standards for admission

1. Some courts even require a special test – e.g. patent court
f. Maintaining your bar membership 

i. Pay fees
ii. Take CLE classes
1. 30 hours every 3 years

2. incl ethics classes 

iii. Note: If you let your membership lapse, you can reactivate your license very quickly by paying bar dues

g. Reciprocity
i. Most states grant reciprocity to lawyers from contiguous states

ii. CA is the only state that doesn’t give reciprocity to members of the bar in other states

iii. As a result, almost no one grants reciprocity to CA lawyers

h. Multi-jurisdictional rules 

i. These are new

1. 17 states have adopted them so far (plus CA)

ii. MR 5.5(c) – if you are admitted in another jdxn & aren’t disbarred or suspended anywhere else, 

1. You can provide services on a temporary basis if:

a. You do it in association w/ a lawyer admitted in the jdxn who actively participates in the matter 

b. OR You or someone you are assisting is or rsbly expects to be authorized to appear in the jdxn 

i. E.g., you or a subordinate lawyer can interview witnesses, meet with the client, or review docs 

ii. or do things related to a matter pending in another jdxn if you rsbly expect to be authorized to appear in that other jdxn (e.g. take depos)

c. OR The services are rsbly related to an ADR proceeding and rsbly related to your practice in a jdxn where you are licensed 

i. E.g., you have represented the client in the past, the client lives in your jdxn, the matter involves your jdxn or the law of your jdxn, you have recognized expertise in that area of law

ii. They cannot be services that require pro hace vice admission

d. OR They are rsbly related to your practice in a jdxn where you are licensed 

e. ( This list is not necessarily exclusive

f. ( “temporary” does not necessarily prohibit services that 

i. happen on a recurring basis or 

ii. take a long time (e.g. a single lengthy negotiation)

g. ( If necessary, you must file for pro hace vice admission

2. You can perform other (non-temporary) services if

a. You are providing the services to your employer (incl the govt) and they don’t require pro hace vice admission

b. OR They are authorized in that jdxn by federal law 

c. ( you may have to register, pay fees, or do CLE

3. You can also give advice to nonlawyers whose employment requires knowledge of the law (e.g. claims adjusters, accountants, social workers) or nonlawyers proceeding pro se

iii. California S Ct Rules on Multi-jurisdictional Practice

1. Requirements for registered legal services atty or in-house counsel:

a. Be a member in good standing of a bar in another state

b. Register w/ the state bar in CA 

i. submit a declaration that you will be subject to disciplinary action in CA & multi-jdxnal rules

ii. submit a declaration by supervising atty attesting that you will comply w/ multi-jurisdictional rules

iii. pay initial & annual registration fees

c. Complete the moral character application
i. Can practice law while awaiting the results

d. Meet reqm’ts for admission to CA bar (except bar exam) 

e. You can’t have failed the CA bar within the last 5 years
f. You are subject to the disciplinary rules of CA 

i. incl MCLE reqmts (do the 30 hrs & ethical in 1 yr)

2. Rule 964 – Registered legal services attys
a. Must work w/ a qualifying legal services provider – 

i. a nonprofit entity (corp; accredited law school) 

ii. that operates exclusively in CA 

iii. primary purpose = free legal services to indigents

b. Can only work at that (one) institution & for its clients 

i. Except can also work as registered in-house counsel

c. Must be supervised by an atty who 

i. works for the institution 

ii. has been a member of the bar in good standing for the last 2 years

iii. has practiced law full time for four years

iv. supervises a max of 2 registered attys

d. Supervising atty must 

i. Supervise/ assume prof responsibility for your work

ii. Sign court docs & docs to be signed by non-attys

iii. if absent, designate another atty meeting the reqmts 

e. Can do any work that a member of the bar can

f. Can only do this for three years

3. Rule 965 – Registered in-house counsel
a. Must reside in CA

b. Can only provide services to the (one) qualifying institution that employs you

i. you can also work as a qualified legal services atty

ii. qualifying institution = a legal entity (e.g. a corp), its subsidiaries & affiliates

1. must employ 10 full-time employees

2. must employee one member in good standing of the CA bar

3. can’t be govt entity or entity providing legal services to others

iii. notify the Bar w/in 30 days if the atty is no longer employed there

c. Can’t make court appearances or do other things requiring a pro hace vice application

d. Must renew application annually or if you go work for a different employer 

4. Rule 966 – Attys practicing law temporarily in CA as part of litigation
a. Don’t need to meet requirements for registered attys

i. Except you must be a member of the bar in good standing in another state

b. Must maintain an office in a US jdxn, other than CA, in which the atty is licensed to practice

c. Must already be retained by a client in the matter for which the atty is providing services

i. (can give advice to potential clients at their request to help them decide if they want to hire you)

d. Must indicate on any website or ad in CA that the atty isn’t licensed to practice in CA 

e. Can perform services related to formal legal proceedings

i. in a jdxn where the atty is licensed

ii. that are anticipated but not yet pending in CA or another jdxn if the atty rsbly expects to be authorized to appear in the proceeding

1. must seek promptly authorization 

iii. in which the atty’s supervisor is authorized to appear or rsbly expects to be authorized to appear

f. Can’t 

i. Hold yourself out as admitted to practice in CA

ii. Establish a systematic or continuous presence in CA (e.g. maintain a resident office)

iii. Be a resident of CA

iv. Be regularly employed in CA

v. Regularly engage in substantial business activities in CA

5. Rule 967 – Non-litigating attys temporarily in CA to provide legal services
a. Same as other attys practicing law in CA, but…

b. May only work on transactional or non-litigation matters
c. Can provide legal assistance or advice if a material aspect of the matter is taking place in a jdxn where the attorney is licensed to practice.

d. Can provide legal assistance or advice on an issue of federal law or the law of another jdxn to attorneys licensed to practice law in California; 

e. Can be an employee of a client and provide legal assistance or advice to the client or its subsidiaries & affiliates.

iv. Birbower – out-of-state lawyers got in trouble for practicing in CA

1. Now, there are multijurisdictional rules, but you have to jump through all the hoops. 

i. Unauthorized Practice of Law (UPL)

i. If you aren’t admitted to practice law in a jdxn, you can’t practice law there.  [B&PC § 6125 / MR 5.5(a) & (b)]

1. MR - This includes establishing an office or a systematic presence for practicing law or representing that you are admitted to practice law 

2. Brumbaugh (FL)– B wasn’t an atty, but she filled out paperwork & gave advice.  Held: she can only sell info & fill out forms as ppl told her to; can’t fix mistakes or give advice

a. CA is not as strict as FL – you can do what she did if you are a licensed service (don’t need to be a lawyer)

ii. You also can’t practice law in another jdxn if it would violate the professional rules in that jdxn [CRPC 1-300 / MR 5.5(a)]

iii. You can’t help others commit UPL [CRPC 1-300 / MR 5.5(a)]
iv. This applies to law students too – it would show up as a Rule X challenge

j. Duties of an attorney

i. CA B&PC § 6068 – Duties of an attorney
1. Support the US and CA constitution
2. Respect courts and judges
3. Only counsel or maintain such actions, proceedings, or defenses as appear to legal or just
a. Except the defense of a person charged with a crime
4. Only employ for the purpose of maintaining the causes confided to him or her such means only as are consistent with truth
a. never lie to a court
5. Keep client confidences
a. There is a permissive exception if it is necessary to prevent a criminal act likely to result in death or substantial bodily harm
6. Don’t advance facts that are prejudicial to the honor or reputation of a party or witness unless necessary for justice in the atty’s cause

7. Don’t encourage commencement / continuance of an action or proceeding from any corrupt motive

8. Don’t reject the cause of the defenseless or the oppressed for personal consideration

9. Cooperate in disciplinary investigations or proceedings against you

a. Unless it would infringe 5th Amend rights or other privilege 

i. Exercising such rights won’t be used against an atty

10. Comply w/ any disciplinary probation or agmt made in lieu of discipline

11. Respond promptly to clients’ reasonable status inquiries & keep clients reasonably informed of significant developments in matters in which the client has agreed to perform services

12. Give clients copies of documents as required by the rules

13. Report self to disciplinary authority in certain circumstances 

a. (see discipline – fitness to practice below)

3. Discipline

a. Ethics Rules in California
i. CRPC - The S Ct has the power to promulgate ethics rules.  

1. Usually, this is usually delegated to the State Bar 

a. The bar then submits them to the S Ct for approval 

2. CRPC 1-100 – The rules apply to:

a. Members of the State Bar of CA, while they are in or outside the state EXCEPT when they are outside of the state and must follow other rules of professional conduct

b. Other lawyers practicing in this state

3. The bar can punish attys for violating the rules

ii. B&PC - Sometimes the legislature steps in and makes its own rules

b. Disciplinary Proceedings 

i. Anyone can report you & it will be investigated

ii. Disbarment

1. Any time the bar recommends disbarment, you are automatically allowed to appeal to the SCt

2. Then, when you reapply, you apply to the SCt 

a. The bar makes a recommendation 

b. You have the burden of proving that you have reformed

c. Types of Discipline

i. Disbarment – attorney cannot practice law 

1. must notify clients and interested parties of the disbarment

2. In 7 states, if you are disbarred, you can never reapply for admission

a. CA does not give that rule full faith & credit

ii. Suspension/Probation – attorney cannot practice law for a specified period of time

1. must notify clients and interested parties of the suspension

2. may need to retake the MPRE

iii. Resignation With Discipline Charges Pending – attorney voluntarily withdraws while disciplinary investigation is pending

1. disciplinary matters may be reopened if atty applies for reinstatement

iv. Interim Suspension Following Criminal Conviction – if an atty is convicted of a crime that involves or probably involves moral turpitude or is a felony, the atty may be temporarily suspended pending the finality of the conviction & a determination of his discipline 

v. Further Discipline For Failure To Comply With A Previous Order – atty can be suspended or disbarred for failing to comply with prior disciplinary orders

vi. Involuntary Inactive Enrollment – atty involuntarily becomes an inactive member of the Bar & can’t practice law

1. this is a regulatory procedure, NOT discipline

vii. Public Reproval – atty found culpable of professional misconduct, but is not suspended

1. The atty’s name and the imposition of discipline are public 

viii. Private Reproval - atty found culpable of professional misconduct, but is not suspended

1. If this is imposed after formal charges are filed, discipline is reported on the bar’s web page and is disclosed to the public upon request

2. Atty may be required to pass the MPRE 

d. Other Consequences

i. CA Rules of Court, Rule 955

1. If you are disbarred, suspended, or resign w/ discipline charges pending, you must:

a. notify all clients, co-counsel, opposing counsel, & judges in courts where you have matters pending

b. keep records of what you have done to comply – those records will be evidence in any subsequent proceedings against you

c. file an affidavit showing that you have complied with this rule

2. If you don’t do this, you will be punished more harshly than you would for the underlying offense

a. Failing to comply is grounds for denying application for readmission or reinstatement
b. It is also grounds for disbarment or revocation of probation
c. The SCt can also hold you in contempt
ii. If you are disciplined, ppl will know

1. www.calbar.ca.gov - you can look up lawyers to see if they have been disciplined & what they were disciplined for

2. disciplinary action is printed in the bar magazine & the CA bar journal & the Daily Journal

iii. Reciprocal discipline: If you are disciplined in one state, other states will impose the same sanction

1. So, if you are disbarred in CA, you can’t go practice in Nevada

iv. If you are a member of the bar in one state and you violate the rules in another state, both states can discipline you

1. But see choice of law rules

a. MR 8.5 – the rules of professional conduct that apply are

i. for conduct in connection w/ a matter pending before a tribunal 

1. the rules of the jdxn where the tribunal sits

ii. for other conduct, 

1. if the predominant effect of the conduct is in a jdxn, the rules of that jdxn 

2. otherwise the rules of the jdxn where the conduct occurred 

iii. A lawyer won’t be disciplined if his conduct complies w/ the rules of the jdxn where the lawyer rsbly believes the predominant effect of the conduct will be.  

e. Who gets disciplined?  

i. Usu solo & small firm lawyers (98% of sanctions); 

1. Smaller firms don’t have the checks big ones do

2. Less likely to cooperate w/ authorities & therefore are more likely to be punished

ii. Often a middle-aged, male w/ substance abuse problems

iii. Note: you have to do a lot to get disciplined

1. For high levels of discipline in CA, there must be intentional, reckless, or repeated misconduct (esp repetition)

f. Professional Misconduct / Fitness to Practice 
(Probs w/ moral character after you’re admitted to the bar)

i. You can be disciplined (incl disbarment or suspension) for professional misconduct.

ii. In CA, this includes any conduct involving moral turpitude, dishonesty, or corruption [B&PC §§ 6101 (conviction of crime ( disbarment) & 6106 (other conduct ( disbarment, suspension)]

1. even if it is unrelated to the practice of law, 

2. even if it is not a crime 

3. even if it is a crime, but you are not convicted

iii. In MR states it only applies to actions committed as an attorney, not to actions related only to your personal life [MR 8.4 & Cmt 2]

1. Violating / attempting to violate the MRs / assisting or inducing other to do so / doing so though the acts of another

2. Committing a criminal act that reflects adversely on your honesty, trustworthiness, or fitness as a lawyer 

3. Engaging in other conduct involving dishonesty, fraud, deceit, misrepresentation (lists some specific instances) 

4. engaging in conduct prejudicial to the administration of justice (incl: expressing racism, sexism, or other prejudice other than through peremptory challenges)

iv. In CA, if you’re charged with a crime & the prosecutor finds out you’re an atty, the prosecutor must notify the bar 

1. Must also notify the clerk of the court, who will record it in the file

2. Clerk must notify bar if you are convicted.  

3. The bar will send the info to the SCt if the crime might involve moral turpitude & SCt will have proceeding to disbar or suspend

g. Reporting Professional Misconduct

i. In CA, we report ourselves, in MR’s states, others report you

ii. CA - B&PC § 6068(o) – an atty must report him/herself in writing w/in 30 days if: 

1. 3+ suits for malpractice / other wrongful conduct in a professional capacity are filed against the atty w/in 12 mos

2. There’s an entry of civil j’ment against the atty for 

a. fraud, 

b. misrepresentation, 

c. breach of fiduciary duty, or 

d. gross negligence in a professional capacity

3. The atty is judicially sanctioned UNLESS 

a. it’s a sanction for failure to make discovery, 

b. OR it’s a monetary sanction less than $1000 

4. The atty is indicted or charged with a felony

5. The atty is convicted of, or pleads guilty to, a crime if:

a. it was committed while practicing law

b. a client was the victim

c. a necessary element of the crime involved 

i. improper conduct by the atty (incl dishonesty or moral turpitude)

ii. or conspiracy, attempted conspiracy, or solicitation of another to commit that type crime of 

6. The atty is disciplined by a professional disciplinary agency

7. A j’ment is reversed, partly or wholly, bc of the atty’s misconduct, grossly incompetent representation, or willful misrepresentation

8. The atty is a partner in a firm or a shareholder in a law corporation & one of these things happens to the firm 

9. ( Failing to report yourself is independent grounds for discipline

a. This usu doesn’t work, though – ppl don’t report themselves – but they usually find out anyway

iii. MR 8.3 – Reporting Professional Misconduct
1. Lawyer must inform professional authorities if knows: 

a. Other lawyer violated MRs in way that raises substantial Q as to honesty/trustworthiness/fitness 

b. Judge violated rules of judicial conduct in way that raises substantial Q as to judge’s fitness for office

2. EXCEPTION: don’t have to disclose: 

a. Info is protected by confidentiality privilege

b. Info gained while participating in an approved lawyers assistance program

h. Victim’s restitution fund – if your lawyer steals from you in a fiduciary capacity, you can apply there for restitution (it is paid for w/ bar fees)

4. Incompetence

a. The two components of competence: 
(Even if counsel is competent, services must be performed properly)

i. Requisite ability – the skill & knowledge to perform the services up to the existing std in the community

ii. Requisite care – thoroughness & preparation rsbly necessary for the representation

1. Hypo: client can’t afford to pay for deposition that would really help the case 

a. You don’t have to take the depo for free, but 

i. you must explain the consequences to the client

ii. the rest of your work must be competent & 

b. You can’t refuse to represent the client during the client’s own deposition – that is not zealously representing the client

b. Duty to supervise others

i. The duty to follow the rules of professional conduct includes the duty to supervise others (subordinate attorneys, non-attorneys, or agents):

1. Partners & managing attys must assure that rsbl rules are in place to prevent misconduct [MR5.1(a)]
a. What is reasonable depends on the circumstances – e.g. size & structure of firm, nature of practice
2. Supervisory lawyers must make sure the rules are followed by the lawyers and non-lawyers who work for them [MR 5.1(b)]
3. Lawyers must follow the rules of professional conduct even if directed to violate them by someone else [MR 5.2]

a. They won’t be liable if the supervisor makes a reasonable decision on an arguable question of professional duty

ii. Responsibility for the actions of others:

1. Lawyers are responsible for the conduct of non-lawyers and other lawyers who work for them if [MR 5.1(c)]

a. they ordered the conduct or ratified it

b. they are supervisors or managers and knew about the misconduct at a time when it could have been avoided or mitigated, but failed to act

c. Standard for disciplinary actions = ethical rules

i. Lawyers must provide competent legal services.  

1. This includes having the diligence, knowledge/learning, and skill reasonably necessary to perform the services.  [CRPC 3-110 / MR 1.1 (competence), 1.2 (diligence)]

a. You don’t need to know everything when you take the case, but you must acquire the knowledge necessary

i. E.g. associate or consult with a lawyer who knows the law, do the necessary research

b. MR – also need thoroughness & preparation

c. CA – also need mental, emotional, and physical ability

2. In an emergency, you can provide services even if you don’t have the level of skill ordinarily required, but the assistance should be only what is rsbly necessary [CRPC 3-110 / MR 1.1]

ii. You also need to have a backup plan in case you die, are disabled, or have a breakdown (e.g. partners in firm, someone else if sole practitioner) [CRPC 3-110, MR 1.2 Cmt 5]

iii. Usually, there is no discipline for garden variety malpractice

1. There usually has to be some repeated misconduct or it has to be a really bad violation

d. Standards for malpractice (civil action against the attorney)

i. Incompetence can be malpractice if the elements are met 
(incompetence under the rules is not malpractice per se)

1. Duty of care (requires and attorney-client relationship)
a. Togstad – there was a L-C relationship:

i. Client went to atty for legal advice

ii. Client reasonably believed the person was a lawyer,

iii. The atty gave legal advice 

iv. The client rsbly relied on it

2. Failure to exercise due care

a. Std of care: must use the skill & knowledge ordinarily possessed by lawyers under similar circumstances in the community
i. Lawyers who perform w/ ordinary care & diligence inform clients about statutes of limitation

b. You can show the std of care w/ ppl like law professors

3. Legally recognizable harm to P(s)

4. Causation: But for the lawyer’s conduct, P(s) would have been successful in the underlying action
a. So, you must prove the case w/in the case 

i. In a criminal case, this means you have to prove actual innocence

b. And you have to prove that you would have a different result if the lawyer had done it the right way

ii. Standard of proof: preponderance of the evidence on each element

iii. This is hard to win.  It is also hard to find a lawyer who will take the case 

1. Fang v. Bock (we didn’t read this) – Bock pled guilty to a misdemeanor after his atty, incorrectly, told him he wouldn’t be deported for it.  

a. Couldn’t prove case w/in a case, bc couldn’t prove actual innocence (criminal case).  So couldn’t prove malpractice

e. Effects for the client

i. An attorney’s error will be attributed to the client.  

1. This can cause irreparable harm & malpractice is the client’s only course of action (which is hard to win)

2. Panzino -  an atty filed a case & then abandoned it.  The AZ S.Ct. held that the client could not reopen the case.  Why?

a. would encourage lawyer misconduct

b. would go against agency law

c. would be bad public policy

d. would undermine the finality of j’ments

ii. Ineffective assistance of counsel – the conduct so undermined the proper functioning of the adversarial process that the trial cannot be relied on as having produced a just result (Criminal Cases)

1. Strickland Test: To prove ineffective assistance of counsel, D must show 2 prongs:

a. Serious attorney error: error so serious that 

i. the defendant was deprived of a fair trial or 

ii. confidence in the outcome of the trial was undermined 
b. Prejudice: a rsbl probability exists that, but for the serious attorney error, the result of the proceeding would’ve been different

i. This is a high bar to meet / high standard

2. Counsel is presumed to have rendered effective assistance

a. Scrutiny of counsel’s performance is highly deferential

3. Strickland v. Washington – capital case; client claimed his atty failed to do a number of things

a. ( The error probably was serious, but it probably wouldn’t have affected the underlying case, bc it was during sentencing

iii. Sixth Amendment right to counsel (criminal cases)
1. Burdine v. Johnson – attorney literally slept through a lot of the trial, but it would have been hard to meet the Strickland test bc the evidence against him was overwhelming

a. This wasn’t ineffective counsel, it was no counsel, so the 6th Amend applies, not the Strickland test 

f. Avoiding problems 

i. Give out non-engagement letters promptly:

1. Tell the client you won’t take the case

2. Tell the client they may want to seek advice from other counsel

3. Tell the client about the SoL & its consequences

a. The client should seek advice soon

ii. Why?  Examples:

1. Togstad – med mal case w/ 2-yr SoL.  Atty told her he didn’t think she had a case, but he’d consult w/ his partner.  He didn’t tell her that he didn’t have experience in the area & didn’t warn about SoL

2. If you sue a city you have to give notice 6 mos in advance.  A legal services firm failed to do this & the case was barred ( malpractice

5. Lawyer-Client Relationship

a. Models of the lawyer-client relationship

i. Traditional: 

1. L is dominant party & provides solutions; often paternalistic; 

2. Client is essentially passive & relies on the jment of L

ii. Opposite extreme: 

1. L is hired gun & the client calls all the shots

iii. Participatory model: (preferred model encouraged by rules)

1. L & C client share responsibility for success of the representation

a. They consult to determine the goals of the representation

b. L consults w/ C along the way & keeps C informed

b. Creating a lawyer-client relationship

i. Retainer agreements (NOT required to establish a L-C relationship)

1. What they do:

a. set out costs & rates

b. set out when atty can withdraw (e.g. nonpayment fees & costs)

c. set out scope of services (e.g. until trial, not for depos, etc.)

2. Jdxn? You don’t have to have these in writing if 

a. fees & costs will be under $1,000 & 

b. it is not a contingency contract

ii. Other ways a L-C relationship may arise
1. If C reasonably relies on the advice of the atty, there can be an implied relationship – consider these factors:

a. did the person seek legal advice from L

b. was legal advice given

c. did the person rely on the advice

d. was sensitive confidential infor shared (this is a big one)

2. This can be pretty easy to do – e.g. phone call, fax, even a convo in a computer chat room

a. Streit v. Covington – there’s a L-C relationship even if L just makes special appearance on behalf of C’s atty of record

3. Cmt 7 to MR 1.2 – there is a duty of compentency (even if it is just quick, off-the-cuff advice)

iii. To minimize the risk of inadvertently forming atty-client relationships, don’t perform services w/ a retainer 

1. e.g. don’t discuss legal matters at a party

c. Division of authority btwn the atty & the client

i. MR - Both parties have authority and responsibility in the objectives and means of representation

ii. decisions made by a client [MR 1.2]

1. accept or reject settlement offers

2. what plea to ender in a criminal case

3. waiver of a jury trial 

4. whether to testify in a criminal case

5. whether to appeal

6. things involving expenses or effects on third parties 

iii. decisions made by a lawyer - those involving procedure, tactics or strategy, such as

1. the type of lawsuit to file

2. the court in which to file it

3. whether to grant opposing counsel extensions of time

4. the scope of discovery necessary

iv. MR - L can limit the scope of the representation if rsbl and the client gives informed consent

d. Duties of the Lawyer

i. L must keep the client reasonably informed, [CRPC 3-500 / MR 1.4]

1. This includes complying with reasonable requests for information

2. It also includes settlement offers 

a. [CRPC 3-510 (don’t have to tell oral offers in civil trials)] 
b. [CRPC 3-500(must tell all significant devs incl significant oral offers)] 
c. [MR 1.2 (only C can decide settlement offer)]

d. Moores – Moores sued his employer & lost.  The other side had offered to settle for $70,000 and then $90,000, but L didn’t relay it to him.  He sued attys & won - $12,000.

3. This allows the client to make informed decisions

ii. L must inform C about legal matters rsbly apparent arising out of the lawsuit even if they fall outside the scope of representation

1. Nichols (225) – C hired L to file workers comp suit.  L filed the suit but didn’t explore possibility of 3d party tort claim; didn’t tell C about possible remedies or S of L.  After the S of L lapsed, Nichols sued them

a. It doesn’t matter that this was limited representation

b. In CA, std incl informing C about 3d party claims in workers comp cases

2. If you don’t want to take the case, you can write a letter telling them about the matters & giving appropriate info like S of L

iii. Don’t commingle funds – Use an attorney trust account
[CRPC 4-100 / MR 1.15]
1. You have to deposit all funds held on behalf of a client in a client trust account, including:

a. settlement checks (incl your % if it’s a contingency)

i. insurance checks are made out to the client & the attorney

b. advance retainer fees (until L earns them & C doesn’t dispute fee)

i. Can put something in retainer agmt that the client only has 15 days to dispute a bill

2. You must keep client money separate from your own, so you can’t put your own money in the account

a. Except that you can put some money in there to pay bank fees, (but only enough in to cover those fees)

b. If withdrawals don’t match deposits, the acct is red-flagged 

3. Notify the client when you receive funds or other property belonging to the client

4. When it is time to split up the money, send breakdown of who gets what to the client

a. If the client doesn’t dispute the breakdown, you can cut them a check & take out your amount

5. Must keep a ledger, a sheet on each client, 

a. keep records for 5 years after termination of the representation

6. The bank takes the interest & puts it in an IOLTA (Interest on Lawyers Trust Account)

7. Comingling is serious, even if you turn the money over at the end

a. Florida Bar v. Bailey – L represented C in a drug smuggling case.  As part of a settlement, L was going to liquidate C’s foreign stocks (worth ~$6 mill) & put it in a trust acct for the govt.  

i. He put it in a personal account and wrote personal checks from the account.—Disbarred

8. Must also keep other property properly safeguarded 
a. MR – must be kept separate from the lawyer’s own property 
iv. MR – duties to a prospective client [MR 1.18]
1. maintain confidentiality

2. if you get confidential info from them, don’t represent and adverse party in a matter where that info could be used against them (your firm is also disqualified)

a. Unless both sides give written informed consent 

b. Or the disqualifying lawyer took measure to avoid exposure to too much disqualifying info, is screened, & doesn’t share in fees, and the prospective client is notified in writing

e. Limiting Malpractice Through Contract

i. You cannot enter into an agreement to prospectively limit malpractice liability [CRPC 3-400 / MR 1.8(h)]

1. CA - at all

2. MR - UNLESS the client is represented by other counsel

a. You can have an arbitration clause, though

ii. You cannot enter into an agreement to settle a malpractice case [CRPC 3-400 / MR 1.8(h)] UNLESS you write the client a letter advising them to consult other counsel & then give them time to do that

f. Rejecting employment

i. L can’t take a position or advance or defend a cause if: [CRCP 3-200 & MR 3.1]
1. it is w/o probable cause & for the purpose of harassing or maliciously injuring someone

2. it is frivolous/ not warranted under existing law, 

a. UNLESS it can be supported by a good faith argument for an extension, modification, or reversal of existing law

ii. CA B&PC 6068

1. (c) - L can only maintain such actions as appear to be just 
2. (g) - L can’t encourage the commencement or continuance of an action of proceeding from any corrupt motive of passion or interes

3. (h) – L can’t reject the cause of the defenseless or oppressed for personal gain

a. but this doesn’t really mean never – you can’t be forced to take a case without pay that you wouldn’t take for pay

iii. You can decline to represent someone bc it would be morally repugnant

1. There is a CA rule that says an atty can never refuse to represent the defenseless & oppressed for personal gain

a. But that doesn’t really mean never

b. The Ct of Apps has a rule that a judge can’t appoint you to take a case without pay that you otherwise wouldn’t take 

i. Why? due process, involuntary servitude

iv. What if a client comes to you seeking advice to help them engage in a criminal activity?

1. MR 1.2(d) – L can’t counsel or assist a C to engage in criminal or fraudulent behavior

a. Can counsel C that you cannot represent them in the matter & that they shouldn’t do it

g. Terminating the Relationship
i. Really, it is a matter of gradation btwn permissive & mandatory withdraw

ii. Mandatory withdraw - [CRPC 3-700 / MR 1.16] 

1. You must withdraw if:

a. C is bringing an action / asserting a position w/o probable cause for the purpose of harassing or injuring another person

b. You know or should know that continuing the representation will violate the rules of professional conduct
c. You are physically or mentally unable to carry out the employment

d. You are fired / discharged (within judicial limitations)

iii. Permissive withdraw – [MR 1.16 & CRPC 3-700] 
1. CA - You cannot seek to withdraw if the matter is pending before a tribunal unless (MR – you may withdraw if):
a. C wants to present a claim or defense that is not warranted by existing law or a rsbl extension of it

b. C wants to engage in an illegal course of conduct
c. C (or L’s mental or physical condition) makes it unreasonably difficult to carry out the employment

d. C insists that L engage in conduct contrary to L’s judgment or advice 

i. CA - unless the matter is pending before a tribunal

e. C freely agrees to terminate the relationship

f. C breaches the fee agreement
i. Fidelity (p 247) – parties couldn’t pay their lawyer.  The lawyer made a motion withdraw.  His motion to withdraw was timely & done right, so the court of appeals let him do it

g. CA - It’s likely to result in violation of the rules 

h. You believe in good faith that the tribunal will find other good cause for withdrawal 

2. You should put a clause in the retainer agreement allowing you to terminate the representation on proper notice and w/in the provisions of the rules

iv. For matters in litigation

1. You have to get the judge’s permission

2. If C will not consent, you must file a noticed motion before the judge seeking to be relieved as counsel

3. The judge may or may not allow you to be relieved – will evaluate

a. possibility of disruption, delay, or prejudice to the court, case, or client

b. the ability of the client to obtain new counsel w/o significant delay to the court, calendar, or opposing counsel

4. If you are allowed to withdraw, you still have obligations to the client

a. Return the client’s file (except for work product) 

b. Return unearned fees

c. Continue to honor client confidences

v. For matters not in litigation

1. First, must take reasonable steps to avoid rsbly foreseeable prejudice to C’s rights – including giving: 

a. reasonable notice (preferably w/ an unambiguous letter) & 

b. time to find a new lawyer

2. Promptly surrender all papers and property to the client and return any unearned fees

vi. If the client wants to fire you, 

1. Clients have an absolute right to terminate your services

a. Usually the court will allow this, but it can deny it if it would cause delay or disruption to the court

2. If your client fires you without cause, you still have a quantum meruit claim for unpaid fees if you have a retainer agreement

3. You must return the client’s file, the client’s other property, and any unearned fees

vii. When the relationship is over

1. Turn over your client’s files to the next atty - can’t hold them ransom for payment of your fees - What is the client file?

a. Things rsbly necessary to the client’s position – research; memos on the type of cause of actions you will file

b. But not internal memos analyzing legal issues & other work product
2. Return unearned fees

3. Continue to protect client confidences

4. Send a termination letter

a. Hanlin v. Mitchelson – C hired L to represent her in an arbitration for a flat fee.  C was not happy w/ award & wanted to appeal.  L didn’t appeal & didn’t confirm the award, so C couldn’t appeal on her own.  L also didn’t give an unambiguous termination letter telling her to confirm the award by a certain date if she was going to appeal

i. L argued: no obligation to confirm the award bc beyond scope of representation 

ii. Held: L should have set out scope of representation in written retainer agreement & should have sent a clear & unambiguous termination letter at end of representation telling her about deadlines & stuff

viii. Noisy withdraw

1. Quiet withdraw: I withdraw as atty of record for J Smith on any matters now pending

2. Noisy withdraw – uses the word disaffirm: I withdraw & disaffirm any work I have done

a. You would do this if, halfway through a case, you found out about ongoing wrongdoing & wanted to withdraw

b. This tips off other people that there is something going on 

c. Only allowed under the MRs, not in CA 

h. Dealing with 3rd parties

i. No-contact rule (prohibition on ex parte contact)

1. Can’t talk to someone represented by another L w/o going through the L (that is called ex parte contact) [CRPC 2-100 / MR 4.2]

a. Incl: writing letters

b. If you don’t know whether the other person is represented (or if they are represented), put a caveat in the letter

i. I am writing on behalf of …. If you have a lawyer, please forward this to them.

2. Corporate counsel – Patriarca – wrongful termination suit regarding P’s employment as a nurse.  P personally contacted 4 former employees w/o going through corporate counsel

a. Protective doctrine: can’t contact certain employees, those: 

i. w/ managerial responsibility, 

ii. alleged to have committed wrongful acts, 

iii. who have authority to make decisions about the case

b. Can contact other employees

ii. Contact with Witnesses 
1. Can talk to the other side’s lay-witnesses if they’ll talk to you

2. Can’t talk to the other side’s experts unless you go through counsel

iii. Truthfulness in Dealing with Un-represented Parties
1. When you talk to un-represented parties, you must be up front about who you are & tell them who you represent [MR 4.3]

a. If you think they have the wrong impression, correct them

b. So you can’t go undercover to find out info from a witness 

i. You can’t send someone else to do it either

2. You have to be honest oo

a. CA B&PC § 6068(d) – must use means consistent w/ the truth to keep client confidences

i. Can’t lie to a court

b. MR 4.1– Can’t knowingly make a false statement of material fact to a 3d party or fail to disclose a fact when it’s necessary to avoid assisting a criminal or fraudulent act by 

i. Except that you can’t violate confidentiality

3. You don’t have to tell opposing counsel about relevant facts though

4. MR – respect the rights of third parties

a. Don’t do things just to embarrass, delay or burden them

b. Don’t violate their legal rights to get evidence

c. If you get a document that wasn’t supposed to be sent to you, notify the person who sent it

iv. You can’t give ppl advice if it results in something adverse to your client’s interests

6. Confidentiality

a. See chart page 108 of code book

b. Attorney-Client Privilege
i. The government cannot force an attorney to testify about the substance of any confidential client communications unless the client consents

1. This only applies when the government subpoenas the lawyer to disclose the substance of such communication

2. It only applies to communications, not other information about the client

ii. Exception: lawyers services were sought to help commit a crime or fraud

c. Ethical Obligations of Atty-Client Confidentiality
[B&PC § 6068(e) & CRPC 3-100 / MR 1.6]
i. An attorney has an ethical duty to maintain client confidences and secrets

1. Confidentiality can be waived by the client

a. In CA – this can only be done with informed consent

ii. This is broader than the evidence rule.  

1. It applies to all client confidences, information about the client, client secrets, or anything else the client doesn’t want disclosed, not just client communications

a. MR - A lawyer can’t even reveal info that would lead to the client

iii. It applies all the time, not just when the attorney has been subpoenaed to testify in a court or deposition

iv. It is owed to all clients

1. including those who don’t retain the lawyer after consultation

2. even if the lawyer-client relationship is terminated

v. It survives the death of the client

vi. You can discuss confidential things with other attys in your firm 

1. Unless your client asks you not to (Cmt 5 to MR)

d. Exceptions to Lawyer-Client Confidentiality

i. CA - You may reveal confidential info to the extent you rsbly believe is necessary to 

1. prevent a criminal act that you rsbly believe is likely to result in death or substantial bodily harm [Rule 3-100]

a. the harm does not need to be imminent

b. If a client is going to commit an act like this, and it is rsbl under the circumstances (i.e. you can do it without harming yourself), you must:

i. make a good faith effort to try to dissuade them from doing it & 

ii. tell them that you can breach confidentiality if they don’t change their mind

2. establish a defense if you are accused of wrongdoing

3. establish a fee in a dispute with the client

4. ( If you do reveal client info: 

a. you have to withdraw as C’s atty

b. you destroy privilege & can be compelled to testify against your client

5. OLD B&PC § 6068(e) – maintain confidentiality, no exceptions 
ii. MR 1.6 – You may reveal confidential info to the extent necessary to 

1. prevent rsbly certain death or substantial bodily harm
a. Cmt 6 – certain death or bodily harm must be imminent 

2. prevent a crime or fraud rsbly certain to result in substantial injury to the financial interests or property of another (OR to prevent, mitigate, or rectify such an injury) where the client used or is using the lawyer’s services in furtherance of the crime 

a. ( most states have not adopted this exception

3. procure legal advice about compliance with these rules

4. establish a claim or defense in a dispute btwn the lawyer & client
5. establish a defense to a criminal charge or civil claim based upon conduct in which the client was involved

a. or respond to allegations in any proceeding concerning the lawyer’s representation of the client

6. comply w/ other law or a court order
7. ( you should first try to prevent the client to take action that would not allow disclosure

iii. Spaulding – child injured in an accident.  A defense doctor discovered a life-threatening aneurysm & D’s lawyer didn’t disclose it.

1. MR state - they had the discretion to reveal this, but were not required to ( no ethical violation


a. In CA, they would not even be allowed to disclose it bc it is not a criminal act

e. Consequences of breaching confidentiality

i. You have to be careful where you discuss confidential things.  If someone overhears it, 

1. You have destroyed atty-client privilege by destroying confidentiality

2. You have also violated the ethical rules

ii. If you do something negligent to allow confidential info to be disclosed:

1. Some jdxns say it doesn’t matter – it is still protected because only the client has the ability to waive it

2. Some say you have destroyed confidentiality & it can be used against your client

a. So, don’t discuss sensitive matters on an analog phone (phones from the early 90s)

b. And don’t talk about confidential info on unencrypted email; most firms have encrypted email systems

iii. If you reveal confidential information according to one of the exceptions

1. MR – discretionary disclosures do not destroy privilege

a. Purcell – C told L that he planned to burn down his apartmt bldg.  L told the police 

i. MR state (Mass) – this was a discretionary disclosure, so it didn’t destroy privilege 

2. CA – no privilege for discretionary disclosures (e.g. to save someone from death or serious harm)

a. you can be compelled to testify against your client

f. In-house Counsel 
[CRPC 3-600 / MR 1.13]
i. The entity (e.g. the corporation) is the client, not its employees

ii. If L is dealing with a constituent of the org & it becomes apparent that the organization’s interests are or may become adverse to those of the constituent,  
1. L is not their lawyer & 
2. Conversations are not confidential – L may have to tell the corp
3. The employee may need to get their own lawyer
iii. If an actual or apparent agent of the corp wants to do something illegal that might be attributed to the corp or do something likely to result in substantial injury to the corp,  

1. Do what is in the corp’s best interests, e.g.:
a. Urge them to reconsider & explain the likely consequences 
i. Put it in a memo if they won’t listen
b. Refer the matter to the next higher authority in the corp (the highest authority if necessary)

i. L may have to do this under Sarbanes-Oxley too
ii. L may get fired for this
1. MR - even if you are fired, you still have to tell them
2. If the highest authority insists on taking the action anyway,

a. CA - All you can do is resign (you may have to if it is illegal); you can’t reveal confidential info

b. MR – if the act would violate the law and result in substantial harm to the corporation, you can reveal confidential info to the extent rsbly necessary to prevent substantial injury 

i. This doesn’t apply if you were hired to investigate a violation of the law or defend the corp in a claim arising out of violation of law

iv. You can represent both the corporation and a constituent if both consent

1. The constituent you are representing can’t give the corporation’s consent

g. Part 205 Rules (created after Sarbanes-Oxley) 

i. Under the rules, you cannot be disciplined under state law ethical rules for complying with the part 205 rules in good faith
1. But there is an issue whether these rules can supercede state ethical rules under the authority granted by congress
ii. These rules apply to attorneys who 
1. appear in an SEC proceeding, 
2. give advice on a doc that will be submitted to the SEC 
a. e.g. summary of pending litigation for a 10-K, 10-Q 
3. advise client on whether info must be submitted to the SEC
iii. Attorneys must report evidence of a material violation of securities laws or breach of the fiduciary duty to the chief legal officer 
1. Then, unless the chief legal officer responds appropriately, you must continue to report up the corporate ladder
iv. You can disclose confidential info to the SEC without consent from the corporation if you think it’s rsbly necessary to
1. Prevent an act likely to perpetrate fraud on the SEC

2. Prevent a material violation likely to cause substantial injury to the financial interests or property of the corp or investors

3. Rectify the consequences of such a violation if the atty’s services were used in furtherance of the violation

v. You can’t sign illegal securities registration or allow outside counsel to sign it

h. Physical evidence

i. You cannot hide physical evidence for a client (e.g. a murder weapon) – have to turn it over

1. You probably have to tell the client that you are obliged to hand over the physical evidence

2. Then, in CA, if you disclose it, you have to withdraw

ii. But you still have to protect confidential information

7. Conflicts of interest - something undermines a lawyer’s undivided loyalty to a client
a. IN GENERAL

i. Overriding conflicts test: Is this a situation where the lawyer’s undivided loyalty to a client is undermined?

1. Is there a possibility confidential info will be disclosed?

ii. Disclosure (required before there can be informed consent) includes disclosure of
1. All facts and circumstances that give rise to the conflict or potential conflict

2. A description of the actual and reasonably foreseeable adverse consequences to the client

3. For multiple representations, it also includes

a. Implications of common representation

b. Possible effects on loyalty, confidentiality, and risks of multiple representation

i. ( there will be no confidentiality as between the clients & no atty-client privilege!

b. Lawyer’s own interests conflict with the client’s interests

i. General rules

1. CA – You must provide written disclosure to a client if
a. You have a legal, business, financial, professional, or personal relationship 
i. w/ a party or witness in the same matter 
ii. that would substantially affect your judgment or ability to provide objective competent representation
b. You have a legal, business, financial, or professional interest in the subject matter of the representation
2. MR – There is a conflict if there is a significant risk that the representation will be materially limited by the lawyer’s responsibilities to another person or the lawyer’s personal interests
a. You may represent a client despite a conflict IF
i. You reasonably believe you can provide competent & diligent representation 
ii. The representation is not prohibited by law
iii. You won’t have to assert a claim by one client against another in the same litigation
iv. Each affected client provides informed, written consent 
ii. Doing business w/ a client

1. Examples

a. Taking a lien on the sale of the client’s home to secure the fee for his divorce matter – interests may diverge

b. Buying stock in the client or the client’s business

c. Making the client a loan unrelated to the representation

d. ( Not contingency fee arrangements

e. ( MR - NOT standard commercial transactions (e.g. selling a car) or trxns the client offers to others (e.g. medical services, or banking or brokerage services)

2. You can do business w/ a client, if you follow the business trxns rules

a. The trxn must be fair and rsbl to the client

b. The terms of the trxn must be fully disclosed to the client in writing in a way the client will understand
c. The client must be advised in writing to seek independent advice & given rsbl opportunity to do so

d. The client must consent in writing to the terms of the trxn 

i. MR – must also consent to the lawyer’s role in it, whether or not the lawyer is representing the client in the trxn

3. Mershon (p.309) – L set up a corp for himself, C & and a 3d party.  C died & L was also the executor of C’s will.  The corp owed L $6000, but L didn’t intend to seek payment.  L resigned as executor of the will bc C’s daughters didn’t like the way he conveyed the land of the corp

a. Held: L violated ethical rules - he didn’t recommend that C get advice from another lawyer or make disclosure

iii. Taking a proprietary interest in the case

1. MR - Can’t do it except
a. To acquire a lien to secure payment of a fee

b. To handle a matter on contingency

2. CA – this is ok if you follow the business trxn rules
iv. Financial assistance to clients

1. MR – Not allowed, except:
a. You can advance litigation costs if repayment is contingent on the outcome of the matter
b. You can pay litigation costs for indigent clients
c. You can’t, e.g., advance the client living expenses, though
2. CA – you can loan money to clients for any purpose so long as the promise to repay is in writing
v. Sexual relationships with clients

1. No sexual relationship UNLESS it existed before the representation (CA – or you are married)

a. CA – You can’t abuse your position to get a client to have sex with you

b. CA – Originally, the rule said that you were presumed to be in violation of the rule if you were having sex with a client

i. that section was eliminated to get it passed

2. Rinella (p.319) – Rinella pressured a bunch of clients into having sexual relationships.  

a. There was no rule against it, but it is still a conflict of interest, so he can be punished

b. It also doesn’t matter that he says it didn’t affect his representation – it is an inherent conflict of interest

3. This type of disqualification will not be imputed to others in a firm

vi. Trial lawyer as witness

1. MR – can’t represent someone in a trial if it is likely that you will be a necessary witness, UNLESS
a. The testimony relates to an uncontested matter
b. The testimony relates to the value of legal fees
c. Disqualification of the lawyer would work substantial hardship on the client
2. CA – can testify on anything as long as the client consents in writing
vii. Relationships with opposing counsel

1. If you are related to opposing counsel by blood or marriage, you must get informed consent from each client
a. CA – also applies if you live with opposing counsel or have an intimate personal relationship with them

2. This type of disqualification won’t be imputed to the whole firm though

viii. Personal beliefs interfere w/ representation

1. Representing a client is not an endorsement of their political, economic, social, or moral views or activities
a. MR – you can withdraw as the client’s atty if the client insists on taking action you find repugnant or about which you have a fundamental disagreement
ix. Other special rules under the MRs

1. Book & media rights
a. Can’t be negotiated until the representation is over

b. People v. Corona – Corona was a mass-murderer.  His lawyer agreed to represent him in exchange for literary rights. 

i. The conviction was overturned bc the literary rights created a conflict of interest.  He didn’t try a lot of defenses he should have.

2. Gifts from clients
a. Little gifts are ok – e.g. holiday present
b. Can’t solicit gifts unless you are related to the client
c. Can’t draw up an instrument for the person to give you (or someone in your family) a gift (unless you or the recipient are also related to the client)
d. If a client gives you a big gift, it can be voided under the doctrine of undue influence – client gifts are presumptively fraudulent 

c. Conflicts between current clients
(big deal in small towns where there are only a few attys)
i. Tests

1. There is a conflict if 

a. the clients’ interest are directly adverse or 

b. representation of one client will materially limit representation of the other

2. Ask: Will my loyalty to one client directly and adversely affect my loyalty to or representation of another client?

a. If so, you should decline or withdraw from the employment

i. The client cannot consent to such a representation

ii. MR - This could come up where winning in one case would create a precedent that would substantially weaken the other case

b. If not, you can represent both clients IF you cure the conflict

3. With a couple of noted exceptions, the disqualification is imputed to the rest of the firm

ii. Curing the conflict

1. CA – You can represent clients with conflicting OR potentially conflicting interests IF
a. Each affected client provides informed, written consent
2. MR – You may represent clients with conflicting interests IF
a. You reasonably believe you can provide competent & diligent representation to each one
b. The representation is not prohibited by law
c. You won’t have to assert a claim by one client against another in the same litigation
d. Each affected client provides informed, written consent 
iii. Multiple client representations

1. Danger: Conflicts may arise that weren’t anticipated

a. e.g.: in states that don’t have no-fault divorce, one client must assert a claim against another

2. You can still do it if you get informed consent, but disclosure must be adequate.  See the sample disclosure form - tell the potential clients that:

a. You have to be neutral btwn them – can’t favor one over the other

b. If a dispute arises, everyone needs to get a new atty – you have to drop them all

i. If you have to get new attys, your costs will go up

c. Info is not confidential as to the other clients

d. If a dispute arises, there is no atty-client privilege (you can be compelled to testify)

e. ( Tell them about any possible conflicts that may arise

i. E.g. if you have represented one of them in the past

3. Criminal defendants 

a. This raises 6th amendment issues of right to effective counsel 

b. The L.A. public defender’s office has a separate Alternate Public Defender’s office to handle conflict cases – it is a parallel but separate office 

c. Holloway – automatic reversal is warranted where a court improperly requires joint representation over a timely objection.  You don’t have to meet the Strickland test

4. You have to get consent again to settle the case or strike a plea deal

a. The consent has to be informed & in writing, 

i. MR – must also be signed by each client

b. Disclosure includes telling them about 

i. the existence and nature of the claims or pleas and 

ii. the participation of each person in the settlement

iv. Concurrent clients on different matters
1. You can’t represent one client in suing another without consent of both parties

a. Dresser (p. 331) – the atty sued one client on behalf of another client

b. This doesn’t apply when the client is an insurance company and the insurance company’s only interest is as an indemnity provider

d. Former clients’ and current clients’ interests conflict

i. CA - You must get informed, written consent from a former client before accepting employment adverse to that client IF you have confidential info that is material to the new representation

ii. MR – Unrelated matter rule – A conflict exists & you must get informed written consent, when 

1. the matters are the same or are substantially related 

a. i.e. they involve the same trxn or legal dispute, OR 

b. there is a substantial risk that the confidential info as would normally be obtained in the prior representation would materially advance the client’s position in the subsequent one

i. this may be rendered obsolete by passage of time

2. AND the clients’ interests are materially adverse
iii. MR - Imputed disqualification
1. If a private lawyer switches firms & carries with them confidential info from a case that is substantially related to a case or client in the new firm, the entire firm is DQ’ed

a. There is a presumption of shared confidences

b. This happens with other ppl too, like paralegals & with wor that a lawyer did before becoming a lawyer (e.g. as a law student), but screening is allowed (MR)

2. Screening is not allowed to cure conflict

a. But disqualification may be waived by the affected client

b. Also, a lot of states allow screening so long as no one objects

i. Firms do it all the time bc the other side often won’t object 

ii. They must still disclose it to each other

3. Screening stds nowadays:

a. Files must be quarantined

i. electronic files must be password protected

ii. or other quarantine procedure for paper files

b. You have put forth a genuine effort to put a cone of silence around that lawyer

i. ppl know not to talk to them 

ii. the lawyer knows not to talk about it

4. Substantial relationship analysis (Kala)

a. Is there a substantial relationship btwn the matters?

i. If not, no ethical problem

b. [Are the clients’ interests materially adverse?]

c. If there is a substantial relationship, did atty gain confidential info?

i. If the matters are substantially related, the court presumes that L has confidential info 

ii. If an atty in the former firm has confidential info, there is a presumption of shared confidences 

iii. ( But both of these can be rebutted

d. [Is there informed written consent from the other side?]

e. Has the shared information been protected by institutional screening mechanisms?

i. Look at: 

1. size & structure of the firm – big enough, w/ enough structural divisions to minimize contact?

2. likelihood of contact btwn quarantined lawyer & other lawyers

3. existence of safeguards & procedures to protect access to files and other info, e.g.:

a. locked files

b. passwords to info

c. prohibition on fee sharing

ii. screening must be timely – before the atty comes to work for the firm

5. There is no imputed disqualification of the old firm unless a lawyer who is still there has protected confidential info on the former client

iv. MR - Government lawyers going into private practice 

1. Can’t represent a private client in a case or matter if you participated substantially & personally in that case as a govt lawyer 

a. UNLESS the govt agency gives informed written consent 

b. Example: you wrote a piece of legislation at issue in the matter

i. you wouldn’t be DQ’ed bc it is not substantial & personal participation in the case

2. Also can’t represent a private client against another party if

a. you got confidential info on the adverse party during your govt job and 

b. that info can be used to the adverse party’s detriment

3. But screening is allowed, so others in the firm can handle it

a. Must be timely (before gov’t lawyer starts)

b. The former govt lawyer can’t get fees from the matter

c. The govt agency must get written notice of the screening procedure so it can determine if the private firm is in compliance with the procedures

4. In re Sofaer – there was not even a pretense of screening; they basically recruited him for this case (representing Libya in the case over the bombing of a plane over Lockerbie Scotland)

a. The firm is disqualified & disciplined (though the discipline was mild)

5. If you are a current govt employee, 

a. you can’t participate in a matter in which you participated personally and substantially while in private practice unless 

i. the appropriate govt agency gives written consent & 

ii. you follow the rules on conflicts with former clients

b. you can’t negotiate for private employment with someone involved in a matter in which you are participating personally and substantially 

i. except for law clerks (can negotiate after notifying the judge)

v. MR - Judges going into private practice

1. Same rule - Can’t represent a private client in a case or matter if you participated substantially & personally in that case as a judge

a. UNLESS all parties give informed written consent

2. Screening is allowed

a. Must be timely (before gov’t lawyer starts)

b. The former judge can’t get fees from the matter

c. Other side gets written notice of the screening procedure so it can determine if the firm is in compliance w/ them

3. BUT see Cho – a judge went to work for a private firm as Of Counsel; the firm represented a party in a case the judge had held settlement conferences in; the firm screened him but the other side didn’t feel comfortable

a. Even though there was screening, the firm was DQ’ed – too much confidential info ( appearance of impropriety too great

4. If you are a judicial officer or a third party neutral in an ADR proceeding, you can’t negotiate for employment with someone involved in a matter in which you are participating personally & substantially

e. Third party tries to interfere with the representation

i. Third party is paying fees

1. You have to get informed written consent from the client

a. CA – no disclosure or consent is required if you are rendering services on behalf of a public agency that provides legal services to another agency or the public

2. You can’t give the third party any confidential info

3. There can’t be any interference with the atty-client relationship or with your personal judgment (or there will be deemed to be no consent)

ii. Insurance

1. Your insurance company will defend you in a lawsuit covered by your insurance

2. Some states hold that the insurer and the insured are joint clients

a. In CA, the insured is the sole client

iii. Personal or professional relationships threaten independence

1. MR – there is a conflict if there is a significant risk that the representation will be materially limited by the lawyer’s responsibilities to another person or the lawyer’s personal interests
f. Limitations on curing a conflict 

i. If you make a mistake about a conflict (e.g. it turns out to adversely affect the case), you will be disqualified

ii. Sometimes the conflict is so obvious or so potentially adverse to the clients, you cannot ask for consent

1. If a lawyer or judge looked at it objectively & would agree that the client shouldn’t have consented, there will be deemed to be no consent

iii. There will also be deemed to be no consent if the disclosure was inadequate

iv. MR - 
1. L’s own interests can’t material limit the representation

2. L must rsbly believe the representation won’t be adversely affected

3. Client must consents in writing after proper consultation

v. MR – a client can revoke consent & the representation

1. where there is a conflict btwn concurrent clients, this could also mean that the atty cannot continue to represent the other parties 

a. this would depend on the circumstances,

8. Information Gathering

a. We prefer the client center approach

b. Communication inhibitors

i. Ego threat – clients don’t want to admit facts that will hurt their egos

ii. Case threat – clients don’t want to admit facts that will hurt the case

iii. Role expectations – the client expects the lawyer to know how to handle everything & to know what Qs to ask, so they may not tell the lawyer things if the lawyer doesn’t ask about them

iv. Etiquette/cultural barriers – e.g. a battered woman may not want to talk to a male lawyer

v. Trauma – clients don’t want to relive painful or emotional events

vi. Perceived irrelevancy – the client may not think something is important, so they won’t mention it

vii. Greater need – clients may have overriding concerns (e.g., being evicted) & may need to talk about that before they will get to the legal & relevant factual issues

viii. Body language/idiosyncrasies – from the client or lawyer

1. fingers over your mouth = the other person is talking too much

2. finger on your nose = cynicism or disbelief

3. steepling your hands = confidence

4. stroking your chin = interest, concentration

5. hands visible on the desk = confidence

6. crossing your arms or ankles, putting your hands together; sitting in a small space = insecurity (so try to take up more space)

7. leaning forward while you speak = eagerness

8. hands under the desk = intimidated

9. lying = lots of body movement (lying causes ppl to secret adrenaline), lip licking or biting, swallowing, pupil dilation, turning lower body or feet toward door or way out

ix. Legalese – intimidates ppl

c. Communication facilitators

i. Empathy / understanding - puts ppl in a better mood so that they are more likely to want to talk about it

ii. Non-judgmental listening

iii. Recognition and reward - compliments; letting ppl know when they do something good (lead with a compliment if you can – breaks the ice and establishes rapport) 

iv. Altruistic appeal - point out how it will help others or the greater good

v. Reflective statements – let the person know they have been heard and express sympathy (this is one component of active listening)

vi. Mirroring in active listening – tell the client back what you’ve heard and confirm that that is what they said 

d. Three-phase info-gathering model

i. phase 1 – meeting the client, identifying the problem

1. establish rapport

a. break the ice

b. watch for clients who don’t want chatting

2. identify the problem

3. establish client concerns

4. prepare the client for the remainder of the session

a. tell the client what you are going to do

ii. phase 2

1. obtain a chronological account of the story then go back & get more info when appropriate to fill in gaps

2. use appropriate open questions to encourage the narrative

3. use a system to note areas during the narrative that will require further exploration with the client

a. keep track of things that you need more info about it

4. keep lists of every document the client mentioned & create a list of additional documents the lawyer may need to review

5. begin to identify possible legal theories, breaks them into elements, and use closed questions to obtain information from the client as appropriate

iii. phase 3

1. see handout

9. Client Counseling

a. Model approach

i. preliminary matters

1. the client will not want to go through the whole story again since they told it to the paralegal already

2. before you get into it, confirm the client’s goals and concerns

3. you can tell your client about confidentiality

ii. identify the client options

1. lawyer has done legal and factual research 

2. identify range of options

3. lay out options in an organized manner

iii. assist the client in analyzing the consequences

1. guide the client to options consistent with their goals and concerns and their preferred outcome

2. solicit frequent client input by asking questions prepared beforehand to determine client reaction and priorities to each option

3. discuss the pros and cons of each option

4. address non-legal concerns raised by options if appropriate

5. discuss the likely outcome of options

6. address the expense to the client of each option

7. assist the client in identifying a preferred approach or option as a starting point

8. confirm the lawyer-client relationship if not done previously

9. confirm the fee structure, which may depend on the option selected

10. agree with the client on a date certain for a decision

11. next steps for the lawyer & for the client are agreed upon

b. you will almost always send your client a follow-up letter

c. “What do you think our chances of winning are”

i. tell the client the strengths and weaknesses of each side

ii. no one can predict what the outcome will be in the hands of a judge or jury

1. don’t make a percentage evaluation of the client’s case 

10. Attorney Fees

a. Types of fee arrangements:

i. Hourly

ii. Flat

iii. Contingent

iv. Proportional (e.g. calculated as a proportion of the value of a deal)

v. Combinations of these

1. A classic contingency fee is a combination of contingent and proportional fees

vi. Other types 

1. e.g. stock in a client’s company

b. Types of retainers

i. advance retainers – an advance on fees

1. the client pays you a lump sum at the beginning 

2. the money goes into an atty trust acct 

3. when you earn it, you bill the client

4. if the client doesn’t dispute the fee, you can take the money out

5. if the client disputes your fee, you can’t take the money out until the dispute is resolved

ii. true engagement retainers – this is not an advance, it is a payment for what you are going to do whether it takes a little longer or a little less than expected

1. the client is paying for you to be available for a certain amount of time over the next period 

2. this doesn’t have to go into the atty trust acct; you earned it as soon as it’s paid

c. Fees must not be unreasonable (MR) / unconscionable (CA)

i. Factors for determining what’s reasonable / conscionable:

1. The novelty and difficulty of the questions involved (CA) and the skill required to perform the services properly

2. The likelihood, if apparent to the client, that acceptance of the employment will preclude other employment by the atty 

3. The amt involved and the results obtained
4. Time limitations imposed by the client or the circumstances

5. The nature & length of the professional relationship w/ the client

6. Experience, reputation & ability of the lawyer

7. Whether the fee is fixed or contingent
8. The time and labor required
9. CA :

a. The amt of the fee in relation to the value of the services 

b. The relative sophistication of the lawyer and the client

c. Whether the client has given informed consent to the fee

10. MR :

a. The fee customarily charged in the locality for similar srvcs 

ii. example: L took a case that wasn’t his specialty; he charged $50,000, partly because he had to educate himself; other attys would charge $10,000 for the same services

1. most of the factors weighed in his favor, but the court said it was unreasonable anyway - a small amt of time to educate yourself is ok to bill, but this was not reasonable

iii. Gagnon - The client didn’t object to the fee, but the trial judge did

1. Held: the trial judge had no business interfering in the contractual relationship btwn the client and the atty

iv. You can charge more than what others in the community charge if you can justify it (e.g. if you have lots more experience or it will take more time) & it’s reasonable

d. Fee agmts that must be in writing

i. Contingent agmts must be in writing (MR & CA)

1. CA - The agmt must state 

a. how disbursements and costs will affect the fee

b. whether & how the client will have to pay for other related matters that come out of the case

i. ( The atty must give the client a copy of the agmt 

2. MR - The agmt must state

a. how the fee will be determined (incl %s the atty will get)

b. what expenses will be deducted from the recovery

c. whether expenses will be deducted before or after the fee is calculated

d. what expenses the client will be liable for if no recovery

i. ( At the end of the matter, you must give the client a stmt of the outcome of the case &, if there is a recovery, a calculation of their payment

ii. Other agreements (for example, hourly rates)

1. CA - must be in writing IF fees & costs may exceed $1000 

a. The agmt must describe 

i. how the compensation will be calculated

ii. the general nature of the legal services

iii. the responsibilities of the atty & the client 

b. Exceptions – a writing is not required if

i. A writing is impractical (e.g. services performed in an emergency)

ii. An arrangement is implied bc the atty provided the same kind of services to the client in the past

iii. The client gave informed written consent that a writing is not required

iv. The client is a corporation

c. Upon request by a client, you must provide a bill w/in 10 days unless you provided one in the last 31 days

2. MR – don’t need to be in writing (but it is recommended that they be in writing)

e. Other requirements

i. CA – The state bar passed a rule that fees cannot be unconscionable, but the legislature passed more detailed rules: 
1. A client can demand arbitration in a dispute over fees 

a. If you want to sue them, you have to give them adequate notice that they can demand arbitration 

b. Neither side can recover costs or fees for the arbitration except the arbitration fee, unless there is a prior agmt 

c. The arbitration will cover fees only, not malpractice, etc.

d. The award becomes binding 30 days after it is mailed out UNLESS one of the parties seeks a trial w/in 30 days

e. If you don’t comply with the award w/in 100 days 

i. you can be placed on involuntary inactive status

ii. you can owe costs and a penalty up to 20% of the amt owed or $1000, whichever is greater

2. There is no rule against contingent agmts in family law or criminal matters

ii. MR
1. You must tell the client (preferably in writing) within a rsbl time after commencing the communication:

a. the scope of the representation

b. the basis of the rate or fee

c. the expenses for which the client will be responsible

d. (You don’t have to do this for regular clients if you are charging on the usual basis or rate)

2. You also have to tell them any change in the basis or rate of the fee or expenses

3. Contingent agmts are not allowed in family law or criminal matters

f. Referral fees / Splitting fees with other firms

i. The total fee must remain reasonable / not unconscionable 

1. CA:

a. The fee can’t be higher than it otherwise would have been w/o the new atty or firm 

b. The client must be advised of how the fee will be split in writing and 

c. The client must consent in writing to the fee sharing

2. MR:

a. The client must be advised of the participation of new attys

b. The client must consent to the fee sharing and to the share each atty will receive, and 

c. The agmt must be confirmed in writing 
ii. Referral fees: If L assigns the case to a new atty or firm rather than associating with them

1. CA – You can pay referral fees (usually 10% of the total fee at the conclusion of the case) if
a. The other requirements are met

b. The referral fee is not offered as an inducement to provide other referrals

2. MR – doesn’t allow traditional referral fees 

a. Proportionality rule - either:

i. The division of the fee must be in proportion to the services performed by each lawyer 

ii. OR each lawyer must assume joint responsibility for the representation as a whole

b. ( To get around this, attys just say they worked on the case for the number of hours that would give them the 10% referral fee

g. Splitting fees w/ non-lawyers

i. You can’t split fees w/ non-lawyers (e.g. if a case is brought in by your paralegals) 

1. CA – You can pay a prescribed fee to a lawyer referral services

2. MR – You can share fees with a nonprofit

3. There are also special rules if you die  

a. paying money to your estate or your heirs

b. or if someone takes over your practice

ii. But you can get around this by giving bonuses

iii. You are also allowed to 

1. include non-lawyers in firm compensation, profit-sharing, or retirement plans

iv. MR - You can’t work for a business whose activities include providing legal services if a non-lawyer owns part of the business, is an officer or is a director

h. Double billing 

i. If one client pays you to fly to NY and pays for your billable time, you can’t also bill other clients for the same time when you work on other cases during the trip

ii. This is not allowed, but it is hard to police – most clients don’t know

i. Recovering attorney’s fees in a lawsuit

i. American system – generally, you bear the cost of your own atty’s fees

1. Encourages ppl to pursue suits if they’re willing to pay their fees

ii. English rule – generally, the loser bears the cost of the other side’s fees

1. Discourages shaky lawsuits

11. Advertising and Solicitation

a. Advertising  

i. Definition

1. print or media communication  

2. directed at the public 

3. with the purpose of making the public aware of the lawyer’s service

ii. Examples

1. stationary, letterhead, signs, business cards, brochures or other written material describing the firm or an atty

2. bus or bench ads

3. newspaper, TV & radio ads

4. phone book ads

5. website 

a. If your website is www.winbig.com, that is a representation 

iii. MR [MR 7.1, 7.3]

1. An ad can’t be false or misleading about the lawyer or the lawyer’s services – i.e.

a. can’t contain a material misrepresentation of fact or law

b. can’t omit a fact necessary to avoid being misleading

c. can’t be likely to create an unjustified expectation about results a lawyer can achieve or the means that can be used to achieve them

d. can’t compare services with those of other lawyers unless the comparison can be factually sustained

2. You can’t solicit employment by written, recorded, or electronic communication if 

a. The client has made it known that they don’t want to be solicited by you

b. The solicitation involves coercion, duress, or harassment

3. If you are soliciting employment from a potential client who you know is in need of legal services for a particular matter, you must put “Advertising Material” on the envelope and at the beginning & end of any recorded or electronic communication 

a. unless the recipient is a lawyer or someone you have a close personal or prior professional relationship with

b. & unless the person requested the info

4. There is no presumption that any material is misleading or false

iv. CA – [CRPC 1-400] 

1. Requirements:

a. Must be true

b. Can’t be false, deceptive, misleading

c. Can’t omit to state a fact necessary to make the statements made not misleading

d. Must indicate that it is an advertisement

e. Can’t be transmitted in any manner involving intrusion, duress, compulsion, intimidation, threats

f. A lawyer can’t claim to be a specialist unless certified as one by the State bar

i. E.g. family law, bankruptcy – you have to take an exam to become a certified specialist

2. You are presumed to have violated the rule if the ad

a. contains a guarantee, warranty or prediction regarding the results of representation

b. contains a testimonial without a disclaimer that the testimonial is not a warranty or guarantee

c. is delivered to a potential client who may not be in a physical or mental state to exercise rsbl jment

d. is transmitted en route to a hospital or medical care center

e. does not state that it is an ad 

f. does not contain the name of the responsible party

g. misrepresents the nature of a lawyer’s relationship to a firm (e.g. can’t say it’s a firm if it’s a referral service)

h. implies that the lawyer is participating in a certified lawyer referral service when that is not the case

i. it contains a dramatization without a disclaimer

j. it says “no fee without recovery” and fails to add that the client is responsible for costs

k. it says services will be provided in another language and 

i. there is no atty who speaks the language and

ii. the ad doesn’t state the name & title of the person who does speak the language

l. it lists a fee but the atty charges a higher fee within 90 days after the ad is disseminated (unless a shorter time is expressly stated) 

i. for yellow pages or other media not published more than once a year, you have to honor it for a year

3. You must keep a copy of any ad for two years and present it, along w/ evidence to support any factual claims, to the Bar upon request

v. CA - Additional rules under the B&PC
1. An ad can’t 

a. Make a guarantee or warranty as to the outcome of a legal matter 

b. Say that the atty featured can generally obtain immediate cash or quick settlements

c. Impersonate the atty

d. Impersonate a client unless there is a disclaimer

e. Have a spokesperson unless the person’s title is disclosed

f. Say that the atty takes cases on contingency unless it says whether the client is responsible for costs

2. The facts in an ad must be factually substantiated

3. There is a rebuttable presumption that the following messages are false

a. Results of specific cases w/o info as to the facts or law giving rise to that result

b. Depicting injuries, accident scenes, or injurious events

c. References to money received for a client or potential recovery for a potential client (incl implying wealth)

4. The following are presumed to comply with this article

a. Names & designations like “atty,” “law firm,” etc. 

b. Fields of practice, limitations of practice, specializations

c. Fees for routine services 

d. Dates and places of birth & admission to the bar

e. Schools attended, grad dates, degrees

f. Public or quasi-public offices

g. Military service

h. Legal authorship & legal teaching positions

i. Memberships, offices, & committee assignments in bar associations, legal fraternities, and professional ass’ns

j. Technical and professional licenses

k. Foreign language ability

5. An ad not paid for by the atty must disclose the business relationship btwn the atty & the person paying 

6. An ad made or disseminated by a referral service must say what the attys pay for the service 

7. Ads for immigration services must include a statement, in the language of the ad, that the atty is a licensed, active member of the CA bar 

a. This doesn’t apply to 3-line phone book listings

b. This doesn’t apply to govt agencies 

8. If an electronic (radio, tv or internet) ad portrays a result in a particular case, it must disclose either

a. The factual and legal circumstances that justify the result portrayed, incl the basis for liability & nature of injury

b. OR that the results were dependent on the facts of that case and that results will differ on different facts

vi. CA - B&PC Civil enforcement - anyone can file a complaint for advertising that violates these statutes 

1. you must serve the advertiser w/ the complaint

2. they must give a copy of the ad to the bar w/in 7 days

3. if the bar determines that there is substantial evidence of a violation and the advertiser 

a. refuses to pull from broadcast w/in 72 hours, or 

b. pulls it and then rebroadcasts it, 

c. ( you can file a civil complaint (1 yr SoL)

i. damages = $5,000 / broadcast to the Client Security Fund

ii. The court will award atty fees if the court finds that an important public interest was enforced or a significant benefit has been conferred on the public

4. either side can seek declaratory jment

a. a civil complaint will be stayed pending the outcome & the declaratory jment will be binding

b. if the bar determined there wasn’t substantial evidence of a violation, but the court enters a jment that there was a violation, you cannot sue unless they rerun the ad

5. the State Bar review procedure only applies to members and certified referral services

vii. Bates v. State Bar of AZ (S Ct 197?)

1. Before this, you couldn’t advertise

2. S Ct said you can’t have a blanket ban on lawyer advertising, but can have rsbl restrictions

viii. Zaderer – you can have (truthful & not misleading) newspaper ads advising ppl of their rights & urging them to contact you 

1. E.g. ppl with asbestos poisoning call…

b. Solicitation 

i. Definition

1. Face to face or telephone contact

a. targeted direct advertising also OK

b. But having your paralegal call them isn’t

2. Which is initiated by the lawyer (OR an agent – e.g. paralegal)

a. It is ok if the potential client initiates the contact 

i. E.g. asks you to represent them, asks for your rates

3. With a lay person with whom the lawyer has no prior family or professional relationship, and

a. You can talk to other lawyers for referrals – not lay ppl

4. Involves the significant motive of pecuniary gain by the lawyer

a. pro bono = no pecuniary interest

ii. This is prohibited 

1. MR – you can participate in a prepaid or group legal services plan that uses in-person or telephone contact to solicit memberships from ppl not in need of services in a particular matter

2. CA – You can’t solicit for a law firm

a. Punishment for violating this 

i. First offense: up to 1 year &/or $15,000

ii. Subsequent offenses: 1, 2, 3, or 4 yrs &/or $15,000

iii. You’ll also lose any position as officer, director, trustee, employee or agent of the state

b. You also can’t solicit someone to solicit for you 

c. Any K secured through the services of a runner is void

i. You will be divested of any fees or compensation

c. Certified referral services (CA)

i. A business can’t operate with the purpose of referring potential clients to attys & an atty can’t accept such referrals UNLESS

1. it is registered w/ the State Bar as a lawyer referral service

2. the combined charges for the atty & the service do not exceed what the client would normally pay if no service were involved

3. it is not owned or operated in any part by lawyers to whom more than 20% of referrals are made

4. it is operated in conformity w/ minimum stds established by the bar or the S Ct, incl

a. service must be registered & certified & pay application & renewal fees

b. must be open to any qualified atty in the area 

i. but it can limit the number of members

c. have rsbl fees that don’t discourage membership

d. separate activities that serve ppl w/ limited means

e. all participating attys must follow ethical rules & have malpractice insurance 

ii. The following are not lawyer referral services

1. A legal insurance plan

2. A group or prepaid legal plan that

a. Recommends, furnishes, or pays for legal services for members AND

b. Provides phone advice or personal consultations

3. A service the refers attys on a pro bono basis

iii. Certification can be denied if 

1. The service doesn’t comply with statutes or stds

2. It shares ownership or operations w/ a health care referral service

3. There is direct or indirect consideration btwn an owner, operator, or member and a health care provider

4. The service advertises for attys in violation of the rules

12. Candor and Fairness

a. Candor with the court

i. You cannot lie to or mislead a court

1. MR 3.3 – A lawyer shall not knowingly make a false statement of material fact or law to a court or fail to correct one previously made by the lawyer

a. Even if it requires disclosure of confidential info

b. This duty only continues to the conclusion of the proceeding

2. CA B&PC and CRPC – a lawyer shall employ means only as are consistent with the truth and shall not 

a. mislead a judge or jury by artifice or false statement of law or fact

b. intentionally misquote a book, statute, or decision

c. knowingly cite invalid authority

ii. MR - You must disclose to the court: [MR 3.3]

a. legal authority in the controlling jdxn

b. known to be directly adverse to the client’s position

c. which was not disclosed by opposing counsel

2. Jorgensesn – two lawyers disciplined under rule 11 for failing to disclose adverse legal authority to the court

iii. In ex parte proceedings (w/o the other side), there is an especially high duty of candor 

b. Filing lawsuits that are frivolous (facts w/o evidentiary support) or for an improper purpose (e.g. harassment) 

i. You can’t present a claim or defense that is not warranted under existing law, unless it can be supported by a good faith argument for a change to existing law [CRPC 3-200, MR 3.1]

1. But a criminal defendant can defend every element of the case (they have a constitutional right to the assistance of counsel)

ii. CA - CRPC – don’t accept or continue employment if you should know the objective is to bring an action, conduct a defense, assert a position, or take an appeal w/o probable cause and for the purpose of harassing or injuring a person

1. B&PC – it is the duty of an atty 

a. to maintain only such actions as are just

b. not to encourage commencement / continuance of an action or proceeding from any corrupt motive

iii. Hunter v. Earthgrain – to be frivolous, it must be utterly without basis in fact or law, so arguing to change the law is not necessarily frivolous

c. Being overzealous, disrespectful, or offensive

i. Don’t assert personal knowledge of facts unless called as a witness [CRPC / MR 3.4]

ii. CA – B&PC – an atty has a duty to maintain respect for courts & judges

iii. MR – a lawyer shall not 

1. engage in conduct intended to disrupt the tribunal

2. 3.4 - knowingly disobey the tribunal unless it is an open refusal based on an assertion that no valid obligation exists

3. 3.4 – make a frivolous discovery request or fail to make a rsbly diligent effort to comply with a legally proper discovery request

4. 3.4 – allude to irrelevant matter or things that won’t be supported by evidence, state personal opinions about the case

iv. Lee v. American Eagle Airlines – Ls got a good outcome for their clients but there was a lot of petty fighting between the lawyers on each side

1. The court found misconduct on both sides and reduced the hours claimed by P’s counsel by 40% and then reduced it further for misconduct.  They forwarded it to the state bar too.

d. Allowing clients to commit perjury

i. MR 3.3 – A lawyer shall not knowingly

1. 3.4 – counsel or assist a witness to testify falsely

2. 3.3 – offer evidence the lawyer knows is false

a. if you find out evidence offered by a client or witness was false, you must take remedial measures, including disclosure to the court

b. if you reasonably believe a witness will lie, you can refuse to call that witness

3. This duty applies even if it requires disclosure of confidential info

4. It only continues to the conclusion of the proceeding.

a. so, you don’t have to go back later and right a wrong 

ii. Remedial measures (same in both CA & MRs) - If you find out the client perjured themselves, you have to:

1. first counsel the client to recant or withdraw and you have to warn the client that you will have to tell the tribunal if they don’t 

2. if they don’t do it, you have to tell the court

a. there will be a mistrial

iii. Criminal cases 
1. A criminal defendant has a constitutional right to testify on their own behalf, so you can’t just refuse to put them on the stand

2. First, try to withdraw by saying that you have irreconcilable differences
3. If it is too close to trial (~2-3 mos), the court won’t let you out 

a. MR – if the client lies, tell the judge and there will be a mistrial

b. CA – one of the only states to adopt the narrative approach (Ppl v. Guzman)

i. If the client is going to lie and you know it, tell the judge & the DA you are going to have them testify in a narrative form

ii. Gives the DA a wider scope for cross 

iii. You can’t use any evidence you know is false in your closing

e. Making false statements of material fact to opposing counsel

i. This is a gray area – is it puffing or lying?

ii. MR 4.1 & 3.4 – in the course of representing others, a lawyer shall not 

1. knowingly make a false statement of material fact or law to a third person

2. knowingly fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, 

a. UNLESS the information is protected by confidentiality

iii. CA - CRPC 5-200 & B&PC 6068(d) – must use means only as are consistent with the truth

iv. BUT no duty to educate the adverse party’s lawyer

f. Concealing or suppressing evidence

i. CA – a lawyer shall not suppress any evidence that the lawyer or his/her client has an obligation to produce

ii. MR 3.4 – a lawyer shall not

1. unlawfully obstruct another party’s access to evidence, 

2. request a person other than the client to refrain from voluntarily giving relevant information to another party UNLESS 

a. the person is a relative, employee, or agent of the client and 

b. the person’s interest will not be adversely affected by refraining from giving the info

3. alter, destroy, or conceal a document or other material having potential evidentiary value

4. falsify evidence, counsel or assist a witness to testify falsely

iii. If you don’t touch the evidence, it is protected observation

iv. Once you (or your investigator) handle it, it is no longer privileged

1. e.g., Morel – L gets C’s kidnapping plan from 3d party (not C) who cleaned out C’s car.  He gave it back and withdrew.  The investigator turned it over to the police & it was used against C

a. The conviction was affirmed - the atty has no privilege once they get tangible evidence

g. Improper influence on a juror 

i. You can’t have unauthorized ex parte contact with judges, jurors, or prospective jurors

ii. You can’t communicate with jurors or potential jurors or people from the jury pool or attempt to influence them [MR 3.5 / CRPC 5-320]

iii. You can search public databases for info on the jurors

1. Find out where they live

2. Find out their age

3. Find out if they are registered Dem or Rep

iv. You can’t contact the juror or ppl the juror knows – improper influence

1. e.g. their neighbor – thin ice; they might know the juror well

2. You can’t talk to any jurors – you don’t know who they are

a. One guy got suspended for sitting with jurors – appearance of impropriety was enough, even though there was no actual improper communication

v. You can talk to jurors afterward if they consent 

1. Can’t harass them or try to embarrass or coerce them

2. CA – can’t do anything that will influence their action in future jury service

vi. CA – you must promptly report misconduct by another person toward a juror

h. Improper contact with a witness

i. CA – you cannot
1. directly or indirectly advise a witness to avoid testifying by being unavailable

2. pay a witness compensation contingent upon the content of their testimony or the outcome of the case

a. you can pay for

i. expenses rsbly incurred in attending or testifying

ii. rsbl compensation for loss of time

iii. a rsbl fee for the professional services of an expert
1. the fee can’t be contingent on the case

ii. MR – 3.4 You can’t 

1. counsel or assist a witness to testify falsely

2. request a person other than the client to refrain from voluntarily giving relevant information to another party UNLESS 

a. the person is a relative, employee, or agent of the client and 

b. the person’s interest will not be adversely affected by refraining from giving the info

i. Improper contact with a judge 

i. CA – CRPC 5-300 – You cannot give anything of value to a judge or member of a tribunal UNLESS there is a personal or family relationship btwn you such that gifts are customarily exchanged

ii. You can’t have unauthorized ex parte contact with judges or try to influence them 

j. Lawyers at witnesses

i. MR 3.7 – You can’t be the trial lawyer if it is likely that you will be a witness on the merits UNLESS

1. The testimony is on an uncontested matter

2. the testimony relates to the nature and value of the legal services rendered in the case

3. Disqualification would work a substantial hardship on the client

4. You can testify just to foundational issues, just not on the merits

ii. CRCP 5-210

1. This rule has the same first two exceptions, but gives you a lot more latitude

2. You can do anything if you get informed consent

a. But this raises issues of bias so it usually isn’t a good idea anyway

k. Trial publicity

i. You can’t 

1. make an extra-judicial stmt 

2. that a rsbl person would expect to be publicly disseminated 

3. if you should know that it will have a substantial likelihood of materially prejudicing an adjudicative proceeding 

ii. Factors to consider

1. whether the stmt contains clearly inadmissible info

2. whether the member knows the stmt to be false or deceptive

3. whether the stmt violates a gag order or other order or rule

4. the timing of the statement

iii. There are safe harbors – you may state

1. the claim, offense, or defense involved

2. the identity of the people involved (unless prohibited by law)

3. the information in the public record

4. that an investigation is in progress

5. the scheduling or result of a step of litigation

6. a request for assistance in obtaining evidence or info

7. a warning of danger concerning the behavior of a person involved if there is reason to believe that there is a likelihood of substantial harm to an individual or the public interest

iv. In a criminal case, you can also state

1. the identity, residence, occupation, and family status of the accused

2. info necessary to aid in apprehension of the accused

3. the fact, time, and place of arrest

4. the identity of investigating and arresting officers or agencies

5. the length of time of the investigation

v. You can make a stmt that a rsbl atty would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the atty or the client

1. the stmt shall be limited to what is necessary to mitigate the recent adverse publicity

vi. There can also be specific gag orders

