I. Becoming and Being a Lawyer
a. The Roles and Values of Lawyers – What Does It Mean to Be a Lawyer in an Adversary System?

i. Theories Regarding Nature of Adversarial System

1. Fuller & Randle

a. The adversary system a necessary component of the democratic process.

b. It promotes zealous advocacy, pushing the search for truth to its outer limits and giving the judge the confidence in the appropriateness of his decision.

c. Judges have a tendency towards prejudgment.  Thus, in a civil system where the judge drives the investigation, the issues are less clearly defined because he lets this prejudgment drive his investigation.  

d. Plus, because of its transparency, it has political legitimacy.

2. Frankel

a. The adversarial system does not necessarily promote the best way to find truth. Instead, it may obscure the search for truth in the interests of prevailing.

b. Even were it applied theoretically, it still would obscure the search for truth (example:  exclusionary evidence rules, ability to impugn a witness’s character).

3. Simon

a. Adversary system stands for the principle of personal autonomy.  With the stakes so high, we should give a party the right to defend himself or to pursue his claim in the manner he sees fit.

b. When the parties honor the discovery rules, the adversary system allows lawyers to take both their clients and their own points of view, giving them a better ability to prosecute their cases.

ii. Prosecutorial System
1. Paradigm should shift since the motivation not centered on winning but rather on pursuing justice.

2. Thus, prosecution mandated to provide defense with all exculpatory evidence; system would rather acquit the guilty than convict the innocent.
b. Attorneys as Professionals
i. What is a professional?

1. Practice requires substantial intellectual training and use of complex judgments;

2. Clients must trust those they consult since the problems outside their training;

3. Self-interest sublimated to the client’s interest and the public good; and,

a. Pro Bono Work

i. MR 6.1:  A lawyer should aspire to do at least 50 hours of pro bono work per year.

ii. Cal Rule Prof Conduct: No similar rule.

iii. Should the pro bono requirement be mandatory?

1. Ideally, lawyers serve as officers of the legal system helping to promote the interests of justice.  Many people cannot afford effective legal representation; this undermines fairness.  To help promote justice, lawyers should assist in filling the gap in supply for low wage legal services.

2. However, lawyers, like any other professional, have a strong interest in watching out for the bottom line.  Every hour spent working for free costs them highly, not only in fees but in business development.

b. Appointment as Counsel

i. Model Rule 6.2:  A lawyer should not refuse an appointment as counsel unless it would cause him to violate the Rules of Professional Conduct, it would cause an unreasonable financial burden or the client or its interests are so repugnant to lawyer it would impair his relationship.

ii. CA Bus & Prof § 6068(h): A lawyer shall not reject the cause of the defenseless or oppressed….this statute has no accountability mechanism.
4. Self-regulating industry

c. Attorney Regulation and Discipline
i. Ethical Guidelines and Statutes

1. ABA Model Rules:  Not binding, but persuasive.

2. CA:  B&P Code and CRPC regulate attorney conduct; violations of these rules subject members to discipline by state bar. (CRPC 1-100; 1-110)
a. CRPC applies mostly to State Bar members.

b. CRPC applies across state and country boundaries and to out-of-state lawyers practicing in CA.

3. What can the State punish a lawyer for committing?

a. Model Rule 8.4.  State can punish a lawyer for,
i. Violations of the Ethical Rules

ii. Criminal acts that reflect adversely on the lawyer’s honesty; trustworthiness or fitness as a lawyer in other respects;

1. Only includes criminal acts that implicate these characteristics.

2. Violence, dishonesty, breach of trust, or serious interference with the administration of justice.

iii. Conduct involving dishonesty, fraud or deceit, etc.

iv. Continued pattern or criminal behavior.

b. Cal Bus. & Prof. Code § 6101 & 6106:  Conviction of a misdemeanor or felony involving moral turpitude constitutes a cause for disbarment or suspension. (Any felony probably sufficient).  Conviction is not a prerequisite.  The person does not even have to be charged, as long as the act involves some sort of moral turpitude, dishonesty or corruption.

ii. What are the possible sanctions a lawyer might face for ethical violations?

1. censure (public or private)

2. suspension

3. disbarment

iii. When must a lawyer report another lawyer or a judge’s misconduct?

1. MR 8.3:  Lawyer must report another’s misconduct if it raises substantial questions as to that lawyer’s honesty, trustworthiness or fitness as a lawyer.

a. This rule includes morally unseemly conduct outside the practice of law.

2. MR 8.3(2):  Lawyer must report judge’s misconduct if it raises substantial questions regarding his fitness for office.
3. CRPC: No similar rule.
iv. What are the requirements for admission to the State Bar?
1. Every state has a moral fitness or character requirement the applicant must meet.

2. CA Requirements. Cal Bus & Prof Code § 6060:

a. Complete necessary legal education

b. Complete the necessary outside education

c. Pass the bar exam

d. File an application for a moral character determination.

3. Who decides whether a lawyer is morally fit to practice?

a. Ultimately, the decision rests with the State Supreme Court.

b. Today, the State Bar usually conducts the inquiry; they take into account a variety of factors, including past arrests.  However, the conviction of a felony alone not determinative of moral character determination.

c. In re Application of Chapman:  Court denied an applicant admission to the state bar on grounds that he failed to meet the moral fitness requirement.  Applicant had a civil case pending against himself and his father for unfair business practices.  Although the applicant had disavowed his connection to these practices, the conversion came only as he was entering his last year of law school, making it too recent for the court to consider convincing.
d. In re Dortch:  Court denied an applicant admission to the state bar on grounds that he failed to meet the moral fitness requirement.  The applicant had served fifteen years in jail for killing a policewoman.  He had acted exemplary during his time in prison.  After he got out, he went to law school where he compiled a great deal of personal accomplishments; he had plenty of character witnesses.  However, due to the magnitude of his crimes, and the fact he was still on probation, the court refused him entry.
v. What if a lawyer lies about an applicant’s moral character?

1. CRPC 1-200:  A lawyer shall not knowingly make false statements regarding a material fact or knowingly fail to disclose a material fact in connection with a State Bar application.  (Broader in scope than MR 8.1; greater disclosure requirement)(Also, only applies to lawyer, not to applicant).
2. MR 8.1 Lawyer, or applicant, cannot fail to disclose a fact necessary to correct a misapprehension or fail to respond to an inquiry.  
vi. What should a lawyer do if a client or former client lists him as a reference for Bar moral character examination and lawyer knows some unseemly information about his former or current client?

1. MR 8.1(b): Lawyer has duty to respond to inquiry and to correct misapprehension, except the rule does not require disclosure of information otherwise protected under Rule 1.6.

2. In both CA and MR, lawyer should respond back to the Bar that he is unable to comply with their request because it would violate client confidentiality.
vii. Who is the highest authority in the State for disciplining attorneys?  The CA Supreme Court.

d. Unauthorized Practice of Law

i. Who can practice law in CA?

1. MR 5.5. A lawyer shall not;

a. Practice law in a jurisdiction where doing so violates the regulation of the legal profession in that jurisdiction; or

2. Cal Bus. & Prof. Code § 6125:  No person shall practice law in CA unless the person is an active member of the State Bar.

a. This precludes in-state lawyers who took another state’s bar exam from seeking admission pro hac vice.

b. This also precludes in-state lawyers from practicing who have let their membership lapse.

c. Punishable by up to one year in jail or a fine of up to $1000, or both (Cal Bus. & Prof. Code § 6126(a)).

3. Temporary Admission
a. Pro Hac Vice: An out of state lawyer can seek admission for a temporary period of time from a CA court. Requires the lawyer to:

i. Make a motion to the court;

ii. Have practiced in another state for at least five years or taken a mini-bar;

iii. Associate in an active member of the CA State Bar; and,

iv. Cannot reside in CA.
b. Reciprocity:  Some states allow a lawyer to practice in another state in they are an active member of the bar in a certain state.  (Admittal by Motion).

ii. Who can a lawyer assist in the practice of law?

1. MR 5.5(B):  Lawyer cannot assist a person who is not a member of the bar in the performance of activity that constitutes the unauthorized practice of law.

2. CRPC 1-300(A):  Lawyer shall not aid any person or entity in the unauthorized practice of law.
3. What about an involuntarily inactive member of the bar?

a. In CA, a member cannot employ, associate professionally with, or aid a person he knows or should know is somehow involuntarily inactive to give legal advice, appear at a formal proceeding, negotiate with third parties or handle funds. CRPC 1-311(B)
b. However, a member can employ an involuntarily inactive member to perform research, drafting or clerical activities (clerk work).  CRPC 1-311(C).  If they do so, they have to give written notice and a description of their duties to the State Bar and their clients. 

iii. What is the Practice of Law?

1. In California, the practice of law consists of “the doing and performing of services in a court of justice in any matter depending therein throughout its various stages and in conformity with the adopted rules of procedure.”  Includes giving legal advice and legal instrument and contract preparation.  Birbrower, Montalbano, Condon & Frank, P.C. v. The Superior Court of Santa Clara County.
2. In general, a person practicing law if his advice or performance affects important rights of a person and if reasonable protection of the rights and property of those advised or served requires that the person giving such advice have exceptional legal skill.  The Florida Bar v. Brumbaugh.

a. This does not include do-it-yourself legal software as long as it clearly represents that it is no substitute for legal advice.

3. Florida Bar v. Brumbaugh:  The FL Supreme Court held that defendant engaged in the unauthorized practice of law.  She was not a member of the Bar and had no formal legal training.  She assisted people with the autonomous filing of divorces by advising them on the procedure for filing all the necessary paperwork and helping them come up with a grounds for the divorce.  No one complained that they believed she was a lawyer.  However, court found dispositive the fact that some clients placed reliance upon her to properly prepare the necessary legal forms.

4. Birbrower, Montalbano, Condon & Frank, P.C. v. The Superior Court of Santa Clara County:  The Court found that the NY appellants engaged in the unauthorized practice of law in California where they had not made a pro hac vice motion and where they had engaged in substantial negotiations for a California client in California and made several trips to California to meet with company officials and offer legal advice

a. Does not really take into account the realities of multi-jurisdictional practice.  With multi-national companies operating businesses in all fifty states, inevitable that the law firm they choose to represent them will have to do some negotiating in other states for branch offices, etc.

b. CA made exception for lawyers representing clients in arbitral proceedings in other states. (Cal Code of Civ Pro § 1282.4)

II.  Getting Clients
a. Attorney Advertising

i. Can a lawyer advertise for his services?
1. Model Rule 7.2.  A lawyer may advertise for his services through public media.

2. In re RMJ:  Court held certain MO regulations on attorney advertising violated the attorney’s First Amendment rights.  At issue were restrictions on the descriptions of practice areas included in the advertisement, restrictions on the listings of other jurisdictions where the lawyer licensed to practice, restrictions on the listing that attorney a member of the bar of the US Supreme Court, and restrictions on targeted mailings.  The Court held that MO could come up with no legitimate arguments as to why these types of advertisements were inherently misleading; thus, the prohibitions violated the First Amendment protection on commercial speech.
ii. What types of advertisements are prohibited?

1. Model Rule 7.1.  A lawyer cannot run advertisements that is 

a. materially misleading, 

b. implies a lawyer can get a particular client a particular result, or

c. makes unsubstantiated comparisons of the lawyer’s services with another lawyer’s services
2. CRPC 1-400(D)(1)-(5):  A lawyer cannot run advertisements that

a. Contain false statements, omissions, etc. likely to mislead the public.

b. Fail to clearly indicate the communication is an advertisement

c. Be transmitted in a manner that involves intrusion, coercion duress, compulsion, intimidation, threats, or vexatious or harassing conduct.

iii. Specific Content Prohibitions in California
1. Cal Bus & Prof Code § 6157.2. No advertisements shall contain or refer to the following:

a. Guarantee or warrantee regarding the outcome;

b. Statements or symbols stating that the member featured in the advertisement can generally obtain immediate cash or quick settlement;

c. Any impersonation of a lawyer or client;

d. A celebrity spokesperson without a disclosure of the spokesperson’s title; or

e. Statement regarding contingency fees unless the fact client responsible for the costs included in the statement.
iv. What types of advertisements are presumptively misleading in CA?

1. Out of context message regarding the ultimate conclusion of a case;

2. Dramatizations; and,

3. Message referring to or implying money received by or for a client in a particular case or cases, or to potential monetary recovery for a prospective client.  Includes specific dollar amounts, characterization of a sum of money, monetary symbols or the implication of wealth.

v. What about firm names?

1. Firm names, trademarks, and trade names are all considered communications under MR and CRPC.
vi. What about advertisements indicating the lawyer specializes in a field?

1. Model Rule 7.4:  Lawyer may indicate he practices in a particular field.  However, he cannot indicate he specializes in the field unless he has been certified by the appropriate regulatory authority or an organization approved by the appropriate regulatory authority.
2. CRPC:  Okay as long not false or misleading.
3. Walker v. Board of Professional Responsibility of the Supreme Court of Tennessee:  The Court upheld a TN disclosure requirement requiring that an attorney disclose his lack of certification if he advertised he specialized in a particular area of the law.  The Court found it substantially related to the legitimate interest of avoiding public misperception and encouraging lawyers to continue their education (since those that advertised the specialty w/o certification usually did not go to advanced education courses).  Nor was the requirement unduly burdensome since it only required a short and general statement.

b. Client Solicitation and Client Referrals

i. Can a lawyer make an in-person solicitation to a potential client?

1. Model Rule 7.3(a): No in-person or telephone solicitation from anyone the lawyer does not have a family or prior personal relationship when lawyer significantly motivated by pecuniary gain.

2. CRPC 1-400(A):  No in-person solicitation at all unless prior personal or family relationship.

3. Ohralik v. Ohio State Bar Association:  US Supreme Court upheld state’s right to prohibit in-person solicitation for pecuniary gain where such circumstances pose dangers a State has a right to prevent.  Appellant solicited the injured party involved in an accident at her hospital room and got her to agree to allow him to represent her.  He then went to the other party’s house and obtained her agreement for representation as well.  Both filed grievances against appellant.  Court distinguished in-person solicitation from protected advertising in that it had high potential to exert undue pressure on potential client and discouraged the presentation of opposing viewpoints. 
ii. What about in-person solicitation for pro bono work?  Upheld as protected by the First Amendment right to free association as long as no one presents proof of actual wrong-doing.

iii. Can a lawyer pay another someone to obtain legal work?

1. MR 7.2(b):  A lawyer cannot pay someone for recommending him, except 
a. paying for advertising or,
b. paying for a non-profit referral service.

2. Cal. Bus. & Prof. Code § 6154(a):  Services of a runner or capper prohibited.

3. CRPC 1-600:  Lawyer shall not participate in a for-profit legal service which (1) allows third parties to interfere with the lawyer’s independence and professional judgment (2) interferes with the attorney-client relationship (3) allows unauthorized people to practice law, or (4) makes lawyer pay consideration for services except as permitted by these rules.

iv. What about solicitation over the internet?

1. Chat Rooms:  No, this is real-time solicitation.

2. Web-Site:  Yes, State Bar of California has called this an “advertisement” and not a “solicitation.”

v. What about targeted mailings?
1. No categorical prohibition. However, regulations on targeted mailings may be justified if state can show a substantial interest furthered by the regulation.

2. Shapero v. Kentucky Bar Ass’n:  The US Supreme Court held that a state cannot categorically prohibit a lawyer from sending targeted mailings to potential clients.  In this case, Kentucky Bar refused to allow a lawyer to send out letters targeted at people involved in home foreclosure proceedings that stated that federal law might allow the person to keep his home and that the person should call the lawyer’s offices immediately.  Letter not misleading.  The court struck down such a categorical prohibition as overreaching, given the First Amendment rights implicated balanced with the State’s need to prevent lawyers from taking advantage of people in serious and stressful situations.

3. Florida Bar v. Went For It, Inc:  Court upheld a 30 day blackout period preventing lawyers or legal referral services from sending out targeted mailings to accident victims for 30 days after the accident.  The FL Bar promulgated the law after conducting a 2 year study on attorney advertising that found that such targeted mailings reflectively negatively on the profession in general and caused widespread mistrust.  The court held that the State had a substantial interest in protecting the reputation of the FL justice system and that the 30-day waiting period directly related to that interest.  The fact that this was not a categorical exclusion balanced out the First Amendment implications.

III. The Client-Lawyer Relationship

a. Beginning, Ending and Scope of Authority
i. Forming the Relationship

1. How is the relationship formed?

a. Retainer Agreement

i. Express contract setting out the parameters of a lawyer’s responsibilities.

ii. Some states require a retainer agreement

b. Implied Relationship

i. An attorney-client relationship may be implied by the conduct of both parties as long as it appears there existed mutual consent to the relationship.

ii. Factors

1. Person seeks advice or assistance from an attorney
2. Advice sought pertains to matters within the attorney’s professional competence

3. The attorney gives the desired advice or assistance

4. Person reasonably believes that the attorney acting as his lawyer

5. Person has shared confidential information with the lawyer

iii. In re Anonymous:  Court holds an attorney-client relationship existed where a law firm represented a corporation in a dispute with its union over the contribution of funds for a pension plan pursuant to a collective bargaining agreement.  The union’s trustee and financial secretary asked the law firm for advice on several occasions regarding a wrongful termination suit against the corporation, which the law firm gave willingly.  The law firm even had a client folder for the trustee.
iv. Streit v. Covington & Crowe: Court held attorney-client relationship existed where attorney only made special appearance at court on behalf of the client’s actual attorney.

c. Duty Even if No Attorney-Client Relationship Existed

i. A lawyer must protect a prospective client’s confidences, use reasonable care to accomplish any services given and protect any property given to the lawyer.

d. Insurer Paying for Representation?  The insured still the client.
e. Representing an Organization?  

i. MR 1.13(a):  Only represents the entity, not any individual shareholders, officers, employees, etc.

ii. If a conflict arises, lawyer must make clear he represents the organization.

iii. Conflicts of interest can arise by implication if lawyer too free with advice to individuals whose interests may conflict with the organizations.

2. Scope of Representation
a. MR 1.2(c):  A lawyer may limit the scope of the representation where such limitation is reasonable and the client gives informed consent.

b. Limiting Lawyer’s Liability for Malpractice

i. MR 1.8(h): Lawyer cannot make an agreement to limit his liability unless allowed by law and client independently represented in forming such an agreement.

ii. CRPC 3-400:  Flat prohibition on limiting malpractice liability.
3. Non-Clients and the “No-Contact” Rule
a. Communication with Adverse Party Represented:  Not allowed unless lawyer gets informed consent from other party’s lawyer.  (MR 4.2)

i. Re: Organizations:  Courts have construed the rule to only apply to 

1. those in the organization with managerial power, 

2. those alleged to have committed the wrongful acts at issue, or 

3. those who have authority to make decisions regarding the litigation.  (Patriarca v. Center for Living and Working).

b. Communication with Adverse Party Unrepresented:  Lawyer must not imply he is a disinterested party and, if the adverse party gets this impression, lawyer must correct him.  (MR 4.3).

ii. Maintaining the Relationship
1. Scope of Authority Between Lawyer and Client

a. Civil Cases

i. Duty to Keep Client Informed

1. Lawyer has a duty to keep client informed about the status of a matter and to explain things to him in a manner he can understand.  (MR 1.4); (CRPC 3-500)

2. Lawyer shall communicate all terms and conditions of any offer made in criminal case and any written offer made in civil case. (CRPC 3-510)

3. Moores v. Greenberg:  Court upheld malpractice claim where lawyer failed to inform client of seemingly reasonable settlement offer made prior to trial where the plaintiff then lost the case.

b. Criminal Case

i. Criminal defense lawyer does not have a duty to argue any nonfrivolous issue requested by the defendant as long as he exercises his judgment in a sound and reasonable manner in determining to forgo such issues.  (Jones v. Barnes).

ii. MR 1.2(a):  Decisions that belong to the client:

1. The plea to be entered

2. Whether to waive a jury trial

3. Whether the client will testify

iii. Criminal defendant does not have the right of appeal; therefore, he does not have a right to represent himself on appeal if a court makes retaining counsel a prerequisite to granting an appeal.  (Martinez v. Court of Appeal of California).  
iii. Terminating the Relationship

1. Methods of Termination

a. Formal Notice:  Lawyer should give formal notice, because if the client still reasonably thinks he is represented, lawyer has a duty to carry out the matter to its reasonable conclusion.
b. Hanlin v. Michelson:  Court refused to hold that attorney-client relationship had ended for purposes of holding attorney liable for malpractice for missing a statute of limitations, even though the client had consulted other counsel about the possibility of an attorney malpractice case against defendant, the other counsel had contacted defendant about being retained for a possible case and the defendant had told the plaintiff that he could not continue to represent her if she was going to be so uncooperative.

2. Lawyer Duties and Client Rights

a. Mandatory Withdrawal

i. MR 1.16.  Lawyer must withdraw from representation if:

1. Representation would result in violation of the ethical rules, 

2. Lawyer’s physical or mental condition materially impairs his ability to represent competently, or

3. The lawyer is discharged

ii. Still may have to get permission of court.

b. Permissive Withdrawal

i. MR 1.16. Lawyer may withdraw from a relationship if it does not cause material adversity to client, or if:

1. client using lawyer’s services to commit fraud or other crimes

2. client insists upon pursuing course of action lawyer considers repugnant or imprudent

3. client fails to fulfill obligations the lawyers has informed the client are so important he will withdraw
a. Fidelity v. Intercounty:  Court allows motion to withdraw where the client fell behind on his legal fees and ended up owing $470K.

4. representation will cause serious financial hardship

ii. CRPC 3-700.  Lawyer flat may not withdraw permissively unless:
1. Client insists on carrying through with frivolous or illegal course of action

2. Client breaches a fee agreement or other contractual obligation

3. Client makes it unreasonably difficult to continue representation of his best interests

4. Best interests of client will be served by withdrawal

5. Lawyer’s mental or physical condition render it difficult to carry out his duties

6. Client consents to the termination

7. Lawyer believes in good faith he has good cause for withdrawal

iii. Usually, a lawyer who withdraws has duty to return the client file at the client’s request.  In California, cannot even hold the file as leverage if the client refuses to pay.

b. Attorney’s Fees and Fee Agreements
i. Types of Fees and Basic Restrictions

1. MR 1.5.  A lawyer’s fees shall be reasonable.  Factors to look at:

a. Time and labor involved, novelty of legal question and the skill necessary;

b. Opportunity costs forsaken by the lawyer;

c. Fee customarily charged in locality for similar services;

d. Amount involved and results obtained;

e. Deadlines;

f. History with client;

g. Fixed or contingent fee

2. CRPC 4-200

a. Lawyer cannot enter into an unconscionable fee agreement

b. Unconscionability determined by the following factors as contemplated at the time of contracting:

i. Amount of fees in proportion to work to be performed;

ii. Relative sophistication of the parties;

iii. Novelty of legal question and skill involved;

iv. Opportunity costs forsaken by lawyer;

v. Amount involved and results obtained;

vi. Deadlines;

vii. History with client;

viii. Fixed or contingent;

ix. Informed consent of the client

3. Fee Agreements in Writing?

a. Model Rules?  Only for contingency fee agreements.

b. California?  If total charged expected to be greater than $1000, all fee agreements must be in writing, signed by both lawyer and client, and must outline the:

i. Basis of the compensation

ii. General nature of the services to be performed

iii. Respective responsibilities of attorney and client.

ii. Hourly Fees

1. “Fee clearly excessive when, after a review of the facts, a lawyer of ordinary prudence, experienced in the area of law involved, would be left with a definite and firm conviction that the fee is substantially in excess of a reasonable fee.”

2. Billing for Learning Time

a. Lawyer should not enter into a service where he does not have qualification

b. He may accept employment if he believes in good faith that he can pick up the necessary substantive knowledge without passing on unreasonably high fees to his client.

3. In the Matter of Fordham:  Court strikes down fee agreement as clearly excessive where the defendant charged $50,000 for defense of a DUI.  Plaintiff had solicited defendant, who worked for a reputable firm but had little experience in the area.  Defendant told plaintiff he would be expensive.  Defendant also told plaintiff he had little experience in the area.  Defendant also sent plaintiff monthly invoices during the litigation process.  Defendant got plaintiff off on a novel legal theory.  $50,000 was 5X more than most DUI attorneys charged in similar circumstances.
iii. Contingent Fees

1. Usually, a lawyer recovers between 33%-40% of any settlement or judgment, plus the costs reasonably expended.

2. Lawyer must clarify the basis for the calculation of the fees (before or after costs?).

3. Courts will usually uphold a contingency fee agreement as reasonable if it reflects the customary percentage charged in the industry.  In Gagnon, the court upheld a 33% contingency fee agreement on a $3 million worker’s compensation case that was a slam dunk.

iv. Categorical Restrictions on Contingent Fees

1. Criminal Law

a. No contingency agreements where the fee contingent on the outcome of a criminal case. (MR 1.5(d)(2).

b. No prohibition in CA?

c. Fogarty v. State:  Court held that a fee agreement for criminal defense attorney did not violate the rule against contingency agreements in criminal cases where the attorney got a flat fee of $25,000 if the case went to trial and a lower fee of $10,000 if the case was dismissed prior to trial. 

2. Family Law

a. No contingency fee agreements where the fee contingent on obtaining a certain outcome in divorce proceeding. (MR 1.5(d)(1)).

b. King v. Young, Berkman, Berman & Karpf:  Court did not allow a law firm to recover a “bonus fee” triggered by the successful dissolution of the plaintiff’s marriage in the underlying action, determinable by the law firm’s discretion.
v. Post-Termination Right to Fees

1. Terminated lawyer entitled to quantum meruit recovery based upon the value of his work to the client; if his work rendered nothing, he gets nothing.

2. A lawyer who withdrew from a case prior to completion generally entitled to nothing unless he withdrew for a good reason.

vi. Fee Sharing and Fee Splitting

1. MR 1.5(e):  Fee splitting between lawyers not in the same firm only allowed if 
a. the division proportional to the work done and 
b. the client is advised and does not object and the total fee is reasonable.

c. VIP!! No referral fees amongst lawyers under the MR.

2. CRPC 2-200:  Fee splitting between lawyers not in the same firm only allowed if 
a. the client gets full disclosure in writing

b. the client gives written and informed consent and 
c. the total fee does not increase because of the arrangement.

d. VIP!! Referral fees amongst lawyers allowed in CA.

3. Ford v. Albany Medical Center:  Court struck down fee sharing agreement where originally retained attorney sought 33.3% provided by letter from trial attorney, but client never informed and the originally retained lawyer spent little money or effort on the matter.
vii. Retainers

1. Advance

a. Advance on work performed

b. Kept in trust account

c. CRPC 3-700(d):  An advance is refundable

2. True Retainer

a. A payment that ensures the attorney’s availability to handle the client’s legal problems.

b. CRPC 3-700(d):  True retainer non-refundable

IV. Your Duties to Your Client
a. Incompetence and Its Consequences

i. The Effect of Lawyer Error and Its Consequences

1. MR 1.1

a. Lawyer has duty to act competently.

b. Competence requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

2. Agency Rule and Setting Aside Judgments
a. In most circumstances, a negligent lawyer’s acts are attributable to a client.

b. Positive Misconduct Rule:  Certain states will refuse to attribute a lawyer’s actions to his client if the attorney’s negligence is so egregious as to be classified a positive misconduct.
c. CA Code of Civ Proc § 473(b):  A court can use its discretion to set aside a judgment if:

i. Attorney gives sworn affidavit

ii. Affidavit attests to the attorney’s mistake, inadvertence, surprise or neglect

d. Panzino v. City of Phoenix:  Court refused to apply the positive misconduct rule where an attorney failed to timely pursue medical malpractice cases for his client.  Under AZ law, the court had the ability to vacate a judgment due to mistake, inadvertence or neglect.  The court found it logically inconsistent to allow a client to avoid a judgment for his lawyer’s inadvertence as well as for his lawyer’s gross negligence, but not allow relief for anything in between.
3. Employer-Employee Relationships
a. MR 5.1(c):  Lawyer is responsible for the actions of a fellow lawyer if 
i. Lawyer orders or ratifies the conduct, or
ii. Lawyer is a partner or in some sort of managerial role and knows of the conduct but fails to take steps to mitigate
b. MR 5.2
i. Lawyer still bound by the Rules of Professional Conduct even though he acted at the behest of another.
ii. Subordinate lawyer not responsible if he acted on a reasonable request by employer regarding an arguable legal theory.
ii. Legal Malpractice in Civil Matters

1. The Prima Facie Case

a. Although a client can ask the state bar to discipline a negligent lawyer, the primary means of redressing the grievance lies in civil professional negligence statutes.

b. The Prima Facie Case

i. Duty

1. Generally, lawyers do not owe a duty to third parties unless the lawyer’s actions specifically aimed at benefiting that third party.

a. Lawyer’s duty to third party beneficiaries will not extend further than the scope of the duty he owes the client.

b. Leak-Gilbert v. Fahle:  Court refused to hold the defendant liable for malpractice arising out of a probate action where the attorney had not conducted an independent investigation into the testator’s heirs, causing the probate court to split the estate in ways unintended by the testator.  The attorney had no duty to the testator to conduct an independent investigation into his heirs, beyond inquiry; therefore, she owed no duty to the beneficiaries of the will.

2. Even if a lawyer does not have an explicit attorney-client relationship, the court may imply one through the lawyer’s conduct for the purposes of malpractice liability.
3. Togstad v. Vesley, Otto, Miller & Keefe:  Court held that an attorney had a duty to conduct a reasonable investigation into the merits of a woman’s loss of consortium claim where he conducted an initial meeting, asked her 45 minutes worth of questions, then concluded the meeting by telling her that he did not think she had a claim but he would talk to his partner.  By the time the woman went to see another lawyer, the statute of limitations had run; the other lawyer assured her that she would have otherwise had a viable claim.  Question came down to whether he had told her she didn’t have a case or whether he had told her he wasn’t interested in representing her. 
ii. Breach of Duty

1. Lawyer breaches his duty when the lawyer’s conduct falls behind the standard of care.

2. Question of fact for the jury.

3. Violation of the Rules of Professional Conduct is not negligence per se. 

4. Usually requires an expert to assess the lawyer’s conduct in relation to the standards of the local legal community.

a. Exception:  If the issues are so straightforward that a reasonable juror could easily get his hands around the issues.

b. Vandermay v. Clayton:  Court found that the lower court had erred by directing a verdict for plaintiff’s failure to provide expert testimony to prove breach of duty in legal malpractice case.  During negotiations for sale of business, plaintiff had told defendant, his lawyer, that he did not wanted indemnification against any future environmental clean-up costs greater than $5000.  The other side put in an ambiguous provision in the sales contract that eventually resulted in plaintiff having to pay much more than $5000.  Prior to signing the contract, the plaintiff had asked the defendant if the contract was okay to sign even with the provision and the defendant had assented.
iii. Causation

1. Lawyer’s breach of duty must have been the “but for” and proximate cause of the harm.

2. Fang v. Bock:  Immigrant with permanent resident status arrested for domestic abuse.  Consults an attorney who gives him erroneous advice, based on her prior understanding of a statute, that he would not be deported if he pleaded guilty to assault.  She was wrong; INS going to deport him.  He then withdraws his plea and consults another lawyer, who advises him to amend his plea.  He does and he is deported.  Held:  No “but for” causation because plaintiff would have been deported anyway.

iv. Damages

1. Damages cannot be too speculative. For example, in Jones Motor Co. v. Holtkamp, Liese, Beckemeier & Childress, the Court struck down the plaintiff’s argument that their lawyer’s failure to make an effective motion for a jury trial resulted in their unfavorable verdict because the judge who decided the case known as a hardass who did not have a favorable viewpoint on such causes of action.

2. Defenses to Attorney Malpractice

a. Contributory Negligence

i. CA uses the “pure” form of comparative negligence, meaning that plaintiff’s fault will reduce his recovery by the percentage it contributed to his injuries.

b. Statute of Limitations

i. Cal Code Civ Proc § 340.6(a)

1. Bars claims brought more than one year after discovery or four years after the date of the wrongful act or omission.

2. Discovery:  When plaintiff knows or should have known about the underlying facts of the wrongful act or omission.

3. Tolling Provisions

a. Statute does not begin to run until plaintiff has suffered legally cognizable injury

b. Statute does not begin to run until the lawyer stops representing the plaintiff in the specific underlying matter 

i. Exception:  If the plaintiff consults another lawyer regarding a legal malpractice claim.

c. Willful  concealment

d. Legal or physical disability that prevents the plaintiff from commencing legal action.

iii. Ineffective Assistance of Counsel

1. Right of Effective Counsel

a. 6th Amendment guarantees the right of the criminally accused to have effective counsel.

i. Benchmark:  Counsel’s performance so poor as to produce an unjust result.

ii. Must show that the poor performance caused actual prejudice.

iii. Actual prejudice presumed in two cases:

1. actual or constructive denial or counsel

2. counsel burdened by a conflict of interest

iv. Prejudice Standard:  Defendant must show that there is a reasonable probability that, but for the counsel’s unprofessional errors, the result of the proceeding would have been different.
b. Strickland v. Washington:  Court refused to overturn a capital conviction based upon claims of ineffective counsel where the accused had confessed to the murders but where his counsel had chosen to rely on an “apologetic” strategy rather than offer evidence from psychologists that the defendant had been under considerable emotional distress.

c. Burdine v. Johnson:  Court affirms writ of habeas corpus for capital murder conviction where the defendant’s counsel had fallen asleep 5-7 times during the course or prosecution’s questioning of witnesses.  An unconscious lawyer considered an actual denial of counsel; presumption of prejudice, even though the defendant could not show when exactly the lawyer had fallen asleep.
iv. Malpractice in Criminal Matters

1. California courts require that a defendant must prove his own innocence to prevail in a legal malpractice cause of action stemming from a criminal case.

2. Public Policy Reason:  Do not want to assist criminals in benefiting from their illicit activities.  Only an innocent person wrongly convicted because of an attorney’s malpractice actually suffered harm.

b. Fiduciary Duties (CA rules similar to MR)
i. Duty Not to Comingle. MR 1.15(a)(b)&(c)
1. Lawyer shall hold client’s property separate from his own.  Funds kept in separate account where lawyer’s office situated. (In CA, similar rules except, the client fund must be labeled “Trust Account”)
2. Lawyer shall keep complete records of all such funds for not less than five years after termination.
3. Lawyer can deposit his own funds to pay bank charges.

4. Lawyer shall deposit fees into client trust account that have been paid in advance, withdrawn as fees incurred.

ii. Duty to Inform Client of Funds Received and Disburse in Timely Fashion (MR 1.15(d))(Similar Rules in CA)
1. Lawyer shall promptly notify client of funds received where client has interest

2. Lawyer shall promptly disburse such funds client entitled to

iii. Disputed Funds (MR 1.15(e)):  Lawyer has to keep disputed fees separate and has duty to hold onto such fees until the dispute taken care of between two parties.

c. The Ethical Duty of Confidentiality

i. Attorney-Client and Work-Product Privileges

1. Privileges

a. Attorney Client 

i. Elements
1. A communication

2. Made between privileged persons

3. In confidence

4. For the purposes of obtaining or providing legal assistance

ii. Client allowed to waive the privilege

iii. Lawyer can divulge communications to protect himself

iv. Upjohn:  Attorney-client privilege extends to all employees of an organization in conversation with general counsel in anticipation of litigation. 

b. Work Product Elements

i. Prepared by the attorney in anticipation of litigation

ii. Opinion Work Product:  Reflects the attorney’s mental processes

iii. Fact Work Product:  Everything else

ii. The Ethical Duty of Confidentiality 

1. Scope of the Duty

a. Model Rules 1.6

i. Lawyer shall not reveal information relating to representation of a client.

ii. Applies to all information learned about a client, even from a third party.  Even covers publicly available information.

iii. Even applies to disclosures by lawyers that could reasonably lead a third party to discover confidential information.

b. Cal Bus & Prof Code § 6068(e)(1)

i. It is the duty of the attorney to maintain inviolate the confidences, and at even peril to himself, to preserve the secrets of his clients.
ii.  “Secrets”:  Any information the exposure of which may be detrimental to your client.

iii. Very strict standard; much stricter than the Model Rules

c. Using Confidential Information to the Client’s Disadvantage

i. Lawyer cannot use a client’s confidential information to his disadvantage unless the client gives informed consent. (MR 1.8(b))

ii. Lawyer cannot use a former client’s confidential information, or the former client of his firm’s confidential information, to the client’s disadvantage unless the client gives informed consent. (MR 1.9(c)(1))

2. Exceptions

a. Primary

i. Avoid Giving False Information.  MR 3.3(a)(3):  
1. To rectify the giving of knowingly false information by client, lawyer or witness lawyer called.  

2. Pre-emptive attack on client giving knowingly false information, if lawyer cannot dissuade him otherwise.

3. California:  NO SIMILAR LAW!!

ii. Whistle Blower Exception. MR 1.13(c): 

1. If lawyer representing a corporate client, the client is engaged in fraudulent conduct, and he has taken the issue up the ladder as far as it will go, lawyer may blow the whistle.

a. The lawyer must believe that the fraudulent conduct will cause substantial harm to the organization’s financial interests.

b. Remember, the lawyer represents the organization, not any employees or shareholders.

2. California:  NO SIMILAR LAW!!

b. Secondary

i. Two built in exceptions to MR 1.6(a)
1. Client gives informed consent, or

a. What does informed consent require?

i. A disclosure of all the material facts necessary to make the decision.

ii. MR:  Can be oral disclosure followed by written confirmation.

iii. CA:  Has to be written disclosure followed by written confirmation.

2. The disclosure impliedly authorized in order to effectively carry-out the representation

ii. Prevention of Death or Serious Bodily Harm

1. MR 1.6(b)(1):  Lawyer may (not must) disclose confidential information reasonably necessary to prevent certain death or imminent and substantial bodily harm.

2. CA:

a. Attorney-client privilege does not extend to information reasonably necessary to prevent a client from committing a criminal act likely to result in substantial bodily harm or death.
b. Attorney has duty to divulge such information.  Before revealing such information, the lawyer must:

i. Attempt to persuade the client not to go through with the criminal act;

ii. Tell the client the lawyer is contemplating divulging such information;

iii. If the lawyer does divulge such information, it should be no more than necessary to prevent the crime

3. Spaulding v. Zimmerman:  Court held that lawyer had no duty to inform the adversary of life-threatening condition during adversarial proceedings.

iii. Protection from Criminal Acts That Will Cause Financial Harm
1. MR 1.6(b)(2)&(3):  A lawyer may reveal information necessary to prevent (or mitigate, if the lawyer found out after the fact) a crime or fraud that is reasonably certain to cause substantial human/property harm and in furtherance of which the client has used or is using the lawyer’s services.
2. CA:  NO SIMILAR LAW!!  Therefore, lawyer may have to engage in a noisy withdrawal.
3. Noisy Withdrawal:  In most circumstances, a lawyer cannot divulge client information.  Therefore, if a lawyer feels strongly against a client’s course of conduct, a lawyer can withdraw from representation noisily.  He can call the other side and inform them of his withdrawal and that he no longer stands by his work product.

iv. Defense Against Malpractice Claims or Other Claims of Complicity in Clients Criminal or Fraudulent Activities.

1. MR 1.6 (Same in CA), Comment 10 allows a lawyer to reveal a client or former client’s confidential information he reasonably believes necessary to put forth a defense to any malpractice or complicity claims arising from representation. 

d. Conflicts of Interest

i. Introduction

1. What is a conflict of interest?

a. When a lawyer cannot, in the exercise of independent judgment, freely recommend a course of action to a client because of conflicting duties owed to someone else.

b. Prevents lawyer from performing one of the following duties:  competence, confidentiality, loyalty

2. Method of Analysis

a. Identify the affected client(s)

b. Identify the affected lawyer

c. Determine whether a conflict of interest exists and, if so, determine the specific interests involved

i. General Rule. MR 1.7
1. Lawyer cannot represent two clients at the same time if representation of one directly adverse to the other, unless

a. Lawyer reasonably believes the representation will not adversely affect the other client, and

b. Each client consents after consultation.

2. Lawyer cannot represent a client where his representation materially limited by his responsibilities to another client, a third party, or himself, unless

a. Lawyer reasonably believes the representation will not be adversely affected, and

b. Client consents to after consultation.
ii. CA General Rule.  

1. Lawyer can cure potential conflict of interest by giving informed consent; does not need to “reasonably believe the representation will not adversely affect the other client.”

2. However, given CA’s broad confidentiality rule, may be hard to get informed consent without revealing confidential information about other client.

iii. Potential Conflicts:  Unless completely outside scope of possibility, probably prudent to disclose and obtain consent.  
1. Required in CA.

2. Not required under MR.
d. Determine whether the conflict is consentable

i. Cannot ask for consent in three situations:

1. Reasonably believe you cannot act competently and diligently;

2. Representation prohibited by law; or,

3. Representing both sides of a dispute

e. Determine whether the conflict is imputable, i.e., will it affect your fellow lawyers as well?

i. General Rule.  MR 1.10 (CA rules the same)
1. Any member of the firm cannot knowingly represent a client when another member of the firm would be disqualified under Rules 1.7, 1.8(c), 1.9 or 2.2.

2. Exception:  If the prohibition based on a personal interest of the affected lawyer and does not pose a risk of materially affecting the firm’s representation.
ii. See generally Migratory Lawyer Problems Table
f. Determine whether the conflict has been cured

i. In most cases, informed consent will suffice.
ii. Informed consent:  Information reasonably sufficient to permit the client to appreciate the significance of the matter in question.  Adequate information regarding all the material risks and all the available alternatives.

iii. Consent must be confirmed in writing (MR).  CA requires written disclosure and written confirmation of consent.

iv. Consent is revocable (MR 1.7, Comment 21)

g. If not, determine the appropriate discipline

ii. Conflicts Between Your Client’s Interests and Your Own

1. General Duty to Refrain

a. MR 1.8(a):  Lawyer cannot enter into a business transaction with a client or knowingly enter into an adverse financial situation unless:
i. Transaction terms fair and reasonable to client and fully disclosed;

ii. Client advised in writing to seek and given the opportunity to seek outside counsel;

iii. Client gives informed consent signed in writing

b. Cal Rule Prof Conduct 3-300:  Same as MR 1.8(a).

c. Iowa State Bar v. Mershon:  Court reprimands attorney who gets into business transaction with his client.  Although there existed no evidence of fraud or intent to deceive, the attorney never advised the client of any potential conflicts of interest between the two parties in the creation of a corporation for the purposes of securing investors to subdivide the clients land.  Plus, the attorney had received stock as compensation for future services, prohibited by state law.  

2. Buying Client’s Property

a. Cal Rule Prof Conduct 4-300:  Lawyer cannot directly or indirectly purchase client’s property in foreclosure sale or represent the seller in a foreclosure sale where purchaser a family member or associate of the lawyer.

3. Selling Literary Rights

a. MR 1.8(d):  Prohibits lawyer from selling or trying to sell literary rights to the story prior to the conclusion of representation.

b. California:  NO SIMILAR RULE!!

4. Getting Gifts from Client 

a. MR 1.8(c):  Prohibits lawyer from soliciting gifts from client or from preparing on behalf of client an instrument purporting to give gift to family member or associate of lawyer.  

i. Exception:  If lawyer a family member of client.

b. CRPC 4-400:  Prohibits lawyer from inducing client to give him substantial gift.

c. Passante v. McWilliam:  Court strikes down agreement between lawyer who secured direly needed $100,000 in financing for fledgling company in exchange for 3% of stock.  Court holds that stock given as a gift after the fact, and, even if it were not, the lawyer’s position as general counsel would have created a unethical conflict of interest.

5. Loaning a Client Money

a. MR 1.8(e):  Not allowed to loan your client money.
b. CRPC 4-210:  Allowed to loan client money after lawyer hired.
6. Paying Client’s Fees and Expenses

a. MR:  Can only pay court costs and litigation expenses for an indigent client.

b. CA:  Can pay any of client’s fees or business expenses, as long as lawyer pays third party and gets an agreement in writing that the payments are credited from recovery.

7. Aquiring the Property at Interest

a. MR 1.8(i):  Not allowed unless as lien interest to secure fees or as part of a contingency fee agreement.

b. California:  NO SIMILAR LAW!!

8. Sexual Relations with Client

a. MR 1.8(j):  Lawyer not allowed to have sexual relations with client unless a sexual relationship already existed.
b. CRPC 3-120:  Lawyer cannot coerce, demand, require, intimidate a client to have sex.  Cannot leverage his position as client’s lawyer to obtain sex.  Exception for pre-existing relationship.

c. In Re Rinella:  Lawyer severely disciplined where he seemed to use coercion and threat of inadequately handling client’s problems to obtain sexual relations with three different clients.   Also, made numerous lewd advances to clients in private.

9. Special Case of Criminal Prosecutors

a. Criminal prosecutors have duty to recuse themselves from a case if a conflict of interest either affects or appears to affect his ability to faithfully perform the discretionary function of his office.

b. People v. Connor:  Court affirms order recusing DA’s office from prosecuting case where defendant in another case DA was working on managed to escape and shoot at the DA.  The appearance of a conflict of interest between DA’s discretionary duty as prosecutor and his feelings as criminal victim too difficult to overcome.

iii. Conflicts Between Current Clients

1. MR 1.7:  Cannot represent one client if the interests of that client directly adverse to that of another.

a. Exception

i. Informed consent, and

ii. Lawyer reasonably believes that representation will not adversely affect either client.

b. VIP - Directly adverse:  the separate legal interests in the matter at hand collide.  Disparate economic interests or other collateral matters don’t count (thus, you could represent Universal and Warner Bros. at the same time).
c. Fiandanca v. Cunningham:  NHLA representing a class of female prisoners pursuing a civil rights claim for unequal facilities.  At the same time, NHLA representing a group of mentally retarded school children housed at state run facility.  As part of settlement offer, state offered to put up female prisoners at the school for mentally retarded.  NHLA refused due to the obvious conflict this posed to the interests of the school children it also represented.  Court granted motion to disqualify on grounds that the interests of the two parties now stood directly adverse and NHLA could not competently represent both.  

2. CRPC 3-310

a. Lawyer cannot accept employment of client whose interests may potentially conflict with current client, 

b. Accept or continue employment of client whose interests actually conflict with current client, or
c. Represent a client in one matter and at the same time represent a client in another matter whose interests in the first matter is adverse to the other client’s interest in the first matter.
3. What about suing a current client in a matter unrelated to what you are representing him?
a. MR 1.7, Comment 6:  Generally prohibited to sue a current client without their informed consent if the sole reason relates to the lawyer’s self-interest.

b. Even with consent, difficult to prove that the lawyer reasonably believes he will be able to offer competent, diligent, and loyal service to each client.

c. In Re Dresser Industries:  Court grants motion to disqualify where a lawyer sued a client she defended in an asbestos litigation.  Although lawyer sued regarding the unrelated matter of a third party anti-trust violation, the court held that the appearance of potential impropriety, including the strong potential for confidentiality violations, precluded the lawyer from suing her own client without the client’s consent.

4. Hot Potato Doctrine

a. Lawyer or law firm cannot drop a pre-existing client for a more favorable client without both parties’ informed consent. 

5. What about in criminal cases?

a. A criminal conviction must be reversed where the trial judge forces defense counsel to represent more than one defendant even after counsel has objected to the conflict of interest.
b. Holloway v. AR:  Conviction vacated where court refused to honor defense counsel’s request to appoint separate counsel for each of three criminal defendants where each wanted to take the stand and blame the other.  Public defender would have either had to cross-examine his own client, or he would have violated his duty of loyalty to his other clients.
iv. Joint Representation

1. As long as the interests of the clients are not directly adverse the lawyer may jointly represent either defendants or plaintiffs.

2. Potential Conflicts

a. Examples

i. substantial discrepancy in testimony, 

ii. incompatibility in position in relation to opposing party, 

iii. substantially different possibilities of settlement

b. MR:  Not required to get informed consent for potential conflicts

c. CA:  Informed consent required for potential conflicts

3. No attorney-client privilege or confidentiality between joint clients

4. Settlement Negotiations

a. Lawyer cannot give partisan representation to negotiations as between joint clients.

b. MR 1.8(g)(CRPC 3-310(D)):  Lawyer who represents more than one client cannot take aggregate settlement, or aggregate plea bargain in criminal case, unless each client gives informed consent after participating in the negotiations.  

v. Conflicts Between Former Clients and Current Clients
1. General Rule. MR 1.9
a. Lawyer cannot represent a client in a matter where

i. The matter being handled for the current client and a matter formerly handled for the former client are “substantially related”, and
ii. The interests of the current client are materially adverse to those of the former client

b. Exception:  Informed written consent by former client.

2. CRPC 3-310

a. Lawyer cannot accept employment adverse to former client where, by reason of his previous representation, he received confidential information material to the employment.

b. Exception:  Informed written consent by former client.

3. What about conflicts between former prospective clients and current clients?

a. MR 1.18(c):  Cannot represent interests materially adverse in the same or substantially related matter if lawyer received information from prospective client that could cause significant harm to the former prospective client.

b. Imputability?

i. Conflict not imputed to other member of law firm if 

1. the member properly screened, 

2. fees not shared, and 

3. written notice promptly given to former prospective client.

c. In general see Migratory Lawyer Problems Table

4. How do we determine if matters are “substantially related”? T.C. Theatre Test:

a. Judge looks at the services the lawyer provided the former client;

b. Judge determines whether it is reasonable to infer that confidential information would have been given to the lawyer; and,

c. Judge determines whether that confidential information relevant to the current representation.

d. ESI v. Noble Composites:  Lawyer represented the plaintiff during its many incarnations as different companies, through various mergers and acquisitions.  The President and founder of the original company eventually sued by the current owners of the plaintiff-corporation for violating a covenant not to compete.  Lawyer then tries to represent the former President in this action.  The court grants plaintiffs motion to disqualify because the lawyer had drafted the covenants not to compete and had intimate knowledge of the goals and objectives of the plaintiffs in creating these covenants.  Her representation of President directly related to the agreements she drafted on behalf of the plaintiffs.  
5. What about conflicts of interests between current criminal client and former criminal client?
a. To void a conviction, defendant must show that an actual conflict of interest existed that affected counsel’s performance.  Mickens v. Taylor

6. What about public lawyers moving to and from the public sector?
a. MR 1.11:  Former government lawyer disqualified from particular matter only where the lawyer has participated personally and substantially in the matter while employed in the government.
b. MR’s allow screening for public lawyers moving into the private sector.
i. Disqualified lawyer must be timely screened and apportioned no fees, and
ii. Written notice promptly given to government agency
c. Lawyer who has moved from public to private sector cannot use information obtained against a current adversary.
d. See In Re Sofaer
vi. Conflicts of Interest Between or Among Current Clients and Third Parties

1. Payment of Legal Fees by Third Party

a. Often occurs when insured sued for accident and insurance company pays legal fees.

b. MR 1.8(f)(CRPC 3-310(F)):  Lawyer shall not accept compensation for representing a client from one other than the client, unless:

i. Client gives informed consent;

ii. No interference with the lawyers independence of professional judgment and the lawyer-client relationship; and,

iii. Confidentiality of communications protected (unless overridden by contractual agreement between insurer and insured)

V. Litigation Ethics

a. Improper Advocacy

i. Trial Misconduct

1. Frivolous Claims

a. Authority to Sanction

i. Fed Courts:  FRCP 11.

ii. CA: Cal Civ Pro Code § 128.7(b).
b. What are frivolous claims?

i. A legal or factual claim that lacks factual or evidentiary support where the lawyer could not have had a good faith basis for the position taken.

ii. Claims based upon legal theories contrary to precedent are not necessarily frivolous claims.  If they make a good faith and reasonable policy argument for the overturning of existing common law, especially if persuasive precedent exists in other states or circuits, courts should not strike down as frivolous.   See Hunter v. Earthgrains Bakery 
c. Under CRPC 3-700, a lawyer has the right to withdraw if a client insists on bringing a frivolous claim.

2. Overzealous Advocacy
a. Model Rules

i. MR 3.5(d):  Lawyer shall not engage in conduct intended to disrupt the tribunal.

ii. MR 4.4(a):  Lawyer shall not use means that substantial purpose solely for the embarrassing the other party or witness.

iii. Both rules apply to depositions

b. California

i. CRPC 3-200:  Cannot bring an action, defense, appeal where sole cause to harass or embarrass the other side.
ii. California courts do not have inherent authority to sanction, nor do they have a rule that covers bad faith tactics.  California courts can only punish for statutory violations or for direct contempt of court.

3. Lack of Candor

a. MR 3.3

i. Cannot knowingly make false statements of fact or law to tribunal

ii. Cannot fail to correct false statements of fact or law

iii. Cannot fail to cite controlling precedent directly adverse to the position taken and not cited by the opposition.

iv. Stricter standards for ex parte hearings; must inform judge of all facts material to the decision, whether adverse or not.

v. Jorgenson v. County of Volusia:  Court sanctions attorneys who failed to cite adverse controlling precedent where they had participated in the case from which that adverse controlling precedent had arisen.

b. CRPC 5-200

i. Shall employ means consistent with the truth.

ii. Shall not seek to mislead judge or officer of court

iii. Shall not knowingly misquote a statute or use a case that has been overruled

iv. California has a broader and, therefore, more encompassing standard.  If a judge misleads himself accidentally, CA law may require the party at advantage to correct the judge.  (unrealistic?)

4. Improper Influence

a. MR 3.5

i. Lawyer cannot seek to influence judge, juror or potential juror.

ii. Cannot communicate ex parte with judge, juror, or potential juror.

iii. Cannot communicate with juror after the termination of proceedings if prohibited by law, done to harass or intimidate, or if the juror makes it known the communication unwelcome.

b. California

i. CRPC 5-300(B):  Cannot communicate with judge outside of open court unless done with permission of other side, in presence of other side, in ex parte hearing, or in writing with copy to other side.

ii. CRPC 5-310:  Cannot pay witnesses contingent on their testimony or outcome of litigation.  Besides expert witnesses, can only pay lay witnesses’ money for the loss of time and expenses.

iii. CRPC 5-320:  Basically cannot communicate with a juror or potential juror, either directly or indirectly.

ii. Discovery Abuses

1. Model Rules:  Cannot make discovery requests designed solely to embarrass or harass.  Have to make reasonable effort to diligently respond to any discovery requests by opposing party.

2. Poulis v. State Farm Fire and Casualty Company:  Court orders case dismissed where plaintiff’s attorney failed to file answers to interrogatories at all and filed his pre-trial statement a month late.  Although appellate court found the sanctions harsh, it did not find the trial court abused its discretion.

iii. Extrajudicial Statements

1. Model Rules:  Lawyer cannot make an extrajudicial statement where

a. the lawyer knows or should know 

b. has a substantial likelihood 

c. to be disseminated to the public 

2. Iowa State Bar v. Visser:  Court refused to sanction lawyer who faxed a letter to a town newspaper on the other side of the state discussing some components of the case.  Court found it highly unlikely that the publication of the letter in faraway town newspaper would have any effect on juror pool.
iv. Lawyer as Advocate
1. MR 3.7:  Lawyer cannot act as advocate where likely to be called as witness, unless
a. Re: uncontested issue
b. Re: the nature and value of his legal services
c. Disqualification would cause client substantial hardship.
2. CA 5-210: Basically same thing, except it only applies to jury trials, rather than all proceedings.
b. Client Perjury

i. Model Rule 3.3(a)(4)

1. Lawyer shall not:

a. Knowingly

i. Knowledge is more than reasonable belief.  It is actual belief.

ii. However, actual belief can be inferred from the circumstances.

iii. Resolve any doubts in favor of the client; however, cannot ignore an obvious falsehood.

b. Offer evidence

c. The lawyer knows to be false

ii. Important CA/MR Difference: MR requires lawyers to disclose confidential information to remedy perjury.  In CA, confidentiality requirement trumps.

iii. Civil Cases

1. Clients do not have constitutional right to testify in civil matters and the lawyer controls the evidence presented.  Thus, relatively easy to avoid client perjury at trial. 

2. However, a client can always lie at a deposition.  What to do then?

iv. Steps to Take When You Think Client Might Be Committing Perjury

1. Counsel him not to commit the perjury.

2. If persuasion ineffective, lawyer must refuse to offer the false evidence.

3. If only a portion of the testimony false, lawyer can call the witness but he can only elicit the testimony he expects to be false in narrative fashion.

4. If lawyer comes to know that the client has committed perjury at a deposition or at trial, lawyer must take reasonable remedial measures.

a. Duty continues until after chance for appeal has run.

b. Lawyer has to take remedial steps even if trial already concluded

c. What are remedial measures?

i. Convince client to recant

ii. Withdraw, if that will undo the effects of the false evidence

iii. If not, may have to inform court of client’s perjury

iv. (4R’s:  Recess, Remonstrate, Resign, Reveal)

v. Criminal Cases

1. Client has constitutional right to take stand.  However, if he insists on lying, can elicit testimony in narrative fashion, and, if he does indeed lie and will not recant, can inform court of perjury (People v. DePallo)
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