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PRO BONO / MORAL CHARACTER / BAR ADMISSIONS

1. Pro Bono

	Issue
	MR
	CA

	Pro Bono Requirement?
	Aspirational rule of 50 hours per year (MR 6.1)

· Schwartz –Reporting requirement for aspirational pro bono rule is not unconst’l


	No – totally optional (no aspirational rule)

	Mandatory Pro Bono?
	Yes – you must take court-appointed criteria unless you meet an exception for “good cause”: (MR 6.2)
a. Ethics violation or violation of law

· Ie: not competent (civil atty asked to take on criminal case)

· Ie: conflict of interest

b. Unreasonable financial burden* (Cmt. 2)
· HIGH standard; ie: verge of bankruptcy (solo practitioner)

· Not: some other clients may be offended and would discharge atty, causing loss of fees

c. Client/cause “so repugnant” to lawyer as to impair atty-client relationship or impair representation*

· HIGH standard: can’t do your duty as a lawyer because of personal repugnancy

· Ie: Jewish lawyer representing Nazi; any core political/moral values (case doesn’t have to be about the value conflict)

· NOT: client’s tactics are inconsistent w/ atty’s personal beliefs; NOT client is unsavory or guilty

* Permissive declinations; (a) is mandatory

* Unclear whether courts can actually require an unwilling lawyer to represent indigent.


	No – duty to not reject the cause of the defenseless or oppressed for a reason personal to atty, but not mandatory. B+P 6068(h)


2. Moral Character 

· Process
· Bar uses a 37 page questionnaire/survey & reference checks

· 90% applicants go through on paper

· Inquiry

· Application is incomplete; or 

· Additional “narrative” required to explain answers

· Investigation

· Informal hearings

· “2 year rule” – if denied admission, you must wait 2 years to apply again (no conditional admission, which is available in other states)

· Burden of Proof: Applicant has burden to prove good moral character. Once applicant meets burden, committee can deny admission based on preponderance standard.

Grounds for Denial

	Issue
	Admitted
	Not Admitted

	Unorthodox political beliefs: By themselves, political beliefs are not sufficient to deny admission; must lead to misconduct. The standard is whether the qualification has:

“a rational connection w/ applicant’s fitness or capacity to practice law.”
	Schware: Former Communist membership is not enough to deny admission.
	Hale: White supremacist that did not commit any bad acts yet.

· Reason: Beliefs are inconsistent with the Constitution; advocacy of violence

· Does not comport w/standard because he hadn’t done anything wrong yet

· Also: not as dangerous as someone who didn’t check box; doesn’t recognize capacity to repent

	Criminal records: No per se disqualifications.

Murderers must meet an extraordinarily high bar; in practice there may be a bright line rule excluding murders.
	
	Gossage: Applicant was a former drug addict who killed his sister. He rehabilitated, but was denied 

· Failure to appear for traffic citations (conflicts w/ oath to uphold law)

· Failure to disclose criminal convictions on application

· Misdemeanors occurred after he entered law school

*MSG: “Rehab not possible”*

Hamm: Applicant was a drug dealer that killed ppl execution style.  He was denied for:

· Did not take full responsibility for crime (no intent to kill)

· Failing to provide a citation to support a case (plagiarism)

· Failure to pay child support (doesn’t follow law)

· Domestic dispute

The burden becomes higher as the past misconduct is more serious.

Chapman: Delayed admission for 2 years for criminal fraud (not outright denial). 

· Not as morally bad as murder, but the effect is big. 

· Should be treated more harshly than felonies!


	Dishonesty: Bar takes dishonesty seriously because you could hurt clients and nobody is watching very closely once you enter practice. They are especially troubled by dishonesty in law school.
	SMD: Applicant had a lot of credit card debt and declared bankruptcy. Bar disqualified on three grounds:

· Financial irresponsibility (more suspectible to bribery or using clients’ $$ irresponsibly)

· Bankruptcy evidenced substantial doubts as to SMD’s respect for the rights of creditors.

· False statements on bankruptcy

Accepted because:

· Most debts were necessary to sustain herself while she was in school

· Bankruptcy was not morally reprehensible – couldn’t find a job, debts due, creditors calling


	Chapman (2-year delay): Defrauded customers (sold unneeded services, transferred vehicles to fictitious companies, etc.). Criminal and civil fraud. Committed fraud during law school.

Friedman: Cheated on law school exam. Defenses: (1) wrote on blank piece of paper; (2) ppl don’t like me. DENIED.

Law school problems (1-2 yr delay)

· Using SBA funds for personal use/ fee mishandling (even if you put it back)

· Notes in pocket when leaving the exam room (no evidence that you actually used it)

· Cheated in the last semester of law school

	Obnoxiousness is enuf - Converse: Humiliating and intimidating when communicating. Bar admission can consider protected speech and conduct. 

UPL – Can lead to “cancellation” of admission.


· Duty to tell on YOURSELF: Must admit wrongs on form, make amends, be contrite, get counseling

· Duty to tell on OTHERS
	MR 8.1(b): “shall not fail to disclose” - affirmative duty to tell what you know

·  Cannot remain silent; if you are asked you must answer

· If you know the Bar does not know about some violation, you have to tell – “clarify misapprehension” (Cmt 1)

· Exception: Confidential info protected by atty/client


	CA 1-200(b): “shall not further” -  no affirmative duty 

·  Can remain silent or throw away rec

·  If she speaks, must tell the truth (even if you know student will disclose or there is a public record)




3. Bar Admission in CA

	In-State Attys (ME) (B+P 6060)
	Out-of-State Attys (B+P 6062)

	Good moral character
	Good moral character

	2 yrs college or equiv
	Ethics exam

	Accred JD, 4 yrs apprenticeship, corresp school
	Bar exam or if 4 yrs active, “Attorney’s exam”

	Ethics exam
	NO RECIPROCITY RULE, but xptns:

	Bar exam (also baby bar if not accredited school)
	1) Legal services atty (3 yr max and register)

	(Oath – don’t make ct app u/l sworn in first)
	2) In-house counsel (agree to abide by state rules & reg)

	
	3) Attys temp in CA (cannot live or have office in CA; depos, client meetings, advice is ok).


4. UPL/ MJP

· What is UPL?
· Lawyers 
· Lawyers on inactive status
· In the wrong place at the wrong time (MJP)
	MR 5.5
Impermissible activities (5.5(b))
· Set up office

· Hold out that you are licensed

Permissible activities (on a temporary basis – 5.5(c)):

· Association w/ local atty

· ADR proceedings

· Legal representation in any matter that arises out of or is rznbly related to atty’s practice in home state

· previous representation

· client is resident/ sub contacts w/jdx

· sig aspects of work in jdx/ law of jdx

· multiple jdx

· Authorized by law or court order

Other permissible activities (office allowed)

· in-house counsel

· purely federal practice


	CA – Birbrower
“Practice of law”: Giving legal advice and legal instrument/contract preparation 

· Legal advice, settlement demand, arbitration preparation

· Note: Leg amended CPC to allow out-of-state lawyers to represent clients in arbitral proceedings. May be in safe harbor

“In California”: Physical presence is not required 
· Advising CA client on CA law in connection w/ CA legal dispute through phone, fax, computer

· Here: NY lawyers from NY firm made several trips to CA to give legal advice, etc.

Permissible activities:

· legal services

· in-house counsel

· Attys temp in CA; rznbly related to home state (cannot live or have office in CA; depos, client meetings, advice is ok).

· Arbitration (by statute)


· Non-Lawyers (criminal sanctions or petition state court)

· Not yet lawyers (i.e. law clerks) – Penalized at bar admission
· Permitted, if supervised by an atty
· Signing letter on behalf of lawyer 
· Not permitted: signing papers or appearing in court
· Signing pleading
· Making settlement letter where clerk det amt
· Independent paralegals/ typing services
· Problem: no lawyer supervision, so might take advantage of ppl on purpose or negligently
· Practice of law? Selection of forms looks like legal advice
· Policy: If no paralegals, no services at all
· Self-Representation (creator of software disciplined)

· Atty can advise pro per client 
· Do it Yourself kits
· Created by lawyers, so it is ok
· Forms are also okay
· Software
· Software is different than forms bcz sorts through questions; interactive, but usually ok
· UPL found:
· Quicken Divorce software in TX (ok in other jdx
· Bankruptcy Preparer case
· Policy concern: Can ppl represent themselves? This software is better than nothing for poor ppl
· How to avoid UPL when practicing in other jdx (aka MJP)
· More bar exams
· MJP rules – see 5.5
· Emergency orders (natural disaster)
· Pro Hac Vice
· Temporary – one time
· Associate w/ local counsel
· Sanctions for UPL

· Discipline in (1) jdx of license; (2) jdx of practice (MR 8.5)
· Criminal
·  6126: 1 yr jail/$1,000 fee (90 day minimum for subsequent violations)
· Non-lawyers: Bar can peitition state courts to assume jdx, seize files, shut down businesses
· Fee Disgorgement (Birbrower)
· Legal work may be deemed null and void
· Reputation
INCOMPETENCE  - Applies all the time!!! (pro bono, family, etc.)

1. What is Incompetence?

	Issue
	MR
	CA

	General Standard
	1.1
Legal knowledge & skill 

- relative complexity/spec nature of matter

- atty’s general experience

- atty’s training/experience in field

- capacity ot prepare and study

- usually prof of “general practitioner” suff

Thoroughness & preparation 
- inquiry into factual/legal elements

- professional standard – method/proc

- preparation depends on complexity of matter

* Note: consider scope of rep (MR 1.2)
	3-110
Knowledge: intentionally , recklessly, repeatedly

Competence

(A) Learning and skill

(B) Diligence

(C) Mental, emotional, physical ability

Eg: Failure to do research

Eg: Failure to request medical records in medmal case; failure to consult w/ expert

Eg: Failure to inform about SOL

	Inexperience – experienced lawyers more likely to be incompetent
	1.1, Cmt 2 – Get competent:

- study (reasonable preparation – Cmt 4)

- association
	3-110(c) 

- study (reasonable preparation – i.e. MCLE)

- association

	Diligence
	1.3
· Pursue matter despite opposition, obstruction, personal inconvenience; zeal in advocacy, but prof discretion allowed

· Work load should be controlled

· Avoid procrastination/ unreasonable delay

· Carry through matters to conlusion, unless relationship is terminated. Notice of withdrawal and ambiguity about existence of atty-client rel (i.e. possibility of appeal), atty has burden to clarify

· Solo practitioner should prepare a plan that designates another lawyer to make plans
	3-110
(see above)

	Communication
	1.4
When to Communicate

· Lawyer must promptly consult with and secure client’s consent prior to taking axn that must be decided by clt (i.e. settlement)

· Reasonably consult w/ client about means to be used to accomplish client’s objectives

· Keep client reasonably informed about status

· Client req for 411 should be resp’d to promptly; if not fzbl, told when to exp a rply

How to Communicate
· Client should have suff info to participate intelligently in decision

· Negotiation – explain provisions of agreemt

· Litigation – general strategy, prospects for success, consult client on tactics

· Organization – address comm. to app off

· Diminished capacity – rep

What to communicate
- all possible options

- all developments

* Can withhold if client likely to react imprudently to immediate comm
	3-500
- no discipline for failing to communicate insignificant info

6068(m)
· respond promptly

· keep clients reasonably informed

	Advisor (counseling)
	2.1
· Straightforward advice of honest assessment (but spin advice to help confcont)

· Refer to relevant moral/ethical considerations

· Refer to other comp prof (i.e. counseling)

· No duty to provide advice u/l client asks, but when he knows that proposed course of axn may be bad, has a duty to offer advice

· Duty to advise about claims that client does not mention, even if outside scope of rep (Nichols: Workers comp case, but failed to advise of 3rd party claim)
	NO Rules

	Meritorious Claims and Contentions (ala Rule 11)
	3.1
Should not bring or defend proceeding unless there is basis in law and fact for doing so

Xcptn: defendants
	3-200
Broader – knows that objective of employment is to bring ax, etc. without prob cause for purpose of harassment

3-210 – Cannot advise violation of law.

6068(c) – Maintain axn (legal/just)

6068(g) – No corrupt mtv or passion

	Threatening discipline for settlement adv
	NO RULE
	5-100 

Applies before filing a complaint

Applied to any administrative agency

	Responsibility of Supervisory Atty
	5.1
Applies to: 

(a) Partners and other managerial authority – make sure all lawyers in firm conform to Rules.

· Internal policies/procedures (conflicts, deadlines, client accounting, supervision)

· Duty depends on size of firm, etc.

(b) Supervising attys - have responsibility to make sure that all attys under you conform to Rules. Vicarious liability

(c) Any lawyer – Liability if:

· tell person to do it

· ratify it

· knows about conduct and fails to take any actions to mitigate (i.e. fail to correct a misapprehension)
	NO RULES – USE 5.1 as a standard. (3-110)

	Responsibility of Subordinate Atty
	5.2
Subordinate cannot say “he told me so.”

Ways to escape liability:

1. Lawyer did not have knowledge (eg – filed a frivolous pleading, but did not know it was frivolous).

2. Arguable issue of professional jment

· supervisor’s interpretation is rznbl (not making incriminating evid privileged)

· issue is arguable – clos call?

· Issue must be an ethics issu
	NO RULES – Use 5.2 as standard

	Responsibilities Regarding Non-Lawyer Assistants
	5.3
Similar to 5.1 – non-lawyers have a duty to act consistently w/ attys professional obligations
	NO RULES – Use 5.3 as a standard

	UPL/MJP
	5.5
	1-300

	Reporting Misconduct
	8.3 – MANDATORY DUTY

Must report “substantial” misconduct (nature)

Xcptn – violate confidentiality (atty-client)

   - “encourage” consent of disclosure
	6068(o) – Must report SELF; no obligation to report OTHERS

· filing 3+ lawsuits w/in 12-months

· judgment for fraud, misrep, breach of FD, gross neg

· judicial sanctions

· Indictment/ charging of a felony

· Conviction of crim committed in course of law or when client was victim

· Discipline

· Reversal of jment in proceeding based on atty msidconduct

· Any claims against firm, if partner

	Professional Misconduct (aka moral turpitude)
	8.4 

· Criminal act reflecting on honesty, trustworthiness, fitness; dishonesty, fraud, deceit, misrepresentation
· Does not include moral offenses – i.e. adultery
· Still covers non-lawyer conduct
	6106
· Moral turpitude = lying, fraud, cheating, tax fraud 

· Covers conduct not undertaken as lawyer – i.e. fraudulent biz schem

· If criminal act, conviction not necessary.


2. The Effect of Incompetence = Client gets hurt

a. Agency principles – client bound by acts of agent
b. Bailey: Atty failed to respond to requests for production of documents and court orders to produce docs. Plaintiffs obtained default judgment against client (D). Defendant tries to vacate judgment, but is not successful.
· Client did not know about inaction
· Atty did not do anything in the case after a certain point. He was corporate counsel and considered the case to be low priority (personal injury).
· Reason for inaction: drinking problem
· Client’s argument: Should not be liable for axn of atty bcz he was grossly neg
· Loses argument – drunkenness not excusable neglect, so motion denied
· Ignorance, inadvertence, mistake is not excusable
· Extraordinary circumstances in some jdx
· Gross negligence is some states
· Agency justification (complete abandonment will support vacating jment)
c. UPSHOT: Client must find relief through other means

3. Attorney Consequences/ Client Remedies

	Attorney Consequences
	Client Remedies

	Civil Liability
	Sue (malpractice, breach of FD, civil fraud)

	Discipline (client or judges) in jdx of membership and jdx of case (MR 8.5(a))

Choice of Law

· admitted? Law of jdx where conduct to place

· not admitted and only licensed in this jdx? Law of jdx

· not admitted and licensed in several jdx? Law of jdx where you principally practice

· 
	Report to the state bar

Discipline: fully enforceable in other jdxs
· Disbarment
· Suspension
· Public reprimand
· Private reprimand
· Probation – stand-alone or in conjunction w/reprimand or suspension

	Jail
	Prosecute (criminal fraud, embezzlement)

	Sanctions: contempt, fees to reimburse
	

	
	Client protection fund – good option when you have a disbarred or uninsured lawyer who you cannot sue (the poorer the client, the greater the opportunity to sue)


4. Civil Liability

a. Malpractice 
i. Attorney-client relationship (DUTY)
· Togstad: PROSPECTIVE CLIENTS
· Client went to atty for legal advice, atty did not suggest that client see another atty, did not inform her about lack of expertise. Did not contact her, so she didn’t think she had a case. Atty didn’t think A/C relationship was formed yet (i.e. prospective client)
· Fee agreement not dispositive
· Leak: 3rd party intended will-beneficiaries 
· here: heirs to a will upset about other heirs not mentioned in will, had to split their money with them
· Tort or k theory
· Good: client is dead, so /wout this rule, atty gets off
· Bad: Client’s interests different from third party’s interes
ii. D acted negligently or in breach of k
· Togstad
· Factual: should have investigated medical records
· Legal: Should have told SOL
· Ethics violation not required – basic tort
· Not every ethics violation will demonstrate negligence? 1-100
· No independent duty to investigate heirs not mentioned (Leak)
iii. Causation (case w/in a case)
· TOgstad – doctor said he would testify it was malpractice
· Wiley – CRIMINAL CASE – ACTUAL INNOCENCE
· Rationale: don’t want criminals to profit; sufficient protections (habeaus, ineffective assistance of counsel); damages hard to calc
· High standard – probably won’t meet
· Who benefits – criminal defense attys
iv. Damages – amt of recovery on underlying claim

b. Breach of Fiduciary Duty
· Fiduciary duty (“loyalty and honesty”) 
· Who has duty: lawyer and other professionals 
· Who is owed: clients, firm, 3rd parties owed FD by atty’s client
· Breach – more than incompetence; trick, lie, steal, violation of trust ( intentional tort, so there must be knowledge
· Causation - No case w/in case requirements
· Damages - Punitive damages available; fee disgorgment, even if there was no actual damages
5. Limiting Liability
	Issue
	MR 1.8(h)
	CR 3-400

	Prospective limitation on liability
	NO, u/l indep represented.

· Arbitration ok

· LLP ok

· Limit scope of representation

Can’t charge lower fee
	NO – no exceptions

	Malpractice liability settlements
	· Advise client to get indep atty

· In writing (Blackwelder – discipline for failing to advise in writing before settlement)

· Give reasonable time (not 1 hr, 2 wks ok, 1 day? Depends on circ)
	Same

	Settlment Condition – Will not file complaint
	· 
	B+P 6090.5 - Prohibited

	Avoiding liability

1. Send ltr informing of non-rep

2. Do research

3. Refer to another atty


CONFIDENTIALITY

	
	When/Where Apply?
	Exception?
	What is covered?

	A/C Evidence Privilege

Upjohn: Corporate subordinates comm. conf

Stroh:
	Prohibits: evidence (withhold information from fact-finder)

Where? Litigation, testimony, trial
	1. Crime-fraud

· client seeks adv for purpose of perpetrating crime/fraud

· applies regardless of atty’s knowledge

· future threat of crime/fraud is not enuf, must actually seek or use advice

· eg: client deliberately burns down garage; can’t help him make insurance claim

· Scope: past crime/fraud is privileged (can’t talk about how he burned down house)

· Aiding crime/fraud is different from defending (past crime v. future crime)

· Practically: tell client legal consequences

2. Dispute w/ attorney

3. Waiver (i.e. telling someone else)
	1. Communication 

· not facts

· not client id/ retainer/ fee agreements, u/l: revelation would reveal conf comm. (mtv for consulting atty)

2. Confidential

· not pub available

· not if clt intends to disc

3. Purp to get leg adv

· versus biz advice

4. Between privilege persons: atty & client (no 3rd party)

- Prosp clients/ non-attys cvr’d

- Upjohn – Corporate clt

     - needed for atty to give l/a

     - info w/in scope of emp

     - understood to be for corp l/a

     - understood to be confide

Note: ind can’t assert priv

- Stroh: AGENTS

Reasonable expectation of confidentiality. 

     - Mom was old & afraid, daughter helped w/ memory, daughter was a witness, trnsp

    - Interpreter? Minor? 

    - Diminished capacity (yes)

- atty agents ok

- 3rd party convo w/ adv not priv

- Phone presence breaks priv

- PR cnslt– split (who hr’d?)

- common int – priv ag. adv, but not against each other

	A/C W/P Privilege

Upjohn

Stewart
	Prohibits Discovery of evidence
	FRCP 26(b)(3)

1. substantial need; AND

2. inability to get w/out hardship
	HI: Lawyer’s opinions
Lmtd: ordinary WP


	Ethical Obligations

Spaulding: Minor in car accident; undetected aneurism. D’s dr. knew, but did not disclose & Ps did not request in discovery. Wanted to reopen settlement. Settlement reopened.

MR 1.6/ CR 3-100

MR 1.8(b)/ B&P 6068(e)
X-references

CR 3-600(D)

MR 3.3

Conflicts

	Prohibits:

1. Talking about it (disclosure)

2. Using information (MR 1.8 b)

· Eg: tell friend to sell stock, knowing its going to tank

· Eg: buying property, knowing you can sell it for a premium

· Using info for advtg of client is ok.

Applies: Everywhere!
	Exceptions – NO DUTY

MR 1.6(b) (permissive)
1. Prevdeath/ sub harm

·  “may” disclose

·  Imm/ pres+sub

  threat 

* Spaulding – aorta aneurism

* NOT dead ppl

* NOT prisoners

· * Death pnlty

·  Plcy: atty ≠ exp

2. Consent

3. Prev sub $ harm czd by crime/fraud (controv)

4. Implied auth (i.e. disclsure during stlmt; discussing w/ other attys in firm)

5. Other law/ct order (must try to defeat; if unsuc, inform client about appeal)

6. Ethics advice

7. Dispute w/ attorney (self-defense or fee agrmt)

8. Diminished capacity – risk of sub phys/econ hrm MR 1.18
If reveal, must:

· rznbly believe disclosure is necessary

MR 3.3 (mandatory)

Duty of candor to tribunal (misleading ct)

CA 3-100

(permissive)
1. Death/ sub harm (very narrow)

· prev crim act

· result in serious inj/death

· rznbly believe

* Spaulding would not qualify – would not prevent criminal act.

* Dth pnty would not qual

2. Consent

3. Client dead; dispute w/ atty??

If reveal, must:

· rznbly believe disclosure is necessary

· persuade client not to do crim act

(non-client actor – adv client if rznbl)

· inform @ appropriate time – ie, if V is about to die, call 911 first (only if rznbl)

Must tell client and w/draw (u/l informed cnst)


	MR 1.6
BROAD – Not just commun: Information related to rep

· includes info that could lead to discovery of protected 411

CA – 6068(e)
BROAD – not just commun:

“Confidences & secrets”

- anonymous tips are not okay




ATTORNEY-CLIENT RELATIONSHIP

1. Forming the Relationship

a. Easy way: retainer agreement
b. Implied: No written agreement, no exchange of agreement necessary
i. Togstad: Individual seeks/receives legal advice under circumstances in which a reasonable person would rely. P went to D for legal advice, was told there wasn’t a case, relied on advice in failing to pursue claim. Failed to urge her to seek advice from another lawyer; failed to tell her he had no expertise (malpractice)
ii. In re Anonymous: Clt seeks advice w/in atty competence and receives advice. Here, client met with trustee on several occasions, discussed case, atty provided advice, and client thought D was acting as atty, atty knew of this reliance. Facts: client file, several meetings, possible fee agreement, communications, billing slip in file. (discipline/ disq)
iii. Covington: Special appearance – duty to client (special turning point in case; judge duty to control proceedings)
iv. Takeaways: 
· Clients rznbl opinion of agreement
· Sharing confidential info
c. Client identity
i. Organization – client is entity, not officers
ii. Insureds – client is insured, not insurer
iii. Class – class itself (ethically problematic; atty’s creation)
d. How to avoid: write letter saying you don’t have atty-client relationship
2. Accepting Representation – MR 1.16
Do not accept representation unless it can be performed:

· competently

· promptly
· without improper conflict of interest
· to completion
3. Scope of Relationship – MR 1.2 (no CA equivalent)

a. Division of authority (MR 1.2(a)) ( PARTICIPATORY MODEL, BUT RECOGNIZES CLIENT’S OPTION TO HAVE TRADITIONAL MODEL
	Client Decides
	Atty Decides

	· settlement (Moores – atty failed to comm. low offer; disciplined bcz client decides if too low)

    ( Comp 3-510: Comm if writing/crim (not oral civil)

    ( Xcptn: Client gives atty express power to make dec

· plea; jury trial; testify (criminal)

· atty defers to client in: (1) expense; (2) concern for 3rd 
	· Proc matters – little stuff (clt defer to atty in  MEANS)

· Matters that client authorizes in advance

· MUST CONSULT client re: means


b. Endorsement of views (MR 1.2(b)) – related to pro bono; personal conflicts
c. Limiting scope of representation (MR 1.2(c))
i. Reasonable; AND
ii. Informed consent (adv/disadv; seek advice of other counsel; all facts/circ)
iii. BUT: still must advise of all possible options
d. Atty duties:
i. Criminal, fraudulent, prohibited tranx (MR 1.2(d); 3-210 – can test validity of the law)
· Cannot counsel or assist client to commit crime/fraud
· Can provide good counseling about effects
· If atty discovers fraudulent conduct in process of rep, must withdraw
· Special obligations to beneficiary (if client is fiduciary)
ii. Cannot discriminate in accepting/terminating client (CR 2-400(B))
iii. Communication (MR 1.4 – see chart above)
iv. Counseling – MR 2.1
v. Provide meritorious claims and contentions – MR 3.1 (hard to be frivoulous)
vi. Cannot advise violation of law – 3-200; 3-210 
4. Diminished Capacity – MR 1.14
a. Applies to: minors/mental capacity
b. Try to approximate normal atty-client privilege
c. Include family members, agents – legal rep makes decisions
d. Atty empowered to take protective action; appoint rep
e. May take legal action on behalf of client in emergency situations if there is no other agent – maintain status quo to avoid irreparable harm
5. Settlement

a. Must communicate
b. Cannot use threat of disciplinary proceedings to advantage (CR 5-100)
6. No Contact Rule

	MR 4.2
	CR 2-100

	· Mandatory - “shall not” communicate w/

· Person – party or witness; org = sup const wauth to obligate org in matter or whose actions can be imputed to org; not atty (can comm.)

· That the lawyer knows to be represented (actual; infer)

· In the matter (comm. outside matter is ok)

Exceptions:

- consent

- authorized by law or court order

*If you make mistake – call atty immediately

* If you need to talk – see court order
	- Mandatory

- Party (narrower); org = officer,director

- knows to be represented

-- in the matter (not just litigation)

Prohibits both direct and indirect comm

Exceptions

· Consent

· Public officer, board, committee

· Comm initiated by a party seeking advie or representation from an independent lawyer

· Authorized by law


7. Withdrawal/ Termination

Default: Relationship terminates when matter (scope of rep) is resolved

Methods
· CLIENT-INITIATED: If client wants to sever (for any reason), action for malpractice indicates termination, but questioning tactics, suggesting alternatives, and consulting w/another atty is not enough. Hamlin
· DIRECT: If atty wants to sever, should be deliberate and formal; send letter in writing (atty has burden if termination is ambiguous).

· COURT-ORDERED: Ask judge to release you 

· Sometimes required [MR 1.16(c); CR 3-700(A)(1)]:

· If you are in the middle of active proceedings

· If you are appointed

· Ie: client is insisting on illegal or unethical conduct; write vague declaration to avoid violating atty-client privilege

	
	MR
	CA

	Mandatory

· furthering illeg/eth viol

· atty hardship

· clt fires


	MR 1.16(a)
1. Rep will result in legal/eth viol (if you talk client out of it, don’t have to w/draw)

2. Atty’s physical/mental cond (material imp)

3. Client fires atty (w/ or w/out cause)

4. Atty knows client’s axn is frivolous (3.1)
	CR 3-700(B)
1. Action w/o probable cz; purp to harass/inj

2. Violation of ethics rules

3. Atty’s mental or physical condition

4. Frivolous claim (CR 3-200; 6068(c))
5. Client fires atty



	Permissive

· client misconduct, even if atty doesn’t further

· atty hrdsp – broader

· consent
	MR 1.16(b)
1. Without material adverse effect

2. Client crime/fraud (atty does not have to be associated, even if not furthering)

3. Repugnant or fundamental disagreement

4. Client fails to meet obligations (after wrng)

· Fidelity: failed to pay atty fees; big insurance company

· Limits: atty eng in strategic conduct

· CA case law (no rule): must show client can pay, but refused to do so

5. Unreasonable Fin Burden/ Difficult

6. Other good cause

7. Consent
	CR 3-700(B) 

1. Client insists on illegal/unethical conduct

2. Client is unreasonably difficult

3. Client desires conduct contrary to atty’s jment

4. Inability to work w/ co-counsel

5. Atty’s Mental or Physical Condition

6. Client consents

7. Other “good cause [narrower – aff rzn, not just absence of adverse effect]

8. Frivolous claim/defense

PROHIBITED: Terminating for a discriminatory reason – i.e. race, sex, etc. 2-400(B).


Tips on withdrawal/ termination
· Preserve clients rights until relationship is over

· Remember continuing duty of confidentiality

· Also: must take reasonable steps to avoid foreseeable prejudice to client. 

· MR 1.16(d): reasonable notice, allow time for employment of other counsel, surrender papers/property (MAY – can retain as security if permitted by law), refund deposit

· CR 3-700(A)(2) (same); 3-700(D) – MUST release to client all papers and property at request of client, whether paid or not; prompt refund of fees paid in advance that have not been earned (not true retainer fee that is paid to make sure you are available – very uncommon)

FEES

1. General issues

a. Litigation – Parties are responsible for their own costs/fees unless a fee-shifting statute applies (D has to pay P’s fees, but not vice-versa). Upshot: contingency fee agreements cut into real recovery (attys try to get pain and suffering damages to make up for it). Under the “English rule”, winning party gets atty fees.
b. How to get unpaid fees 
· Charging lien – allows claim against proceeds of jment or settlement
· Retaining lien – hold on to docs until paid (not in CA)
· Sue for unpaid fee – but will invite  malpractice
c. Client Remedies for unethical fees
· Discipline
· Won’t get fee – disgorgement, quantum meruit (at mercy of court)
d. Source of fees: Can’t accept tainted money
2. Types of Fee Agreements

a. Hourly
· How it works: Everyone has a rate depending on who they are
· Cases: In re Fordham (too much time)
b. Contingency
· How it works: Atty won’t be paid u/l $$ - percentage
· Getting paid if w/draw or discharge (Culpepper)
· Voluntary w/drawal – no fee u/l good cause
· Fired w/out good cause – reasonable value of services (look at k provisions, quantum meruit; but there are proof problems)
· Fired w/ good cause – no fee
· Reasonableness – Gagnon (no sua sponte review)
· Statutory limits (i.e. med-mal)
· Subject matter prohibitions ( not restrictions in CA
· Criminal Law 
· MR 1.5(d) – No contingency for criminal Ds
· Reason: Too much at stake; not about money; no pool of money at stake
· What is ok: escalating fees, as long as they are not tied to result (25k for trial; 10k if dismissed) - Fogarty
· CA – No restriction
· Family Law 
·  Barngrover – Cannot make bonus payment contingent on successful divorce or custody ruling because it encourages divorce against public policy (no recovery)
· King – Hourly fees for divorce plus a bonus contingent on results. Court held that this was void and unenforceable. Atty entitled to quantum meruit, which was hourly fees. Concurrence said should remand to trial ct so parties can present evidence of reasonable hourly rates.
· Writing requirement (MR & CA)
c. Flat
· How it works: flat fee for a particular service; common in criminal law, bankruptcy, and divorce (eg – speeding ticket costs x)
d. Blended
· How it works – 2 options
· Flat fee scale (average of scaled rates)
· Flat rate plus hourly rate for add-on litigation (i.e. bankruptcy)
e. Anything atty/client agrees to that is ethical – A contractual matter
3. Problem areas

a. Trust Account – Don’t co-mingle funds!

· Attys money is kept in operating account
· Client’s money (settlement, advance payment for fees, insurance payment, etc.) is kept in trust account
· Rule: Cannot mix the two funds!!! But all client’s $$ can be kept in same acct

· Getting fees: bill clients and say that if you don’t dispute w/in x date, off-set against account and transfer $$

b. Writing – When does fee agreement have to be in writing? (good idea all the time)
	MR 1.5(c)
	CA

	Contingency fee only

· include: %, expenses deducted & effect on contingency; expenses liable for regardless of recovery; provide remittance; BASE when there are counterclaims (net is default)

1.5(b) – Fee & scope should be comm. to client, pref in writing before or w/in rznble time of comm. rep
	6147 – Contingency (same; voidable & rznble fee det)

6148 - > $1000 (basis of comp; nature of leg srv; resp)

Xcptns:

· client waive right

· emergency

· client is corporation

· same as previous services


c. Fired/ Discharged – Getting paid in contingency

· Culpepper: No recovery, no fees (will contest; atty got settlement that client rejected; atty refused to file lawsuit; client proceeded pro se and lost)

· Voluntary withdrawal – No fee u/l good cause

· Fired w/out good cause before contingency case resolve – reasonable value of services

· Use contract provision, quantum meruit

· Proof problems – no billing in contingency cases, so can’t figure out how much time you expended.

· Fired w/ good cause – no fee

d. Unreasonable/ excessive fees

	MR 1.5(a)
	CR 4-200

	1. time/labor req; novelty and diff of qs, req skill

2. likelihood that acc of part emp will prec emp by atty

3. Amt involved and results

4. Time limitations imposed by client/ circumstances

5. Nature/length of prof rel

6. Experience, reputation, ability of attys

7. Fixed or continent

8. fee customarily charged in local

(NOT EXCLUSIVE)
	1. Novelty and difficulty of qs and skill required

2. Time and labor required

3. Liklihood that acc will preclude other emp

4. Amt involved & results obt

5. Time limitations

6. Nature/length of prof rel

7. Experience, rep, ability of member

8. Fixed or contigent

9. Amt of fee in prop to value of services

10. Relative soph of member and client

11. Informed consent


· Hourly 

· In re Fordham – Too much time, despite full disclosure
· Facts: Atty charged $50k for DUI, not his area, disclosed inexperience, found novel legal theory; discipline: public censure
· Cust fee in locale: Charged $50k for DUI, the normal fee was $5-10k
· Time/labor/novelty/difficulty: DUIS not difficult
· Takeway: Neither novel resolution nor inexperience with full disclosure will allow you to triple fee.
· Double-billing – eg works on another client’s matter while on a plane flying to trial for another client. Not ok – better to set up a minimum time agreement

· Changing rates – Can’t change until communicate w/ client

· Contingency
· Gagnon – judge cannot sua sponte review reasonableness if client is not complaining

·  The settlement was so big that atty got a lot fo money for not that much work, but he performed competently and client did not complain)

· Pro: respect for relationship; judicially efficient; not fair to reduce after it all happened (risk); incentivize ppl to tak risks

· Cons: Atty fees cut into real recovery; client not in the best position to evaluate ethicalness; lifetime med care

· Some statutory  limits – i.e. med mal cases (effect: hard to get counsel)

e. Conflicts

· Don’t accept payment that would induce atty to curtail services or act contrary to client’s interest – i.e.

4. Fee-Splitting
	
	MR
	CA

	Lawyers
	1.5(e)

GR: Not allowed

Exception:

1. Proportionate or joint responsibility 

· Prop – determine amt after finished; use this method to get competent/exp

       ( Ford: not jr, so prop – 3% (ct)

· JR – jointly resp, so can divide fee any way that you want.

2. Client agrees in writing; AND

3. Fee reasonable (can’t be bigger)

Policy: get competent, not fair to client, harder to challenge fees, sleazy attys
	CR 2-200(A)

RULE: If CONSENT (in writing) and reasonable fee, then you can do whatever.

Ie – referral fees are ok (not ok under MR)

Policy: get client to the right lawyer

	Non-Lawyers
	5.4

GR: No fee-splitting (no ambulance chasers)

Xcptns:

1. Give staff pension plans based on profit-sharing arrangement

2. Give staff slary as long as it is not calculated as a % of collections (Gorman)

	CR 1-320

Same, adds exception:

Can pay non-atty referral service


5. Loans
	MR 1.8(e)
	CR 4-210

	GR: No financial assistance

Xcptn:

1. Costs and expenses – repayment contigent

2. Cost and expenses – no repayment nec

* No loans for living expense, etc. – State ex rel. OK (atty gave client small loan after atty-client rel formed; ct disciplined, but get it low)

Policy: Ppl will choose atty for wrong reasons; baiting clients. 


	GR: NO, but so many xptns that they rule is swallowed.

1. With client consent, can pay third parties out of funds collected or funds to be collected.

2. After emp, lend money w/ written promise to repay 

3. Reasonable costs


CONFLICTS OF INTEREST
1. General Rules

a. What is a conflict? Conflicts occur when a lawyer cannot fulfill all of his duties to a particular client because it compromises her duties to others – another client, third party, or attorney. Therefore, conflicts implicate other areas like confidentiality.
i. Eg: Atty represents unique industry that includes several Fortune 500 companies. Atty’s long-time client, corp A fires CEO because of evidence that he committed a felony. Firm B in the same industry calls atty and asks if they should hire former CEO of Firm A. Can’t reveal confidence because you are prohibited (atty-client privilege) and will hurt firm A. But failure to speak will hurt firm B. You should say that you cannot talk about it, but strongly encourage firm B to exercise due diligence.
b. Framework for analysis:
i. Who is the client?
ii. Is there a conflict?
· What type of conflict? (client/client, atty/client, atty/3rd pty?)
· If this is a client v. client conflict, is it current or former client?
iii. Is there a valid waiver?
iv. Was there full disclosure and consent in writing?
c. How to avoid/ deal with conflicts
i. Do conflict checks before accepting representation (MR 1.7, cmt. 3)
ii. If conflict arises during the course of representation, must w/draw unless waiver requirements are satisfied. (MR 1.7, cmt. 4)
iii. Unforeseen developments: Atty can w/draw from representation to avoid the firm from being conflicted out. Must obtain approval of court. (MR 1.7, cmt. 5)
d. Remedies
i. Discipline
ii. Civil Suit – malpractice, breach of fiduciary duty, recission of tranx
iii. Loss of fees
iv. Disqualification
e. Disqualification is broader. An ethics violation of COI rules is NOT the same standard that courts use to disqualify attorneys. 
i. Courts can use “appearance of impropriety” and general discretion to DQ a lawyer or firm, even if COI rules are met.
f. Imputation of conflict: If one atty is conflicted out, the whole firm is out. MR 1.10
i. Rationale:  confidences shared by client with be shared w/ firm
ii. No rule in CA, but recognized by case law.
iii. Does not apply to non-attorneys
2. Client v. Client

a. Current Clients

i. Is there a conflict? (MR 1.7a)
· Directly adverse representations; or
· Opposing parties
· Representing seller and buyer
· Materially limited representations (you would have to hurt one client to help another)
· Co-parties – i.e. discrepancy in parties’ testimony, incompatibility in positions related to opposing party, different liability/ settlement possibilities. Cmt 23
· Fiandaca – legal aid case; cmt 8 – conflict forecloses alternatives
· Estate planning

ii. Is there a waiver? (MR 1.7b)
· Reasonable belief that you can provide competent representation 
· Not prohibited by law
· Does not involve one client against another client in same litigation 
· Flat prohibition: atty represents P and D in the same case
· Prohibition in practice: opposing parties in unrelated matters
· Prohibited: co-parties in criminal matter
· Possibly ok: co-parties in civil litigation
· Informed written consent
· Informed consent = atty must give client enough 411 to make a reasoned decision about the risks and ramifications of waiving unconflicted representation. 
· Sometimes, this is impossible if it will require the disclosure of confidences. Ie – informed consent req disclosure of another client’s confidences and no consent. Cmt. 19.
· Multiple clients – must include implications of common representation, including effects on atty-client priv, confid, etc.
· Timing – Should be obtained at the outset of representation.
· Consent to future conflict – General and open-ended waivers are generally ineffective, unless client is sophisticated and independently represented. 
· Revoking consent: Reovcation of consent can occur at any time, but whether it precludes lawyer from continuing to represent conflicting clients depends on: material change? Reasonable expectations of other client? Material detriment?
iii. Prohibited Representations
· Directly adverse
· Cannot give nformed consent because other client won’t allow you to disclose pertinent information.
· Unable to provide competent and diligent representation
· Prohibited by law – i.e. can’t defend more than one capital case
iv. Types of Current Client Conflicts (aka concurrent conflicts)
· Suing your Own Client - PROHIBITED
· Dresser (atty is representing defendant Dresser in a tort case, and represents plaintiff in an unrelated class action case, in which Dresser is joined as a defendant)/ MR 1.7, cmt. 6
· Conflict: Atty knows confidences of Dresser (access to finances, management, etc), which would be bad for Dresser in adverse litigation.
· Waiver: A client is very unlikely to consent under these conditions. If a client does, you should ask yourself whether client is competent and whether you gave informed consent.
· How this happens: Dresser joined as a defendant in class action litigation. 
· Hot potato doctrine: Cannot withdraw from representation to take another (usually more lucrative) case.
· Jt Rep – Multiple Current Clients Simultaneously – DISCLOSURE
· GR: Joint representation is ok (must get disclosures and consents)
· Subsequent conflict: Eg: Car accident involving family. Whole family goes to atty for representation. Later, it comes out that dad driver is contributorily negligent. This creates a direct conflict between dad and the rest of the family, which cannot be waived. Atty must drop all.
· Required disclosures: implication of common representation, including effects on loyalty confidentiality (nothing confidential among joing rep), and atty-client privilege (privilege does not attach between clients). 

· Hot potato doctrine – if conflict arises between members of joint representation, must withdraw from representing all; cannot choose to drop less favorable client (cmt. 8)
· Classic Conflict – Helping One Client Hurts Another - PROHIBITED
· Fiandaca: Legal aid involved in two lawsuits involving prison inmates and disabled residents. There is a settlement proposal in the prison case that would permit inmates to be housed at school, but is not okay w/ residents. Settlement offer is declined, which hurts inmates. Disqualification appropriate, but not new trial, just new remedy (i.e. using school ok). 
· Good faith limitation: Defendant can’t make a settlement offer that will create a conflict and then move to disqualify. In practice, it will boil down to instinct and reputation of attys.
· Positional Conflicts – USUALLY OK
· Issue: Arguing on behalf of one client that the statute is valid, while arguing on behalf of another client in an unrelated matter that statute is invalid. 
· Ok: Different times, different courts, different clients
· Not ok: A decision favoring one client will create precedent likely to seriously weaken position taken by the other client. Consider: where cases are pending, substantive v. procedural, temporal relationship, significance of issue, rznbl expec
v. Comparison w/ CR 3-310
· More general
· Main difference:  Informed written consent is enough. But blanket waivers can get you in trouble and informed consent will produce substantially same results as MR 1.7.
b. Former Clients

* General concern: Attorney may throw former client under the bus for new client


* Cross-over issue: Confidentiality does not end the relationship; no exception.

i. Is there a conflict? (MR 1.9a)
· Atty formerly represented client in
· Same or substantially similar matter; AND
· Substantially similar – risk that confidential factual information about former client will materially advance current client position. Factual or legal overlap
· Consider: passage of time, spec of 411 (if org client); commonality of witnesses; location of client; common subject matter; info about neg, defenses, financial situation
· SS: Learn financial info about former business client; cannot represent wife in divorce proceeding
· SS: Help former client secure environmental permits for shopping center; cannot represent neighbors seeking to rezone
· SS – Exterior Systems: Atty represented Welter for a long time. Atty also represented entity by drafting Executive Comp Agreement and non-competition agreements. Welter is now suing the successor entity on this exec comp agreement and successor entity is suing Welter on non-comp agreement. Atty disqualified from rep Welter. Large financial injury.
· Not SS:  Representing tenant of center in eviction matter
· Not SS: Helped former client sue current client over breach of k. Helping current client file PI suit against former client arising from car accident.
· Parties are materially adverse
· Opposite sides of “v”
· Atty is so involved in the matter that subsequent adverse representation is changing sides (cmt 2)
· Prohibited representations (cmt. 1)
· Atty rescinds k drafted on behalf of former clt for new clt
· Prosecute client in criminal case and represent client in subsequent civil case against govt.
· Represent one party in a joint representation against the other in a subsequent dispute arising from the joint matter.
ii. Is there a waiver? (MR 1.9)
· Informed consent in writing (less restrictive than current client rules)
· Practical problem: Former client probably doesn’t want to help attorney and attorney does not want to hurt relationship w/ former clt
iii. Types of former client conflicts
· Prospective clients (MR 1.18)
· Definition of “prospective client”: Client discusses info w/ possibility of forming atty/client relationship.
· Conflict (MR 1.18(c))
· Materially adverse
· Same or substantially related matter
· Info from prosp client could be “sig harmful”
· Waiver (MR 1.18(d))
· Informed written consent of both clients
· Atty took rznbl mzrs to avoid getting DQ info + atty screened + written notice ( firm can represent new clt
· Waiver to represent or use intial meeting info adverse to prospective client
· Tip: Limit initial interview to only as much info as reasonably appears necessary to undertake matter. (cmt. 4)
· NO CA RULE!!!

· Lawyers changing sides (MR 1.9(b)) – actual confidences
· Conflict
· Attorney formerly associated with firm that represented client
· With materially adverse interests
· Lawyer obtained confidences
· Requires actual knowledge

· Look at access to files – infer knowledge
· Confidece construed broadly – don’t have to be main lawyer on case, can be a lunchroom chat
· Effect: Prohibits using confidences against former client (duplicative of confidentiality rules)
· Screening (MR 1.10) – see gov’t attys
· Majority Rule: If atty out, firm is out. NO SCREEN’G
· CA: Follows majority, but fact inquiry into confidences (no flat ban – Adams)
· Even if atty does not have confidences, firms will screen to avoid DQ
· Minority:  Atty w/ confidences can switch sides and screen. Firm can continue representing opposing party if effective screening policy (big firm, structural divisions, procedural safeguards), imm implemented, big hardship to client if  firm DQ . Kala – lead atty has confidences and switches sides
· Lawyers taking clients with them (MR 1.10) – imputed confidences
· Firm left behind can represent client adverse to client who leaves, if:
· Not same or substantially related; OR
· No atty left has any confidences
iv. Compare w/ CA – 3-310(e)
· No substantially similar rule – In CA, atty cannot accept representation if obtained info material to current case in former rep. Basically amounts to the same thing. Sub sim used in disqual motions.
c. Government Attorneys – MR 1.11
i. Is it a matter? (MR 1.11(e))
· Judicial or other proceeding for a ruling or other determination; contract, claim, controversy, investigation, charge, accusation, arrest involving a party or parties
· Matter: Investigation into bombing of flight (Sofar)
· Not a matter: drafting regulations (no parties, no proceeding)
· Any other matter covered by the COI rules of the app govt agency
ii. Conflict? (1.11(a))
· Participated personally and sub in matter while working for govt
· Eg: drafter of regs v. in a meeting where discussing it
· Sofar: Chief legal officer of govt is personally and substantially involved in almost everything, even if he didn’t participate directly in investigation. Helped prepare subpoena witness. Now representing govt of Libya, charged with the bombing.
iii. Waiver? (1.11(a))
· Written informed consent of government
iv. Are the other attorneys out? (MR 1.11(b))
Not out, if:
· Screened
· No fee from matter
· Written notice to govt agency (as soon as practicable)
v. Flat Prohibitions (MR 1.11(c))
· Can’t hurt the govt once you leave (regular confid rules)
· Can’t use confid info to hurt other people
· Eg: While working for govt, you learn info about XYZ comp. When you move to private firm, cannot represent a client against xyz. 
· Firm can represent client against adverse client if screened and no fee (no notice required)
vi. Comparison to CA – no direct rule (go to CR 3-310(E) – no representation if gained confidential info from former client; no screening, but support in case law; no switching sides in criminal matters – yourself or your partner)
3. Attorney v Client

a. Business Transactions (MR 1.8(a); CR 3-300
)
i. Business Transaction
· Mershon: real property
· Passante: Stock transactions – corp gives atty 3% of stock in gratitude for bailing them out financially early in history. He did not advise them to seek independent counsel.
· Trading literary/IP rights – can’t make any agreement before the end of representatioon
· Anytime you are buying/selling something
ii. Requirements
· Fair and reasonable terms that are fully disclosed
· Written advice and rznble opp to seek independent counsel 
· Mershon – Didn’t do this, so disciplined. He was not a sleazy guy though, not trying to take advantage.
· Written consent
iii. Prohibition: Using info about a client to disadvantage of client
iv. Gifts
· Gifts as business transaction – see Passante, must advise to seek independent legal advice
· Gifts as fees – must follow fee rules & biz tranx rules
· Gifts as gifts – cannot solicit and not enforceable promise
b. Sexual Relations (MR 1.8(j); CR 3-120)
i. Rule: Can’t have sex w/ client unless you have pre-existing relationship
ii. Firm out? No; only applies to individual
iii. Solution: Send client to another firm; send to another lawyer.
iv. Difference in CA: Competency requirement, rather than flat prohibition. (same exception and firm rule)
c. Personal Conflicts
i. Relatives (CR 3-320; MR 1.7, cmt 11)
· Conflict: Opposing atty is spouse, parent, child, sibling, lives with atty, client, intimate personal relationship
· Compare to MR: shorter list – parent, child, sibling, spouse is opposing counsel in the same or sub related matter (wider op)
· Waiver: Informs client in writing about relationship (but nothing else)
· Compare to MR: informed consent required
ii. Political, Religious, Personal Beliefs
· Conflict?
· GR: Can you competently represent client? (see MR 1.7)
· Being on the wrong side is not enough to DQ. (MR1.2)

· Swihart: Atty supposed to handle adoption case for unwed mom. Mom has 2 conditions: (1) Doesn’t know family; (2) Doesn’t live in city. Atty knows her and has a connection with city. Tries to adopt child w/out telling client. Atty had baby in his care temporarily. 
· Usually a direct conflict – no req of same/sub rel matter
· Timing – A conflict may  not exist in the beginning, but should withdraw when a conflict arises
4. Attorney v. Third Party

a. Fees by 3rd Parties (MR 1.8(f), CR 3-310(F)
i. Not allowed unless:
· Informed consent (prob writing)
· No interference w/ lawyer’s professional judgement 
· See MR 5.4(c) – person paying can’t influence atty’s jment
· Preserve confidentiality
ii. Concern: independent judgment /buying power

iii. Compare w/ CA: Written consent required; otherwise the same

b. Insurance – Client has insurance, which is paying for defense. Cannot disclose insured’s confidential info to insurance auditor without informed consent.
c. Miscellaneous
i. Juvenile law – parents are paying fees, but client is minor
ii. Anytime it feels like a triangle
iii. Opposing counsel is a relative (see above)
Litigation Ethics

· No frivolous lawsuits, claims, or arguments (MR 3.1/ CR 3-200)

· Frivolous is hard to define
· Loser case does not necessary = frivolous (i.e. defending breach of k; P needs to prove PFC first)
· Needing discovery to prove facts is not frivolous.
· Bottom line: need to make good faith arguments.
· Arguing to overcome serious court precedent must be done seriously. Try to distinguish instead.
· Constitutional right to a defense trumps this rule
· CR 3-200 – Also prohibits arguments that atty knows is to harass or injure another person.
· No overzealous behavior (ct has lots of discretion)

· Lee: Attys were unprofessional, obnoxious, delayed the proceedings, rude to opposing counsel, witnesses, and court (called them names, etc). Ct reduced atty fees drastically. Ct has lots of discretion about how much.
· Cannot allude to a matter that is not relevant

· No personal statements about the justness of a cause
· Duty to respect others in litigation – In re Vicenti (got suspended for bullying and name-calling; making accusations against judge).
· Duty to not falsely impugn judges
· Inadvertent receipt – if you receive something you are not supposed to, stop and give it o the other side. Don’t read, don’t copy, don’t use. This could get you disqualified.
· No lack of candor (ie – must disclose adverse authority) (MR 3.3(a)/ CR 5-200)

· No false statements of fact or law
· Cannot fail to disclose binding adverse precedent – Jorgenson (failed to disclose two controlling cases. It does not matter that the opposing counsel cited to it. It is especially bad because the ruling could have issued ex parte. Should have disting)
· Cannot offer false evidence
· No inappropriate influence with jurors (MR 5-320)
· Communication: smile, hold open door, talking to another person in the same elevator, etc.
· When prohibited
· You are on a case and you know the person is a member of venire.
· Member of jury on your case.
· Member of jury not on your case about the case they are on
· When permitted
· After the trial is over
· Member of jury not on your case as long as communication does not involve case.

· When you must disclose: 
· If you see someone violating this rule (i.e. paralegal talking to juror during luch) you MUST tell.
· If you had to talk to juror – i.e. “I can’t talk to you” – disclose to ct immed
· Other improper influence
· Directly or indirectly conduct out of court investigation of venire or juror in a way likely to influence juror.
· Family members of juror/venire.
· No improper influence with witnesses (MR 5-310)
· Can advise or directly/indirectly cause a person to leave or make himself unavailable as a witness.
· Payment
· Cannot compensate contingent on content of witness’ testimony or outcome of case.
· You can reimburse for loss of time.
· You can pay an expert reasonable fees
· You can pay for hotel expenses/ fees – must be reasonable (Shutters v. Bonaventure – consider ethicality from biz persp and juror persp)
· No destruction of documents (or misrepresentations)

· Atty reviewed and approved for tranmittal a doc which he knew was false
· This can be a felony
· No acting as a witness while also an advocate (MR 3.7/ CR 5-200)

· GR: Attorney cannot be a witness.
· Waters: Probate atty acted as a witness in will context while representing the estate. 
· Exceptions
· Uncontested issue (no prejudice)
· Nature and value of legal service (efficiency)
· DQ of lawyer would work substantial hardship on client (nature of case, importance and tenor of atty’s testimony, probability of conflict)
· COI: Conflict is not imputed to entire firm, so get someone else to do case.
· Can be raised by tribunal or disciplinary board.
· CA: Similar, but 3rd exception – informed, written consent of client

· No participation in client perjury

	MR 3.3
	CA - Johnson

	KNOW CLIENT is lying (not friends)

Try to persuade not to testify.

If not persuaded, try to quit or tell ct.

Narrative testimony not expressly allowed, but you must call him.

Timing 

· Reasonable remedial measures – try persuasion. If not, DISCLOSE (express xcptn to confidentiality rules)

· “conclusion of proceeding” – not duty; cannot reveal confidential communications.
	KNOW CLIENT is lying (not friends)

Try to persuade him not to testify .

If not persuaded, you must call criminal D (const’l rt)

Ask ct to allow narrative testimony. (ct v. jury)

Cannot argue false testimony in closing.

CANNOT DISCLOSE (no exception to confidentiality)


· No suppression of tangible evidence (MR 3.4/ CR 5-220)

· Morrell: Friend found kidnapping plan of criminal D. Told D’s atty. D’s atty inquired about what to do w/ State Bar. Withdrew from case and gave back to friend after getting assurance that he would turn over.
· You can’t destroy and you can’t hide or just hang on to and say is privileged.
· If there are assurances that holder of evidence will turn it over, you can give it back. 
· Things are not privileged, but communications are. 
· If client gave them to you, you cannot disclose how you got it. Owell
· If third party gave them to you, you cannot refuse to testify. Lee
· No misrepresentation to third parties (MR 4.1(a)/ 

· Cannot make false statements of material fact or law (includes omissions)
· Material:
· Ky Bar: Failed to say that D is dead. This affects the settlement a lot! Must inform adversary of death at first communication.
· Cannot lie about having a witness.
· Not-material: puffery is acceptable; lying about price or value about a claim   
· No confidentiality, threats, or promises in some settlements

· Cannot threaten criminal or disciplinary charges to improve settlement leverage (only CA – 5-100)
· Cannot propose that a member refrain from representing other clients in similar litigation
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ORG AS CLIENT





SEC –Most broad


Can reveal directly to SEC after you go up ladder, to:


prevent issuer from fraud


prevent fraud on SEC


rectify conseq of material viol of law





MR 1.13 – New Rule 


MANDATORY DISC


Entity is client, but const comm. are priv.


Must go up the ladder – talk to constituent, talk to CEO, talk to Bd ( can go outside (close bdrm)


Don’t have to quit


Corporate Miranda


No permission to disclose if internal invest; defending.\





CR 3-600 – Old Rule


PERMISSIVE DISC


Urge reconsideration


Refer up the chain


If you can’t resolve, then resign


NO OUTSIDE DISC. (silence themselves)


Tell const – not conf if adv to org





* Can represent org and individual officers























Analysis:


Who is my client?


Can I take them all (conflicts)


Did I make required disclosures?





Briefcase of Confidences





You have actual confidences and imputed confidences.





When you leave firm, you keep actual confidences, but leave imputed confidences. 





When you get to new firm, you get that firm’s imputed conidences and your actual confidences are imputed to all attorneys at tnew firm.








� Incorporate 1.8(c) – limits on preparing testamentary docs
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