ETHICAL LAWYERING OUTLINE
I. Intro:

a. Professionalism: effective and ethical lawyer –civil and professional within bounds of rules and even if rules don’t cover an area.
b. Levels of Authority:
i. CA:

1. Mandatory: CA Rules of Professional Conduct/ Bus & Prof Code
2. Extremely Persuasive: MR, Ethics opinions
3. Moderately Persuasive: Restatement
II. Pro Bono
	MODEL RULES:
· 6.1: NOT mandatory (voluntary) but have professional responsibility to do it (should)

· Gives suggestion of 50 hours/year

· 6.2: MANDATORY: Accepting Appointments: 
· Must take pro bono case unless:
· Violates Rules of Prof Conduct
· Makes unreasonable financial burden on atty; or
· Client/cause so repugnant to atty that would impair atty/client relationship and atty ability to represent client.
	
	CALIFORNIA
· No 6.1 or 6.2-like sections

· Bus & Prof 6068: atty has duty to never reject a cause of the defenseless or oppressed for a personal reason.
· Bottom Line: no mandatory pro bono; no provisions re: court appointed cases.


MR Notes:
· Incompatible beliefs ≠ “so repugnant”

· Unreasonable financial burden = “financial sacrifice so great as to be unjust” (Comment 2, 6.2)

· Not enough for 1-2 clients firing atty

III. Bar Admission

	CALIFORNIA
· Bus & Prof 6060: How to Join Bar 
· 18 yrs

· Good moral character

· At least 2 years college work

· Pass the bar & ethics exam

· Register w/ bar 90 days after begin law school

· Graduate law school OR apprentice with judge, law firm, atty for 5 years.

· Bus & Prof 6062: Out of State Attys
· 18

· Good moral character

· Passed bar & ethics exam (if necessary)

· **If you’ve been atty for 5 years or more, take “Attorney’s exam” instead of general bar (multi-state) **


A. Moral Character
a. State bar demands 37-page form filled out
b. Applicant has burden of proof to show good moral character

c. CA BAR: does NOT need clear and convincing evidence of bad moral character to prohibit your entry. Applicant’s responsibility to prove good character.

d. Examples:
i. Bankruptcy and bad credit history: not enough to deny admission (especially since applicant used the money on school) (Florida bar re: SMD)
ii. Voluntary manslaughter charge, no proof of rehabilitation, and failure to list all crimes on application(denied admission. (In re: Gossage)

e. Moral Character Application
i. Give full disclosure

ii. Be contrite: acknowledge fault, explain what you did to make amends, and appreciate that it won’t happen again.

iii. Don’t “lawyer” the questions (ie: argue both sides, wishy washy answer)

iv. Be factual, not emotional
v. Fix law school application if you have a record post-applying to law school. Change application to reflect those changes.

f. 90% of Applications go through. If not:
i. Inquiries:
1. Incomplete application (use Fed Govt Form 123a); or

2. Additional “narrative” requested about something in application

ii. Investigation:
1. 300-500 “informal hearings”

a. Bar will be inclined to deny good moral character, but you can bring a lawyer (no procedural rights or protections)

2. 2-Year Rule:  if the bar determines applicant is heavy alcohol user, no admission—but will reconsider application in 2 years if good behavior.

a. Rationale: attys have huge alcoholism rate, don’t want predisposed applicants.

iii. Examples of Denials:
1. Student who didn’t accurately account for Student Bar Association funds

2. proctor found notes in student pocket when leaving exam room

3. cheating in last semester law school (2 year delay in bar admission)

g. Problematic Admissions: Case Law
i. Unorthodox Political Beliefs:
1. Schware v. New Mexico Bar Examiners: mere membership with a controversial political group won’t implicate you morally, but if you commit acts in connection with those groups you will be scrutinized.
a. No clear-cut rule about people belonging to certain groups
b. Rationale: at this time, communists are anti-government and anti-US Constitution, so being a member of those organizations might be a problem morally.

ii. Criminals:
1. Gossage: Court rejects flat rule of denying criminals.  In CA, no set rules either.

a. Problem: killed his sister, didn’t prove rehabilitation, and didn’t report all crimes on application.

2. Dortch: Not admitted to bar after sentenced to 15 years for attempted armed robbery/2nd degree murder. However, was model citizen after and got honors in law school.

3. RULE: states don’t have a commit a felony/deny admission rule, but proving rehabilitation is a tough uphill battle, yet is key.
iii. Dishonesty
1. Friedman: student not admitted because 2 others turned him in for having notes during test.  Claimed that he answered everything truthfully on the form.

a. Lesson: you must be honest on the form—don’t just tell bar examiners you were.
2. SMD: student almost denied admission for credit card debt and bankruptcy—viewed it as financial dishonesty toward creditors.  However, she gets in.

h. Duty to Disclose—Who Has It?
i. Issue: do you have a duty to tell on yourself or others re: circumstances affecting admission?

	MODEL RULES
· MR 8.1:
· Can’t make false statement of material fact

· Shall not fail to correct misapprehension known by the person to have arisen in the matter

· Can’t knowingly fail to respond to lawful demand for info from admissions authority.

· This is an affirmative duty to correct misapprehension—not just if asked.
	
	CALIFORNIA
· CRPC 1-200:
· can’t make false statement of material fact
· Can’t knowingly fail to disclose material fact
· Can’t further application of person you know is unqualified re: character, education, or other relevant qualities
· No affirmative duty to tattle, but if asked, atty must be truthful. Don’t have to call state bar and tell them all you know.


HYPO: Under CA law, if law student is running fraud scheme and admits it to faculty member (CA atty), what are solutions?

· Applicant: stop actions, admit it on application, make amends and engage in counseling

· Attorney: throw away application, don’t fill out recommendation (or anything to further application)—even if fraud is disclosed.

i. Where You Can Practice If Admitted

i. California State Courts

1. be sworn in, take oaths
ii. Outside California

1. California has no reciprocity with another state (no deals with other states)
2. take more bar exams
3. look into Multi Jurisdictional Practice Rules in jxdn you’re going to
4. Emergency Orders (ie: post-Katrina): you can go anywhere and conduct legal services
5. Pro Hac vice: can practice in another state if local counsel present and for 1 time only.
IV. UNAUTHORIZED PRACTICE OF LAW: 

a. What Constitutes UPL? clearly giving legal advice and lacking the credentials to do so
i. Do it yourself kits(NO
1. Texas(YES (Quicken was UPL)—but later amended statute to reflect no
ii. Independent Paralegals or Typing Services(mostly NO (doc prep and not practice of law)
1. Problem areas: immigration or social security services holding out to be “legally supervised” but there is no lawyer present.
iii. Law Clerks: if a lawyer is signing the documents that the clerks prepare, then lawyers are liable.
iv. Lawyer being in the wrong place at the wrong time 
1. Scenario: Doing something in CA for non-CA client
2. EXCEPTIONS FOR OUTSIDE ATTYS IN CA:
a. Look to MJP rules (note: They are always changing)
b. Outside attorneys only welcome for three years and must register w/ state bar

c. House Counsel Exception:

i. Must abide by state rules and register w/ state bar (so they know who is here—large registration fee)
d. Litigators/Non-Lit Attys temporarily in CA:

i. May: perform deps, hold meetings, give advice
ii. May NOT: live here or have office in CA
b. Case

i. Birbrower:
1. Facts: NY lawyer did work for a CA business.
2. Issue: whether activities were significant enough in CA, or created continuing relationship with CA client that included legal duties and obligations?
3. Court: this was UPL
4. Penalty: fee disgorgement for all work done in CA
5. Definition of UPL
a. giving legal advice
b. physical presence (a factor—not required)
ii. MR 5.5
1. can’t have office or continuous presence in state, or hold out they are admitted there
2. can practice in other jxdn on temporary basis if
a. associates with local lawyer
b. has a pending lawsuit before tribunal in state and is authorized by law to appear
c. arb, mediation or ADR proceedings related to atty’s home work
c. Hypo: sister lives outside CA and gets into “lemon law” dispute with car dealer. Can I write demand to car dealer?
i. Saying I’m her atty? NO—I’m not atty in that state
ii. Write letter for her and she sign? Still giving legal advice…everyone does this because nobody is caught, but doesn’t make it right…be careful.
iii. Form Kit(least likely for me to get in trouble—more like paralegal
iv. CA does NOT have a friends/family exception
d. Penalty

i. Discipline (in both jurisdictions)
ii. Criminal penalties
iii. Fee disgorgement : (Birbrower) even if client got what they paid for and services were valid
iv. Malpractice
v. Reputational harm
V. INCOMPETENCY—DUTY OF COMPETENCE

a. Arises from Agency Law: atty is client’s agent, and are bound by acts of atty. Atty must be competent.
	MODEL RULES:
· 1.1: lawyer shall provide competent representation to a client. Legal knowledge, skill, thoroughness and preparation reasonably necessary for representation.

· Comments= extremely persuasive, not binding

· 8.4: 
· Can’t commit criminal act that reflects poorly on atty honesty, trustworthiness or fitness as atty
· misconduct for atty to engage in conduct involving dishonesty, fraud, deceit or misrepresentation

· Don’t have to act in atty capacity…because acts reflect bad on you as a lawyer. Private actions covered.
	
	CALIFORNIA
· MR is only persuasive
· CA Bus Prof Code 6106: commission of any act involving moral turpitude, dishonesty or corruption, whether act is committed in the course of his relations as atty or otherwise, and whether act is felony or misdemeanor or not, constitutes a cause for disbarment or suspension.

· no need for criminal charge
· doesn’t matter if acting as atty or not…very broad.
· Moral Turpitude: inherent in acts undertaken for the purpose of concealment or other deception (Coppock v. State Bar)


b. Penalties for Incompetency

i. Discipline (by either jurisdiction—where acts were or where admitted)
ii. Civil Liability
1. Common law: torts (malpractice)
2. no ethics rules re: what constitutes malpractice

a. Cal Rule 1-100: every mistake ≠ malpractice
b. Ethics and malpractice analyses are separate
iii. Sanctions
1. judges report atty misconduct and can sanction you in their courts ($ penalty too)
c. Client Remedies

i. Sue for malpractice (tough standard, long suit)
ii. Report lawyer to state bar (no money for client)
iii. Procedural remedy (Panzino)—hard standard to meet
1. Panzino: client tried to get procedural relief from judgment—statute was strictly applied and client didn’t meet all standards. 
a. Rationale: purposefully strict to preserve finality of judgments, don’t want to encourage attorneys to act worse in order to “save” a clien’t scase by giving them procedural relief.
d. Inexperience & Incompetence

i. Cal Rule 3-110c: competence=diligence, learning and skill, and mental/emotional/physical ability reasonably necessary to perform services.
1. Otherwise: bring in experienced co-counsel.
ii. Cannot: reduce fee, disclose to client your inexperience or disclaim your intelligence to try and excuse incompetence.
iii. HYPO:

1. experienced atty who has 6 years civil litigation experience takes med mal case though they’ve never handled one. Tells client they never handled a med mal case. Discipline?
2. A: Not in trouble yet. Could get competent in med mal, bring in co-counsel (med mal atty). Disclaimer to client doesn’t relieve her of liability.

iv. HYPO 2: 
1. CA atty sees internet posting by RI woman asking about options. Breach of K case, 35 months old. CA atty responds to inquiry and says SOL is 4 yeasr—so not too late to pursue. CA atty does no legal research on SOL. RI’s SOL is 3 years. 2 months later, RI sees another atty and is told she’s too late.
2. A:

a. Atty doesn’t have to physically go to RI to give advice. Likely disciplined in CA and RI.
b. Incompetent: did NO legal research. Can’t disclaim incompetence if she tried.
c. Discipline? If first offense, likely not—need very bad occurrence.
d. Malpractice: would have to prove atty client relationship existed, D acted negligently or in breach of K, acts were actual and proximate cause of damages.
A. MALPRACTICE as a Result of Incompetence
e. Malpractice Insurance: not mandatory for attorneys and you don’t have to tell clients you have it!
f. Who Can Sue
i. Client
ii. Prospective Clients: if atty/client relationship is found to be formed (Togstad)
iii. Intended beneficiaries of will, whose harm is foreseeable, and its due to atty executing or drafting will improperly (Leak-Gilbert v. Fahle)
g. Elements Malpractice:
i. Duty: atty/client relationship existed
ii. Breach of duty
iii. Causation (actual/proximate)
1. should be “tight” fit between atty actions and resulting damages
iv. Damages

h. Ethics Rules re: Malpractice

	MODEL RULES

1.8(h)

· Atty shall not limit client’s right to sue for malpractice unless client is independently represented in making agreement; or

· Settle claim w/ client re: malpractice unless advises client in writing to get independent atty and gives them a reasonable opportunity to seek atty in helping them with settling case with atty 1.
· Reasonable opportunity less strict than standard in 1st point.
	
	CALIFORNIA

3-400: (Mandatory)
· Can’t limit client’s right to sue for malpractice (not even if client gets another atty like in MR)
· Can’t settle claim w/ client re: atty malpractice unless you advise them in writing to seek independent counsel and give them reasonable time to seek that advice.
· Like MR


HYPO: atty misses SOL. Client case worth $100k. Atty wants to make it right by offering client $125k. Atty recommends getting independent atty. Gives client 1 day to take or leave it.  Atty wants full release in exchange for $. Client doesn’t get atty and takes settlement.

ANS: atty didn’t give advice in writing to seek another attorney, and one day is not reasonable opportunity to secure another attorney.

i. Malpractice with Criminal Matters

i. Wiley v. County of San Diego:
1. client sues attorney for being wrongly in jail for so long
2. Court: demands that prisoners be innocent in order to profit from malpractice
a. Guilty prisoners shouldn’t profit from atty wrongdoing
b. Going to jail when you’re guilty is just—even if atty messed up
3. no real malpractice for criminal defense atty:

a. can get insured for reasonable price
b. monitored by prosecutors and judges—higher standard
j. Malpractice and Small Firms/Solo Practices

i. More common because:
1. more in number—big % of lawyers work in solo/small firms
2. practice in areas that have high malpractice rates (private client, family law)
3. solo practitioners don’t have anyone to check their work
k. Malpractice Speaker/Tips:

i. Leave a paper trail/documentation to cover yourself—disclaim tax implications of transactions
ii. Don’t overextend and take cases you don’t have expertise in—research or get experienced co-counsel
iii. Don’t sue client for fees (make sure client hasn’t had previous bad atty/client relationships)
iv. Keep in close contact w/ clients: open communication (quick responses)
v. Know who client is—watch out for conflicts problems
B. BREACH OF FIDUCIARY DUTY 
a. Intentional Tort: separate from malpractice
i. Both have to do with dishonesty and disloyalty
ii. BUT not all malpractice is paired with dishonesty or disloyalty
b. Duty of Loyalty: atty has duty of loyalty to client and if violates, breaches fiduciary duty
c. Common Culprit: conflict of interest
d. Why use over malpractice?

i. Separate SOL
ii. Different proof required (no case w/in a case requirement)
iii. Different damages (attorneys forfeit all or part of fees)
e. Trigger words: sleazy, dishonest, cheating, lying, defrauded
f. Third party: may owe fiduciary duty to 3rd party
C. OTHER SANCTIONS re: INCOMPETENCE

a. MR 1.3 Diligence: atty shall act with reasonable diligence and promptness in representing client.
b. MR 5.1c: Supervisory Provisions

i. Attorney is responsible for another lawyer’s violation of Ethics Rules if:
1. atty orders, or knowing the specific conduct ratifies, the conduct involved
2. atty is partner or has managerial authority in the law firm where the violating atty practices, has direct supervisory authority over other atty and knows of conduct at a time when its consequences can be avoided or mitigated, yet fails to take remedial action.
ii. {law firm itself CANNOT be disciplined}

iii. If you don’t fit within 5.1c, then you’re not responsible for other atty actions

c. MR 5.1a: partner or manager at firm has to make reasonable efforts to ensure that firm has measures to ensure that all attys conform to Ethics Rules (ie: have seminars)
d. MR 5.1b: a lawyer having direct supervisory authority over another atty (ie: don’t have to be a partner) shall make reasonable efforts to ensure that other atty conforms to Ethics Rules.
i. Reasonable efforts(check their work, give them copy of MR, basic training—not hard to do.
e. MR 5.2: 

i. Atty still must abide by Ethical Rules despite being directed by another atty to violate them
ii. A subordinate atty doesn’t violate Ethical Rules if they act in accordance with a senior lawyer’s resolution of an arguable question of professional duty.

f. MR 5.3 (Supervising Staff)

i. Partner or managerial atty must make reasonable efforts to ensure firm has ethical rules measures in palce
ii. Atty having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that person’s conduct is compatible with Ethical Rules
iii. Atty is responsible for unethical conduct by staff if:

1. atty ordered conduct
2. ratifies conduct with knowledge of it; or
3. has direct supervisory authority over conduct, knows of it, and doesn’t take measures to correct it or mitigate the consequences.
g. HYPOS

i. If senior attorney demands junior attorney to do something unethical?
1. junior atty still responsible 5.2
2. junior atty not responsible if there was arguable question of professional duty—but this is blatantly wrong.
3. Solutions: seek advice from mentor, get off the case, look for new firm, refuse action
ii. Supervising Staff: Atty’s paralegal intentionally destroyed doc that was damaging evidence. IS atty subject to discipline?
1. MR 5.3: if atty didn’t train staff, in violation of 5.3a, b. Otherwise he’s liable if he meets requirements of Part C.
D. REPORTING PROFESSIONAL MISCONDUCT

	MODEL RULES

· 8.3
· Must report another lawyer if you know they’ve violated RPC that questions atty’s honesty, trustworthiness or fitness as a lawyer.
· Don’t have to disclose confidential info given from atty or judge who is in approved “atty assistance program”
	
	CALIFORNIA

Bus & Prof 6068(o)

· Self-reporting FOR:
· If 3 or more malpractice lawsuits are filed within a year.
· Judgment against atty for fraud, misrep, breach of fiduciary duty or gross negligence

· Judicial sanctions against atty

· Indictment or information charging felony against atty

· Conviction of atty (including guilty verdict, guilty plea, or no contest) of felony or misdemeanor re: practice of law, client is victim or involves moral turpitude re: atty conduct.

· Atty is disciplined by professional agency/licensing board

· If a proceeding re: misconduct, incompetent representation by atty is reversed
· Claim against firm imputes atty if partner at time of conduct complained of, or any law corp of which atty is shareholder at time of conduct.
· Failure to report may serve as basis for discipline.


HYPO: if atty comes into your office and admits to misconduct that is malpractice, asking for advice—do you have to report to authorities?
A: CA Rules—NO, self reporting. MR—typically yes…BUT: this is atty-client confidentiality and is protected by Rule 1.6

VI. CONFIDENTIALITY
· 3 situations
· Evidence privilege (atty-client privilege)—privilege belongs to client
· Prohibits: admissibility of testimony & evidence that is privileged from judicial proceedings (court, depositions)

· Elements
· Communication
· Made between privileged persons
· In confidence
· For purpose of obtaining/providing legal assistance to client
· Work product doctrine [prohibits discovery of evidence]
· Opinion: material that reflects atty’s mental processes/opinions

· Ordinary: everything atty does that’s not his opinion (ie: drafting)—limited privilege here

· Other side can get if: 
· substantial need for material & 
· unable to get equivalent materials by other means w/o undue hardship.
· Ethics rules (our focus)
	MODEL RULES
1.6:

a. shall not reveal info re: client representation unless informed consent, or implied authorized to disclose.

b. atty may (not required) reveal confidential info re: rep of client if atty reasonably believes necessary

· To prevent reasonably certain death/substantial bodily injury

· Prevent client from committing crime/fraud that will likely lead to financial injury and client is using atty’s services to further this scheme.

· Prevent, mitigate or rectify a financial injury resulting from client’s commission of crime and used atty services to help further that crime

· To Secure legal advice re: atty’s compliance w/ Rules

· Establish claim/defense obo atty if atty is sued by client criminally or civilly based upon atty conduct in which client was involved or
· Can defend yourself right away—don’t have to wait for proceeding/action to begin.
· Comply w/ other law/court order
	
	CALIFORNIA
Bus & Prof 6068(e): 

· Atty has duty to maintain confidence, at every peril to himself, to preserve client secrets.

· Atty MAY (not required) to reveal confidential information re: representation of client if atty reasonable believes it’s necessary to prevent criminal act atty reasonably believes will end in death or substantial bodily harm to individual.
Cal Rules Prof Conduct 3-100:

· Shall not reveal info protected by 1st part above without client informed consent
· Atty may (not required to) reveal confidential info if likely to result in death/substantial bodily harm to individual.

· Before revealing info: atty must—if reasonable:
· try to persuade client to not commit criminal act/engage in bodily injury on another; and

· inform client that atty can reveal information for this purpose to others.


Differences: 
MR: info re: rep of client/ CA: clients secrets

MR: financial injury too/CA: no mention of financial injury
MR 1.6 b Process: 
· Before disclosing info, seek to persuade client not to do act
· Disclose no greater info than necessary to accomplish purpose

· If in connection w/ judicial proceeding, ask court for protective order to limit revelation of material in trial
a. Case Law
i. Atty-client privilege only extends to communications between them—not to the underlying facts.  Can’t refuse to disclose any relevant fact just because you told your atty about it (Upjohn).
ii. Must make strong showing of necessity and unavailability by other means in order to overcome atty work-product doctrine (UpJohn)
iii. Atty-privilege can still be maintained if 3rd party is in the room—if acting as agent, etc. (Stroh)
1. Test: does client have reasonable expectation of confidentiality under circumstances?

2. Examples: a minor’s parent, or a translator
iv. Video: if you represent client for criminal defense and they disclose where they buried 2 bodies—cannot tell police (confidentiality) and exceptions don’t apply because done in the past. If someone still alive—you can tell authorities because it is to prevent death/serious bodily injury.
v. Public Policy Exoneration: ie: Quackenbush whistleblower: attorney released privileged material because she was worried about potential insurance fraud.  Involved public protection so state bar exonerated her behavior.

b. Crime-Fraud Exception: Communications relating to a client seeking atty’s advice to further a criminal/fraudulent scheme is NOT subject to atty/client confidentiality.
i. Rationale: atty/client privilege is not to be used to cloak illegal behavior
ii. What Atty Can/Can’t do:

1. CAN defend a crime/fraud case (entitled to a defense)
2. CAN’T assist in current fraud
3. CAN”T act to further future fraud
4. Crime fraud/exception does not cover past acts?
c. Confidentiality & Corporations as Clients
	MODEL RULE

1.13

· Atty represents organization itself
· “Up the ladder reporting”—atty must take remedial action for best interests of corp by referring matter to higher authority than violator. 

· Must reveal confidential info (even if not allowed by 1.6) in order to protect best interests of corp. (triggered if highest authority fails to take remedial action)

· If atty is hired for internal investigation or to defend corp. or employee, cannot disclose confidential info from part c. only if atty is counseling corp or representing corp in transactional matters is atty allowed.

· If attorney is fired for revealing confidential info or referring things to higher authority, atty has to inform highest authority that he was fired and why.
· If have conflict of interest situation and member of corp wants representation that is conflict of interest to corp, atty must say that he is corp’s atty as organization and is representing its best interests.

· Atty can represent both corp and a member of corp at the same time only if the MR 1.7 conflict of interest rules are satisfied.


	CALIFORNIA

3-600

· Organization is client 

· Do NOT disclose client confidences
· Can urge reconsideration or refer matter to higher authority

· If no one listens must resign
· Atty can’t mislead corp members into thinking that they should give him confidential info—as atty works for organization, not its people.
· Can represent organization and members at the same time if meets 3-310 conflict of interest principles.


VII. ATTY/CLIENT RELATIONSHIP
a. Models
i. Traditional: lawyer directs, client is passive

ii. Participatory: give and take by both parties—equal contribution

iii. Hired Gun Model: atty does whatever client wants 

*most relationships are a complex combo of all 3 

	MODEL RULES

1.2:

· Client’s decision-making territory: objectives of representation, decisions to settle, pleas in crim case.

· Atty territory: tactical, procedural decisions

· Atty can limit scope of representation if reasonable and client gives informed consent.
· Atty can’t tell client to engage in criminal acts but can discuss legal consequences of actions.

· Atty shall consult with client (no free reign)


b. Case Law

i. In re: Anonymous:
1. NOT required for atty/client relationship
a. Fee agreement
b. Express agreement (can imply relationship from conduct)
c. Bad case (can still have relationship despite bad cause of action)
2. How To Avoid Atty/Client Relationship:

a. Say or write “I am not representing you”—follow up in writing if verbal
3. Lesson: you can create conflicts of interest and rule violations that result in discipline if you don’t have proper organization and follow up with current/prospective clients to figure out who you have a atty client relationship with.
ii. Malpractice Liability: 
1. if atty/client relationship exists, cannot prospectively limit client’s ability to sue you for malpractice. They can’t waive it and you can’t reduce your fee to force it.

iii. Togstad:  
1. client came to atty for 1 meeting, atty took advice and said likely no case—but will consult with partner—never contacted them again.
2. client didn’t go to atty until a year later, relying on earlier atty’s advice.
3. Court: atty/client relationship existed because she went to atty for legal advice and received legal advice (no case), and relied on that legal advice. Reasonable circumstances to make it foreseeable to atty that client would be injured if the advice were negligently given.
c. Who is the Client? 
i. Multiple Parties:

1. if an atty is consulting with multiple parties, he runs the risk of representing all the people in the group if it isn’t clarified. (ie: group coming to form corporation) make clear who you are representing—entity or individuals.
ii. Insurance Situation

1. If atty is appointed to insured by insurance co to defend—client is typically insured.
2. Can view insurance co as co-client because insured and insurer have legal relationship
3. tie breaker: conflict of interest(atty protects insured
iii. Corporation

1. client is corporation itself—not members that constitute it
2. atty must clarify with constituents that he will not represent individuals—or else atty/relationship can be implied if he doesn’t clarify.
iv. Class Action:
1. atty represents the class itself.  Atty creates the class and may make all decisions re: litigation (as if atty was the client and the lawyer)
2. individual people within class should get their own personal representation.
d. Non-Clients and No Contact Rule
i. Represented Clients: Once you have established atty/client relationship, client is not approachable by any other attorneys.
	MODEL RULE

4.2:

Attorney can’t communicate with someone who atty knows is represented by an attorney.

Exceptions:

· Client’s attorney allows it; or

· Is authorized to do so by law or court order

· Ie: in court or in depositions
*if atty doesn’t know client is represented, end conversation and contact atty. Only in trouble if you contact client “knowing” they have atty.
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2-100:
Attorney can’t communicate directly or indirectly about subject of the representation with a party the atty knows to be represented by another lawyer unless the member has the consent of the other lawyer.


ii. Corporate Clients: an attorney for an organization doesn’t give blanket protection to all the employees for that organization so other atty can’t talk to them.
iii. Unrepresented Person (MR 4.3):
1. attorney cannot give them legal advice (but can re: if they should retain atty)
2. attorney can’t state or imply that he is disinterested
3. atty can’t state they’re someone they’re not
4. atty can’t mislead the person in any way
VIII. INTERVIEWING

a. Objectives:

i. initiates formation of relationship(retainer agreement
ii. explain foundational matters(scope of rep, conflicts of interest
iii. gather legally relevant facts (don’t imply to client to invent good facts that aren’t true)
iv. learn client goals in representation (their choice on what goals are)
1. don’t pursue illegal objective
b. Techniques
i. Types of Questions: BAD

1. Leading: assumes the answer
2. Narrow/specific: 1 word answer, yes or no (too limiting)
3. Compound Question: asks 2 things at once (confusing!)
4. Question that includes Assumptions: assuming facts, easy for client to agree even if false.
ii. Types of Questions: GOOD

1. Broad, Open Ended: answer is in the form of narrative
2. Specific Follow-Ups

iii. Method of Asking

1. ask broad, open-ended questions and follow up with specifics
2. let clients explain in their own words vs. confirming how atty puts it
3. tone important
c. Inconsistencies

i. Causes:

1. bad memory
2. occasional liar
3. don’t want to weaken case
4. embarrassed to tell the truth
ii. Solutions:

1. assure its ok to talk about something (“I realize it’s difficult, but it’s ok”)
2. don’t get excited about inconsistency—just run it down
3. don’t’ worry about truth—just handle what client provides
d. Structure of Meeting:
i. Intro (usage agenda)
1. ice breaking, confidentiality reminder
2. explain role of client and lawyer
3. purpose of meeting/agenda of meeting
ii. Interview
1. have them narrate problem
2. gather facts
a. cluster topics together
b. do some legal research for big picture
3. listen for logical follow-up questions
4. elicit client goals and concerns
5. verify/summarize information
iii. Counseling
1. cover alternatives
iv. Closure
e. Common Mistakes:
i. Sticking to notes too much, not listening
ii. Underestimating manners—be sympathetic, keep tone friendly
IX. COUNSELING

a. Def: process of helping client reach decisions by identifying alternatives or solutions and weighing positive and negative aspects of each.
b. Goal: help client make decisions(don’t make decisions for them (look at pros and cons)
c. Do NOT

i. Make decisions for them
ii. Promise an option will yield a certain result
iii. Don’t play psychiatrist—have them get emotional help, and let you do business
d. RULES

i. MR 2.1 (Atty as Advisor)

1. atty must exercise independent professional judgment  and give candid advice (refer to law, social, political and economic factors that are relevant to client’s issue).
a. give straightforward advice
b. advice should be expansive re: addressing issues—broad minded
ii. MR 1.4: Communication
1. Mandatory: atty must reasonably consult with client about the means by which client’s objectives are to be accomplished.
2. Keep client reasonably informed about the status of the matter
3. promptly comply w/ reasonable requests for information
4. Explain matter to client to allow them to make informed decisions
iii. MR 3.1: Meritorious Claims

1. can only pursue meritorious claims—no frivolous claims
iv. These rules are FLOORS (not ceilings)

v. No Monkeys: share the workload with the client—don’t let them walk out of your office unburdened—keep the client involved in the counseling process.
e. Explanation of Options

i. Explain in sufficient detail
ii. Don’t use legalese (plan explanation to not use it—or explain it if it slips out)
f. CA Rules 

i. 5-100:

1.  atty can’t threaten to present criminal, administrative or disciplinary charges to obtain an advantage in a civil dispute.
a. Can threaten civil suit. (ok to threaten people w/ monetary damages but not revoke likehood or freedom)
ii. 3-210:

1. atty can’t advise the violation of a law, unless member believes in good faith that the law, rule or ruling is invalid (you can test—in good faith—the validity of any law, rule or ruling of tribunal)

iii. 3-200

1. atty can’t keep working with client if objective is known to be without probable cause, and for the purpose of harassment or maliciously injuring other party.
2. can’t work on frivolous claim unless it is supported by good faith argument for extension, modification or reversal of such law (challenging law)
CHECK ALEXIS NOTES HERE
g. Counseling Alternatives

i. ADR

1. Investigation:

a. Seek out missing factual information—good 1st step
b. Helps get better understanding of client’s case
c. Litigation search: who has sued other party before—how much?
d. Administrative Search: bar or guild website—discipline complaints?
e. Look into forum selection clause, arb/mediation clause, K restrictions?
2. Negotiation: contacting other side, trying to settle, tactical advantage of hearing their side of the case.
3. Mediation: 

a. Not binding, but can be contractually bound to mediate
b. May not be end result –parties can walk away
c. Mediator trying to broker a deal between parties—facilitator (not as judicial)
d. Sources: 
i. Courts provide for free—may be big delay
ii. Private mediators—more $, but flexible in timing
iii. Nonprofits, licensing boards
4. Arbitration

a. Arbiter makes ruling—will be result—decision maker
b. No ex parte contact: more like judge/neutral 
c. Requires a bit of preparation—like mini-trial
X. SCOPE OF ATTY/CLIENT RELATIONSHIP

a. Settlement Offers
	MODEL RULES

1.2

· Atty shall consult client re: objectives of representation. Atty shall abide by client’s decision whether to settle a matter.
	
	CALIFORNIA
3-510

· Atty must promptly communicate to client

· Crim client: All terms and conditions of ANY offer made

· Non-Crim matter: All amounts, terms and conditions of any WRITTEN offer of settlement made 

· Or “significant” oral offers


i. Cases
1. Moores v. Greenberg:
a. atty didn’t communicate to client a possible settlement offer because he thought they were too low.
b. Court: not atty’s call if an offer is high or low—it is up to client.
i. Can’t refuse settlement offer that client wants (even if atty thinks it’s bad idea). If client accepts(it’s their decision.
2. Nichols v. Keller:
a. Atty retained to do workers comp action. Didn’t advise client re: 3rd party claim and client lost that right. Atty thought that the retainer was just limited to his area of expertise since he limited the scope.
b. Court: you don’t have to represent client in 3rd party clalim, but must advise them, and let them know that the claim is available. 
i. Mistake isn’t not representing…it’s not informing
ii. Limiting retainer agreements are ok as long as you fully inform them 
iii. Rationale: attys in better position to know the law than clients—more sophisticated.
b. Termination of Atty/Client Relationship
i. Ways to Terminate:

1. client fires
2. formal/informal agreement
3. natural end, attorney quits, client fires you
ii. Terminating Active Court Case

1. most courts won’t let atty go, even if warranted by rules, due to court delays and unfairness to client. Must have court permission so you’re stuck.
iii. Cases

1. Hanlin v. Mitchelson:
a. Atty sued for malpractice: oral fee agreement, failure to confirm arb award, sued clients for fees. Said that he had no continuing obligations—client disagreed.
b. Court: atty had no letter to prove that relationship with client is over—no “clear and unambiguous” notice of atty’s intent to withdraw from representation. Atty also has to take reasonable steps to avoid foreseeable prejudice to the rights of the client.
c. Withdrawal From Representation
i. Look at chart
ii. Cases

1. Fidelity v. Intercounty National Title Insurance
a. Court allowed atty to withdraw from case due to client not paying
i. Limits:

1. had to warn client—can’t spring it on them (no surprise)
b. if you’re a small firm and you’re owed significant $, cour twill typically let you out
c. POINT: misleading bc seems easy to withdraw—not in real life!

XI. FEES

a. Types

i. Contingency: client doesn’t pay unless atty returns favorable verdict. Typically % taken out of total reward.
1. Client Plus :no up front costs or out of pocket expense.
2. Atty Plus: greater financial return than hourly fees
3. Atty Minus: gamble—must have favorable verdict otherwise get nothing
ii. Hourly Fees:
1. Atty plus: steady money, no risk, bill everything you do and get paid
2. Atty minus: hard to administrate—logging hours and documenting every move
3. Client minus: attys have incentive to bill a lot so may feel like too much $ for not enough result.
iii. Flat Fee: bill up front for work (ie: bankruptcies, certain divorces)—automatic cases with known workloads and time commitments. Easy to anticipate cost.
iv. Retainer Agreement: 2 definitions
1. When atty is always on client payroll to be available at any moment
2. CA: advanced fees in the form of a deposit
b. Handling Fees

i. Set up client trust account and deposit fees there
ii. Atty withdraws money as he earns it—first tell client you’re taking x money in form of bill¸ then withdraw
iii. Cannot misappropriate $1 or else likely disbarment 
iv. Can commingle client money with other client $...but keep atty money separate.
v. Double Billing: NOT ok—if you are traveling for 1 case and working on another—split the time between both clients
RULES:

	MODEL RULES

1.5
· Fees shall be reasonable

· Contingency fees(must be in writing

· All other fee agreements(preferred writing but not mandatory.

Factors determining if fee is reasonable:
· Novelty/difficulty of charge

· Likelihood that acceptance of case will preclude other employment

· Fee customarily charged in local area for same service

· Amount inviovled and results obtained

· Time limits imposed by client or circumstances

· Nature/length of professional relationship w/ client

· Experience, reputation or ability of atty performing the services

· Whether fee is fixed/contingent
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6147-6148: Bus & Prof
· Fee agreements must be in writing if:
· Contingency fee agreement 
· agreement reasonably foreseeable to exceed $1000 in fees 


· Informed written consent by client(communicate fee agreement to client
c. Cases

i. Fordham: 
1. Atty charged $50k for DUI case. Typical fees are $3k-$10k ($5k in CA).
2. Despite atty coming up with novel legal theory (new way of suppressing charge), appellate court said unreasonable. Public reprimand.
3. Point: atty legitimately earned the $50k…but the case work should have been less expensive.
ii. Gagnon v. Shoblom:
1. atty asked for standard 1/3 contingency fee—problem was that it equaled $3 million because settlement was so high.
2. Judge brought motion sua sponte and said that this is likely not reasonable, however court didn’t have authority to overrule settlement w/o client complaint (they didn’t mind paying atty the fee), so atty kept fee.
3. Concurrence: sometimes contingency fees are too high so the client isn’t well compensated in their recovery.
iii. Med Mal cases and Workers Comp: caps atty fees and caps damages
iv. Counterclaim: if client has counterclaim against them that takes $ out of their total award, atty must contractually disclose that their contingency fee is coming from total award, and not the difference between the total award – counterclaim if they want the higher fee.
d. Limitations on Contingency Fee:

i. Divorce Case:

1. MR 1.5d: 

a. divorce (UNLESS amount of alimony or child support has already been established and you’re just recovering it)
b. representation of criminal defendant
2. CA: all subject matters ok for contingency fee
e. Post-Termination Right to Fees
i. Withdrawal analysis & fee analysis

ii. Galanis v. Lyons &Truitt:
1. Client retained Atty1 and had contingency agreement of 1/3. Fired Atty 1 and hired Atty 2 with whom she had 40% contingency agreement. Atty 2 settles and Atty 1 wants to get paid. Client thinks Atty 1’s fees should come out of Atty 2’s earned fees.
2. Court rule: Atty 2 must pay Atty 1 from his share.
3. Exceptions:
a. Default Rule: atty 2 can contract away liability and make atty 1 client’s problem.

b. Condition: Atty 2 only has to pay Atty 1 out of his share if he knew about atty 1.

4. Value Atty 1 gets: quantum meruit—value of services hours spent, hourly rate, useful hours or wasted time. Measured on value.

5. Limitation: Quantum meruit rule is for FIRED lawyers, not ones who withdraw (get 0)

iii. CA RULE: pure quantum meruit—atty gets the plain value of services rendered with no limit.

f. Fee Sharing/Fee Splitting
i. Scope: ONLY apply to attorneys in different firms…(attys within same firm can split how they like)

	MODEL RULES

1.5e:
Default: no fee splitting w/ outside attys.

Exceptions:
· Division is in proportion to services performed by each atty or each atty assumes joint responsibility for representation;

· Client agrees in writing to arrangement, including each atty’s share

· Total fee is reasonable 
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2-200:
· Client must consent in writing to fee sharing agreement.

· Total fee charged shouldn’t be increased just because more people are splitting it, and should not be unconscionable.

*If client consents, atty gets what agreement says, not true proportion of work. Better for atty.


Re: proportionality: 
Ford v. Albany Med Center: Atty 1 did prelim work, Atty 2 handled trial. Court gave Atty 2 33% and Att 1 3%--based on proportion of work completed.

g. Referral Fees 

i. CA: loose rule—just get client consent and referral fee is ok
1. Good(encourages lawyers to refer people to one another (incentive)
2. Bad(people could only take cases from attys who give big referral fees
ii. MR: flatly prohibited: it will never be joint representation/work proportion (referring atty doesn’t Do anything)
h. Payment Between Lawyers and Non-Lawyers

i. Considered illegal payments to get work
ii. Gorman v. Grodensky: office manager gets paid a percentage of the firm’s net income.
1. Not ok: employees cannot earn percentages because court doesn’t want to encourage unethical practices to increase their %.
2. Rule: staff cannot be paid in percentages—must be on salary.
3. MR 5.4: firm can have pension plan where employees get % of year-end profit.
i. Loans/Advancing Litigation Costs

	MR
1.8e: 
· Default: NO client loans

· Exceptions:
· Court costs/ lit expenses in contingency fee scenario
· Indigent client: court costs & lit expenses

· Indigent=below poverty line

· NO PERSONAL LOANS (rent, medical)


	
	CALIFORNIA

4-210

· Default: NO personal/business loans
· Exceptions:
· Paying expenses to 3rd parties from funds collected/to be collected for client (w/ client consent)

· Can give loan to client after they hire you upon their promise to repay

· Pay litigation expenses/court expenses for client


i. Case
1. Smolen: lent money to client whose house burned down for living expenses. Court suspended him for 60 days—living expenses is NOT a court cost.
a. Wouldn’t face suspension in CA—looser rules

XII. CONFLICTS OF INTEREST

a. Business Transactions W/ Client
i. MR: 

1. Default: NO business tranaction w/ client
2. Exception:

a. Transaction terms are reasonable to client and fully disclosed and in writing
b. Client can seek independent counsel re: terms
c. Client gives informed consent in signed writing re: essential terms of transaction and atty’s role in transaction.
ii. Mershon:
1. Atty and client were going to form a corporation together—atty was going to be investor in business.
2. Atty did not tell client to obtain independent advice and did not disclose everything to his fullest ability.
3. Court: should not have entered deal, otherwise should have given prompt advice to get independent atty.
4. Point: courts require strict compliance re: conflicts rules

b. Use of Client’s Confidential Information:

i. MR: mandatory prohibited if this use will disadvantage client unless client gives informed consent
ii. Example: client wants to buy property and atty buys it instead—can’t compete with your client
c. Gifts

i. MR: atty can’t solicit substantial gift from client (including testamentary) except where client is related to donee (ie: atty drafts will for dad).
1. Exception: you MAY accept substantial gift from client if you DID NOT SOLICIT or do paperwork for…but gift is voidable on Client’s Request
ii. Passante v. McWilliam: court considered atty getting 3% of company’s stock as payment as gift

1. consult rules if payment is not on contingency or hourly basis
d. Sex with Client

i. MR: Don’t Do it

1. Exception: if you sexual relationship prior to having attorney/client relationship
ii. Rationale: going to ruin legal advice
iii. CA 3-120: can’t represent if “cause atty to perform incompetent legal services”—can try to get around rule by saying legal services are performed competently. 
e. Is Firm Imputed? (1.8k)

i. YES—except for sexual relationship with client (another atty within firm can represent client)
ii. CA: sexual relationship of atty with client does not impute other attys in the firm to represent
f. Relationship with Opposing Counsel

i. CA 3-320:

1. Atty can’t represent client when opposing counsel is: spouse, parent, child, sibling, roommate, client, or has intimate personal relationship.
a. Exception: can if informs client in writing of relationship [no consent needed]
i. What is “intimate personal relationship?
2. Does not disqualify the whole firm
ii. MR 1.7: “closely related by blood or marriage” and must get informed consent from client
1. fewer limitations than CA
2. not imputed to firm
g. Lawyer’s Personal Beliefs

i. Bad policy: partner won’t like you, pass work to someone else (might not make hour req.)
CLIENT v. CLIENT CONFLICTS: [Current Client Conflicts]
	MODEL RULES (protective of clients)
1.7:

Can’t represent if:

· Representing 1 client is directly adverse to another

· Significant risk that representing 1 client will be materially limited by atty’s responsibilities to another client, former client, or 3rd person, or by personal interest of atty.
Exceptions: [meet all 4]
· Atty believes he can competently and diligently represent each affected client

· Representation not illegal

· Atty doesn’t represent client v. client in same matter

· Each client gives informed consent in writing 
	
	CALIFORNIA

3-310:

Can’t represent if: 
· Interests of clients potentially conflict

· Interests of clients actually conflict; or

· Prosecute for one client in 1 case, and defend client in another case—even in unrelated matters. (clients have adverse interests in unrelated cases and atty plays both sides)

EXCEPTION:

Client gives informed written consent


· In re: Dresser Industries: can’t defend your client in one case and sue them in another—doesn’t matter if cases are unrelated.  Can’t sue same client you’re defending somewhere else, even if unrelated, unless client consents (which they won’t).
· No tolerance for accidents

· Hot Potato Doctrine: can’t dump one client and pick up another one adverse to them without the consent of both clients
· Positional Conflicts: if you win one client’s case, you create bad precedent for another one

· RULE Comments 23-24: different tribunals, in different times, on behalf of different clients ok
· BANNED when: significant risk that atty actions obo 1 client will materially limit effectiveness in representing another client in a different case

· Factors:
· When cases are pending

· Substantive v. procedural issue at hand

· Temporal relationship between matters

· Significance of the issue to immediate/long-term interests of clients involved

· Clients’ reasonable expectations in retaining lawyer
Joint Representation: [LOOK AT CLASS HYPO WKSHT]
· Issue: 3 clients come to atty and make joint venture—who is the client?
· MR 1.7 Comment 8
· Not automatic conflict

· Requirements:
· Have reasonable belief atty can represent clients w/o conflict

· Gain informed consent

· Foreseeable Issues:
· Clients sue one another—nothing said to atty will be privileged

· Dispute: if there is a dispute, must withdraw from representing all parties
FORMER CLIENT CONFLICTS:
	MODEL RULES
1.9
· Can’t represent new client if former client’s
· Interests are materially adverse to new client (ie: atty is on both sides of the vs.) AND
· If matter w/ new client is the same or substantially related matter as representation of former client.  
· Exception: informed written consent

· If former firm represented X in (X v. Y) and atty wants to represent Y, need informed written consent from X if:

· X’s interests are materially adverse to Y

· Same/substantially related matter; AND
· Atty acquired confidential info re: X that is material to the matter 
Firm cannot screen atty from case as solution.

· Atty who formerly represented client in matter (or whose present or former firm represented client in a matter) shall not
· Use info re: representation to disadvantage of former client unless info has become generally known; or
· Reveal info re: representation except for as rules allow.
	
	CALIFORNIA

3-310(E)

Atty needs informed written consent from former client or client if:

· Employment is adverse to client/former client; and

· Atty got confidential information material to employment due to representation of client/former client.

Firm cannot screen atty from case.


· Substantially related: comparison of fact and legal issues: involve the same subject matter of if there is a substantial risk that confidential information as would normally have been obtained in the prior representation would materially advance the client’s position in the subsequent matter.

· Policy: These rules protect the attorney—allows them to move around firms and continue practice.
· Switching sides: you can switch sides (from P to D, etc) except for cases you represented the opposite party on in a previous firm.

· MINORITY SCREENING RULE (Kala): allows atty to be screened if doesn’t meet test and firm can still rep new client.

HYPO: C v. D in breach of K suit. A1 represents C. Dispute ends and C is former client. D walks in and wants to sue C for car accident. Can A1 represent D?
Materially adverse(yes—Atty 1 used to represent C and now is going to sue C

Same/substantially related matter(NO—breach of K action is not related to car accident

Atty 1 can represent D. [need both to prohibit atty]

Prospective Client (1.18): treated the same as a former client—if matter w/ new client is same/substantial matter and materially adverse, still can’t represent a party against a prospective client if the atty received info re: prospective client that would be “significantly harmful” in the matter against new client.

· CAN represent new client v. former prospective client if:
· Both parties give informed written consent or

· Atty who received info took reasonable measures to avoid exposure to more disqualifying info than necessary re: whether to represent prospective client and 
· Disqualified atty is screened from any participation in the matter and is given no fee portion and 
· Written notice is promptly given to prospective client.

HYPO: C v. D in car accident. Atty 1 interviews C. Contributory negligence. C doesn’t hire Atty 1. C is prospective client. D wants Atty 1 to represent him. Can Atty 1?

· Materially adverse(yes (C v. D)

· Same/substantially related case(yes—same case

· Significantly harmful info against C(yes—contributory negligence

· Only way atty can represent D is if he gets informed written consent from C &D OR Atty 1 took measures to prevent getting more confidential info about C.
HYPO: T&L represent C at Firm 1. L moves to Firm 2 and wants to take C. T doesn’t know anything about C v.D. T wants to represent D in C v. D.

MR 1.10: if atty leaves a firm, the firm is not prohibited from representing a materially adverse client UNLESS:

· Same/substantially related matter AND
· Has information protected by confidentiality (actual confidences—not imputed)
In this hypo—no info protected by confidentiality learned by T, so T can represent D.
GOVERNMENT ATTORNEYS

	CALIFORNIA

· Allows screening of govt employees via case law.
· No clear rule

· Rejects Kala (screening) for private sector
· Rationale: 

· Govt attys should be able to move around

· Govt is big organization so likely won’t leave with TOO much confidential info


Rationale: we want people to work for govt and not be a permanent job choice since they’d have so many confidences. Allows people out into private practice
	MODEL RULE

1.11

a. Former govt employee:

· If worked on matter personally or substantially, can’t switch sides on the same matter unless govt gives written consent. [real possibility consent will be given so people not afraid to work for govt]

· Matter involves parties.
b. If you don’t meet (a), no lawyer in the firm can take on matter UNLESS

· Atty timely screened
· Written notice given to govt (no consent?)
c. Atty can’t use confidential govt info to counsel a client materially adverse to govt

· Only have to know confidential govt info (didn’t have to work on matter)

· Firm can represent if screen atty and give them no part of fee.


· In re: Sofaer:
· Atty wants to represent one of the parties (Libya) that he was investigating in bombing of Pan Am flight.

· Violated Rule 1.11 because he was personally and substantially involved with the same matter and he didn’t get govt informed consent.

· HYPO:
· Larry works for govt drafting regulations. Larry later leaves govt and joins firm with Theresa. Larry and Theresa work at Firm A. Client B goes to Firm A for representation challenging validity of regulations drafted by Larry.

· Can Larry represent B?

· “matter” does not include a regulation(matter=parties

· Can Theresa represent B

· If it is a matter, Larry must be screened, given no part of fee, and must give disclosure to govt.

· If Larry worked for INS and knows that B is about to be raided and that 2 INS agents are currently posing as employees at Client B to investigate whether B is hiring undocumented workers.

· Can Larry tell B about raid? About under cover employees?

· No; that would be using confidential information that is materially adverse to govt
· Can Theresa represent B?

· Yes; if Larry is timely screened and given no part of fee

THIRD PARTY CONFLICTS

Issue: we don’t want 3rd party paying fees to influence an atty’s decisions or independent judgment

	MODEL RULES

1.8f: 

Atty shall not accept compensation for representing client from anyone other than client unless
· Client gives informed consent
· No interference w/ atty professional independent judgment or atty/client relationship; AND
· Info relating to representation of a client is protected via confidentiality
5.4c:
· Atty can’t allow person who recommends, employs OR pays atty to give another legal services to direct or regulate atty professional judgment in giving legal services.
	
	CALIFORNIA
3-310(F)

Atty shall not accept compensation from 3rd party for representing another client unless:
· No interference w/ professional judgment
· Info re: representation is confidential
· Client gets informed written consent
3-310(B1):

· Atty shall not represent client without providing written disclosure to client where atty has legal, business, financial, professional, or personal relationship w/ party or witness in same case.

· No consent required—just disclosure


Common problem areas: insurance defense (is insured or insurance co the atty’s client?), juvenile cases when parent is involved, divorce attorney representing H or W but not kids.
LITIGATION ETHICS

Issue: attorneys must pursue matters with zealous advocacy

Overzealous?

· Microsoft Corp: judge made party feel stupid for filing a motion to strike when opposing party was late in e-filing response. Don’t file motion to strike based on tardiness unless really worth it in the long run.
Limitations on Zealous Advocacy
1. No frivolous claims or arguments

a. Rule: an attorney cannot make up claims on behalf of their client. Must have some basis in fact/law.
b. Hunter: atty challenged that a court’s ruling was wrong. Lower court said decision was made and atty’s arg was frivolous and sanctioned her. AC agreed with atty and changed ruling.

i. Frivolous claim: no possible basis in fact or law to support it (meritless

2. No Overzealous Behavior (Acceptable Attorney Conduct is Within Professional Bounds)
a. Lee v. American Eagle Airlines:  attorneys can be suspended for unprofessional behavior within the courtroom—name calling, foul mouth, etc.  In this case, attorneys fees were reduced due to plaintiff’s attorneys’ misconduct.
3. No Lack of Candor re: Adverse Authority
a. MR 3.3: Atty shall not knowingly fail to disclose to court legal authority in controlling jurisdiction known to the attorney to be directly adverse to the position of the client and not disclosed by opposing counsel.

i. Rationale: we don’t want courts making decisions without all controlling authority before them and it’s attys job to present and find that authority.

b. CA 5-200: if controlling jurisdiction (from binding court) and adverse, you have an obligation to bring it forward to the court. 
i. The facts and scenario of case need to be a fairly tight match.

c. Jorgensen v. County of Volusia:  attorney did not mention relevant case that went against his arguments.  This is required if it is a controlling case on point—even if it’s against your side. Not relieved of this duty by the possibility that opposing counsel might find and cite the controlling precedent.

4. No inappropriate influence with jurors 
a. CA 5-320A: attorney cannot communicate directly or indirectly with anyone the atty knows to be a member of the venire form which jury will be selected for trial.

b. 5-320B: during trial an attorney connected with the case shall not communicate directly or indirectly with any juror.
i. Ex: atty can’t say “good morning” to juror in elevator

ii. Ex: cannot SMILE at juror who opened the door for you
c. 5-320C: attorney who is not connected with a case that the juror is on can’t talk directly or indirectly about the case.

i. Ex: likely can have a convo with the juror about the weather—but be careful about who else is in the elevator with you.

d. 5-320G: Atty has to promptly reveal to the court improper conduct by a person who is either the member of a venire or a juror, or by another toward a person who is in the venire/juror, or a member of his/her family of which the member has knowledge.

i. Ex: if Prosecuting atty sees D’s paralegal chatting with juror during lunch, must report this to court (or at least tell other side you will report it if they don’t).

5. No inappropriate influence with witnesses
a. CA 5-310A: atty can’t directly/indirectly cause a person to leave a jurisdiction so they’re unavailable as a witness.

b. 5-310B: atty shall not directly/indirectly pay, offer to pay, or give in, in paying witness contingent upon the content of their testimony.

c. 5-310(B1): atty can pay for expenses reasonably incurred by witness in attending/testifying trial
i. Ex: hotel and meal costs
d. 5-310(B2): atty can pay reasonable compensation for lost time in attending/testifying
i. Ex: lost wages and for travel time
e. 5-310(B3): atty can pay reasonable fee for professional services of expert witness

i. Ex: even $2000/day for 15 minutes of testimony is reasonable

Note: no improper influence with docs: no destruction, tampering or suggest for another to destroy docs.

(no destruction or misrepresentation)
6. No attorney acting as witness while also advocate

a. MR 3.7: Atty shall not be advocate who is likely to be necessary witness unless
i. Testimony relates to uncontested issue
ii. Relates to nature and value of legal services rendered; or
iii. Disqualification of atty as witness would work substantial hardship on client (hard to prove)
b. MR 3.7B: Generally you can represent client in trial when another atty in your firm is likely to be called as a witness
i. Exception: there is a conflict of interest or confidentiality problem
1. Conflict of interest: if atty from firm will give negative testimony for client (client won’t want you as atty to represent them if atty in same firm testifies adversely) 
c. Rationale: conflict of interest between representing client and telling truth on stand; jury may weigh testimony of atty more than other witnesses (or less if atty is seen as biased)
d. Estate of Waters:  atty drafted a will, then testified about client’s capacity. Court raised sua sponte that attorney shouldn’t also be a witness.
7. No Participation in client perjury
a. Issue: attorneys owing a duty of candor to the court v. criminal D’s constitutional right to testify
b. MR 3.3: can’t offer false evidence. If atty finds out it’s false later, must take reasonable remedial measures including disclosure to tribunal if necessary. Can refuse to offer false evidence all together in civil matter, but in crim matter has to let D testify. [NO CLEAR ANSWER]
i. Comments 6, 7: Steps to Take

1. persuade client false evidence shouldn’t be offered
2. if no persuasion(refuse to offer false evidence
3. if only portion is false(don’t elicit false portion (including crimd efendants too)
4. You can do narrative testimony for crim D if your jxdn allows
ii. No narrative approach
c. CA 

i. 5-200: don’t mislead judge w/ falsity and employ means of truth
ii. People v. Johnson: atty must let crim D tell narrative testimony, atty does NOT ask him questions, and atty does NOT rely on perjured testimony during closing arguments
d. Knowledge standard: atty KNOWS that evidence/testimony will be false. Not reasonable belief. 
e. HYPO:

i. D and 2 friends have false alibi. Atty knows they’re lying. All 3 want to testify.
1. D can testify under narrative approach (CA)

2. MR: Atty should try the remedial steps above before allowing D on the stand—no clear rule (punt)
3. Don’t call friends to testify—they don’t have constitutional right to
ii. If you find out testimony was false after testimony but within trial time
1. MR: take reasonable remedial measures including disclosure to court if necessary. Refuse to offer evidence other than testimony of a Crim D. If client doesn’t want to cooperate, attorney can tell court—even if info is confidential. [Big exception to confidentiality]

2. CA:  no disclosure required! Narrative method is supposed to prevent this from happening.
iii. If atty finds out false testimony after trial is complete?
1. MR & CA: trial is over—no disclosure—duty of candor is over. No double jeopardy for trying same case again anyway so pointless.
8. No Suppression of Tangible Evidence

a. Atty/Client Privilege? Does NOT apply. Only applies to communications—not tangible objects.
b. Morrell v. State:  attorney is to surrender the object to authorities. Cannot keep the object (not privileged) and obviously can’t destroy the object.
c. Don’t have to tell the client you’re turning in the piece of evidence, but likely you should tell them.
9. No Misrepresentation to Third Parties

a. Rationale: keep adversarial playing field more even
b. MR 4.1: atty shall not knowingly make false statement of material fact or law to 3rd person
i. Misrepresentation: if lawyer incorporates or affirms a statement of another person that the atty knows is false. Both affirmative false statements or omissions.
c. Puffery: puffery in negotiations is ok and is not seen as a misrepresentation. Often because it’s not material facts.
d. KY Bar Assoc v. Geisler:  a material misrepresentation was when P didn’t tell opposite side that her client had died, and it was a personal injury claim where the cause of action died with the plaintiff.
