I. Ethics Intro:

A. Why People have poor conception of attny?

1. lack of compassion

2. greed

3. advertising

4. lack of ethics

B. As officers of the court were have the duty to fix this misconceptions. We are gatekeepers to the system of justice and want people to trust the system. 

C. ethical systems influence a member of legal profession

1. personal ethics

2. client’s ethics

3. work/firm’s ethics

4. ethics of profession

5. ethics of system – court judge, etc. 

II. How does the bar regulate attorneys?

A. Who Regulates?

1. The States – the highest court of the state has the ultimate power to regulate. Other sources of regulation include case law, rules of court, ethics rules, and state statutes. 
a. Attorneys have an ethical obligation to aid in regulating lawyers –MUST report misconduct of attnys and judges that raises a substantial question about their honesty, trustworthiness, or fitness to practice law.  MAY report suspected misconduct.
i. CA: self-reporting requirement – does not require attny in CA to report misconduct of another attny – but they can if they want, but must report self misconduct 

b. Attny is subject to discipline in each state that he is a member of the bar, even for misconduct that did not occur in that state.  Attny can be disciplined by bar of another state if he provides or offers legal services in that state. Can be disciplined in both states for same misconduct.  

B. Who may practice law? 

1. Where must you be admitted to the bar in order to practice? 

a. Must be admitted to the bar of the state to practice in the state

b. To practice in fed. Court must be admitted to the bar for that court AND to the state bar in which the court sits
2. Permissible standards for admission to a state’s bar: any requirement for admission must have a rational relationship to fitness to practice law.  Virginia Court of Appeals said there is no rational relationship between who someone is living w/ and how they practice law and struck down law that 

3. What can be allowed as a criteria for the bar:

a. Educational and testing qualifications are allowed. May require that person graduate from accredited law school, require that person pass the bar, and that person pass the MPRE.

b. State CAN deny admission to a person (applicant or lawyer on behalf of applicant) for making false statements to the bar, for concealing information, or refusing to answer lawful questions.

i. Thus, attorney who is properly asked about a bar applicant’s character has a duty to respond and do so accurately – regardless of which state the attorney is admitted/practices in. 

ii. Ex: Attorney knew that applicant forged JD certification and that it had not been detected by bar officials. Must voluntarily tell bar admission about forgery so attorney is subject to discipline.  

c. States CAN limit admission to those who are of good moral character – good moral character is never defined in the rules or a statute. Sometimes courts have said that acts of moral turpitude show that a person lacks the character to be admitted. But moral turp. is not defined.

i. May consider any past conduct that reflects on applicant’s honesty and integrity that is relevant to an evaluation of moral character – including charges for which applicant has acquitted. 

d. Citizenship qualifications are NOT allowed. 

i. State can NOT deny admission to non-US citizen. S. Ct. says it discriminates unconstitutionally against non-citizens.

ii. State can NOT limit admission to citizens of just that state. 

e. A person can NOT be denied admission b/c of political beliefs. Exceptions:

i.  A person CAN be denied admission for refusal to swear allegiance to the const. and laws of the US. 

ii. State CAN deny admission to a person who has actively affiliated w/ a person knowing that its illegal objectives and w/ the intent of furthering those illegal objectives.
f. CA requirements for admittance to bar: 

i. 18 years of age

ii. Good moral character

iii. Grad. Of accredited law school OR grad. Of unaccredited law school who past first year law student’s exam

iv. Pass general bar exam OR if already admitted in another state, pass attny bar exam

v. Pass MPRE
C. Bar has duty to prevent unauthorized practice law?

1. What is the unauthorized practice? Doing any act for any person that is usually done by lawyers. 
a. Only an attorney can appear in court. Exceptions: 

i. Pro se/pro per representation is the right of a non-lawyer to represent himself in court 

· Qualification: corporation must always be represented by a lawyer in court. Attorney can be an officer, employer, etc of the corporation.

ii.  Law students may appear in court under state student practice laws. 

b. Only an attorney can draft legal documents. Obviously another kind of practice of law is drafting legal documents – will, contracts, etc. Exceptions: 

i. Person may draft legal documents for himself 

ii. Lawyer may draft legal forms when non-lawyers fill in the blanks 

c. Only an attorney can give legal advice. This is the hardest to apply b/c don’t non-lawyers always give legal advice. If this is a task that is customarily done by non-lawyers then it is acceptable. If it is a task exclusively done by a lawyer then if done by non-lawyer then no acceptable. 
i. Giving legal advice over the internet also qualifies as the unauthorized practice of law b/c you know that you may be giving the advice to someone outside of the state. May be ok if attny puts in a very clear disclaimer that says “I do no know the law you will need to get in contact w/ attny in your state.” 
2. Responsibilities of attorney in preventing non-authorized practice of law?

a. Attorney can NOT aid a non-lawyer in what would constitute the unauthorized practice of law.   Attny can NOT assist a non-lawyer in helping someone else.  

i. Lawyer CAN delegate tasks to paralegal, law clerk, intern etc. so long as the lawyer supervises delegated work and is ultimately responsible. 

ii. Lawyer CAN assist a person who is appearing pro se – this is not assisting the unauthorized practice of law. 

b. Attorneys cannot practice in jdx where they are not admitted. Lawyer who is not disbarred or suspended may provide legal services in a state where she is not admitted on a temporary basis in four situations:

i. Association w/ Local Lawyer who actively participates

ii. Pro Hac Vice – may perform prelim. activities in sate, such as meetings w/ clients, reviewing docts, etc. if he reasonably expects to be admitted pro hac vice. 

iii. Mediation or Arbitration Arising out of Practice in Home State. Ex: regularly work for client in CA, but she has a fee dispute w/ some in AZ, it is reasonably likely to end in arbitration – you can represent her

iv. Other temporary practice arising out of practice in home state. Example: you are admitted to practice in CA, you can go take a depo in Illinois if it arises out of the case in CA. But if you are going to go to court in IL you have to get pro hac vice status.

v. ( Consequences of Multi-Jurisdictional Practice: subject to discipline in both states. 

c. Attorney not admitted to practice in state generally can NOT establish an office or other systematic or continuous presence in that state. 
i. Exception: corp. or gov. lawyers may have office and render legal services to entities or affiliates of employer in state where not admitted. Can NOT go to trial w/o associating or pro hac vice. 

d. Attorneys cannot enter into a partnership w/ non-lawyers if any part of the partnerships business is the practice of law. Lawyer can enter into a business to run a chocolate chip cookies store. But if any part of the biz is engaged in the practice of law then all of the partners must be lawyers.

e. Attny can not split fees w/ non-lawyer (see below)

D. How does the Bar ensure compliance w/ its rules

1. Attorney conduct: Most states recognize the disciplinary actions of one state as conclusive proof of misconduct, but not of the sanctions imposed.  Can be disciplined for (
a. Engaging in, attempting, assisting, or using the acts of another person to violate a disciplinary rule

b. Engaging in criminal conduct that shows dishonesty, untrustworthiness, or unfitness to practice law that is relevant to the practice of law – does not need to be in connection w/ practice of law. 

i. Crimes such as solicitation of prostitution, single offense drunk driving, possession of marijuana do not necessarily trigger professional discipline b/c not necessarily relevant to the practice of law. 

c. Engaging in conduct involving dishonesty, fraud, deceit or misrepresentation, even if it is not in regard to the practice of law.  Ex: lawyer worked for campaign for Nixon and played tricks on other politicians and the bar disciplined him for this

d. Engaging in conduct prejudicial to the administration of justice.

i.  Example for MPRE: it is a violation for a lawyer to represent the ability to improperly influence a tribunal – if a lawyer says to the client “don’t worry about it, the fix is in w/ the jury” or “don’t worry the judge is my best friend and won’t rule against me”  – even if its not true it is representing the ability to improperly influence a tribunal.

e. Assisting a judge in conduct that would be a violation of the judicial code of ethics

2. Attorneys have duty to take reasonable efforts to supervise subordinates and make sure subordinate lawyers comply w/ codes of professional responsibility

3. Attorneys have duty to make independent judgments. Every lawyer must comply w/ code of responsibility even if supervisor provides otherwise. Lawyers cannot just say it may have been wrong but I was doing what my boss told me. 

a. Qualification: lawyer may follow instructions from superior on debatable ethical questions so long as the conduct is reasonable. 

4. Responsibility of lawyers for ethical violations of another attorney. 

a. Examples from MR: (1) If lawyer orders or ratifies the conduct – if I tell subordinate to do something in violation of the rules (2) if lawyer in a supervisory position knows about ethical violations and does not act to correct it, then that supervising lawyer is subject to discipline

III. How is formation and ending of A/C relationship regulated? Can be formed through express consent, implied consent and reasonable reliance, and appointment. 

A. What is attorneys duty to accept representation?

1. General rule: no duty to accept representation. Lawyers are generally free to pick and choose clients by whatever criteria they want – who can pay, ideology, etc.

2. Exception: duty to accept representation if court appointed UNLESS:

a. If representing the client is likely to result in the violation of a law or disciplinary rule lawyer MUST decline the appointment.

b. If representing would impose unreasonable financial burden on lawyer the lawyer MAY seek to be excused from appointment. 

c. The cause is so repugnant that it interferes w/ the lawyer providing effective representation the lawyer MAY seek to be excused from appointment. 

B. Lawyer MUST refuse representation in the following situations: 

1. Representation would result in violation of the law or disciplinary rule. The fact that a client asks a lawyer to do something illegal/unethical does not require that the lawyer refuse the case so long as the lawyer can provide lawful ethical representation the lawyer can take the case doing that which is legal/ethical. BUT if representation results in violation of law or ethical rule then lawyer must refuse.

2. Representation will require filing a frivolous claim or defense. It is not deemed frivolous even if the law is against the lawyer’s position so long as the lawyer beliefs it is a good faith effort to change the law. 

3. If attorney is not competent to handle the matter. Qualifications: 

a. It is okay for the lawyer to take the case if not competent if lawyer reasonably believes that through adequate study the lawyer can become competent 

b. Can take case if lawyer is incompetent as to part of the case so long as they retain co-consel who is competent AND obtain client’s consent (??? NOT SURE IF IT REQUIRES CONSENT)
c. ALSO – may reasonably charge for time spent researching other attorneys to refer 

4. Lawyers personal feelings about case are so strong that they would impart ability to effectively represent the client, he must refuse the case

5. Lawyer must decline if his mental or physical condition would impair his ability to represent the client. 

C. When can an attorney withdraw? NOTE: Once a matter is in litigation, withdrawal requires court permission. Even if it is a circumstance where the MR say the attorney must w/d the attorney must still get court permission. Court is going to engage in balancing – balance the justifications for w/d against the hardship to the parties and the system for allowing w/d. Early in litigation it is less of a justification for court to allow w/d. In middle of trial it requires extraordinary justifications for attorney to w/d. 

1. Circumstances where attorney MUST withdraw. 

a. Where representation will require a violation of a law or disciplinary rule. The fact that the client asks the lawyer to do something illegal/unethical does not require that the lawyer w/d. Only if representation REQUIRES illegal or unethical conduct must the lawyer w/d.

b. If it becomes obvious that the client’s primary purpose is to harass or delay. 

c. When attorney’s mental or physical health makes it difficult to provide effective representation.

d. When a client fires the lawyer. 

i. How tested on MPRE: fact pattern where client fires lawyer, it is in litigation, what does the lawyer do? Saying the lawyer must w/d is the wrong answer. The right answer is that the lawyer must seek the court’s permission to w/d.

e. CA Must w/d

i. where lawyer KNOWS or should know that continued employment will result in violation of ethics rules or state bar act

ii. knows or should know client is bringing claim to harrass

iii. mental or physical conidtion renders UNREASONABLY difficult to carry out effective employment

2. Circumstances where the lawyer MAY withdrawal. 

a. When client uses lawyer’s services to pursue a  course of action that the lawyer reasonably believes is criminal or fraudulent. Remember this is a MAY w/d situation. But if lawyer is assisting client in criminal or fraudulent conduct, then MUST withdraw. 

b. IF client has used attorneys services to perpetrate a PAST crime or a fraud.

c. Client insists on pursuing an objective that the lawyer regards as repugnant or imprudent.

d. If client substantially fails to fulfill an obligation to the attorney (e.g. failed to pay attorney fees, or to appear for scheduled court date despite promises to attny).  The lawyer has to give reasonable warning to client if seeking to w/d on this basis. Can sue client for fees, but MR recommend first trying arbitration.

e. Representation would result in unreasonable financial burden on attorney or has been rendered unreasonably difficult by the client. 

i. NOTE CA does not have this

f. If client freely assents to the lawyer’s w/d. 

g. Client has made lawyer’s task  difficult – will not cooperate with lawyer.

h. CA MAY w/d: 
i. if inability to work w/ co-counsel indicates that the best interest of the client will be served by w/d (may be best to seek consent from client before seeking permission from court to w/d).

ii. client insists on presenting frivolous claim

iii. client insists member pursue course of conduct that is illegal or prohibited under these rules 

iv. rendered unreasonably difficult to carry out effective employment

v. insists in a matter not pending before a tribunal that member engage in conduct contrary to judgment and advice of the member but not prohibited under the rules or state bar

vi. breaches an agreement as to fees

vii. continued employment likely to result in violation of rules or bar act

viii. mental or physical conidtion renders it DIFFICULT to carry out effective employment 

ix. client assents

3. Requirements when attorney does withdrawal

a. Attorney must give client timely notice and opportunity to get another lawyer. 

b. Attorney must return all funds not used or expended. 

c. Attorney must return all of the client’s papers and files. 
4. Discharge: client may discharge attny at any time, w/ or w/ out cause, subject to liability for payment for lawyer’s services. If counsel was appointed, have duty to explain consequences of discharge (might be that court will not reappoint.) If client has diminished capacity, lawyer should make special effort to help client consider consequences.

a. What fees are owed to attny is discharged? If it was an hourly basis then this issue does not usually come up b/c you bill after you do the work, all you might have is some unpaid bills that your client owes. But if it was a contingency agreement these rules apply

i. Quantum Merit (CA): attny gets reasonable value of services (what he would have gotten for his hourly work)  upon the accrual of the contingency – if the client does not win (this is up to the new attny) then the old attny does not get anything

ii. Quantum Merit (NY): gets reasonable value of services at time when client discharges - so gets paid even if client did not win

iii. Modified QM: attny cannot recover more than contract price

iv. Contracts: gets the contract price which is the reasonable value of services?
IV. What are the attorney’s duties to the client?

A. Duty to avoid conflicts of interest 
1. General Rules 

a. An attorney MUST not represent a client if the representation of the client may be materially limited by the lawyer’s responsibilities to another client, former client, or to a third party, or by the lawyers own interests unless:

i. Lawyer must reasonably belief that the representation will not be adversely affected; AND

ii. The client gives informed consent.  

· Informed consent requires that attorney conveys necessary information, lawyers have to explain alternatives to the client
1. IN CA disclosure must be in writing!
·  Consent must be in writing WRITING. 

· BUT some things may be unconsentable ( if a reasonable lawyer looking at the facts could conclude that the client’s interests would not be adequately protected then the client’s consent will NOT solve the conflict. 

· Client can almost always revoke a previously given consent to a conflict of interest.

b. Lawyer’s failure to handle conflict properly can result in disqualification, discipline, and civil liability for legal malpractice. 

c. Unnamed class members are not clients for purposes of conflicts of interest. 
d. Imputation: generally when lawyers cannot take on a matter b/c of conflits of interest, the other lawyers in the firm are barred from taking on that matter

i. Whether a group of lawyers is a firm depends on: formal agreement among themselves, hold themselves out to make public think they are a firm, share revenues and responsibilites, physical acess to eachother’s files, routinely talk about matters they are handling.

ii. Personal conflict are not generally imputed 

iii. CA: does not have an imputation rule but does it through caselaw
2. Conflicts among current clients
a. Attorney may not represent both parties in litigation – NOT consentable

b. May not represent a client for whom you will have to cross-examine another client and reveal confidential info about that witness/client – reasonable lawyers would not advise consent. 
c. An attorney may not sue a current client even in an unrelated matter. If I represent the husband in a divorce, I cannot them on behalf of another client sue that man b/c he was involved in an auto accident. This is seen as a breach of duty/loyalty to the client. But may be able to if BOTH clients give informed written consent. 
d. In transactional matter, if attny is asked to represent seller of biz in negotiations w/ a buyer represented by the laywer, not in the same transaction but in another unrelated matter, the lawyer would need informed consent of both clients.  
e. Attorney may represent multiple parties in a lawsuit so long as the attorney can represent all effectively and so long as all consent.  Imagine Mo, Larry, Curly are all in an accident and you can represent them effectively and all consent then you can represent them.  If you have multiple criminal defendants in same matter you can represent all of them so long as you believe you can do so effectively and they consent.

i. Four step approach to handling this situation (
· (1) Analyze facts. If conclude that can effectively represent both clients, despite potential conflicting interests then move onto next step.

· (2) Disclose potential conflict and explain how it can harm each client, the reasonably available alternatives, and disadvantages of having one lawyer.
1. In CA: this disclosure MUST be in writing
· (3) Get informed, written consent to the joint representation. 

· (4) If potential conflict ripens into present conflict, must repeat above steps. Lawyer MUST w/d if reasonable lawyer would have to advise either to the two clients not to consent. May continue representing one of the client’s if all affected clients consent. Except if conflicts arises where one of the people who were going to be jointly represented is liable, and he wants to consent to you continuing to represent the others against him b/c he has insurance coverage, court is probably going to find this unconsentable b/c insurance co. did not consent
f. Confidentiality Problem: in joint representation whatever one client discloses will be shared with all of the other clients, unless clients agree that one of them may disclose a given item of into to the lawyer but not to the other clients

g. Attorney representing multiple parties shall not participate in an aggregate settlement or guilty plea (civil or criminal) unless each client consents in writing after being informed of all of the agreements. Imagine I am representing 3 co-plaintiffs and D offers settlement offers for each of them. The only way that can go forward is if each of the plaintiffs consents in writing after knowing about all of the agreements. 

h. A lawyer may act as a neutral third party between clients, but the lawyer MUST clearly explain that she does not represent either party and that A-C does not apply. 
i. Only if neither party is a client

ii. If one party is a former client apply conflict rules

iii. if served as a neutral then must not thereafter become the lawyer for anyone involved in the matter, unless all of the parties give informed consent – imputed to firm but can be solved through screening 

i. Attorney may provide an evaluation for other than the client so long as it is consistent w/ the lawyer’s duties to the client. Often lawyers are asked to provide opinion letters that third parties rely on. In tax law, lawyer may provide opinion letter that third party may use for tax concerns. It is fine for lawyer to write such a letter for third parties so long as it is consistent w/ the duty to the client.

j. Attorney cannot limit liability for malpractice unless client is represented by 3rd party. But can reasonably limit the scope of representation, can form an LLP, and can agree prospectively to arbitrate all legal malpractice claims  so long as client is informed of consequences.  *CA: is the same except it doesn’t say anything about allowing attny to limit malpractice when client is independently represented. 

i. May NOT settle malpractice claim or potential claim made by his client, unless lawyer first advises client in writing to seek advice of independent lawyer about settlement and given reasonable time to do so. 

3. Conflicts between an attorney and client. 

a. Attorney MUST NOT solicit a substantial gift from a client or prepare an instrument giving the lawyer or person related to the lawyer a substantial gift from the client except when the client is related to the lawyer. Ex: I cannot draft a will for a client where I would be a beneficiary or a member of my family would be a beneficiary. If I were so fortunate that my client says you have served me so well all these years I want to give you my house in my will – another lawyer has to draw up the will.  But if the client is your mother who asks you to draft the will and make you and your siblings beneficiaries you can draft the will.

i. May accept minor gifts and even substantial gifts, but may be void due to undue influence. Can suggest that lawyer be named as executor to the estate. 
ii. CA: focuses on undue influence – can not induce client to make substantial gift including a testimamentary gift to attny or spouse/family unless client is family member. CAN draft a will giving such gift so long as there is NOT undue influence. 
b. Lawyer shall not give financial assistance to a client in connection w/ contemplated or pending litigation. A lawyer can NOT pay the client’s rent, buy food for the client, pay the client’s medical bills. 

i. Exception: lawyer may advance court costs or expenses for litigation on a contingency basis and may pay court costs or expenses for indigent w/o being repaid.  
ii. CA: this rule does not limit the attny from

· Paying expenses to third parties from funds collected as result of representation, w/ consent of party

· Lending money AFTER employment to client upon client’s promise in writing to repay the loan

· Advancing the costs of litigating the claim  contingent on outcome 
c. Lawyer must not enter into business transaction w/ client or acquire an ownership, possessory, security, or money interests that is adverse to a client unless all of these conditions are met:

i. Terms of transaction are fair and reasonable
ii. Terms of the biz transaction are disclosed in writing in a matter that client can reasonably understand. 

iii. Client is advised in writing to seek the opinion of another lawyer and is given the chance to do so. 

iv. Client consents in writing. 
v. CA: has same rule but ALSO has a rule prohibiting a lawyer from directly or indirectly purchasing property at a probate, foreclosure, receiver’s, trustee’s, or judicial sale in which the lawyer or any other lawyer affiliated w/ the lawyer is acting as the lawyer or executor, receiver, administrator, guardian or conservator AND may not represent the seller in such actions where the purchaser is a spouse, family member, or lawyer/employer in same law firm as the lawyer. 

vi. Ex: advising client to put property up for auction to pay tax debt – attny can’t have brother buy unless satisify these elements
d. Prior to completion of representation Lawyer MUST NOT acquire literary or media rights to the client’s story. The concern is that the lawyer had the literary rights to the client’s story the lawyer may make choices to enhance the value of the literary rights. 
i. CA does not have this rule**
e. Lawyer shall not acquire a proprietary interest in the cause of action/subject of litigation. Exceptions:
i. Lien to secure lawyer’s fees or expenses.

ii. A contingency fee, where contingency fees are allowed. A contingency fee is the lawyer acquiring an interest in the client’s cause of action but they are allowed in certain circumstances, which we discuss in Part V.

f. Lawyer MUST NOT act as an advocate in a trial where the lawyer is likely to be a necessary witness. Exceptions: 
i.  If testimony relates to an uncontested matter. 

ii. Testimony relates only to the nature and value of the legal services provided. 

iii. If the withdrawal of the lawyer would cause a substantial hardship to the client.  Some disagreement whether duplication of legal fees or loss of long working relationship are substantial hardships, sometimes held not to be. 
· If you are testifying against your client it is likely that the court is going to balance this against letting you represent. Even if you meet these requirements need to see if there is a conflict under 1.7 (e.g. conflict between testimony of lawyer and client) and whether you might need consent – if even consentable. 

· Lawyer may represent client in trial in which another attny in the lawyer’s firm is likely to be called as a witness unless testifying attny would be precluded from representing the client under 1.7, in which case u would need informed consent  (CA caselaw provides same imputation rule)

· CA: does not have (iii) – instead says that lawyer can represent if gets informed, written consent of client
g. Lawyer MUST NOT have a sexual relationship w/ a client unless a consensual sexual relationship existed b/t them when the lawyer/client relationship commenced. Even if sexual relationship existed prior to representation, must still be able to represent competently and in accordance w/ 1.7 (e.g. of lawyer dating male client in divorce suit – may not be consentable). This is not generally imputed to the firm. 

h. Lawyer MUST NOT use client’s confidential information to the client’s disadvantage. 

i. CA does not have this exact rule but would be prohibited under moral turpitude rule
i.  Conflict may be created by lawyer’s who are close relatives representing opposing sides in same matter – e.g. mother and daughter representing opposing sides – need consent of both clients

i. MR say only applies to people related by blood or marriage but CA says this rule applies to spouse, family, roommate, or intimate personal relationship

ii. Not imputed
j.  Conflict may arise from lawyer’s own financial interest – e.g. opposing side tells lawyer that they want him to come work for them after trial and they will pay him well.

4. Conflicts with former clients

a. Continuing Confidentiality: continuing duty to preserve info gained in confident during representation

b. Confidential Info to Disadvantage of Former Client: Must Not use confidential info obtained to former client’s disadvantage

i. Unless client gives informed written consent

ii. Does NOT apply to info that has become commonly known. 

c. Opposing Former Client -  Confidential Info Exchanged: MUST NOT oppose former client in any matter to which confidential info that had been exchanged would be relevant to new client and must not use that info to the former client’s disadvantage. Ex: representing wife in a divorce when her husband was your former client who you did stuff involving his financial status.  

i. Unless lawyer obtains informed written consent of former client. 

d. Substantially Related: Lawyer MUST NOT represent a client whose interest are materially adverse to those of the former client in a matter that is substantially related to a matter in which the lawyer represented the former client. [If you prove substantially related under Rosenfield factors then there is a presumption that confidential info was obtained]

i. Unless lawyer obtains informed written consent of former client. 

5. Conflicts with Third Parties

a. MR 1.7 – If 3rd party is paying, conflict exits if the representation of client may be materially limited by the lawyer’s own interest in the fee arrangement or by the lawyer’s responsibilities to the third-party payer. May represent if
i. Lawyer reasonably believes that third person’s interests will not adversely affect the representation

ii. Each affected client gives informed, written consent
iii. Conflict is NOT unconsentable

iv. Ex: third party payer is a co-client
b. MR 1.8 - Lawyer MUST NOT accept compensation from a third party for representing a client unless: 

i. The client gives informed consent

· Under MR this is one area where the consent does NOT have to be in writing. 
· CA: Must provide client w/ written disclosure of relevant circumstances and actual and reasonably foreseeable consequences to the client and obtain the clients consent in writing
ii. Third person does not interfere with lawyer’s judgment in representing the client

iii. Arrangement does not compromise client’s confidential info

iv.  Ex: you are representing a child in an auto accident and dad is paying need consent from child and reasonably believes that the fact that the father is paying will not adversely affect the representation of the child – won’t interfere w/ judgment and won’t compromise confidential info. If dad stops paying court probably wont allow you to w/d b/c you knew from the beginning there may be a conflict. 
c. Conflicts Raised by Liability Insurance: The policyholder and the insurance co. are joint clients of the insurance co. paying the lawyer.  Defense lawyer’s ethical obligations are governed by the rules of professional conduct, NOT by the insurance contract. Usually both want to settle for the least amount of money but sometimes a conflict arises: 
i. Dispute over whether event is covered by policy. Cumis Counsel case: Insurance co. hired A to represent C (policyholder) in construction defect suit. Then A was to represent C in a dispute against the insurance co. b/c the insurance co. claimed that that the construction defect liability was not covered under the insurance policy.  Court said that A represented both W and C in the first case and b/c of the conflict C is entitled to pick independent counsel paid for by the insurance co. 
ii. Settlement w/ in policy limits: offer to settle is just below policy limit, insurance co. may want to go trial, MUST disclose conflict to client and advise he obtain advice on the settlement from independent counsel. If attorney fails to do this or negligently advises settlement he is subject to discipline. If insurance co. rejects settlement offer it will be liable for entire judgment even above policy. 

iii. Settlement controlled by insurance co: doctor may not want to settle medical malpractice claim b/c it would tarnish her reputation. Some policies authorize insurance co. to control defense and to settle w/ in policy limits. Lawyer must inform policyholder as early as possible and if knows that policyholder objects to the settlement then give policyholder chance to reject insurance co. defense and assume defense at her own expense. 

iv. Unreasonable limits on defense fees and expenses: may not disclose client’s confidential info to outside auditor w/ o consent of client, but can disclose bills and time records containing confidential info to the insurance co if doing so will aid and not harm the policyholder. Also, must refuse to follow guidelines that interfere w/ representation and if insurance co. does not relent, lawyer must withdrawal. 

6. Conflicts w/ Prospective Clients: A-C privilege and duty of confidentiality apply to communications between lawyer and prospective client, thus lawyer may NOT reveal or use any info learned during those discussions unless an exception to the duty of confidentiality applies. 

a. Lawyer who obtains confidential info during prelim discussion w/ prospective client must not later represent a different person in same or substantially related matter if confidential info could significantly harm the prospective client. This is imputed to the firm, unless(
i. Lawyer obtained informed, written consent from affected client AND prospective client 

ii. Lawyer (1) demonstrates that lawyer took care to avoid exposure to any more confidential info than was necessary to determine whether to represent prospective client (2) demonstrates that lawyer is timely screened from any participation in the matter and will NOT share the fee, and (3) give written notice to the prospective client. 

7. Conflicts when attorneys change jobs

a. Disqualification of Lawyer’s New Firm: MUST NOT represent a client at the new firm in a matter that is substantially related to a matter in which the old firm previously represented a client (1) whose interests are materially adverse to the new client and (2) about whom lawyer had acquired confidential info unless the client of the old firm gives informed written consent.

i. L worked at 1. 1 represented A in case of A v. B. L works on A v B case and receives reams of confidential info. L quits and works at 2.  L may not now represent B in case of A v. B.  No other lawyer at 2 may represent B. Neither L nor any attorney at 2 may represent C in the case of C v. A if the matter is substantially related to A v. B and the confidential info obtained from A is material to C v. A. 
ii. **CA: allows screening of private attorneys (MR does NOT)
b. Disqualification of Lawyer’s Old Firm: Old firm is not prohibited from thereafter representing a person whose interests are materially adverse to those of a client represented by the lawyer who left the firm (no one in firm still represents that client) unless:
i. The matter is substantially related to that in which the formerly associated lawyer represented the old client, AND

ii. Any lawyer remaining in the firm has confidential info about the old client that is material to the matter.

iii. Unless: the old client gives informed written consent to the old firm. 

8. Gov. Employess:

a. Former gov. lawyer may NOT represent private client in a matter in which lawyer participated personally and substantially while gov. lawyer, unless gov. gives informed written consent.

i. Personally and substantially on a matter = not mere supervisory work on a specific set of facts involving specific parties – e.g. drafting regulations is NOT generally considered a “matter”

ii. NOT imputed to the firm if: 

· (1) lawyer timely screened off

· (2) lawyer not apportioned part of the fee earned in the case

· (3) written notice given to gov. agency 

b. Gov. lawyer who received confidential info about a person while gov. employee must not later represent a private client whose interests are adverse to that person, when the info could be used to the material disadvantage of the person

i. Not imputed to the firm if:

· (1) lawyer screened

· (2) not apportioned a fee

ii. Does not apply if info became public knowledge

c. When private attny goes into gov. services may not work on a matter that he worked on personally and substantially while in private practice w/o consent from former client and gov. angency. 

9. Former Judge/Arbitrator/etc.

a.  MUST NOT represent a private client in a matter in which the lawyer participated personally and substantially while while as a judge, arbitrator, law clerk, mediator, or other third-party neutral. UNLESS: all parties to the proceeding give informed written consent 
i. Not imputed to firm if:

· (1) The former lawyer/judge is screened from participation in the matter. 

· (2) Former judge/lawyer is not apportioned any part of the fee. 

· (3) Written notice is given to the former gov. agency or tribunal. 

b. When person in gov. service (lawyer or judge) is currently working personally or substantially on a matter she must not negotiate for private employment with any party or lawyer who is involved in the matter – exception made for law clerks who must consult w/ judge first.


c. CA: does not have same rule but caselaw says to look at how much former judge participated in hearing, the degree of info obtained, impact on the firm, etc. in order to determine if screening is proper.
10. Organizations and representation. 

a. Where a lawyer is representing an entity the entity is the client - not its officers, directors, or shareholder – so lawyer owes duty of loyalty to the organization. 

b. **When it is possible that what the organization’s directors, officers, and employees say or do is going to conflict with the interests of the organization, then the attorney should explain that she represents the organization and not the individual and that the A-C privilege may not apply, and where appropriate suggest that they obtain independent legal counsel. 

i. Ex: I am the attorney for a corp. and I am going to talk to the corp. employees. The employees might think that I am their lawyer but I am not their lawyer and what they say to me will not be protected by a/c privilege unless the organization wants to invoke it. So if I know or should know that those employees interests may conflict w/ the corporations you need to make it known to those employees. If you are investing corp. fraud and you are investigating the employees you have the duty to tell them you are the corp. lawyer and not their lawyer so long as you know or should know (it is possible) that there is a conflict. 

c. Attorney may represent both an entity and individuals if all consent. I can represent the corp. and its employees if they all consent and I believe I can represent all effectively – i.e. normal rules of conflict are satisfied.

i. Qualification: entity’s’ consent must come from other than those who are represented by the lawyer. If I am representing a corp. and its employees it is fine for the consent to come from the board of directors but if I want to represent both the corp. and the board of directors then the consent can not come from the board of directors that you would be representing.

d. May serve as both lawyer and director so long as the dual role does not create a conflict of interest.  Ex: when lawyer participates in a meeting as a director, the A-C privilege does not apply and some of the other directors may not realize that. If there is substantial risk that the dual role will compromise the lawyer’s professional judgment the lawyer should either resigned as director or not act as lawyer for the corp. 

e. IF an attorney in organization reasonably believes that one of the employees or constituents has acted or is about to act in a way that is likely to cause substantial injury to the organization’s the attorney: 
i. Must report the matter to a higher authority within the organization. NOTE: need not report the violation if reasonably believes that the organization’s best interests do not require the violation to be reported.
· Note: if client is assisting in crime or fraud she will be subject to discipline and MUST w/d. 
· CA: attny MAY report to the higher authority – not required
ii. May report the relevant info to appropriate persons outside the organization if the highest authority failed to take timely and appropriate action -  may only reveal what is reasonably necessary to prevent substantial injury. 
· Exception: may not report outside of organization when lawyer is hired to investigate an alleged violation of law or defend the organization or its constituents against an alleged violation of law
· CA: attny MUST NOT report to outside authority – if highest authority fails to respond then attny MAY w/d, or if she is assisting in a crime or fraud, she MUST w/d
iii. Sarbanes-Oxley Act: a securities lawyer (defined very broadly – pretty much any lawyer who touches the file) MUST report to Chief Legal Officer or Chief Exectuive Officer when attny becomes aware of credible evidence that client is violating securities law. CLO MUST investigate and report back to attny. If attny feels that CLO did not act appropriately the attny MUST report to the board of directors or outside board. 
B. Duty of Competence

1. An attorney has a duty to provide competent representation to a client – i.e. must have legal knowledge, skills, thoroughness, and preparation reasonably necessary for the representation. 

a. Factors in Determining Requisite Skill: (1) complexity and nature of the matter (2) lawyer’s general experience (3) lawyer’s training and experience in the field in question (4) preparation and study the lawyer is able to give to the matter (5) whether it is feasible to refer matter to, or associate or consult with, a lawyer of established competence in the field. 

b. Lawyer may accept representation if competence can be achieved through reasonable preparation. 

c. In emergency, lawyer can assist client in areas that she is not competent to the extent necessary to meet the emergency. 

d. Lawyers should take reasonable steps to keep abreast with current law in area where they practice. 

2. Diligence: when lawyer takes clients case he must act w/ reasonable diligence and promptness
a. Should pursue representation w/ zeal - Does not require lawyer to press every conceivable advantage or to be offensive or uncivil to the adversary

b. Must control workload so that each matter can be adequately & competently handled and should avoid procrastination b/c even if it doesn’t harm client it causes client unnecessary anxiety. 

c. Must handle the matter to completion – unless w/d or discharged

d. Make clear the termination of the a-c relationship
e. Solo practitioner must plan for death or disability 

3. Malpractice: 

a. Duty – owe duty to client AND any third party intended to benefit by attorney’s legal services to the client. Standard of care is the competence and diligence normally exercised by attorneys in similar circumstances. If lawyer represents himself to client to have greater competence (is a specialist) or that he will exercise greater diligence, then he is subject to higher std. of care. 

i. Ethical rules don’t automatically give rise to negligence, but are relevant in determining the std. of care. Also, attny could use in his defense to say he met the std. of care by following ethical rule. 

ii. Duty arises from attny-client relationship, which is formed very easily and not always clear – just offering advice, even w/o retainer agreement is enough to establish a-c relationship. 
b.  Breach – not liable for mere errors in judgment if the judgment was well-informed and reasonably made 

i. Expected to know ordinary, settled rules of law and to research laws that he does not know. If answer can be found in std. research technique and attorney does not find it he has breached the duty of care. If he has done reasonable research has fulfilled duty of care. 

ii. It is a breach if a reasonably prudent lawyer would have sent client to specialist. 

c. Liability for negligence of others: liable for injuries caused by negligence secretary, law clerk, other person acting w/ in the scope of employment. Partners in firm vicariously liable for negligence of other partners. 

d. Not required to have malpractice insurance  - except in Oregon. But growing number of states require you to disclose whether insured or uninsured.

e. A lawyer who has breached a duty to his client can NOT escape discipline by reimbursing client for any losses. Cannot make settlement contingent on client not reporting him to the bar. 

f. Malpractice for incompetence in CRIMINAL case: 

i. Strickland case: Criminal defendant has a right to effective counsel – may be so ineffective that the conviction should be reversed. Need to show more than mere error in judgment – but show that the deficient performance prejudiced the defense and the errors were so severe to deprive him of a fair trial – totality of the circumstances where D has affirmative duty to prove prejudice not based on strategic decisions that merely affected the outcome 
C. Attorneys duty communicate and to follow client’s instructions

1. General Rule: client controls the ENDS, attorney controls the MEANS - Client gets to decide the goals of the representation and lawyer chooses techniques.

2. Client controls the following & failure to do so is the basis for discipline and civil liability:

a. Whether to sue in civil cases

b. Whether to accept settlement in civil case or whether to plead guilty in criminal cases

c. Whether to waive a jury trial in a criminal case

d. Whether to testify in a criminal case. The lawyer can advise the client in strong terms but it is ultimately the choice of the client. 

e. Whether to appeal. 

3. Duty to keep the client reasonably informed. Attorney must explain to client in a manner to allow client to make informed decisions. Needs to inform client about the status of proceedings and any decisions that are made.

a. Provide requested info: when client makes reasonable request for info, attny must respond promptly & if impossible then attny or staff should acknowledge the rquest and tell client when the info will be available

b. Witholding info: may not delay giving info to client on basis of attny’s interest or convenience but can delay if client would be likely to act imprudently 
4. An attorney may limit the objectives of representation if the client consents. Lawyer can say he will handle the appeal but if it goes back to trial I will not handle that, so long as the client consents. If client has multiple claims the lawyer can say I will handle these claims but not those, if client consents this is permissible.

5. Representing clients with disabilities. MR say that to greatest extent possible attorney should have normal a/c relationship w/ client even if client is young or mentally impaired. But if an attorney representing the client believes the client cannot protect his interests the lawyer can recommend or seek the appointment of a guardian to make sure that client’s interests are adequately protected.

D. Duty to protect client confidences 
1. Attorney-Client Privilege: rule of evidence that prohibits court from compelling disclosure of communications between lawyer and client (or their agents) made in CONFIDENCE concerning the professional relationship. 

a. Client: person or entity that seeks legal services from attorney. Privilege covers prelim communications, even if no A-C relationship ultimately develops. 

i. Corporate Clients: A-C covers communications between lawyer and high-ranking corporate official. Also covers communications between lawyer and corp. employee if three conditions are met: (1) the employee communicates w/ the lawyer at the direction of the employee’s supervisor (2) employee knows that the purpose of the communication is to obtain legal advice for corp. (3) Communication concerns a subject w/ in the scope of the employees duties to act for corp. 

b. Privilege does NOT cover client’s identity or fee arrangement unless disclosing those facts discloses otherwise privileged information.

c. If attorney comes into possession of fruits of a crime, may keep it long enough to obtain info needed to represent client, but attorney must then turn it over to proper authorities w/o saying where he got it from. Who it came from is privileged.
d. Waiver: client is the only one who can waive the privilege. It is NOT waived by the presence of an eavesdropper or third-party who is present to aid the attorney-client relationship (e.g. present to aid client’s psychological needs). 

i. BUT is waived if client intentionally reveals significant portion of privileged communication – e.g. shows neighbor a privileged letter, adversary can compel production of the letter.
ii. Also inadvertent waiver by attny and partial waiver (see handout) 

e. Lawyer must claim privilege on client’s behalf. 

f. Privilege survives the death of the lawyer and survives the death of the client until all estate has been distributed. 
g. EXCEPTIONS:
i. Client seeks attorney’s services to engage in or assist a future crime or fraud. 

ii. Attny may disclose as much as reasonably necessary to prevent a criminal act that is reasonably likely to result in sbh or death. 

iii. Communication that is relevant to an issue of breach (by attorney or client) of the duties arising out of the attorney-client relationship
iv. Civil litigation between two persons who were formerly joint clients of the attorney
v. Issue regarding competency or intention of a client who has attempted to dispose of property by will or inter vivos transfer.
h. Work Doctrine: (see handout)
2. Ethical Duty of Confidentiality:  Broader than A-C privilege – any info that an attorney learns related to representation is protected as confidential – could be learned from client, third party, or investigation. Concerns not only the compelled disclosure of info, but prevents attorney from voluntarily revealing info or using it to disadvantage of clients w/o consent of client. 

a. Presence of non-privileged third person does not necessarily destroy an attorney’s duty of confidentiality, like with A-C privilege – Info remains confidential unless it becomes generally known.
b. EXCEPTIONS: the attorney MAY disclose confidential information if (
i. The client’s informed consent. 

· Implied consent: lawyer has implied authority to use or disclose confidential info when necessary to carry out representation – such as in settlement negotiations or discussing w/members of firm,  unless client gives specific instruction to the contrary

ii. Dispute concerning attorney’s conduct. In other words, if lawyer is facing bar discipline or court sanctions or civil suit, the lawyer is allowed to reveal the info to defend himself. 

· Must wait until assertion of misconduct arises, but need NOT await the filing of a formal charge or complain – lawyer may defend himself by responding directly to a third party who has made such an assertion

iii. May disclose confidential info in a hypothetical to obtain legal ethics advice so long as there is no reasonable likelihood that the listener will be able to ascertain the identify of client or situation involved
iv. Disclosure required by law or court order. Such as Sar Bans Oxaley – if law requires disclosure must determine if this supersedes the privilege or duty of confidentiality, if it does must inform client, then if no non-frivolous ground for challenging or appealing statute, then lawyer can reveal

v. Disclosure to prevent reasonably certain death or serious bodily harm. NOTE: if death or bodily harm already occurred then may NOT disclose b/c not preventing
vi. Can disclose to extent reasonably necessary a crime or fraud for which client is using or has used your services if disclosure would allow affected party to prevent or mitigate substantial financial injury that is reasonably certain to result or has resulted. 
· If client has not yet committed the crime or fraud, can only reveal as reasonably necessary to prevent injury and if client. Does not require attny to reveal this condiential info but attny may not assist. If client has already committed crime or fraud attny can disclose to extent reasonably necessary to enable affected person to prevent or mitigate injury

· **CA does NOT have this exception**

c. When attny is revealing confidential info should first try to persuade client against committing crime or fraud, then should only disclose to extent reasonably necessary, and should obtain protective orders or take other steps to minimize risk of unnecessary harm to client. 
3. How should attorney handle the fruits and instrumentalities of a crime? Think of this as the situation where client robbed bank and has remorse and comes into the attorneys office w/ the weapon and money, the lawyer can NOT keep it, hide it, or alter it. Lawyer has to say to the client that he cannot keep it. If client dumps it on door step the lawyer has to turn it over to he police, but does not have to disclose where it came from. The lawyer doesn’t want to make the client’s problems his problems. 

4. Perjury: How should attorney deal w/ knowledge that a client will or has committed perjury? 

a. If lawyer knows client has committed perjury, lawyer is to encourage client to rectify the fraud by admitting to perjury. 

b. If client refuses, the lawyer must seek to withdraw – ask court for permission. 

c. If court refuses, often in trial courts do refuse, then the lawyer is to disclose the confidential information. 

V. How is the integrity of the system protected?

A. Intro from Class: 

1. The Trilema: duty to seek client’s trust and find out everything client knows about case; preserve client’s confidences; act w/ candor to the tribunal and fairness to opposing parties

2. Balancing Advocacy Against Fairness: fair competition is protected by prohibitions against concealing evidence, improperly influencing witnesses, and obstructive practices in discovery. 

B. Duty to prevent abuse of the system

1. Attorney shall not bring a frivolous proceeding or assert a frivolous position in defense of a proceeding or take a frivolous position on an issue in a proceeding. 

a. Non-Frivolous = the position can be supported by a good faith argument under existing law or a good faith argument for changing the existing law. 

i. It is not frivolous to assert a position w/o first fully substantiating the facts, to assert a position knowing that vital evience can be uncovered only through discovery, or to assert a position even though the lawyer believes that the position will not ultimately prevail. 

ii. Not frivolous in criminal defense to require prosecutor to prove every necessary element of the crime even though you know your client is guilty. 

b. Attorney, firm, or client is subject to litigation sanctions for filing a pleading, motion, or other paper merely to harass, delay, or multiply expense 

2. Attorney shall make reasonable efforts to expedite litigation consistent w/ the interests of the client. 

a. Financial or other benefit from otherwise improper delay is NOT a legit interest. 

3. Attorney shall not seek to influence a judge or jury in a manner prohibited by law.

4. Attorney shall not engage in conduct intended to disrupt a tribunal, this rule applies in depositions as well as in the courtroom. 

5. Attorney shall not seek to influence judge, court official, juror, or prospective juror by improper means. 

C. Duty of candor to a tribunal

1. False statements of fact or law: Attorney shall not make a false statement of material fact or law to a tribunal or fail to correct a false statement of material fact or law previously made by the lawyer to the tribunal. if a lawyer learns that something it said to the court was not accurate the lawyer has the affirmative duty to protect that.
a. Attorney not required to have personal knowledge of facts stated in pleading or other litigation document, but when attorney does make an assertion of fact to the court (e.g. in an affidavit or when asserting facts in oral argument) the attorney is expected to know that the assertion is true or believe that it is true based on reasonably diligent inquiry. 

b. CA: rule works out the same way but says cannot mislead the judge or court

c. No obligation to volunteer a fact that is harmful to client’s case. 

i. Exception: Ex parte hearings (
2. Ex Parte Hearings: the attorney shall inform tribunal of all material facts, even those that are harmful to client’s case. Ex parte is when only one side is present, there is a special duty to make sure tribunal is informed of all of the facts. 

3. Prevent criminal or fraudulent conduct: Attorney shall take appropriate measure to prevent any person (a client or anyone else) from committing a criminal or fraudulent conduct that will corrupt the proceedings. 

a. Examples: bribing a witness, intimidating a juror, buying a judge, failing to obey a law or court order to disclose info 

4. Using False Evidence: Attorney MUST NOT offer evidence that the lawyer knows to be false AND MAY refuse to offer evidence that he reasonably believes is false, except testimony of criminal defendant.  

a. If a lawyer learns that evidence which was introduced was false the lawyer has the duty to correct.

b. Needs to inform client and urge cooperation in withdrawing or correcting false evidence. If client will not cooperate, lawyer should ask courts permission to withdraw. Not mandatory, but if rift between lawyer and client make it so that he lawyer can no longer represent effectively then must withdraw. Should also move to strike false evidence. If withdrawal not permitted or will not solve problem lawyer MUST disclose the situation to the judge even if that means disclosing client’s info that would otherwise be confidential. 

i. Duty to rectify continues until the end of the proceedings – i.e. when a final judgment has been affirmed on appeal or time appeal has expired.  

c. False Testimony:
i. Must always allow criminal defendant to testify.

ii. If you know his witness/friends are going to lie then you MUST not call them to testify

iii. Under MR you follow the same remedial actions outlined above for false evidence. 

iv. In CA we follow the narrative form – so you encourage client not to testify but if he persists you let him narrate his version of the story and do not use that in closing argument

v. Under MR if you learn AFTER your client testifies that he lied (but before appeal lapsed) then you may need to disclose to court (exception to confidentiality rule)

vi. In CA if you are NOT allowed to disclose confidences unless to prevent death or shb – however you also have a duty to not mislead the court, but it’s a case-by-case basis leaning towards NOT disclosing confidences

vii.  Exam Tip: client prevails in proceeding, opposing party does not file an appeal, then the client tells you he lied in his testimony – you are under no obligation to reveal the perjury to anyone because the proceeding is over. 

5. Failing to disclose controlling authority: Attorney shall disclose adverse legal authority that is on point and is from the controlling jdx that has not been disclosed by opposing counsel. If you are practicing in CA court you have the affirmative duty to disclose cases that go against your position. Whether it is on point is determined from the prospective of a reasonable lawyer. Note, may impose Rule 11 Sanctions. 

6. Summary: attorney is subject discipline for

a. Law: 

i. Knowingly making a false statement of law or failing ot correct a previously made false statement of law

ii. Or failing to disclose directly advesre law of controlling jdx

b. Facts:

i. Knowingly making a false statement of fact or failing to correct a previously made false statement of material fact

ii. Or failing to volunteer to the tribunal known harmful facts if proceeding is ex parte

c. Evidence: knowingly offering false evidence, including testimony

D. Fairness to the opposing party

1. Opponents Access to Evidence: Attorney shall no obstruct another persons’ access to evidence or unlawfully alter, destroy, or conceal a document or other material having potential evidentiary value – basis for discipline, sanction in civil case. 

2. Falsifying Evidence or Assisting Perjury: Attorney shall not falsify evidence or counsel a witness to testify falsely – basis for sanction and discipline

3. Abusing Discovery: May not make a frivolous discovery requests or fail to comply w/ discovery in good faith. 

4. Lying: **Make a false statement of material fact or law to a third party – can’t lie to other lawyers about a fact or law.

5. Document inadvertently sent: Lawyer who receives a document relating to the representation of the lawyer’s client and knows or reasonably should know the document was inadvertently sent shall promptly notify the sender. What happens if you as the lawyer for P gets facts in an email that was meant to go to D’s co-counsel. This inadvertent disclosure happens all the time.  You have the affirmative duty to let the sender know of the inadvertent disclosure and probably have to go in front of court and let court decide what to do

6. Threats to Gain Advantage in Civil Case:  lawyer may bring, or threaten to bring criminal charges against her adversary in order to gain advantage for her client in a civil case if the criminal and civil matters are closely relate and the civil case and criminal charges are warranted. BUT MUST NOT threaten to report adversary counsel for a disciplinary violation in order to gain such an advantage – it is not ok to use discipline as a bargaining chip so instead of threatening the lawyer should just report the misconduct to the bar. 

7. Treating Opponents with Respect: physical force or threat; ethnic, racial, or gender-based slurs; and reckless charges of wrongdoing against opposing party are PROHBITED

E. Trial Tactics

1. Referring to Inadmissible Evidence: Shall not allude to any matter that is not supported by admissible evidence or that the lawyer does not reasonably is relevant.  Johnny Cochran in opening and closing statements in OJ Simpson trial he said that OJ was chipping golf balls but there was no evidence of this – violated this rule.

a. Ex: defendant in a criminal trial refuses to testify – Prosecutor can NOT comment or allude to defendant’s failure to testify 

2. NO Asserting PK and Opinions: Assert personal knowledge about contested facts or personal opinions, exception when testifying as a witness. Marsha Clark in Simpson case was repeatedly expressing her own personal opinion that OJ committed the double murder. Not allowed to give personal opinion or view of the facts to the jury. 

3. Special duties of prosecutors:

a. May only proceed where there is probable cause
b. Must make timely disclosure of potentially exculpatory evidence, including evidence that might be mitigating in sentencing. 

c. To make sure that an accused has been advised of the right to counsel and procedure for doing so and given a reasonable opportunity to obtain counsel. 

d. May NOT seek a waiver of rights from an unrepresented person. If suspect has refused an attorney then prosecutor can seek waiver of rights, but not before that.

e. A prosecutor shall not subpoena another lawyer to give evidence about a client or former client, whether before a grand jury or a criminal case, etc, unless all of the following requirements are met:

i. Prosecutor believes that the info is not protected from disclosure – i.e. believe its not privileged info.

ii. The evidence is essential to the successful completion of the proceeding. 

iii. There is no alternative source for the information. 

f. Prosecutors must not make statements that have substantial likelihood of heightening public condemnation of the alleged, and must take reasonable care to prevent investigators, police, employees, and other subordinates from doing so. 

i. Does not include statements that are necessary to inform the public of the nature and extent of the prosecutor’s action and that service legit law enforment pruposes

ii. Ex:  Duke lacrosse players were arrested, the prosecutor made repeated comments to the press such as “if they were not guilty why would they want lawyers.” He was disciplined.

F. Public Service

1. Pro Bono: An attorney shall aspire to perform at least 50 hours of pro bono a year – failing to do so does not subject attorney to discipline.

2. Membership in Legal Service Organizations: May serve as an officer, director, or member of a legal services organization even if it has interest adverse to lawyers’ clients 

a. Exceptions:
i. Lawyer may not knowingly participate in a decision or action of organization if doing so would be incompatible with the lawyer’s obligations to a client under general conflict of interest rules – would adversely affect one of the lawyer’s clients. 
ii. Lawyer may not knowingly participate in a decision or action of the organization if doing so would adversely affect the representation of one of the organization’s clients whose interests are adverse to those of a client of the lawyer. 

3. Quick-Advice Programs: lawyer licensed in that jdx may participate in quick-advice programs such as legal-advice hotline, advice-only clinic, or program that shows people how to represent themselves in court. A-C relationship exists but client/lawyer don’t expect relationship to continue past the quick-advice stage.

a. Must obtain client’s consent to limited scope of relationship, if advice is not enough then must advise person to seek further legal help

b. Ethical rules still apply

c. Conflict rules are relaxed ( conflicts rules do not apply unless lawyer actually knows that giving the quick advice creates a conflict of interest AND lawyer may dispense advice unless lawyer actually knows that he is disqualified from doing so b/c of a conflict imputed by another lawyer of his firm AND conflict created by quick-advice of lawyer will NOT be imputed to other’s in his firm. 

d. Law student or similar unlicensed person can give quick-advice legal help but must be supervised by a lawyer. 

4. Law Reform Activities Affecting Client: MAY serve as director, officer, or member of law reform project even though a reform advocated by the group may harm one of the client’s interests. When client is working on reform project that could materially benefit one of her client’s then she needs to disclose that fact – but does NOT have to disclose the name of the client. 

5. May not accept an appointed legal engagement if the lawyer or law firm makes a political contribution for the purpose of obtaining or being considered that kind of legal engagement. But may accept such employment for (1) uncompensated services (2) engagements or appointments made on basis of experience and free from influence based on political contributions (3) engagements or appointments made on rotating bias from a list compiled w/o regard to political contributions.  

G. Attorney as advisor

1. Attorney shall not counsel a client to engage, or assist client, in conduct that the lawyer knows to be criminal or fraudulent.

2. May discuss the legal consequences of any proposed course of conduct w/ a client and may assist a client to determine the meaning and application of the law. Ex:  Can say that no one has been prosecuted for violating this law. But can not say therefore he advises the client to ignore the law. 

3. MUST give candid advice and MAY refer not only to the law, but also to moral, economic, social and political considerations.  

a. No duty to give advice until asked, but MAY volunteer advice w/o being asked where appropriate.  
H. Preparing Evaluations for Use by 3rd Party: applies only when client asks you to evaluate HIS affairs and report to a 3rd party

1. may do this if lawyer reasonably believes that making the evalation is compatible with lawyer’s other responsibilities to the client  - e.g. if lawyer is defending client for fraud or bankruptcy, lawyer should not perform an evaluation concerning the same or related matter. 

2. lawyer knows evaluation will materially harm the client, lawyer must obtain informed consent before making the evaluation

3. except as disclosure is authorized in connection w/ a report of an evaluation, the ordinary rules of confidentiality apply to info gained during the investigation.

4. may limit the scope of the evaluation or the sources of info available to the lawyer, but lawyer should describe material limitations in report b/c lawyer may have other legal duties to these third parties not discussed under MR

5. lawyer may be responsible for negligence to third party in preparing report

I. What is the permissible nature of communications with other than clients? If you read MR you will see a number of provisions scattered throughout that deal w/ communications w/ other than client.

1. Communication w/ adversaries and third parties

a. Must NOT make false statements of material fact or law when dealing on behalf of client with a third person

i. Must disclose material facts to a third person when necessary to avoid assisting the client in a crime or fraud – unless the lawyer is forbidden to do so by ethical duty of confidentiality, then the lawyer must withdraw. (See example page 102) 

b. An attorney shall not communicate directly with a person who the lawyer knows is represented by an attorney in the matter unless the other lawyer consents. 

i. Application to Organizations: A lawyer MUST get consent of organization’s counsel before communicating w/ the following constituents:

· (1) person who supervises, directs, or regularly consults w/ counsel on the matter

· (2) person whose conduct can be imputed to the organization

· (3) person who has the authority to obligate the organization concerning the matter

· Consent is NOT needed before talking to a former constituent so long as lawyer does not violate the organization’s rights, such as the A-C privilege. 

ii. This rule does not prevent the following:

· (1) communication not related to subject matter of representation

· (2) communication between two represented parties

· (3) lawyer can interview/communicate w/ unrepresented potential witness for the opposing party 

c. Attorney can communicate with the person who is NOT represented by counsel: 
i.  but MUST NOT give legal advice (unless advice is to get an attorney) when lawyer knows or should know that her client’s interest are likely to be in conflict w/ those of the unrepresented person

ii. MUST NOT represent that he or she is disinterested 

iii. and MUST make reasonable efforts to correct any misunderstanding of the unrepresented as to the lawyer’s role in the matter. If I am representing the husband and wife does not have a lawyer you have to deal directly w/ the wife but have to be careful that in dealing w/ wife you do not give her legal advice or represent disinterested.

iv. This rule does not prevent an attny from negotiating or settling a client’s dispute w/ an unrepresented person

v. CA: does not have exact same provision but would fall under acts of moral turpitude if acting disinterested, etc. 

2. Communication w/ witnesses

a. Attorney may contact all witnesses, even witnesses for opposing party.

i.  Qualification: if lawyer knows that witness is represented by attorney then communication must be w/ attorney

b. Attorney may NOT harass a witness. 

c. Attorney may NOT encourage witness to leave jdx in order to avoid testifying.

i. But MAY advise person not to voluntarily give info to an opponent or other party if (1) the person is a client, relative, employee, or agent of a client and (2) lawyer reasonably believes that the person’s interests will not be harmed by not volunteering the information. 

d. Non-expert witnesses may be paid only expenses incident to testifying. If it is a non-expert witness, i.e. a fact witness, you cannot pay that person to testify. But you can reimburse them for expenses such as travel, lost wages, meals and for loss of time spent at their job earning money. 

e. Expert witness may be paid a reasonable fee for preparing to testify and for testifying in addition to expenses.  *Remember no witness may be paid on contingency basis – witness can not only get paid if that party wins the trial. 

3. Communication w/ jurors

a. Before trial no communication is allowed w/ a member of the panel from which the jury will be selected. Lawyers ARE allowed to investigate those who will be on the jury panel but cannot directly communicate or conduct investigation in such a way that it involves contact w/ the prospective juror or her family  - cannot investigate in such a way that it is likely to influence the prospective juror in the present or future jury service – e.g. can’t go to their employers, can’t embarrass. 

b. During trial lawyer connected w/ the trial may NOT communicate directly or indirectly w/ a juror. This rule prohibits a lawyer connected w/ the case from communication on ANY subject, including the weather b/c any communication may influence the juror. 

i. Any lawyer who is NOT connected to the case may NOT communicate directly or indirectly w/ a person they know to be a juror about the case
c. After trial an attorney may contact those who were on the jury or prospective jurors unless:

i. This is prohibited by law (some states prohibit this), or

ii. The juror/prospective juror indicates the desire to not be communicate with or

iii.  There is harassment. 

iv. Still can’t influence future jury service – e.g. from case we read:  letter to jurors after trial saying bad things that had not been proven true  (miscommunication) about opposing side would influence future jury service and are prohibited 

d. Reporting communications w/ jurors:

i. MR: must report violations of ethics rules that raise an substantial question as to the lawyer’s honesty, trustworthiness, or fitness to practice law– so much report when you or yourself have prohibited contact w/ a juror

ii. CA: duty to reveal to the court improper conduct by a juror/prospective juror OR by a another person toward a juror/prospective juror or toward juror’s/prospective juror’s family 

4. Communications w/ the court

a. Ex parte communications are generally NOT allowed. Ex parte communications occur when one side speaks to the judge when only one side is present. 

i. Exception: in an emergency situation there can be ex parte communications – such as a TRO 

b. No gifts to court personnel are allowed. 

i. Exception: if good friend of yours is a judge or clerk and you have always exchanged gifts then this is permissible but lawyer can’t just give a gift to court personnel every December – can’t give gift if did not have a prior personal relationship

5. Communications w/ the press

a. Attorney can NOT make statements that are reasonably likely to be publicly disseminated if there is substantial likelihood of materially prejudicing an adjudicatory proceeding .

i. Note – that what is prohibited are statements that are public statements, statements to person on airplane not public statements. 

ii. Subjects that are likely to have materially prejudicial affect: 

· character, credibility, reputation or criminal record of any party

· expected testimony of party or witness

· discussion concerning plea bargains, contents of confessions, admissions, or statements given or refused to be given by defendant

· opinion as to guilt or innocence of defendant in criminal case that could result in jail

· evidence inadmissible at trial

· the fact that D has been charged w/ a crime unless included is a statement explaining that the charge is an accusation and D is presumed innocent until proven guilty

iii. May make a statement that a reasonable lawyer would believe is required to protect the client form substantial undue prejudice caused by a recent publicity NOT initiated by lawyer or client. 

6. Communications in Legislative and Administrative Proceedings:
a. When lawyer appears before legislative/administrative body must disclose that she is acting in a representative capacity and not on her own behalf.

b. Must abide by same rules as though in court, even though nonlawyers who do the same thing are not bound

c. These rules do not apply if (1) lawyer represents client in bilateral negotiations (2) in an application for a license or other privilege (3) when gov. is investigating the client’s affairs, or (4) when the gov. is examining the client’s compliance with a regular reporting requirement such as the filing of tax returns

VI. How should the market for legal services be regulated?

A. Background of Advertising and Solicitation Rules

1. False and misleading ads and in-person solicitation MAY be banned by state.

2. Regulation of commercial speech is subject to intermediate scrutiny, which means that it may be regulated only if: (1) gov. asserts a substantial interest (2) the gov. demonstrates that the restriction directly and materially advances the interest, and (3) the interest is narrowly drawn

B. Advertising and solicitation

1. Advertising: Attorneys MUST not make false or misleading statements – can be misleading if omits material info, creates unjustified expectations, or makes unsubstantiated comparisons. 

a. Field of law: Lawyer may communicate that she practices or does not practice in a specific filed – can say “I handle appeals” or “Specializing in family law” so long as not misleading 

b. Specialist: Lawyer may communicate that she is a certified specialist only if there is certification by an accrediting body approved by state bar and that body is identified in the ad. 
c. Sample Clients: need consent of sample clients to name them in ad. 

d. Fees: can include fees of routine work so long as you do not charge more than that
e. Responsibility: must include name and office address of at least one lawyer or law firm that is responsible for the content of the ad
f. CA: has specific examples of what is considers misleading

i. Guarantees or warranties or predictions of results or the representation
ii. Dramatization – someone having car accident and then your name flashes

iii. Noting that someone speaks Spanish in your office but  noting who 

iv. Direct mailing needs to be labeled advertising

v. Include that someone is a former gov attny implies connections w/ gov. that are misleading
2. Solicitation

a. Attorney MUST NOT engage in in-person solicitation of prospective client for profit. Lawyer cannot go to hospital victim and say that he will represent her on contingency basis.

i. In-person solicitation for free is allowed -  a lawyer could go to someone and say “I offer to represent you for free” this would be allowed b/c its not for the profit of the lawyer.

ii. Lawyers can send letters to prospective clients solicitating for profit b/c what is prohibited is in-person solicitation. 

· In-person includes live telephone and real-time electronic communications. 

iii. Lawyer can NOT use an agent or runner to do what the lawyer otherwise could not do

iv. Exceptions: Lawyer may in-person solicit for profit (
·  Another lawyer

· A family member or close personal friend 

· Former clients. Ex: imagine you drafted a will for someone 5 years ago, you can call that person and visit them face to face and say maybe you want to reconsider who you are leaving your money to, b/c of the prior relationship this is permissible in-person solicitation

b. Attorney MUST NOT solicit if prospective client makes it known that he or she does not want to be solicitated.  

c. Every written, electronic, or recorded solicitation must say “advertising material” on the envelope and at the beginning and end of the communication.

d. Group and Prepaid Legal Service Plans: attorney allowed to participate in these groups, even though the plan uses personal contacts and live telephone contacts to offer plan to persons –but persons must NOT be known to need specific legal services – MAY NOT solicit people whom lawyer knows are in need of legal services in a particular matter covered by the plan. Lawyer may personally contact a group that might wish to adopt a legal service plan for its members – lawyer can have personal and live-telephone contact members of the group that are part of the plan to urge them to subscribe to the plan. 
e. Examples:
i. Attending social club to generally meet new people and get biz = advertising. If I know that this is the bankers association and there is going to be some changes in the tax rules and I am going for that purpose to tell them about my tax services = solicitation

ii. Sending out flyers about your seminar = advertising. Lectures/seminars are ok – just need to let people approach you. Saying at end “my biz cards on the table for those who have further interests” = advertising. If person raises his hand and asks a question and attorney says “this is what I know..” that is ok, but if he said “my card is on the table if you would like further legal advice” directed at that one person = solicitation.
C. How may practice of law be structured

1. Terms & Definitions

a. Partner = in a private law, partner means a person who is a party tot eh firm’s partnership agreement. 

b. Association = usually means a lawyer employee paid by salary

c. Of Counsel = lawyer who has continuing relationship w/ law firm other than as partner or associate

d. General Counsel = person in charge of an in-house law dpt. of a biz or a private lawyer who devotes a substantial amount of time to representing a biz

2. Responsibilities of Partners, Managers, and Supervisory Lawyers

a. Partner’s or other lawyers w/ managerial roles must make reasonable effort to assure that lawyers adhere to Ethics rules. 

b. Lawyer who directly supervises must take reasonable effort to ensure that the other lawyer complies w/ ethics rules.

c. In small firm, informal supervision may be sufficient. But in larger organization, more elaborate steps may be necessary

d. Lawyer is subject to discipline for a disciplinary violation committed by a second lawyer if:

i. the first lawyer ordered it or knowingly ratified it or,

ii. First lawyer is a partner or manager or has direct supervisory responsibility over second lawyer and learns of the misconduct at a time when it can be remedied but fails to take reasonable remedial action – i.e. supervisor is required to intervene to prevent avoidable consequences of misconduct if knows about it

3. Responsibilities of Subordinate Lawyer: if supervisory lawyer orders subordinate to commit a clear ethics violation the subordinate lawyer will be subject to discipline if he carries out the order. A subordinate lawyer will NOT be subject to discipline for following a supervisory lawyer’s reasonable resolution of a debatable ethics question – but lawyer must inquire into the lawyer’s reasoning for such resolution. 

4. Responsibilities of Non-Lawyer Assistants

a. Lawyer should instruct and guide non-lawyer assistants concerning legal ethics and should be ultimately responsible for their work. 

b. Law firm partners and managers and other direct supervisors must take reasonable efforts to assure that their non-lawyer employees act ethically. 

c. Lawyer is subject to discipline for non-lawyer’s violation of ethical rule if:

i. Lawyer ordered the conduct or knew about it and ratified it

ii. Lawyer is a partner or manager or has direct supervisory responsibility over non-lawyer and learns about misconduct at time it can be remedie but fails to take remedial action

5. Names of law firms

a. Attorneys may continue to use the names of deceased lawyers unless it is deceptive to do so.

b. Attorneys must remove their names from the firm if they enter public service. Ex: law firm of Wilmer, Cutler, Pickerling changed to Wilmer & Pickering when Cutler worked for president. 

i. CA does NOT follow this rule 

c. Law firms may have trade names so long as they are not misleading, do not imply false connection to gov. or  public or charitable legal services organization.

d. An attorney cannot use a name that represents there is a partnership if no partnership exists.

e. Law firm having office in more than on jdx may use the same name, internet address, or other professional designation in each jdx. But when lawyers in a particular office are identified, the identification must include the jurisdictional limitation on those lawyers who are not licensed in the jdx where that office is located. 
i. CA: does not have same rule, but has rule prohibiting misleading ads and if you don’t include jdfx limitation in ads then its misleading – so outcome is the same
f. Two firms can hold themselves out as being “associated” or “affiliated” if they have close, regular, ongoing relationship and designation is not misleading. BUT two firms would be treated as single unit for purposes of conflicts of interests. 

6. May NOT form a partnership with a non-laywer if any part of the partnership activities will constitute the practice of law. 

7. Non-lawyers can NOT own any interest in the firm’s association (i.e. can NOT be shareholders), can NOT be director or officer of the firm or association, and can NOT have the right to control or direct the professional judgment of the lawyer.

8. Lawyers are permitted to provide law-related services (e.g. financial planning, accounting, lobbying, title insurance) to both clients and non-clients. A lawyer who provides law-related services is subject to ethical rules in two situations:


a. Non-legal services and legal services provided togetherf then lawyer subject to ethical rules – also if A-C relationship exists, lawyer must comply with same conditions as when lawyer enters into a biz transaction w/ her client

b. Non-legal services provided through entity that is not her law office but that she controls – lawyer must take reasonable steps to assure that people who receive non-legal services understand that those services are not legal services and that ethical rules do not apply. If lawyer does not make this clear, then they are subject to the rules. 

9. Buying and selling of law firms. MR rules allow this if all of the following are met:

a. Seller must stop practicing in the geographic area OR field of law practice. If lawyer is moving he can sell the law practice. If lawyer wants to stop doing family law and continue to practice in geographic area this is ok. 

b. Firm or area of practice must be sold in its entirety. 

c. Written notice must be given to clients of the proposed transaction. 

d. No immediate increase in fees as a result of the sale. 

D. Fees

1. Fees should be set as soon as possible in the course of representation, preferably in writing. 
a. Except: MR and CA require contingency agreements MUST be in writing

b.  CA: fee agreements where total expense to client, including attny fees, is likely to exceed $1,000 MUST be in writing (signed by both attny and client and dupliate given to client). 
2. Lawyers fee must be reasonable. Look backward at these factors:
a. Time and skill required in representation. 

b. Extent of preclusion of other legal work

c. Fee customarily charged for like work in the community.

d. Amount invovled and results obtained

e. Time limitations imposed by client

f. Nature and length of a-c relationship
g. Experience, reputation, and ability of the lawyer. 
h. CA distinction: look at the factors at the time the agreement is entered in to. Client consents to fee at the outset. CA does NOT look at the fee charged in the community. 
3. May not bill for ordinary overhead but may bill for the actual cost of special services (computer research, secretary over-time)
a. Clients are expected to pay for disbursements, such as court reporter in depo or airline ticket to visit client
b. Client not expected to pay general overhead for office such as copying, delivery meals, lexis.  But may agree in advance that client will be charged X amount per copy or per mile of messenger. If there is not a specific agreement then the lawyer can only charge the actual cost of the service (the copy or the messenger) plus a reasonable allocation of overhead expense DIRECLTY associated w/ the service for the client (secretary overtime for working on client’s brief). 
4. Collecting & Financing Fees:

a. May require that fee be paid in advance, but must refund any unearned part of the advance if she is fired or withdraws. Need not return a true retainer (money paid to insure lawyer’s availability)

b. May accept property in return for services, provided that this does not involve a proprietary interest in the c/a or subject of litigation. 

c. Must not make a fee arrangement that could cut off services in the middle of the relationship

d. May permit client to pay fee by credit card, to finance fees through bank loans, or to pay by an interest-bearing promissory note.   

5. Contingency fees

a. Agreements must be in writing and signed by client! The lawyer must notify the client as to any expenses the client is responsible for – identify the size of the contingency fee and other expenses.
i. CA: must provide duplicate copy of the contingency agreement signed by both attny and client to the client
b. Not allowed in criminal cases. Lawyer can’t say to defendant that you only have to pay me if you are deemed not guilty. 

c. Attorney may NOT take a domestic relations case on contingency fee where the fee is contingent on securing a divorce or the amount of alimony or the size of the property settlement. But do not prohibit contingency fee to recover money that is past due on under child support order. 

6. Fee Disputes: must not use illegal collection methods, improperly use confidential info, or harass a client to obtain compensation. 

7. Fee splitting w/ other attorneys is generally NOT allowed. Except as provided below: 

a. Firm’s partners and associations may pool and split legal fees. Firm may also make payments under a separation or retirement agreement to a former partner or associate. 

b. Lawyer may split fee with another lawyer who is NOT part of the firm if: 

i. Total fee is reasonable
· CA: total fee is not unconscionable and did not raise as a result of the fee sharing.
ii. Fee is divided proportionate to the work done OR each attny assumes joint responsibility for the matter. 

iii. Client agrees to the split in writing that discloses the share that each lawyer will receive.

· CA: also require full disclosure in writing
8. Fee Splitting w/ Non-Lawyers: A lawyer must not share her legal fees w/ non-lawyers except: 

a. Death benefits permitted: allowed to agree to pay death benefits if a lawyer of the firm dies to the lawyer’s family/estate for a reasonable period of time

b. Payment for Unfinished Work: may pay family or estate when the firm finishes the dead lawyer’s work the proportion of total compensation which represents the value of the dead lawyer’s services 

c. Compensation & Retirement Plans: may include non-lawyers in comp. or retirement plan even though plan is based on a profit-sharing agreement.

d. Sharing court awarded fee w/ non-profit: lawyer may share court-awarded fees legal fees w/ non-profit organization that hired or recommended him. 

e. Sale of Practice: lawyer who purchases practice of attny who is dead or disappeared can pay the attny’s estate or family. 

9. Non-compete agreements are NOT allowed: Attorneys shall not enter into agreements that restrict the ability of lawyers to practice after the termination of their employment. If you are leaving firm, the firm cannot ask you to promise not to practice in that area. 

a. CAN restrict your right to practice while working there

b. ALSO can NOT restrict the right to practice as part of a settlement agreement

10. Referrals

a. Lawyer MUST NOT pay people or give anything of value for recommending him. except
i. CAN pay people for designing and running ads and

ii. CAN pay usual fees of legal services plan

iii. CAN pay usual fees of non-profit referral services that has been approved by appropriate regulatory authority such as the ABA – in CA it is the CA State Bar. 

iv. *CA distinction: attny CAN give a GIFT or gratuity to a person who referred the attny so long as the gift was not offered or given in consideration of any promise, agreement, or understanding that such gift would be forthcoming or will lead to gifts for referalls in the future – needs to be clear that there was NO agreement and that it was out of goodness of heart

b. MAY set up reciprocal referral arrangement w/ another lawyer or non-lawyer.
i. Arrangement must NOT be exclusive
ii. Must NOT be indefinite in duration
iii. Referred client is told about referral agreement

iv. Must NOT interfere w/ lawyer’s professional judgment as to making referrals
E. Attorneys Duty to protect the client’s money or property? Attorney is in a fiduciary relationship and has a fiduciary duty.  

1. Attorney must not commingle client funds and personal funds. ** Remember a lawyer has to have a client trust fund account for client funds. It can be separate for each client or one big client account.  Imagine a client gives attorney money to be used to pay discovery costs, this goes into the client account until it is expended. Same w/ a settlement check. 

a. Exception*: attorney can put personal funds in a client account for the sole purpose of paying bank service charges but only in the amount necessary for that purpose. 

b. Large sums for long period: if lawyer given large sums to hold for long period, put I separate interest-bearing account from other clients and the interest belongs to the client

c. Small sums: if client gives lawyer a small sum for a short period of time that is too small to earn any net interest, lawyer must put it into a pooled checking account that earns interest. Under IOLTA, the interest goes to the state bar or legal foundation to fund charitable legal programs. 

2. Funds that must be placed in account:

a. Advances for costs and expenses and legal fees not yet earned MUST be in account. 

b. Funds that are to be used in part to pay lawyer’s fees must be put into a trust account until there is an accounting and severance of the respective amounts due to the lawyer and the client.

i. Exam Tip: an attorney who has received a settlement cheek or other payment to the client may forward the entire sum to the client – for exam purposes this is ethically proper – but as a practical matter most attorneys prefer to put it into client account until an accounting. 

ii. If client disputes money that is due to lawyer, disputed portion must be kept in trust account until dispute is resolved. 

c. Lawyer may refuse to surrender funds to client until a third party w/ an interest in those funds has been paid. 

3. Attorney must keep client’s property safely. If an attorney comes into possession of client’s property to use for exhibits or depos the attorney has to keep it safely and if it is valuable is should probably be in a safety deposit box. 

4. Duty to Record: Attorney must keep a complete, up-to-date, and accurate record of client funds for at least 5 years after representation. 


a. CA 4-100 provides specific guidelines on recording
5. Duty to Render: Must render appropriate accountings to client of all money and property held on behalf of client

6. Duty to Notify: Must notify client promptly when third party turns over money or property on behalf of client. 

7. Duty to pay over: An attorney must pay all money owed to the client promptly. Unless the money is in dispute



