ETHICAL LAWYERING OUTLINE

I. PROFESSIONALISM AND THE PRACTICE OF LAW

A. SOURCES OF REGULATION OF LAWYERS  (Binding)

i) The State – state courts and not state legislatures have ultimate power

ii) Majority of states have rules patterned after the MR of Prof Conduct

iii) Every state has bar association

FEDERAL SYSTEM ( have own admission and rule requirements; usually have to be member of state bar in state in which court sits

B. REQUIREMENTS FOR ADMISSION TO PRACTICE OF LAW

1) Must be GOOD MORAL CHARACTER


-Applicant must be trustworthy


-All aspects of applicant’s past conduct about honesty/integrity are fair game


-Mere conviction of crime doesn’t equal denial; crime must involve “moral 
turpitude” [dishonesty] or be violent crime (if concealed/lied about past 
conduct then that equals moral turpitude even if underlying conduct not MP)


-Take reformation into account


-Applicant has burden to prove good character

2) NO FALSE STATEMENTS/OMISSIONS ON BAR APPLICATION


MR 8.1 ( L must not KNOWINGLY make a false statement of material fact in 
APPLICATION OR DISCIPLINARY MATTER



8.1(b): L must not i) FAIL TO DISCLOSE fact necessary to correct 


misapprehension KNOWN by applicant or L to have arisen or ii) 



KNOWINGLY FAIL to respond to lawful demand for info unless 



privileged under 1.6.

***Citizenship and Residency are NOT valid requirements

C. UNAUTHORIZED PRACTICE OF LAW [UPL] + MULTI JDX PRACTICE

MR 5.5(a): L disciplined for UPL or assisting another in doing so

MR 5.5(b): L CAN’T establish office or hold out to public that permitted to practice in jdx where you’re not

MR 5.5(c): PERMISSIBLE TYPES OF TEMPORARY MULTI JX PRACTICE


-When lawyer NOT disbarred/suspended in any state, may provide legal services 
ON TEMPORARY BASIS In 4 SITUATIONS:


1) ASSOCIATION W/ L WHO ACTIVELY PARTICIPATES IN MATTER


2) PRO HAC VICE (special permission to appear for purposes of THIS 
MATTER ONLY)



-Jx is able to discipline but cant impact license; will impact future 



relations with state bar and they will probably notify home state



-L can conduct prelim activities in state if reasonably believes will be 


admitted PHV



-If local rules require PHV, they govern


3) ADR AOO/RR to practice in home state


4) CATCH ALL: L can temp practice out of state if RR to L’s HOME STATE 
PRACTICE

 

MR 5.5(d): PERMISSIBLE TYPES OF PERMANENT MULTI JX PRACTICE


1) L is SALARIED EMPLOYEE OF ONE CLIENT (in house counsel)



-To litigate, need PHV



-Can’t represent officer of corp if haven’t passed state bar


2) LEGAL SERVICES AUTHORIZED BY FED/LOCAL LAW

***SUBJECT TO DISCPLINE IN BOTH STATES

WHEN FIRM HAS FIRMS IN MULTIPLE JDX’s and unauthorized Ls appear on letterhead, then Jdxional limitations MUST BE NOTED

NON-Ls must NOT engage in UPL (definition of practice of law)

-When DELEGATING work, L must SUPERVISE and must be ULTIMATELY RESPONSIBLE

-L may advise non-L whose employment requires knowledge

-L may help persons appearing PRO SE

-L MUST NOT assist suspended/disbarred L practice law

II. LAWYER-CLIENT RELATIONSHIP

A. FORMING THE RELATIONSHIP

1) EXPRESS

2) IMPLIED


-Conduct of parties


-Whether client REASONABLY BELIEVED atty-client relationship had 


been formed


***If client expresses INTENTION THAT L REPRESENT THEM and L 

IMPLIEDLY AGREES OR FAILS TO REJECT, resulting in REASONABLE 
RELIANCE on lawyer to provide service, THEN A/C RELATIONSHIP 

WHO IS THE CLIENT?

a) Insurance Companies ( majority rule is that when L is retained by the insurer to represent the insured, the insured is the sole C

b) Organizations – L retained represents the organizational entity itself, not any of the organization’s officers, shareholders, etc ( can represent if no conflict

c) A class – L represents the whole class and may make all the decisions about the lit

DEFINING SCOPE OF RELATIONSHIP:

-MR 1.2(c): A L may limit scope if 1) REASONABLE and 2) C gives INFORMED CONSENT


-REASONABLE = 1) disagreements exist about means to be used to reach C’s 
objective and 2) C insists on L’s assistance in violating law or ethics rule

MR 1.2(d): Atty cant counsel someone to commit illegal act but can discuss CONSEQUENCES of such behavior

SCOPE OF AUTHORITY BETWEEN ATTY AND CLIENT

***Client decides on objectives and L decides on means after consultation with C

CLIENT:

1) Acceptance/rejection of settlement offers

2) What plea to enter in criminal case

3) Waiver of jury trial

4) Whether to testify in criminal case

5) Whether to appeal

C’s with DIMINISHED CAPACITY

-If a C is a minor or has a diminished capacity, L has duty to maintain a normal L-C relationship with the C

-When C has diminished capacity and faces sub risk of harm, L may take actions to protect C, including appointment of guardian (and can reveal confidential info to extent necessary)

-L can give Emergency legal assistance to NonC with seriously diminished capacity if reasonably believes the person has no other representative (L wouldn’t seek compensation)

ISSUE OF SETTLEMENT OFFERS:

MR 1.2

-Lawyer must communicate ALL settlement offers to client

-Decision to accept/reject is client’s

COMMUNICATING WITH CLIENT:

MR 1.4(a): L must:

1) PROMPTLY INFORM of any decision that requires C’s INFORMED CONSENT

2) KEEP C REASONABLY INFORMED about STATUS

3) RESPOND PROMPTLY when C makes REASONABLE REQUEST FOR INFO

4) CONSULT WITH CLIENT IF C expects L to do something ILLEGAL/UNETHICAL

***Can withhold info if C likely to react imprudently or if ct order forbids L from sharing info

REJECTING CERTAIN CASES – L may REFUSE employment when:

1) Client’s motive is to HARASS/MALICIOUSLY INJURE

2) FRIVOLOUS CLAIM


-In crim, defense lawyer may force pros to prove every element of offense

3) L INCOMPETENT

4) STRONG PERSONAL FEELINGS IMPAIR ABILITY TO EFFECTIVELY REPRESENT C

5) IMPAIRED MENTAL/PHYSICAL CONDITION would MATERIALLY AFFECT representation

COURT APPOINTMENTS: MR 6.2 ( L must accept except for GOOD CAUSE:


1) To represent C would REQUIRE L to violate law/rule


2) UNREASONABLE FINANCIAL BURDEN


3) C’s cause is REPUGNANT to L

***When ordered to do so by ct, L shall continue representation DESPITE GOOD CAUSE FOR TERMINATING [MR 1.16]

MR 6.2, comment 1 ( L should accept FAIR SHARE of unpopular matters or indigent or unpopular Cs

DUTY OWED TO PROSPECTIVE CLIENT: If no C-L rel, then L must 1) protect CONFIDENTIALITY 2) PROTECT C’s PROPERTY 3) USE REASONABLE CARE in giving legal advice


B. CLIENT FUNDS AND PROPERTY

-CANT COMMINGLE FUNDS – must have separate client trust acct


-EXCEPTIONS:



-BANK FEES



-Portions that CLEARLY belong to L




-When fees are fixed/settled, can remove funds from acct




-Must give C opportunity to object w/in specific period of time




-If there’s dispute, can take UNDISPUTED from acct

C. TERMINATING THE RELATIONSHIP

-Usually relationship continues until task is done, but sometimes relation ends before completion of task when:


1) C FIRES (without cause at anytime) [ct permission for substitution]


2) L MUST WITHDRAW


3) L MAY WITHDRAW

MANDATORY WITHDRAWAL:

MR 1.16(a):

1) Representation will result in VIOLATION OF ETHICAL RULES/other law

2) L’s PHYSICAL/MENTAL CONDITION MATERIALLY IMPAIRS L’s ability to represent C

3) LAWYER IS DISCHARGED

PERMISSIVE WITHDRAWAL:

MR 1.16(b)

1) Withdrawal W/O MATERIAL ADVERSE EFFECT

2) C using L’s services that L REASONABLY BELIEVES is criminal/fraudulent

3) C USED L’s services to perform PAST criminal/fraudulent conduct

4) C insists taking action that is REPUGNANT or which L has FUNDAMENTAL DISAGREEMENT

5) C fails to do something regarding L’s services and has been given warning that L will withdraw unless obligation filled (client refuses to pay fees)

6) UNREASONABLE FINANCIAL BURDEN or case rendered UNREASONABLY DIFFICULT by C

7) OTHER GOOD CAUSE EXISTS

OBLIGATIONS AFTER WITHDRAWAL:

1) REASONABLE NOTICE 

2) TIME to obtain another L

3) REFUNDING ATTY FEES

4) RETURNING ALL PAPERS

WHAT ABOUT THE ATTY FEES? When atty withdraws or discharged w/o cause, QUANTUM MERUIT APPLIES (reasonable value of services even if higher than K price)

III. LAWYER MISCONDUCT

A. MR 8.4: MISCONDUCT GENERALLY

a) ATTEMPTING to violate a rule; KNOWINGLY assist/induce another to violate rule; USING ACTS OF ANOTHER to violate a rule

b) Engaging in CRIM CONDUCT that shows DISHONESTY, UNTRUSTWORTHINESS, and UNFITNESS to practice law


-Crimes must have characteristic RELEVANT TO PRACTICE OF LAW 
(dishonestly, breach of trust, etc)

c) ANY conduct INVOLVING DISHONESTY, FRAUD, DECEIT, MISREP

d) Conduct PREJUDICIAL TO ADMINISTRATION OF JUSTICE

DUTY TO REPORT: 

-MR 8.3(a)+(b) ( L MUST report another L/judge if CONDUCT CASTS A SUBSTANTIAL DOUBT AS TO OTHER L’s HONESTY, TRUSTWORTHINESS, OR FITNESS TO PRACTICE LAW


-Subject to MR 1.6 CONFIDENTIALITY

MR 8.5: DISCIPLINARY AUTHORITY; CHOICE OF LAW

-State bar to which L is member can punish L REGARDLESS of where conduct occurs

-State bar to which L is NOT member CAN PUNISH if L provides or offers to do business therein

***L can be PUNISHED IN BOTH JDXs for conduct

CHOICE OF LAW:

-If conduct relates to proceeding before tribunal, then ethics rules of the jdx of tribunal apply

-For other conduct, rules of jx where PREDOMINANT EFFECT OF CONDUCTS OCCURS APPLIES


-L NOT subject to discipline in either JX if conduct is proper in jx in which she 
REASONABLY BELIEVES THE PREDOMINENT EFFECT will occur

B. COMPETENCE RULES

MR 1.1 ( L shall provide COMPETENT REPRESENTATION to C – i.e. w/ legal knowledge, skill, thoroughness and preparation reasonably nec for representation

-Comment 2, MR 1.1 ( lack of knowledge and skill really means FAILURE TO SEEK IT – every L is capable of competence through NECESSARY STUDY OR ASSOCIATION OF ANOTHER L


-So, L may accept case despite lack of competence IF L can get competent 
through REASONABLE PREPARATION

-Emergency ( L may represent C even if incompetent but can’t exceed what is reasonably required to meet emergency 

-Competence =looking at FACTUAL AND LEGAL ELEMENTS OF PROBLEM

-Maintaining competence through CLE

SUPERVISING ATTY’S DUTIES:

MR 5.1 – L responsible for another L’s violation if

1) L KNOWS about issue and ORDERS/RATIFIES CONDUCT INVOLVED

2) L KNOWS OF CONDUCT when CONSEQUENCES COULD HAVE BEEN MITIGATED BUT FAILS TO TAKE REASONABLE REMEDIAL ACTION

SUBORDINATE ATTY DUTIES:

MR 5.2 – Subordinate is bound by MR even when being supervised, BUT DOES NOT VIOLATE RULES IF ACTS IN ACCORDANCE w/ SUPERVISORS REASONABLE RESOLUTION OF ARGUABLE QUESTION OF PROF DUTY


-Requires subordinate to look into matter

COMPETENCY OF NON-L’s ( same criteria in 5.1 apply

PROFESSIONAL INDEPENDENCE:

1) L CANT SHARE FEES WITH NON-L (can pay salary; not fee %)

2) L CANT FORM PARTNERSHIP with NON-L in venture involving practice of law

-Non-L involvement in Incorporated Firm ( L must NOT practice in law firm authorized to practice for profit if:

1) NonL owns any interest in firm or assoc

2) NonL is corporate director or officer

3) NonL has right to direct/control prof judgment of L

MR 1.3 – DILIGENCE – L must act with REASONABLE DILIGENCE AND PROMPTNESS IN REPRESENTING C


-L must control workload; L should not procrastinate


-L must see that agreed upon matter is completed


-If doubt as to existence of C/L rel or whether ended, L MUST take steps to 
terminate or act with required DILIGENCE

CONTRACTING W CLIENT ABOUT MALPRACTICE CLAIMS:

MR 1.8h says L CANT PROSPECTIVELY LIMIT LIABILITY FOR MALPRACTICE UNLESS CLIENT IS REPRESENTED BY ANOTHER L

SETTLING MALPRACTICE CLAIMS:

-BOTH MR 1.18(h)(2) and CA 3-400(B) state that L MUST NOT SETTLE MALPRACTICE claim with C UNLESS C IS TOLD IN WRITING THEY CAN AND SHOULD SEEK INDEPENDENT COUNSEL AND IS GIVEN REASONABLE OPPORTUNITY TO DO SO!


-L can’t escape discipline by reimbursing C for any loss

IV. ATTORNEY FEES

MR 1.5(b) ( L must reach a clear fee agreement with C, PREFERABLY IN WRITING, EARLY IN THE RELATIONSHIP

MR 1.5(a): DISCIPLINE FOR UNREASONABLE FEE

FACTORS:

1) Time/labor required

2) Novelty/difficulty of questions involved/skill required

3) Whether L is precluded from other work

4) Customary Fee

5) Time limitations

6) Experience, reputation, ability of L

7) Whether fee is fixed/contingent

8) Amount at stake and results obtained

*L may NOT charge C for ordinary overhead; may charge C for ACTUAL COST OF SPECIAL SERVICES (copying, deliveries, etc)

*L cant double bill her time ( while flying to client 1 depo, working on client 2 file

* L may accept property in return for services, provided does NOT involve proprietary interest in COA/subject of lit

*L must NOT make fee arrangement that could cut off services in middle of relationship

* L may permit C to pay fee by credit card/bank loans/ pay interest bearing promissory note

HOURLY/CONTINGENCY FEES:

MR 1.5: Contingency Fees

-Contingency agreement MUST:

1) BE IN WRITING (be reasonable)

2) SIGNED BY C

3) Spell out how fee is calculated; expenses to be deducted from recovery and WHEN deducted; what expenses C must pay

4) AT END OF CONTINGENCY, L must give C WRITTEN STATEMENT showing outcome of the case

***CONTINGENCY NOT ALLOWED IN DOMESTIC RELATIONS/CRIMINAL MATTERS


-EXCEPTION: L may use contingency to recover $ PAST DUE under alimony

NOTE: HOURLY fee arrangements DON’T NEED TO BE IN WRITING

RETAINER v. ADVANCE FEES

1) RETAINER


-Meant to retain L’s availability


-Doesn’t have to be deposited in CTA


-Non-refundable

2) ADVANCE FEES


-Start up $ to cover initial costs


-MUST be deposited in CTA and withdrawn only when earned


-MUST refund what is NOT earned

FEE DISPUTES:

-L may retain DISPUTED amt in CTA until dispute resolved

FEE-SPLITTING WITH OTHER L’s

1) Ls within SAME FIRM may SPLIT FEES w/ former partner/associate under a SEPARATION/RETIREMENT AGREEMENT

2) L may split fee with ANOTHER L FROM DIFF FIRM UNDER 1.5(e) IF:


1) Total fee is REASONABLE


2) Fee split in PROPORTION TO SERVICES performed, or different proportion 
if each L assumes JOINT RESPONSIBILITY


3) C AGREES IN WRITING THAT DISCLOSES SHARE EACH L WILL 
RECEIVE


REFERRAL FEES OR ARRANGEMENTS

MR 7.2(b) – L must NOT give anything in value to person recommending L’s services


EXCEPTION: Non-exclusive client referrals where client is made aware of 
referral arrangement

RECEPIT OF SETTLEMENT FUNDS OR CLIENT PROPERTY

-Must immediately notify client of receipt of settlement check and promptly deposit in CTA

-MR: must maintain records (including 5 year archive)

V. DUTY OF CONFIDENTIALITY

A. ATTORNEY-CLIENT PRIVILEGE (Source: EVIDENCE RULES)

-Basic rule: AC prohibits tribunal from compelling [subpoena] revelation of CONFIDENTIAL COMMUNICATIONS bw L and C [actual/potential] if about prof relationship (for purposes of obtaining legal advice)


-Note: Presence of 3rd party will not destroy confidentiality IF 3rd party present to 
help further AC relationship (family member there for psychological purposes)


-Note: Eavesdroppers doesn’t destroy confidentiality of communication

CLIENT ( AC covers communication leading up to L/C rel, even if rel doesn’t form

***AC DOESN’T ALLOW FOR SUPRESSION OF EVIDENCE ( C cant turn doc into L to protect preexisting doc from discovery

HOLDER: CLIENT – C can CLAIM or WAIVE PRIVILEGE


WAIVER ( failing to claim privilege when opportunity or INTENTIONAL 
revelation of SIGNIFICANT portion of privileged info

NOTE: L can DUTY TO INVOKE (ASSERT) PRIVILEGE if C isn’t there and hasn’t waived it


DURATION: Indefinite --


-DEATH OF L: Privilege Survives


-DEATH OF C: Privilege survives ONLY until final distribution of individual 
client’s estate

RELATED DOCTRINE OF WORK PRODUCT IMMUNITY:

WP attaches to 

-DOCUMENTS/TANGIBLE THINGS (not convo) 

-CREATED IN ANTICIPATION OF LIT

-NOT IN ORDINARY COURSE OF BUSINESS

-BY/FOR C, L or AGENTS of either

*Provides protection against PRODUCTION OF TANGIBLE MATERIALS and NOT underlying info

2 types of WP:

1) LEGAL OPINION (analysis/strategy) – consists of MENTAL IMPRESSIONS OF L


-Highest protection given ( Can NEVER be discovered by opposition EXCEPT 
if actual WP is AT ISSUE

2) ORDINARY ( everything else created during representation


-Can be discovered if opposition establishes:



1) SUBSTANTIAL NEED FOR MATERIAL


2) INABILITY TO GET IT W/O UNDUE HARDSHIP

B. DUTY OF CONFIDENTIALITY

MR 1.6 ( L SHAL NOT REVEAL INFO RELATING TO REPRESENTATION OF C (all info obtained through representation of C)

*Duty concerns not only DISCLOSURE but also USE of the info to disadvantage C, prospective or FORMER C

*Duty NOT destroyed by presence of 3rd party UNLESS info is GENERALLY KNOWN (not generally known if can be obtained only by means of SPECIAL KNOWLEDGE or SUBSTANTIAL DIFFICULTY or EXPENSE)

HOLDER: ATTORNEY; enforced by STATE BAR

EXCEPTIONS: (“may”; not REQUIRED)

1) C’s INFORMED CONSENT/ L has IMPLIED AUTHORITY

2) DISPUTE CONCERNING L’s CONDUCT

3) DISCLOSURE TO OBTAIN LEGAL ADVICE

4) DISCLOSURE REQUIRED BY LAW/COURT ORDER

5) DISCLOSURE TO PREVENT CERTAIN DEATH/SUBSTANTIAL BODILY HARM

6) DISCLOSURE TO PREVENT CRIME/FRAUD that is REASONABLY CERTAIN to result in SUBSTANTIAL FINANCIAL/PROPERTY HARM to someone IF C used/using L’s services


*NOTE: Also applies where atty learns about crime/fraud after commission but 
can still MITIGATE HARM TO OTHERS

-L should FIRST seek to persuade client to take suitable action to obviate need for disclosure. A disclosure adverse to client should be NO greater than the L reasonably believes NECESSARY to accomplish this purpose

OTHER GENERAL NOTES:

1) L must take appropriate measures to SAFEGUARD confidential client info (prevent unauthorized or inadvertent disclosure by L or others)

2) MR 1.8(b) ( L shall not use info relating to representation of client (prospective, former) to DISADVANTAGE OF C WITHOUT INFORMED WRITTEN CONSENT

3) DUTY OF CONFID continues even after AC privilege ends (former clients)

VI. CONFLICTS OF INTEREST

GENERAL RULES: Absent INFORMED CONSENT, L must NOT represent C if COI exists

CONSEQUENCES: If conflict exists BEFORE L takes C’s matter, L must NOT take it. If conflict becomes apparent AFTER and if informed consent doesn’t solve problem, then L MUST WITHDRAW.

CONFLICTS OF INTEREST IMPUTED TO FIRM (includes corp law dept, legal aid office, prosecutors office, etc) –MR 1.10


Exception: Conflicts that are UNIQUELY PERSONAL to L


-Doesn’t apply to non-Ls but they should be screened

A. CURRENT CLIENT CONFLICTS

MR 1.7 – Conflict exists in two situations:

1) Representation of one client will be DIRECTLY ADVERSE to another (can consent but almost always unconsentable); OR

2) SIGNIFICANT RISK that representation of one C will be MATERIALLY LIMITED by L’s own interest, former client, another client, or third person.


EXCEPTIONS – MR 1.7(b):



1) L reasonably believes (objectively) can provide competent rep



2) Rep NOT prohibited by law



3) Rep doesn’t involve claim by one C against another in same lit before 


tribunal



4) Each affected C gives INFORMED WRITTEN CONSENT




CONSENT TO FUTURE CONFLICTS




-L can ask C to consent to future conflicts only if REASONABLE 



and if C truly understands conflicts that can arise




***Diff b/w MR AND CA – MR says if you got waiver in 




beginning and issue arises at later time, have to pull out BUT CA 



says as long as it was signed, you can continue to represent

B. PROSPECTIVE CLIENT CONFLICTS

-If L receives confidential info from prospective client and prospective client has interests that are MATERIALLY ADVERSE to a current client in SAME/SUBSTANTIALLY RELATED MATTER, L OR FIRM CANT REPERSENT CURRENT CLIENT, UNLESS:

1) Both affected and prospective C give INFORMED WRITTEN CONSENT; or

2) L who received info took REASONABLE MEASURES to avoid exposure to more disqualifying info than was reasonably necessary; AND


a) Disqualified L is TIMELY SCREENED From participation and is NOT given a 
part of the FEE; and


b) WRITTEN NOTICE is promptly given to prospective client

C. FORMER CLIENT CONFLICTS

MR 1.9 –

-L CANT represent a new client in SAME/SUBSTANTIALLY RELATED MATTTER if new C’s interests are MATERIALLY ADVERSE to interests of FORMER CLIENT, unless FORMER gives INFORMED WRITTEN CONSENT


*SUBSTANTIALLY RELATED TEST



1) Factual similarity, 2) legal similarity, 3) atty’s involvement in case (did 


atty receive confidential info on the case (usually assumed)

CONFIDENTIALITY ISSUES W/ FORMER CLIENTS

1) Duty of Confidentiality DOESN’T CEASE when rep ends – MR 1.9c

2) L must not OPPOSE FORMER C in any action in which confidential info would be RELEVANT, UNLESS FORMER gives INFORMED, WRITTEN CONSENT

3) L CAN’T use confidential info AGAINST FORMER CLIENT, unless FORMER gives INFORMED, WRITTEN CONSENT

D. CONFLICTS WITH ATTORNEYS PERSONAL INTERESTS

a) TRANSACTIONAL MATTERS – MR. 1.8

-L shall NOT enter into a business transaction w/ C or KNOWINGLY ACQUIRE A PECUNIARY INTEREST ADVERSE TO C UNLESS:

1) Terms are FAIR/REASONABLE

2) Fully DISCLOSED in WRITING in manner that C can understand

3) C ADVISED TO SEEK IND LEGAL COUNSEL

4) CLIENT GIVES INFORMED CONSENT

*Requirements apply even when transaction is not closely related to subject of representation


EXCEPTION: Transaction involves client’s OWN AREA OF BUSINESS(?)

b)GIFTS:

-L CANT SOLICIT SUBSTANTIAL GIFTS (can accept small social gifts) OR PREPARE ON BEHALF OF A C an INSTRUMENT giving L or L’s relative any SUBSTANTIAL GIFT unless L or other recipient is RELATED TO C (spouse, child, grandparent or other relative with whom L maintains familial rel)

-L CAN be named EXECUTOR or fiduciary of an estate BUT must comply with COI requirement and possibly obtain INFORMED CONSENT

c) MEDIA RIGHTS

-L CANT PRIOR TO CONCLUSION of representation negotiate an agreement GIVING L LITERARY OR MEDIA RIGHTS based in SUBSTANTIAL PART ON INFO RELATING TO REPRESENTATION

d) LOANS TO CLIENT

-L shall NOT provide financial assistant to client in connection w/ pending lit, EXCEPT:


1) L may advance court costs of lit (repayment may be contingent on outcome)


2) L representing INDIGENT may PAY court costs/expenses

CA: L can make personal loan but must be in WRITING and L can pay lit expenses but CAN’T give C money for personal use

e) PROPRIETARY INTEREST IN SUBJET MATTER OF LIT

-L can’t obtain such interest, but CAN

1) ACQUIRE LIEN to secure fees

2) Contract with C for REASONABLE CONTINGENT FEE in civil case

f) PERSONAL RELATIONSHIPS

-L’s who are CLOSE RELATIVES (not imputed to firm)

-If they’re engaged, MR 1.7(b) has no general rule but it’s a GENERAL CONFLICT


CA 3-320 says MEMBER shall NOT represent C in which another party’s L is 
spouse, parent, child/sibling, lives with member, is a client of M or has 
INTIMATE PERSONAL REL w/ member UNLESS member informs C in 
writing of relationship

SEXUAL RELATIONSHIP BW L+C


-MR: L shall not have sexual relations UNLESS had prior consensual sexual rel 
(before C/L rel commenced)

NOTE ON MULTIPLE CLIENTS – L must get informed consent before settlement of claims or entering pleas in criminal case (both MR and CA)

E. THIRD PARTY CONFLICTS

a) THIRD PARTY PAYING THE BILL – third party can pay bill IF:


1) NO interference with L’s INDEPENDENCE of judgment or with C/L rel


2) DOES NOT compromise confidential info


3) L gets C’s INFORMED WRITTEN CONSENT

-Sometimes interests of 3rd party may create substantial risk of MATERIALLY LIMITING L’s ability to represent C effectively. When this happens, L may represent C if:


1) L reasonably believes that 3rd party’s interests will NOT adversely effect rep 
and 2) C gives INFORMED WRITTEN CONSENT

F. L SWITCHING FIRMS

a) DISQUALIFICATION OF L’s NEW FIRM


-L shall NOT knowingly represent person in SAME/SUB RELATED matter in 
which former firm represented C 1) whose interests are MATERIALLY 
ADVERSE and 2) about whom L had acquired confidential info that is 
MATERIAL to matter UNLESS FORMER C GIVES INFORMED WRITTEN 
CONSENT

b) DISQUALIFICATION OF L’s OLD FIRM


-Firm NOT prohibited from representing person with interests materially adverse 
to those of C formerly represented by L UNLESS:


1) Matter is SAME/SUB RELATED to that in which former L represented C


2) Any L remaining in firm has material, confidential info

F. CONFLICT RULES FOR CURRENT AND FORMER GOVT EMPLOYEES

MR 1.11 – Private Work FOLLOWING GOVT WORK ON SAME MATTER

-L who leaves gov’t service and enters private practice MUST NOT represent C in MATTER in which L participated PERSONALLY AND SUBSTANTIALLY, UNLESS GOVT GIVES INFORMED CONSENT


Everyone in office DISQUALIFIED, UNLESS


1) L TIMELY SCREENED FROM CASE


2) L NOT APPORTIONED A PART OF FEE


3) WRITTEN NOTICE PROMPTLY GIVEN TO GOVT AGENCY

MR 1.11(c): Subsequent use of info gained during gov’t service

-Gov’t L who receives confidential info about person must NOT later represent private client whose interests are ADVERSE to that person when info could be used to MATERIAL DISADVANTAGE of that person


-Rule only covers info ACTUALLY RECEIVED


Everyone in firm disqualified, UNLESS


1) L is TIMELY SCREENED


2) L NOT APPORTIONTED ANY PART OF FEE EARNED

CURRENT GOVT SERVICE AFTER PRIVATE PRACTICE

-If Conflict, other G lawyer can work on case if L is screened

-If PERSONAL AND SUBSTANTIAL involvement, need former C’s INFORMED, WRITTEN CONSENT to go forward

-NEGOTIATING FOR PRIVATE EMPLOYMENT – when person in gov’t service is working P and S on matter, person must NOT NEGOTIATE for private employment WITH ANY PARTY OR LAWYER INVOLVED IN MATTER


EXCEPTION: LAW CLERKS seeking work after clerkship ends

G. CONFLICTS INVOLVING FORMER JUDGES, ARBITRATORS, ETC

MR 1.12 – L must NOT represent private C in matter in which L participated P and S while serving as a Judge, Adjudicative officer or law clerk UNLESS


1) ALL PARTIES GIVE INFORMED, WRITTEN CONSENT


IMPUTED TO FIRM, UNLESS


1) L TIMELY SCREENED OFF


2) NOT APPORTIONED PART OF FEE


3) WRITTEN NOTICE GIVEN TO PARTIES AND APPROPRIATE 
TRIBUNAL

LAW CLERKS NEGOTIATING FOR PRIVATE EMPLOYMENT


-Law clerks must notify person BEFORE negotiating for private employment 
with party in matter in which law clerk is participating P and S. 

H. ORGANIZATION AS CLIENT

-Ls duty of confid is to CLIENT and so IN-HOUSE duty is to CORPORATION

-If IN HOUSE knows principal is going to act in a way that DOESN’T comply w law, then counsel should do what is in BEST INTEREST OF ORG:

1) First, URGE client rep to act otherwise

2) If no response, go to HIGHEST REPRESENTATIVES (BOD)

3) If despite L’s efforts, client doesn’t address problem and counsel certain that action will result in SUBSTANTIAL INJURY TO CORP, then


*UNDER MR, MAY REVEAL INFO

NOTE: L CANT serve as both DIRECTOR for ORG and as LAWYER for org

VII. ADVERTISING AND SOLICITATION

(1) MR 7.2 ADVERTISING 

a. MR 7.1 Basic Rule – Communications Must Be True and Not Misleading

b. Types of False or Misleading Communications 

i. Outright Falsehoods

ii. True Communications that Mislead – a communication can be true but misleading if it omits a fact that is necessary to make the communication as a whole not materially misleading.
iii. Communications that Create Unjustified Expectations

iv. Unsubstantiated Comparisons 

c. 7.2(b) Limits on Advertising 

i. Fields of Practice – Statements about the fields of law in which the L practices must comply w/ MR 7.4 
ii. Consent of Named Clients – If a lawyer wishes to identify some regular clients in advertisement, the lawyer should get clients consent
iii. Identification of Advertiser – Every advertisement must include the name and office address of at least one lawyer or law firm that is responsible for its content.
iv. Payments for Recommending a Lawyer’s Services –L must not give anything of value to a person for recommending the L’s services EXCEPT: 1) to pay reasonable costs of advertising OR 2) to pay usual charge of LEGAL SERVICE PLAN or Not-for-profit OR QUALIFIED LAWYER REFERRAL SERVICE (approved by appropriate regulatory authority)
v. Reciprocal Referral Arrangements – Lawyers can refer clients to each other, subject to the following restrictions:
1. The arrangement must not be exclusive (i.e. L must not promise to refer all potential clients to his friend and nobody else)
2. The referred client must be told about the arrangement

3. The reciprocal arrangement must not interfere with the lawyer’s professional judgment as to making referrals

4. Reciprocal referral arrangement should not be of indefinite duration and should be reviewed periodically to make sure they comply with the MR.
(2) MR 7.3 SOLICITATION 

a. MR 7.3 – lawyer must not seek fee-paying work by initiating personal or live telephone contact, or real time electronic contact, with a non-lawyer prospect with whom the lawyer has no family, close personal, or prior professional connection
i. Can send truthful, non-deceptive letters to persons known to have a specific legal problem BUT cannot if:
1. L has actual knowledge that potential client does not to be solicited by the lawyer OR
2. The solicitation involves coercion, duress, or harassment. 
ii. Must mark on the communication: “advertising material,” except if sent to close friends, clients, former client, and other lawyers.  Furthermore, this rule doesn’t apply to responses to inquiries made by potential clients.
iii. This rule doesn’t apply if L is offering services for free.
b. Group and Prepaid Legal Service Plans – L is permitted to participate in a group of prepaid legal service plan, even though the plan uses personal contacts and live telephone to offer the plan to persons who are not known to need specific legal services.  Furthermore, a L may personally contact a group that might wish to adopt a legal service plan for its members.
(3) MR 7.4 COMMUNICATION OF FIELDS OF PRACTICE – 

a. Certified Specialist – Some states and private organizations certify lawyers as specialists in a field of law.  A lawyer who has been certified as a specialist in a field may state that fact to the public if the certifying body is identified and if it has been approved by the state or the ABA.
b. Statement of Fields of Practice – In public communications, L may state that he does (or does not) practice in particular fields of law, but must not state or imply that he is a certified specialist except as provided above.  
c. Patent and Admiralty Lawyers – may use designation “Patent Attorney”
(4) MR 7.5 FIRM NAMES AND LETTERHEADS

a. Names of Law Firms – Can have names of retired or dead partners
i. Trade Names – are permitted, provided the name is not misleading and does not imply a connection with a governmental agency or with a public or charitable legal services organization.  
ii. Multistate Firms – must include the jurisdiction where lawyers are admitted to practice.
1. CA doesn’t have comparable rule to 7.5.  But 1-400 says communication can’t contain matter that is misleading and not putting jx limits of attorneys is misleading. 

iii. Using  Names of Lawyers Who Have Entered Public Service – A private law firm must not use the name of a lawyer who holds public office during any substantial period in which the lawyer is not regularly and actively practicing law with the firm.
iv. False Indications of Partnership 
1. Attorneys who merely share office space can’t say they are associates

Associated and Affiliated Law Firms – two law firms can hold themselves to be 
associated if they have close, ongoing relationship and if the designation is not 
misleading.  But using such a designation has a significant drawback – ordinarily 
the two firms would be treated as a single unit for COI purposes.

VIII. CANDOR AND FAIRNESS TOWARD TRIBUNAL
(1) MR 3.1 MERITORIOUS CLAIMS AND CONTENTIONS ONLY
a. Discipline for Asserting Frivolous Position 
i. It is not frivolous to assert a position w/o first fully substantiating all the facts. [Comment 2, MR 3.1]

ii. It is not frivolous to assert a position knowing that vital evidence can be uncovered only through discovery proceedings [id.]

iii. It is not frivolous to assert a position even though the L belies the position will not ultimately prevail. [id.]

b. Defending in Criminal Proceedings – not frivolous to make pros prove prima facie case [MR 3.1]

(2) MR 3.2 DUTY TO EXPEDITE LITIGATION
a. Reasonable Efforts to Expedite Litigation – L has a duty to expedite litigation, consistent with C’s interests
b. Interests of C – Realizing financial or other benefit from otherwise improper delay is not a legitimate interest.

(3) MR 3.3 DUTY OF CANDOR TO THE TRIBUNAL
a. Candor About Applicable Law – An attorney must be candid with the court about the law that applies to the case.

i. False Statements of Law – L has duty to correct false statements of law previously made

ii. Failing to Disclose Controlling Authority – L has duty to disclose a legal authority in the controlling jurisdiction that is directly adverse to the client’s position and that is not disclosed by the other side.

b. Candor About Facts of Case – L is expected to know the assertions made are true or believe it to be true based on diligent inquiry.  When attorney or client cause the judge to misunderstand the facts, failure to speak out is equal to affirmative misrepresentation.   

c. No obligation to Volunteer Harmful Facts – L has not duty to volunteer adverse facts.  This is an adversary system.

i. Exception – Ex Parte Proceedings – When only one party is present in proceedings, L must inform the tribunal of all material facts known to the L that will help the tribunal make an informed decision.

(4) Using False Evidence – L may refuse to offer evidence that L reasonably believes is false [must NOT offer evidence that KNOWS is false], except for a criminal defendant’s testimony on his own behalf (constitutional right). These principles also apply to ancillary proceedings, like depositions.

a. Discovery of Falsity After Evidence Has Been Offered – Steps

i. First, L must tell client to cooperate in withdrawing or correcting the false evidence’

ii. Second, if client will not cooperate, the lawyer should consider asking the court’s permission to withdraw.  Ordinarily, withdrawal is not mandatory, but it becomes mandatory if the lawyer’s discovery of the false evidence creates such a rift b/w the L-C and the L can no longer represent the C effectively.  Withdrawal alone is not sufficient remedial step if it leaves the false evidence before the tribunal.  The lawyer should also move to strike the false evidence or take other steps to cancel out its effect.  

iii. Third, if withdrawal is NOT permitted or will not solve the problem, the lawyer must disclose to the judge, even if it means disclosing the client’s confidential information.  

iv. *** This duty to rectify false evidence expires after final judgment on appeal or time for appeal has expired.  [Comment 13, MR 3.3]

b. False Testimony by Criminal Defendant 
i. ABA Model Rules and Restatement Solution – The same three steps above.

(5) MR 3.4 DUTY OF FAIRNESS TO OPPOSING PARTY AND COUNSEL 
a. Opponent’s Access to Evidence – L cannot unlawfully obstruct another party’s access to evidence.

b. Falsifying Evidence and Assisting in Perjury 
c. Paying Witnesses – L must not pay witnesses.  Except

i. Travel, Meals, Lodging
ii. Loss of Time – (i.e. amount witness would have earned at job, which W missed to testify)

iii. Expert’s Fees – Expert fees cannot be contingent on the outcome of the case

d. Securing Absence or Noncooperation of Witness – L cannot advice person to flee the jdx to avoid being available to testify.   L may, however, advise a person not to voluntarily give information to an opponent or other party if the following conditions are met:

i. The person is a client, or a relative, employee, or agent of a client; and

ii. The lawyer reasonably believes that the person’s interests will not be harmed by not volunteering the information.  [MR 3.4(f)]

e. Violating Court Rules and Order – L must not knowing violate Court Rules and Court Orders – but L may openly refuse to obey such a rule or order for the purpose of making a good faith challenge to validity of rule or order. [MR 3.4(c)]

f. Abusing Discovery Procedures – L must not make frivolous discovery requests or fail to comply with legally proper discovery request made by the adversary. [MR 3.4(d)]

g. Chicanery at Trial – L is subject to discipline for engaging in the following types of chicanery during the trial of a case. [MR 3.4(e)]

i. Referring to Inadmissible Material
ii. Asserting Personal Knowledge of Contested Facts
iii. Asserting Personal Opinions
h. Using Threats to Gain Advantage in Civil Case – L may bring or threaten to bring criminal charges against her adversary in order to gain an advantage in a civil case, provided that the criminal and civil matters are closely related and both the civil case and criminal charges are warranted by the law and the facts.  However, L must not threaten to report adversary counsel for a disciplinary violation in order to gain an advantage for her client in a civil case.  

i. Treating Opponents with Courtesy and Respect 
(6) MR 3.5 DUTY TO PRESERVE IMPARTIALITY AD DECORUM OF TRIBUNAL 
a. Improper Influence – L must not try to influence a judge, court official, juror, or prospective juror by improper means.

b. Improper Ex Parte Communication – while proceeding is pending in a tribunal, L must not have an ex parte communication with a judge, court official, juror, or prospective juror except when authorized by law or court order. 

i. Judges and Court Officials – Generally, a written communication to a judicial officer is not ex parte if a copy of the communication is timely sent to the opposing party.  L must not, however, communicate orally on the merits of a matter with the judge or other official before whom the matter is pending without giving adequate notice to the adversary.  

ii. Jurors and Prospective Jurors – L can’t communicate w/ jurors or prospective jurors about any subject – including the weather.  If juror or prospective juror initiates the communication, L must refuse.  [MR 3.5(b)]

1. Investigation of Prospective Jurors – L can discretely investigate jurors’ background to discover (e.g., bias, relationship w/ party)

2. Post-Trial Communications with Jurors – L can communicate w/ former jurors unless: (1) local law or court order prohibits it; (ii) juror has told L that she doesn’t want to communicate; and (iii) communication involves misrepresentation, coercion, or harassment.

c. Disruptive Conduct – L must not engage in conduct intended to disrupt the tribunal (including depositions) 

d. Statements About Judicial and Legal Officials 
i. False Statements About Judges or Candidates for Public Legal Office – L must not make a statement L knows if false about the qualifications or integrity of a judge, hearing officer, or public legal officer, or about a candidate for a judicial or legal office. 

(7) MR 3.6 TRIAL PUBLICITY 
a. General Rule – L who is connected with a case must not make public statement outside the courtroom that the lawyer should reasonably know would have “substantial likelihood of materially prejudicing” the case. [MR 3.6(a)]

b. Right of Reply – L may, however, make a public statement that a “reasonable L would believe is required to protect the client from substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer’s client. [MR 3.6(c)]

c. Additional Constraint on Criminal Prosecutors – Prosecutor must no make extrajudicial comments that have a “substantial likelihood of heightening public condemnation of the accused.” [MR 3.8(f)]

d. Dry Facts About Case Permitted – L may public state the following “dry facts”

i. The claim, charge, or defense involved (provided there is an accompanying statement that the charge is only an accusation and that the party is innocent until proven guilty);

ii. The names of persons involved (unless the law prohibits it);

iii. Any information that is already in the public record;

iv. The scheduling or result of any step in litigation;

v. The fact that an investigation is ongoing, a request for help in getting information, and a warning of danger (if appropriate); and

vi. Routine booking information about a criminal defendant, such as his name, address, occupation, family status, the time and place of arrest, the names of arresting officers, and the names of investigating officers or agencies.  [MR 3.6(b)]

e. These Rules Also Apply to Associated Lawyers
(8) LAWYER AS WITNESS
a. MR 3.7 – a lawyer cannot act as an advocate at a trial in which the lawyer is likely to be a necessary witness UNLESS:
i. Testimony relates to an uncontested issue
ii. The testimony relates to the nature and value of legal services rendered in the case or
iii. Disqualification of the lawyer would work substantial hardship on the client
1. Courts are narrow-minded in applying this exception.  Mere duplication of legal fees or the loss of a long working relationship with counsel are sometimes held not to constitute substantial hardship.
iv. NOTE: Not imputed to firm – L is permitted to act as an advocate at a trial in which another lawyer in L’s firm is likely to be called as a witness unless precluded from doing so by the conflict of interest rules.
(9) MR 3.8 SPECIAL RESPONSIBILITIES OF A PROSECUTOR – Prosecutor’s main goal is to seek justice, not convict.  

a. Must not Prosecute Without Probable Cause 
b. Protecting Accused’s Right to Counsel 
c. Securing Waiver of Pretrial Rights – P must not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as the right to a preliminary hearing. [MR 3.8(c)]

d. Disclosing Evidence that May Help Defense – P must timely disclose to the defense all evidence and information known to the prosecutor that tends to negate the guilt of the accused or mitigate the degree of the offense.  [MR 3.8(d)]

e. Disclosing Information that May Mitigate Punishment – P must release all unprivileged mitigating information known to the prosecutor (except when a protective order of the court relieves the prosecutor of this obligation) [MR 3.8(d)]

f. Public Statements About Pending Matters –a prosecutor must not make extrajudicial statements that have a “substantial likelihood of heightening public condemnation of the accused.”  P must take reasonable care to prevent investigators, police, employees, and other subordinates from making such statements. [MR 3.8(f)]

g. Subpoenaing Other Lawyers – P must not subpoena another lawyer to give evidence about a client or a former client unless the evidence is not privileged, is essential, and cannot be obtained in another way. [MR 3.8(e)]

IX.  TRANSACTIONS WITH THIRD PERSONS

(1) MR 4.1 TRUTHFULNESS IN STATEMENTS TO THIRD PERSONS
a. Generally, no duty to inform a third person of relevant facts.  But L can’t misrepresent the facts.

b. MR 4.1 – In the course of representing a client a lawyer must not knowingly: 

i. make a false statement of material fact or law to a third person; OR 

1. Distinguish: Conventional Puffery Okay

ii. fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by MR 1.6.

(2) MR 4.2 COMMUNICATION WITH PERSONS REPRESENTED BY COUNSEL
a. When Communication Forbidden – In representing a client, L must not communicate about the subject of the representation with a person the lawyer knows is represented by counsel in the matter, unless that person’s counsel consents, or unless the law or court order authorizes communication.
b. Application to Organizations – Corporations are “persons” for the purposes of this rule.  L must get the consent of the organization’s counsel before communicating with the following constituents of the organization:

i. A person who supervises, directs, or regularly consults with the organization’s lawyer about the matter at hand;

ii. A person whose conduct may be imputed to the organization for purposes of criminal or civil liability; or 

iii. A person who has authority to obligate the organization concerning the matter.

iv. ***Consent is not needed before talking to a former constituent of the organization.  However, when talking with either a present or former constituent, a lawyer must take care not to violate the organization’s legal rights, such as the attorney-client privilege. [Comment 7, MR 4.2]

c. Communications Allowed by the Rule – The rules does not prohibit: (i) a lawyer from communicating with a represented person when the communication is authorized by law or court order or when the communication does not concern the subject of the representation; (ii) represented persons from communicating directly with each other; and (iii) a lawyer from interviewing an unrepresented person who will be called as a witness by some other party.  [Comment 4, MR 4.2]

(3) MR 4.3 DEALING WITH UNREPRESENTED PERSONS – When dealing with an unrepresented party, a lawyer must not state or imply that the lawyer is disinterested.  If L knows or should know that her client’s interests are likely to be in conflict with those of the unrepresented person, she must not give legal advice to that person (other than to get a lawyer).  

(4) MR 4.4 RESPECT FOR RIGHTS OF THIRD PERSONS
a. Heavy-Handed Tactics – cannot embarrass, delay, or burden a third person

b. Documents Sent to Lawyer by Mistake – L must promptly notify the sender.  MR doesn’t address some related questions on which state law is split: e.g., whether the recipient must return the document to the sender, and whether the inadvertent disclosure of the document waives the privilege.  

X. MISCELLANOUS RULES

MR 5.6 – RESTRICTIONS ON RIGHT TO PRACTICE

-L must neither make nor offer employment or agreement that RESTRICTS L’s RIGHT TO PRACTICE AFTER TERMINATION OF RELATIONSHIP (Except for retirement benefits)

-L must neither make nor offer agreement in which a RESTRICTION ON L’s RIGHT TO PRACTICE IS PART OF SETTLTMENT OF C CONTROVERSY

MR 5.7 – LAW RELATED SERVICES

-L are permitted to provide law related services subject to these rules:

-Nonlegal services and legal services provided together

-Nonlegal provided by entity that is controlled by L

-Providing NonLegal to C’s

SALE OF LAW PRACTICE

-L or law firm may sell or purchase a law practice, or area of a practice, including GW if:


1) Seller ceases practice of law (entirely or area to be sold)


2) Written notice to C’s, C has right to retain other counsel and if C doesn’t 
respond within 90 days then consent to transfer is presumed


3) The ENTIRE practice or area of practice is sold to one or more Ls or law firms


***Fees charged to C may not be increased because of the sale
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