INTRODUCTION TO ETHICAL LAWYERING
Most complaints about lawyers:

1.
Lack of caring and compassion (COMMUNICATION)
2.
Poor ethics
3.
Greed
4.
Advertising
*Typically, those in lower socioeconomic groups and those with less personal contact with lawyers have the most positive perception. It may be b/c these groups still see lawyers as 
championing a cause.
Lawyers function as gatekeepers to justice system:

1.
Protect public from client motives.

2.
Uphold laws ourselves and function as leaders in the public.

3.
Provide access to the legal system, e.g., pro bono work.

Three word TIP for interviewing: “Tell me about…”
Moral and Ethical Dilemmas:
· Moral: Of or concerned with the judgment principles of right and wrong in relation to human action or character. 
· Ethics: A system of moral principles or values. The rules or standards governing the conduct of members of a profession.
Armani: Armani appointed to represent murderer who confesses to two other unsolved murders. Armani unable to tell what he knows about locations of girls’ bodies. Community was outraged and the victims’ families were in pain. Armani tried to use information for a plea bargain hoping to keep client off the street. State Bar determined that his actions were ethical. 

Ethical Systems Influencing a Lawyer’s Decision:

~Employer


~Legal Profession

~Adversary


~Justice System

~Personal Ethics

~Client

REGULATION AND DISCIPLINE (CHAPTER 2)
ABA 




v. 



State Bar
Voluntary Organization





Compulsory Organization

Drafted Model Code (into MR in 1983)



Drafted CRPC (State Bar-lic)

Ethics Committee 2000





State Bar Act  (Atty Gen-dis)
Redrafted MR in 2002

Admission in CA:
1.
18 yoa

2.
Good Moral Character

3.
Graduate from accredited law school

4.
Pass the general bar

What is Good Moral Character? Pose no threat to client.

Kwasnik: Kwasnik court focused on the moral issue of not taking care of the family after the accident, but didn’t focus on the legal obligation. Court seemed to be more concerned with whether he was a current threat to clients.
Gossage:  Gossage court focused on the pattern of behavior showing disrespect for the legal system. 
Pro hac vice: Apply to represent client in another jdx ONCE. That jdx is able to discipline, but cannot impact license from another state. Will impact future relations with that State Bar and will probably notify home state. 

*CA does not require that we disclose the violation of another, but does require self-reporting under §6068.
BEGINNING AND ENDING THE LAWYER-CLIENT RELATIONSHIP (CHAPTER 3)
When does a client become a client?

· Person is definitely a client when there is a written K or retainer.

· Person can also become a client without a written agreement.

· On-going clients: Burden on lawyer to show that the on-going client was NOT their client on a particular matter. 

· Quasi-clients: If the person is someone to whom you owe a duty b/c they have come to you for advice or assistance, then they may be a client.

To whom does an attorney owe a duty?
· Prospective Client

· Invited Reliance

· Non-client Intended to Benefit

· Breach of Fiduciary Duty

· 1.16(a)~mandatory withdrawal; 1.16(b)~permissive withdrawal.

· In determining whether lawyer may permissively withdraw, the court mainly focuses on PREJUDICE. See Holmes v. YJA Realty Corp. and Kriegsman v. Kriegsman.
Ruskin v. Rogers: Typically, a client has a right to discharge their attorney at any time, with or without cause. However, an exception may exist where prejudice would be caused to the other party, witnesses, and the court. 

Rosenberg v. Levin: Lawyer discharged without cause is entitled to the reasonable value of his services on the basis of quantum meruit, but recovery is limited to the maximum fee set in the K entered into for those services.

Three ways court may evaluate value of services in discharge:

1.
K: expectation damages; coa accrues when breach of K occurs.

2.
Quantum Meruit: reasonable value of services rendered prior to dismissal; coa accrues 


when lawyer is fired. Problem w/ this measure when ultimate amount recovered is less 


than value of services (may cause client to stay). Potential issue in cases in which client is 


liable to attorney before they have recovered anything. 

3.
Quantum Meruit w/ Limitation: value of services limited by K ceiling price; coa 


accrues when recovery is collected.

*CA follows pure quantum meruit calculation w/ coa accruing upon recovery.

CA B&P §6068: Duties of Attorney

· Court will consider whether the client has NO other means to obtain legal services. 

· Court will make distinction b/t truly indigent and those that have difficulty in obtaining legal services. 
COMPETENCE AND DILIGENCE (CHAPTER 6)
Competency



v.


Malpractice
Bar discipline issue





Civil law issue
Prosecuted by bar attorneys




Attorney civilly sued by client

Client is a witness





Results in $ for prof. negligence

Results in discipline affecting license

Malpractice Professional Negligence Claim:

· Owe a duty of care to the client
· Breached duty of care (standard and custom in industry; more than error in judgment)
· Damages
· Proximate cause of damages
· Actual cause of damages (underlying cause would have been viable; case w/i case)
CRPC 3-400: Limiting Liability to Client
· Difference b/t MR: Cannot K to limit member’s liability to client for professional malpractice.
CLIENT-LOYALTY: FEES AND FIDUCIARY DUTIES (CHAPTER 5)
*Reasonable fees are analogous to a basic speed law (reasonable under a given set of circumstances). 
· Reasonableness of fees is usually determined at the time fee agreement was made. However, amount involved and results obtained will be considered in a contingency fee arrangement. 
CRPC 4-200: Fees for Legal Services
· Can’t be illegal or unconscionable.
CA B&P §6148: Fee Agreements
· If reasonably foreseeable that total expense to client will be over $1,000, shall be in writing.
CONFIDENTIALITY (CHAPTER 7)
Sources of Confidentiality Rules:

· Duty of Confidentiality: MR 1.6 and CA §6068/CA 3-100

· Attorney-Client Privilege: §954
Attorney Client Privilege


v. 


Duty of Confidentiality
Source: Evidence Rule





Source: Ethical Rule

Holder: Client







Holder: Attorney duty

Applies: All communications b/t




Applies: All information
An attorney and client; to request




obtained as a result of rep. 

for submission of comm. as evidence.



of client.

Enforcement: Court or other comp. body.



Enforcement: State Bar.

Exceptions:







Exceptions:

Consent (client is holder)





Inf. Consent/Imp. Authority
Self-defense (958)






Self-defense

Crime or fraud (956)






Advice

Deceased client (957)






Court order/other law

Prevent future harm-






Prevent future harm-

death or injury (956.5)





Death/Injury

Lawyer attesting witness (959)




Financial Injury (MR)

MR 1.6, Comment 16: Confidentiality of Information

· 1.6(b)(6) seems to indicate that an attorney can reveal when ordered by the court to do so. 

· 1.6 applies even to prospective clients.  

· Under 1.6, no obligation to reveal, but may be other obligations that attorney is required to do. 
CONFLICTS OF INTEREST (CHAPTER 11)
Conflicts with Third Parties

Steps to analyzing a conflict of interest:

1.
Identify the client.

2.
Determine if a conflict exists.

3.
Decide whether the representation may be undertaken despite the conflict.

4.
If so, consult with the client (obtain informed consent in writing).
CA 3-100: Confidential Information of a Client

(A) A member shall not reveal information protected from disclosure by Business and Professions Code section 6068, subdivision (e)(1) without the informed consent of the client, or as provided in paragraph (B) of this rule.

(B) A member may, but is not required to, reveal confidential information relating to the representation of a client to the extent that the member reasonably believes the disclosure is necessary to prevent a criminal act that the member reasonably believes is likely to result in death of, or substantial bodily harm to, an individual.

(C) Before revealing confidential information to prevent a criminal act as provided in paragraph (B), a member shall, if reasonable under the circumstances:

(1) make a good faith effort to persuade the client: (i) not to commit or to continue the criminal act or (ii) to pursue a course of conduct that will prevent the threatened death or substantial bodily harm; or do both (i) and (ii); and

(2) inform the client, at an appropriate time, of the member's ability or decision to reveal information as provided in paragraph (B).

(D) In revealing confidential information as provided in paragraph (B), the member's disclosure must be no more than is necessary to prevent the criminal act, given the information known to the member at the time of the disclosure.

(E) A member who does not reveal information permitted by paragraph (B) does not violate this rule.
· 3-100(c): Sets out the steps that a member must go through before they reveal.

· 3-100, Comment 2: The broadness of the rule.

· 3-100, Comment 6: Deciding to reveal information as permitted.

· 3-100, Comment 7: Information from a non-client.

· 3-100, Comment 10: Not affecting the attorney-client relationship.
MR 1.8(f): Conflict of Interest Current Clients: Specific Rules
· 1.8 guides us when someone else is paying the bill.

· CA rule comparable to MR 1.8.

· MR allows rep. after “consultation.” CA allows rep. after “disclosure.”

· Have to consult with the party who is paying to explain who the client is and the attorney-client privilege.
MR 1.13(b): Organization as Client

· 1.13(b): Requires disclosure to a higher authority.

· Have to take action if there has been a legal violation.

· If no legal violation, should still disclose to a higher authority (duty of loyalty).

· Go up the chain.
MR 1.13(c): Organization as Client

· 1.13(c): Lawyer MAY reveal if highest authority does nothing AND it is going to result in a substantial injury to the organization.

· 1.6: Can go outside of the organization if the injury fits one of the exceptions.

· 1.13: Can go outside if meet the criteria EVEN IF you don’t think it fits under 1.6.
CRPC 3-600: Organization as Client

· If go up the chain in CA (and no one does anything), then should withdraw.
· Same as 1.2(d). Cannot represent organization in illegal activity.

Conflicts between the Lawyer and Client

· Concurrent Client Conflicts: MR 1.7, 1.8

· Prospective Client Conflicts: MR 1.7

· Former Client Conflicts: MR 1.7, 1.9

· Imputed Client Conflicts: MR 1.10

· Special Rules for former government lawyer: MR 1.11

· Special Rules for former judicial officer: MR 1.12
MR 1.7(b): Conflict of Interests Current Conflicts

· 1.7 v. 3-310: 1.7 is really a reasonableness standard. If there is a conflict, then go through 1-4 to continue representation. 3-310 requires informed written consent of each client AND must give written disclosure.
· 1.7, Comment 22: Can ask for waiver for future conflicts, but client has to have a full understanding of the material risks that the waiver entails.
CRPC 4-300(A): Purchasing Property at a Foreclosure or Sale

(A) A member shall not directly or indirectly purchase property at a probate, foreclosure, receiver's, trustee's, or judicial sale in an action or proceeding in which such member or any lawyer affiliated by reason of personal, business, or professional relationship with that member or with that member's law firm is acting as a lawyer for a party or as executor, receiver, trustee, administrator, guardian, or conservator.

(B) A member shall not represent the seller at a probate, foreclosure, receiver, trustee, or judicial sale in an action or proceeding in which the purchaser is a spouse or relative 

of the member or of another lawyer in the member's law firm or is an employee of the member or the member's law firm.

CRPC 4-210: Payment of Personal or Business Expenses (incurred by or for client)
(A) A member shall not directly or indirectly pay or agree to pay, guarantee, represent, or sanction a representation that the member or member's law firm will pay the personal or business expenses of a prospective or existing client, except that this rule shall not prohibit a member:

 (1) With the consent of the client, from paying or agreeing to pay such expenses to third persons from funds collected or to be collected for the client as a result of the representation; or

(2) After employment, from lending money to the client upon the client's promise in writing to repay such loan; or

 (3) From advancing the costs of prosecuting or defending a claim or action or otherwise protecting or promoting the client's interests, the repayment of which may be contingent on the outcome of the matter. Such costs within the meaning of this subparagraph (3) shall be limited to all reasonable expenses of litigation or reasonable expenses in preparation for litigation or in providing any legal services to the client.

(B) Nothing in rule 4-210 shall be deemed to limit rules 3-300, 3-310, and 4- 300.
CRPC 5-210: Member as Witness
· In CA, 5-210 applies in jury trials. Believe judge would be able to make the distinction.
MR 1.10: Imputation of Conflicts of Interest

· CA does not have a comparable rule. Imputation is handled on a case by case basis. 

· Rosenfeld Factors/Substantially Related Matters:

· Factual similarity

· Legal similarity

· Nature and extent of the attorney’s involvement with the case
ADVERTISING AND SOLICITATION (CHAPTER 12)
Advertising v. Solicitation:

· Advertising: A general communication to the public at large.
· Solicitation: Contact directly b/t an attorney and the prospective client.
CANDOR (CHAPTER 8)
Trilemma-Trust, Confidentiality, and Candor:

· Seek client’s trust and find out everything the client knows.

· Preserve the client’s confidences.

· Act with candor toward the tribunal and other parties.
FAIRNESS (CHAPTER 9)
Fairness: What are the issues involved?
· Truthfulness/Justice

· Bias

· Civility

· Respect

· Tactics

· In relationship to:

· Jurors

· Witnesses

· Other attorneys

· Court

Balancing Act: Advocacy and Fairness:

The procedure of the adversary system contemplates that the evidence in a case be marshaled competitively by the contending parties. Fair competition in the adversary system is secured by prohibitions against destruction or concealment of evidence, improperly influencing witnesses, obstructive tactics in discovery procedure and the like.
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