ETHICAL LAWYERING
ABA Model Ethics Rules
· ABA Model Code and ABA Model Rules
· Not controlling in any jurisdiction unless adopted (similar to Model Penal Code)
· Most states adopt rules similar to Model Rules
· ABA ethics opinions and MRs are non-binding, persuasive authority
California Rules
· California Rules of Professional Conduct – adopted by the State Bar
· State Bar Act, enacted by the CA legislature
· Case Law also creates ethical rules for conduct
Discipline of California Lawyers
· Supreme Court has ultimate authority for imposing discipline
· Discipline operates through State Bar Court, which makes recommendations to the Supreme Court
· Burden of proof is on bar when imposing discipline, but on attorney when seeking reinstatement 
Kinds of Discipline
· Private reprove: slap-on-the-wrist, State Bar may send the attorney a letter, information never released to the public
· Public reprove: information about the attorney’s punishment/warning/violation published in the state bar journal, made available to the public
· Disbarment: attorney removed from the State Bar
· Suspension or probation: attorney suspended for period of time – must completely stop practicing law for length of suspension
CA State Bar Requirements for Admission
· Applicant must be at least 18
· Must have good moral character (honesty, respect for the law, respect for the rights of others)
· Must have completed two years of college/have attained the intellectual ability equivalent to two years of college
· Register with examining committee as law student 90 days after beginning law school
· AND any of the following:
· Get a JD or LLB from an accredited school approved by the ABA
· Studied law diligently and in good faith for at least 4 years at a school authorized to give professional degrees that requires attendance for at least 270 hours/year
· OR study in a law office under the supervision of a member of the CA Bar for at least five years continuously (and actively been engaged in the practice of law)
· OR in the chambers under the personal supervision of a judge
· OR by any combination of the methods above
· Pass the professional responsibility/legal ethics exam
· Pass the general bar exam
· Have passed a law school exam administered by the examining committee after completion of the first year of law study
· Doesn’t apply to students who complete first year of study at an accredited school OR to someone who passed bar in another state 
· Kwasnick
· Kwasnick applying to CA state bar – had previously been in car accident, had judgment against him
· Applicant must show good moral character (has burden)
· Car accident was in 1970, the other driver was killed and the family filed wrongful death claim
· Kwasnick pays judgment in small increments, then eventually files for bankruptcy, wipes out all his debt
· Applies to FL Bar, has trouble
· Investigation finds out that he used bankruptcy to avoid paying the rest of the judgment from the wrongful death lawsuit (while he had money to pay for his wife’s college and their expensive house)
· Next applies to CA Bar
· Has to take the lawyer exam (the easier bar exam) and have practiced for 4 years
· Moral character: has to fill out detailed questionnaire – self-disclose anything that calls character into question (has to be something very serious)
· Kwasnick has unblemished record aside from the bankruptcy issue
· Also submitted letters from judges and other lawyers with his application to demonstrate good moral character
· Had chance to show rehabilitation (long career as lawyer)
·  absence of proven conduct/acts which are considered manifestations of “moral turpitude” necessary for admission to bar
· OR show rehabilitation 
	California Rule
	ABA Model Rule
	Notes

	1-110 Disciplinary Authority of the State Bar
· Members of state bar must comply with rules and conditions attached to public/private reprovals, or any other discipline administered by the state bar
	
	

	1-120 Assisting, Soliciting, or Inducing Violations
· Member can’t knowingly assist in, solicit, and induce a violation of the ethical rules
	
	

	1-200 False Statement Regarding Admission to the Bar
· Member shall not knowingly make false statement on an application for admission to the State Bar
· Can’t further the application of someone the member knows is unqualified in character/education
· CAN serve as counsel for an applicant seeking admission to state bar in proceedings related to a false statement 
	MR 8.1 Bar Admission and Disciplinary Matters
· Applicant for admission shall not make a false statement of material fact, OR
· Fail to disclose necessary facts to correct a misapprehension
· Can’t fail to respond to a lawful demand for information (unless covered by 1.6)

	Rules basically the same, except CA requires that a member also may not help someone further an application for admission if they have bad moral character/lack of necessary education 

	1-300 Unauthorized Practice of Law
· Member can’t aid someone in the authorized practice of law
· Member can’t practice law in a jurisdiction where it would be a violation of their regulations to do so
	MR 5.5 Unauthorized Practice of Law
· Can’t practice law in a jurisdiction where doing so would violate their law, OR
· Assist someone who is not a member of the bar in an activity that = unauthorized practice of law
	RULES ARE THE SAME



Requirements to Appear in Federal Court
· Simple procedure, come get sworn in to CA Bar, everyone remains standing and federal judge swears you in all at the same time
· To be member of the federal bar, have to be member of the state bar where the federal bar sits
· For 9th Circuit:
· Have to be member of the bar of any of the states in the 9th Cir
· Be of good moral character
· File application, take oath, pay fee
· Have another member move for your admission
· For U.S. Supreme Court:
· Must have been practicing in a state within the U.S. for at least 3 years 
When you can practice law in another state
· Pro hac vice – “for this time only” – allows a lawyer to practice/appear in a state where the lawyer is not a member of the bar
· In CA, lawyer admitted with CA attorney as co-counsel in CA litigation
· HANDOUT – UNAUTHORIZED PRACTICE OF LAW AND EXCEPTIONS TO PROHIBITION
	California Rule
	ABA Model Rule
	Notes

	1-300 Unauthorized Practice of Law
· Can’t practice law in a jurisdiction where doing so would mean violating that jurisdiction’s law
· EXCEPTIONS FOR CA???
	MR 5.5(c) Multijurisdictional Practice
· lawyer admitted in another U.S. jurisdiction (and not disbarred anywhere) may provide temporary legal services IF:
· he works in association with a lawyer who is admitted to the jurisdiction’s state bar
· the matter is reasonably related to a pending/potential proceeding in a jurisdiction that the member (or person he’s working with) is authorized to appear 
· or reasonably related to pending mediation, arbitration, alternative dispute resolution in the jurisdiction

	

	
	MR 8.5(a) Disciplinary Authority; Choice of Law
· if a lawyer who is not admitted to the state bar practices in the jurisdiction (or offers to provide legal services there)  he may be subject to the disciplinary authority of that jurisdiction (and possibly his own) for the same conduct 
	



Professional Misconduct
· In re Mountain 
· Adoptions attorney disbarred after basically selling babies to the highest bidder
· First clients that intended to adopt the baby reported attorney when they found out he had terminated his representation of them for another couple who would pay him more
· Lawyer lied to them, took money for improper purpose
· Told couple baby had complications, but actually agreed to represent a different couple for a larger fee
· Droclak v. State Bar of CA
· Interrogatories come in for P, lawyer meets with P, answers interrogatories
· Has client go over it, make sure it’s correct  give client verification form to sign, saying that it’s all good
· Droclak had clients sign verification forms first (before reviewing)
· P House comes in to see him, has personal injury claim she wants to make, signs verification form
· Gets request for interrogatories, can’t reach House  lawyer uses verification form to submit discoveries request
· Defense counsel eventually finds out House has been dead for over two years (notices date on verification forms don’t match)
·  lawyer suspended for two years (suspension stayed), actually suspended for 30 days, and two years probation 
	California Rule
	ABA Model Rule

	Causes for Suspension/Disbarment:

B&P 6102 Conviction of Crime; Notice of Pendency of Action; Record of Conviction; Proceedings
· Conviction of a felony/misdemeanor involving moral turpitude = cause for suspension/disbarment 
· District attorneys must notify state bar immediately once charges filed (identify attorney, describe charges and alleged facts)
· State bar transmits record of conviction to the Supreme Court

B&P 6103 Disobedience of court order; Violation of Oath of Attorney’s Duties

B&P 6104 Unauthorized Appearance

B&P 6105 Permitting Misuse of Name (letting someone else use your name to pose as an attorney)

B&P 6106 Moral Turpitude, Dishonesty or Corruption Irrespective of Criminal Conviction (any act committed that involves moral turpitude or dishonesty, even if not a crime)

B&P 6106.1 Advocacy of Overthrow of Government as Cause for Disbarment or Suspension 

B&P 6106.5 Insurance Claims; Fraud

B&P 6106.9 Sexual Relations Between Attorney and Client (atty may be disciplined if he/she conditions legal services on client’s promise to engage in sex; if atty coerces/intimidates client into sex; if atty continues representation of client who he/she is having sex with, and sexual relations could damage/prejudice the client’s case)

	MR 8.4 Misconduct
· It is professional misconduct if lawyer:
· Violates rules/helps someone else violate rules
· Commits criminal act reflecting on honesty/trustworthiness/fitness as a lawyer
· Engages in conduct involving dishonesty, fraud, deceit or misrepresentation
· Engages in conduct prejudicial to administration of justice
· Tries to influence improperly a gov’t official
· Knowingly assists judge in conduct that is violation of rules 



Reporting Professional Misconduct
· CA attorneys must self-report, while under the Model Rules lawyers must report the misconduct of other attorneys that raises a substantial question about their honesty, trustworthiness, fitness, etc. 
	California Rule
	ABA Model Rule

	B&P 6068 Duties of Attorney
· It is the duty of an attorney to:
· (i) cooperate and participate in any disciplinary investigation or other regulatory/disciplinary proceeding pending against himself/herself
· BUT atty still has 5th A privilege against self-incrimination 
	MR 8.3 Reporting Professional Misconduct
· Lawyer who knows that another lawyer is violating rules (doing something that calls into question honesty/trustworthiness) must inform the appropriate professional authority
· Same thing for judges
· BUT rule doesn’t require atty to violate 1.6





BEGINNING AND ENDING THE LAWYER-CLIENT RELATIONSHIP
Forming a Client Relationship and Declining Representation
· Restatement (3d) of the Law Governing Lawyers, §14
· a relationship between lawyer and client arises when a person manifests to a lawyer the person’s intent that the lawyer provide legal services for the person, AND either:
· 1) the lawyer manifests to the person consent to do so, OR
· 2) the lawyer fails to manifest a lack of consent to do so, and the lawyer knows or reasonably knows that the person will reasonably rely on the lawyer to provide those services 
· Lawyers generally free to decline representation, but are subject to statutes prohibiting discrimination
· Ex. Lawyer may decline a representation the lawyer feels is inconvenient or repugnant 
· BASIC RULES:
· Lawyer should refuse employment when:
· 1) the client’s motive against the other side is to harass or injure them
· 2) there is no legal or factual support for a cause of action/defense (can’t be legally/factually frivolous)
· 3) lawyer is too busy to competently handle the case
· 4) lawyer’s personal feelings about the case are so strong that it would impair his representation
· 5) his mental/physical condition impairs his ability 
· Lawyer is never required to take a case, except when appointed by the court
· Can still decline appointment if you can show good cause (repugnant case, financial burden, violation of the rules)
· Atty-client relationship can be established orally, doesn’t require a writing
· Fee agreements must be in writing, but a relationship can arise orally without any payment of money or agreement of payment
· If person reasonably relies on lawyer to provide legal advocacy (usually established when person discloses confidential information)
	California Rule
	ABA Model Rule

	2-400 Prohibited Discriminatory Conduct in Law Practice 
· Lawyer shall not unlawfully discriminate/knowingly permit unlawful discrimination on the basis of race, national origin, sex, sexual orientation, religion, age or disability when accepting/terminating representation 
	MR 1.16 Declining or Terminating Representation 
· Can’t represent someone if it requires violating the rules
· If the lawyer’s mental/physical condition impairs his ability

	3-200 Prohibited Objectives of Employment
· Atty can’t take case when he knows that it will include bringing a claim to harass or maliciously injure the other party, OR
· When it will present a claim/defense that is not warranted under existing law (unless supported by good faith)
	MR 4.4 Respect for Rights of Third Parties
· Lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person 
MR 3.1 Meriorious Claims and Contentions 
· Lawyer shall not bring/defend a proceeding unless there is basis in law and fact (not frivolous) 
· Exception for criminal proceedings (lawyer can defend client with every legal defense available)

	B&P 6068(h) Duties of Attorney
· Atty must never reject, for any consideration personal to himself, the cause of the defenseless or the oppressed DIFFERENCE: There is no CA rule comparable to 6.1, but Board of Governors of State Bar adopted resolution that urges lawyers to devote a reasonable amount of time to pro bono (at least 50 hours). But not required. 

	MR 6.1 Voluntary Pro Bono Service
· Lawyers shall aspire to complete 50 hours of pro bono legal services per year
· 
MR 6.2 Accepting Appointments
· If court wants to appoint you to case, you should not seek to avoid it except for good cause, such as:
· 1) representing client would result in violation of the rules OR
· 2) unreasonably financial burden on atty, OR
· 3) client’s cause is so repugnant, it would impair the atty-client relationship 
· ** lawyers have ethical obligation to accept unpopular matters or indigent or unpopular clients (part of pro bono expectation)



Duties to Prospective Clients
· BASIC RULES:
· Restatement §15: Even if no attorney-client relationship is created, the lawyer still has the duty to:
· Protect the prospective client’s confidential information (includes declining to represent another party in the same matter if it would be harmful to the prospective client)
· Protect any property the prospective client has given the attorney
· Use reasonable care in giving the person legal advice 
Ending the Client Relationship
· Usually, attorney-client relationship will last until the work the lawyer was hired to do is complete
· It may end prematurely when:
· 1) the client fires the attorney
· 2) the lawyer must withdraw
· 3) the lawyer may withdraw
· A client can consent to withdrawal (best approach), but if they don’t  court must be involved 3-700 – lawyer must write motion to the court asking to be released from representation 
· Hard motion to write, lawyer still required to maintain client’s confidentiality
·  motion must be based on generalized statements
	California Rule
	ABA Model Rule

	3-700 Termination of Employment
· In general, lawyer should not withdraw without permission from the tribunal (when it is required) AND shall not withdraw until reasonable steps taken to avoid prejudice to the client – notice, time to find new representation, etc.
· Mandatory Withdrawal
· Lawyer must withdraw (with permission from the tribunal) when:
· Client bringing claim without probable cause and to harass/maliciously injure the other party, OR
· Representation will result in violation of rules, OR
· Mental/physical condition impairs representation
· Permissive Withdrawal
· A lawyer can’t ask to withdraw unless:
· The client insists on a claim/defense that doesn’t exist under law, no good faith basis for it, OR
· Seeks to pursue an illegal course of action, OR
· Insists course of conduct that is illegal under rules
· Other conduct makes it unreasonably difficult to represent client effectively, OR
· Insists that member engage in conduct contrary to judgment and advice of state bar (even if the rules allow it), OR
· Breaches agreement/obligation for expenses/fees
· Inability to work with co-counsel is adverse to client’s best interests, 
· Physical/mental condition creates impairment, 
· Client knowingly and freely assents to termination of employment, OR
· Member believes in good faith that the tribunal will find good cause for withdrawal 
· Attorney should return client papers and property, any leftover advance fees 
	MR 1.16 Declining or Terminating Representation
· A lawyer shall NOT represent a client, or shall withdraw from representation when:
· Representation will result in violation of the rules/law
· The lawyer’s physical/mental condition impairs ability
· Lawyer is discharged (fired)
· A lawyer MAY withdraw when:
· It can be accomplished without material adverse effects on the interest of the client
· The client persists in a course of action the lawyer thinks is criminal/fraudulent
· The client is using the lawyer to commit a crime/fraud
· The client insists on taking an action the lawyer believes is repugnant
· The client substantially fails to meet an obligation to the lawyer and has been given reasonable warning the lawyer will withdraw if he doesn’t meet that obligation
· Representation will result in an unreasonable financial burden on the lawyer
· Other good cause exists
· Lawyer has to give notice/seek permission from tribunal. If court refuses, lawyer must continue representation (even in light of showing of good cause)
· Upon termination, lawyer must take steps to reasonably protect client (give them time to find someone else, give back papers and property, refund any advance fees, etc.)
DIFFERENCE: where it simply won’t hurt the client, the Model Rules allow the attorney to withdraw (1.16(b)(1)). BUT CA rules won’t (3-700(C)).
DIFFERENCE: Model Rules allow atty to keep client papers if the client has not paid the bill (retaining lien under 1.16) if it won’t damage the client’s interest. BUT can’t do that in CA – atty has to return client’s papers and property whether bill has been paid or not. 



















Firing an Attorney
· Ruskin v. Rodgers
· BASIC RULE is that client can fire lawyer at any time for any reason
· But in this case, the client fired the lawyer during cross-examination
· Court prevented him from doing so because it was extremely disruptive to the rest of trial and to all parties involved
· Attorney’s fees if fired midrepresentation:
· Hourly basis – client pays for the number of hours attorney has logged thus far in representation
· Contingency basis – three possibilities:
· 1) Contract rule: attorney recovers for the full contract price
· 2) Quantum Meruit: attorney recovers for the reasonable value of her services
· 3) Modified Quantum Meruit: the attorney recovers for the reasonable value of her services, but is limited to no more than contract amount 
· Rosenberg v. Levin
· Court adopts modified quantum meruit rule: if the client decides to fire the attorney mid-representation, the client must pay whatever is the fair value of the work the attorney has already completed  
· Contract proviso included minimums and maximums
· Modified quantum meruit rule limits recovery to the maximum amount of the contract fee in all premature discharge cases involving both fixed and contingency employment contracts 
· Avoids penalizing client for changing attorneys 
· Fracasse v. Brent
· CA rule: only quantum meruit – lawyer is entitled to the reasonable value of the services performed 

COMPETENCE AND DILIGENCE, AND UNAUTHORIZED PRACTICE
Basic Rules
· If a person holds themselves out to be an attorney in responding to a question on an internet forum – that person is practicing law (and is therefore subject to all of the ethical rules)
· When considering Competence and Diligence, consider:
· When is a lawyer subject to discipline under the ethical rules?
· When is a lawyer subject to liability for legal malpractice?
Competence
· MR 1.1 – a lawyer shall provide competent representation to a client
· Competent representation requires:
· 1) legal knowledge
· 2) skill
· 3) thoroughness
· 4) preparation reasonably necessary for representation 
· 3-310 Failing to Act Competently
· A member shall not intentionally, recklessly, or repeatedly fail to perform legal services with competence
· “Competence” in any legal service shall mean to apply the 
· 1) diligence
· 2) learning and skill, AND
· 3) mental, emotional, and physical ability reasonably necessary for the performance of such service 
	California Rule
	ABA Model Rule

	1-100(B) Definition of Law Firm
· Pretty much the same as MR
	1.0 Terminology 
· “firm” or “law firm” denotes a lawyer/lawyers in a partnership, professional corporation, sole proprietorship, or other association employed in legal services or in the legal department of a corporation

	1-310(B) Forming a Partnership with a Non-Lawyer
· Member shall not form a partnership with a person who is not a lawyer if any of the activities of that partnership include the practice of law
DIFFERENCE: CA has no direct rule on screening. WAITING FOR RESPONSE FROM WOOD ON WHETHER IT IS PERMITTED. 


	1.10 Imputation of Conflicts of Interest – General Rule
· When lawyers work together in a firm, none of them can knowingly represent a client when any one of them would have a conflict of interest (to current/former clients) in doing so, UNLESS:
· The conflict is based on personal interest of one lawyer, and won’t limit the representation of the client, OR
· The lawyer with the conflict is screened out, written notice is given to the client, and the former client is given notice
· If a lawyer leaves a firm, the firm isn’t prohibited from representing new clients with conflicts to that lawyer’s former clients, UNLESS
· The matter is the same/substantially related to that in which the former lawyer represented the client 
· A lawyer still in the firm has information protected that is material to the matter


	2-300 
· Substantially similar, but CA is more permissive
· Allows sale of less than the whole practice
· Doesn’t require that the seller cease to engage in private practice of law in geographic area/jurisdiction
· Requires client’s written consent for transfer of his case
· Distinguishes situations where seller represents a decedent
· Addresses situations where substitution req’d by tribunal
· Addresses confidentiality 
	1.17 Sale of Law Practice 
· A lawyer can sell/purchase a law practice, as long as:
· The seller ceases to engage in the private practice of law/in the area of practice (geographic and jurisdictional)
· Entire practice is sold to one or more lawyers/firms
· Seller gives written notice to each client about the proposed sale and their right to find different counsel

	No CA equivalent 
	2.1 Advisor
· When a lawyer represents a client, she should exercise independent and professional judgment, and give candid advice
· Think about the moral, economic, social, and political factors that are relevant to your client


	No CA equivalent 
	2.3 Evaluation for Use by Third Persons
· A lawyer can evaluate a matter affecting a client for the use of someone else IF the client believes making that evaluation is compatible with the lawyer-client relationship
· If the evaluation is going to affect the client’s interests adversely  can’t provide it without client’s informed consent
· Information protected by confidentiality 


	No CA equivalent
· BUT, California Judicial Council has proposed standards of conduct for arbitrators and mediators which include disclosure requirements 
	2.4 Lawyer Serving as Third-Party Neutral 
· Lawyer can act as mediator/arbitrator, help two parties who are not clients come to a resolution
· Lawyer must tell both parties she is not representing them – and make sure to explain her role in the matter so they don’t think she is  (explain the difference between mediator/arbitrator and a lawyer who represents a client) 


	2-400 Prohibited Discriminatory Conduct in a Law Practice
· Member shall not discriminate or knowingly permit discrimination (in the management/operation of their practice) on the basis of race, national origin, sex, sexual orientation, religion, age, or disability 

No CA equivalent, but 3-110 includes that duty to act competently include duty to supervise the subordinate attorney and nonattorneys. 

CA state bar has disciplined lawyers for not adequately supervising subordinate attorneys and nonlawyers. 
	5.1 Responsibilities of Partners, Managers, and Supervisory Lawyers
· Partners (or other lawyers who have manager authority) shall make reasonable efforts to be sure that everyone is conforming to the Rules of Professional Conduct
· \A lawyer who is directly supervising must make reasonable efforts to ensure that other lawyers are following the rules
· Lawyer is responsible for another lawyer’s violation of the rules IF:
· The lawyer ordered that conduct, OR
· The lawyer is a partner who has manager authority, knew of the conduct at a time when it could have been avoided, and failed to take action 


	No CA equivalent
· No safe harbor for subordinate attys in CA
· Atty is subject to discipline for any willful breach of the rules under 1-100 
	5.2 Responsibilities of Subordinate Lawyer 
· Lawyer is still bound by the rules, doesn’t matter if you’re acting under the direction of another person
· Subordinate lawyer DOES NOT violate the rules if she acts in accordance with her supervisor’s directions on something that is arguable (when the answer is vague/unclear  can’t hold subordinate responsible for following directions) 


	No CA equivalent 
	5.3 Responsibilities Regarding Nonlawyer Assistance
· For nonlawyers who are employed by a firm/lawyer:
· Partner/managing attys have to make sure the firm has effect measures that reasonably assure the nonlawyer will follow the rules
· Lawyer directly supervising the nonlawyer must make reasonable effect to make sure the person is following the ethical obligations of a lawyer 
· Lawyer is responsible for the nonlawyer’s conduct the same way they would be for a subordinate lawyer 


	1-320 Financial Arrangements with Non-Lawyers
· Same as MR, but CA adds exception to rule against sharing fees to allow attorneys to pay referral fees 
· CA rule says lawyer can’t pay nonlawyer for securing a client and can’t give anything of value to any representative of the media in return for publicity 
DIFFERENCE: traditional referral fees allowed in CA so long as the referral fee is not used as an inducement to obtain future referrals. 
Model Rules don’t allow referral fees – referring lawyer can only be paid in proportion to the services performed. 









	5.4 Professional Independence of a Lawyer
· Lawyer/firm can’t share legal fees with a nonlawyer, EXCEPT
· If there’s an agreement to pay money over a reasonable period of time after the lawyer’s death to his estate/beneficiaries 
· Same if a lawyer buys a practice of a lawyer who has died
· If the lawyer included them in their retirement plan
· Lawyer can’t form a partnership with a nonlawyer if any of their activities will include the practice of law
· If someone hires a lawyer for legal services, that person can’t direct the lawyer’s professional judgment 









	1-500 Agreements Restricting a Member’s Practice
· Substantially similar to MR, but broader
· Prohibits atty from participating in making an agreement that restricts the right of a member to practice law
· Case cannot be settled on the condition that an attorney refrain from representing other clients in similar litigation 
	5.6 Restriction on the Right to Practice
· Lawyer can’t participate in making a partnership, shareholders, operating, employment, or other type of agreement where the lawyer is restricted from practicing after the relationship ends (except if the agreement is for retirement benefits)
· Can’t make an agreement where a restriction on the lawyer’s right to practice law is the settlement of the controversy 


	No CA equivalent 
	5.7 Responsibilities Regarding Law-Related Services
· Lawyer has to operate under the rules for law-related services IF:
· The circumstances are not different than normal legal services
· The person receiving the services reasonably believes they are receiving legal services (because the atty didn’t do a job enough job of explaining the difference)
· Law-related services are anything that might reasonably be performed in conjunction with legal services (and are not prohibited)



Malpractice
· Violation of ethical rules = Malpractice?
· State Bar Court: has jurisdiction over lawyers who violate state bar ethics
· Authority over attorney discipline (could be private/public reproval, suspension, disbarment)
· Regulations necessary to protect the public, and punish/rehabilitate those who break the rules  regulates the profession
· Some rules are mandatory, others are aspirational (ex. pro bono requirement)
· Civil Court: forum for legal malpractice
· Place for client to recover damages from an attorney
· Causes of action for Legal Malpractice:
· 1) Breach of Fiduciary Duty – breach of confidence, mishandles client’s money, etc.
· 2) Negligence – missing statute of limitations (most common cause of action)
· 3) Intentional Tort – stealing client’s money
· 4) Breach of Contract	
· Negligence – most common form of malpractice
· 1. Duty
· Duties can be owed to third parties (invited reliance), as well as to clients
· Even to prospective client (duty of confidentiality)
· Beneficiaries 
· 2. Standard of Care
· Attorney is expert  standard should be the same standard/level of care than a reasonably atty of the same skill and knowledge would use
·  if attorney says that he/she has an area of expertise  must practice to level of a reasonable attorney with the skill and knowledge in that area of expertise 
· 3. Breach of Duty
· If courts differ on the grounds of the mistake  could be defense to malpractice
· Must be settled, well-informed judgment
· Any malpractice that arises out of litigation results in a case within a case – have to prove that the client would have won (BUT-FOR CAUSATION)
· 4. Causation 
· Have to show that client would have won
· 5. Harm
· Ci
· Lawyers can’t be held liable in legal malpractice for tactical decisions based on well-informed judgment 
Vicarious Liability
· If a law firm is organized as a partnership without limited liability  each partner is liable jointly and severably with the firm
Malpractice InsuranceDIFFERENCE: California lawyers must disclose to clients in writing if they do not have malpractice insurance IF they anticipate providing more than four hours of service. 
Model Rules don’t have same requirement. 

· 3-410: you have to tell client whether you have malpractice insurance or not
· CA lawyers are not required to obtain insurance, but if they don’t  they must inform their clients
Top Reasons Lawyers Get Sued
1. Calendaring Mistakes – something blows the statute of limitations
2. Taking on matter for which you’re not competent – area of law not within your specialty 
3. Withdrawal disputes – leaving client high and dry
· 3-700: lawyer must give client back their file, can’t refuse to turn over file just because client hasn’t paid
· Must go through arbitration to recover fees
4. Lawyers pursuing fee
· Whenever lawyer files claim against client for fees, crossclaim for legal malpractice
·  don’t sue over fees, go to arbitration first
· Lawyer has duty to offer arbitration first 
	California Rule
	ABA Model Rule

	3-110 Failing to Act Competently
· Member shall not intentionally, recklessly, or repeatedly fail to perform legal services with competence
· Same requirements for competence (but in addition – physical, mental, and emotional ability needed)
· If member doesn’t have the sufficient knowledge when they take the case, they can perform services competently by associating with other lawyers who have more experience in the area OR researching 
	1.1 Competence
· A lawyer shall provide competent representation to a client
· Requires legal knowledge, skill, thoroughness and preparation reasonably necessary for representation

	No direct CA equivalent
· But CA rules require attorney to promptly communicate with client
	MR 1.2 Scope of Representation and Allocation of Authority Between Lawyer and Client
· Lawyer should abide by client’s decisions about the objectives of the representation
· Lawyer can take action on behalf of the client, as the representation implies
· Lawyer shall abide by client’s decision whether to settle or to take a plea/go to trial
· Just because lawyer is representing client, doesn’t mean he/she endorses the client’s views (political, social, moral, etc.)
· Lawyer can limit scope of representation if the limitation is reasonable, and the client gives informed consent
· Lawyer can’t counsel client to engage in criminal/fraudulent act

	Defined by rule on competence. 
	MR 1.3 Diligence
· Lawyer shall act with reasonable diligence and promptness in representing a client
· No procrastinating (missing statute of limitations, negligence, most common claim for legal malpractice)

	3-500 Communication 
· Member should keep client reasonably informed about significant developments
· Must promptly comply with reasonable requests for information and copies of significant documents when necessary to keep client informed

3-510 Communication of Settlement Offer
· Member shall promptly communicate all terms and conditions of any offer made to client in criminal matter
· AND all amounts, terms, and conditions of any written offer of settlement in all other matters
	MR 1.4 Communication
· Lawyer must promptly inform the client of any decision/circumstance where client’s informed consent is required
· Must consult with the client about which means should be used to accomplish client’s objectives 
· Must keep client reasonably informed about the status of her case
· Must promptly comply with reasonable requests for information
· Must consult with the client about any relevant limitation on the lawyer’s conduct (when lawyer knows client wants lawyer to do something not permitted by the rules)
· Lawyer should explain everything clearly enough to allow client to make well-informed decision 


	3-400 Limiting Liability to a Client
· A member SHALL NOT contract with client to prospectively limit liability for malpractice, OR
· To settle a claim for the member’s liability to the client for malpractice, unless client is informed in writing to seek independent advice 
DIFFERENCE: Model Rules say that a client must be represented by independent counsel before making an agreement with a lawyer to limit the lawyer’s liability for malpractice. BUT, CA does not allow an attorney to prospectively limit their liability (or for a client to agree to it)





	MR 1.8(h) Conflicts of Interest: Current Clients: Specific Rules
· Lawyer CAN’T make an agreement to limit their liability for malpractice unless the client is independently representing in making the agreement 
· Lawyer CAN’T settle claim/potential claim for liability with an unrepresented client/former client unless that person is advised in writing to seek independent advice 



Limiting the Scope of Representation
· MR 1.2 – the scope of services to be provided by the lawyer may be limited by agreement with the client or by the terms under which the lawyer’s services are made available to the client
· BUT limitation must be reasonable under the circumstances 
· Agreements limiting the scope of representation 
· Consider the ethics of limited representation – is the lawyer providing second-rate services?
· Client offers flat fee  lawyer takes risk of litigation become complicated, difficult, or time-consuming
·  NOT unethical to take agreement to limit scope of representation, but litigation almost impossible to predict
· Never know what might come up, limits amount lawyer is entitled to regardless of amount of work completed 
· Lawyer CAN make/offer agreement that she will only take case through the trial level and not through appeals 
· In family law case, a lawyer can refuse (through written agreement with client) to go to court
· Base agreement on working/collaborating with the other side
· “collaborative lawyering” – high incentive for both sides to avoid litigation, work everything out through mediation/collaboration 

ATTORNEY FEES AND FIDUCIARY DUTIES
	California Rule
	ABA Model Rule

	2-200 Financial Arrangements with Lawyers 
· No dividing fees with other lawyers from other firms UNLESS
· Client consents in writing to the division and the terms of the division
· Total fee charged is not increased because of the split
· Referrals are okay, but not if they are for a promise to keep referrals coming in future 
	MR 1.5 Fees
· A lawyer SHALL NOT make an agreement for/charge/collect an unreasonable fee
· Factors to consider when determining fee:
· Time and labor required (novelty of case, skill req’d)
· Whether taking this case will effect lawyer getting other clients in the future
· Fees usually charged in the locality for similar services
· Amount involved in case and results obtained
· Time limitations imposed by client/circumstances
· Nature and length of relationship with client
· Experience, reputation, ability of lawyer
· Contingency or fixed fee?
· Scope of representation and basis for the rate/fee should be communicated in writing to the client (including any changes that occur)
· Contingency fees okay, but must be in writing, signed by client, stating the method fee is determined (percentages for trial/appeal), litigation, other expenses that will be deducted
· Agreement must clearly notify client for expenses she’s liable for (regardless of winning/losing)
· NO CONTIGENCY FEES for:
· Domestic relations matters – where fee is contingent on divroce and alimony
· Defendants in criminal cases 
· Can divide fees between lawyers in different firms IF:
· Division is proportionate to services performed, both lawyers assume responsibility for representation
· Client agrees to arrangement (confirmed in writing)
· Total fee is reasonable 

	
	MR 1.8(e) Conflict of Interest: Current Clients: Specific Rules
· Lawyer CANNOT provide financial assistance to client in connection with litigation, UNLESS:
· Lawyer is advancing court costs, and repayment is contingent on outcome of the case
· Lawyer is representing indigent client, and may pay court costs and expenses of litigation on behalf of the client 

	[bookmark: _GoBack]4-100 Preserving Identity of Funds and Property of a Client
· Parallels MR 1.15, but is more detailed
· Can maintain client trust account outside the state but UNLIKE 1.15, requires client’s written consent 
· Portion of client’s funds that belong to an atty must be drawn at the earliest reasonable time
· DIFFERENCE: attoy must comply with any order for an audit of records by the CA state bar (MR doesn’t require that)
· 
	MR 1.15 Safekeeping Property
· Lawyer can hold client’s property (or property of third persons) in connection with representation – kept separate from lawyer’s property
· Funds should be kept in separate accounts, other property identified and appropriately safeguarded
· Lawyer must keep complete records of all funds and property (and for at least five years after representation ends)
· Lawyer can deposit his money into client’s account ONLY to pay bank service charges
· All advance fees must be placed in client’s trust account, lawyer can withdraw as earned
· Notify client immediately when property/funds received 
· If property is in dispute  lawyer should keep it separate until dispute resolved (and return anything not in dispute) 



