ETHICAL LAWYERING

OUTLINE

RULE 1.1: COMPETENCE
· L shall provide competent representation to C 

· Requires legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation

· Knowledge/skill usually judged by standard of a general practitioner, sometimes expertise in particular field. 

· Consider: complexity/specialized nature of matter, L’s training/experience in field, preparation/study, feasibility of referral 

· L need not necessarily have special training or prior experience to handle legal problems

· L may accept C if L can become competent through reasonable preparation or by associating w/ another L
· Single act of incompetence generally not punishable

· The required attention and preparation are determined in part by what is at stake
· CA 3-110 ( SAME 
RULE 1.2: SCOPE OF REPRESENTATION
· L shall abide by C’s decisions re: objective of representation and shall consult w/ C as to the means by which the objectives are pursued 

· C makes decisions re: settlement, pleas, juries, testifying 

· C can authorize L to take certain act w/o consultation, may revoke authority at any time

· No rules re: settling disputes over means of achieving objectives

· L may withdraw if fundamental disagreement

· C may discharge 

· Representation does not constitute endorsement of C’s values/beliefs/actions/etc. 
· L may reasonably limit the scope of the representation if C gives informed consent 

· Must still be competent but limited scope informs degree of preparation required from L
· No equivalent in CA, but idea covered in 3-400 comment
· L shall not counsel C to engage or assist C in conduct that L knows is criminal or fraudulent, but L may discuss the legal consequences of any proposed course of conduct and may counsel or assist C to make a good faith effort to determine the meaning and application of a law 

· L can still give honest opinions about consequences likely to result from C conduct
· Consider whether L is presenting analysis of law (ok) or recommending means by which a crime can be committed (not)
· If C has already begun conduct, L cannot assist with furthering criminal conduct and must withdraw
· May have to disaffirm opinion/document/etc. 
· If L comes to know that C expects lawyer to do something shady, L has to consult them about limits of their conduct
· CA 3-210 ( SAME 
RULE 1.3: DILIGENCE
· L shall act w/ reasonable diligence and promptness in representing C 

· Lawyer must:
· Act on behalf of client despite personal inconvenience or opposition
· Take whatever lawful and ethical measures are required to vindicate a client’s cause
· Act with commitment and dedication to interests of the client
· Act with zeal in advocacy upon client’s behalf 
· L does not have to press for every advantage
· Lawyer must control work load so they can handle the matter competently 
· Lawyer has a duty to act with reasonable promptness though can ask for a reasonable postponement if it does not prejudice the client
· Solo practitioner should prep a plan to designate another L to review C files, notify Cs and take action if SP dies or becomes disabled  

RULE 1.4: COMMUNICATION
· L shall promptly inform C of any decision or circumstances requiring C’s informed consent 

· DNA when prior discussions w/ C have resolved what action C wants L to take ( NOT IN CA
· CA 3-510/B&P 6103.5: L shall promptly communicate to C:

· All terms and conditions of any offer made to C in a criminal manner; and

· All amounts, terms and conditions of any written offer of settlement made to C in all other matters

· L shall reasonably consult w/ C about the means by which C’s objectives are to be accomplished

· L shall keep the C reasonably informed about the status of the matter 

· In some circumstances, L may be justified in delaying transmission of info when C would likely react imprudently 
· CA 3-500 ( SAME 

· L shall promptly comply w/ reasonable requests for info
· L shall consult w/ C about any relevant limitation on the L conduct when L knows that C expects assistance not permitted by the rules

· L should explain a matter to the extent reasonably necessary to permit C to make informed decisions 
RULE 1.5: FEES
· L shall not charge or collect an unreasonable fee. 

· Factors for determining reasonableness include:
· Time & labor
· Novelty & difficulty 

· Likelihood that taking case will preclude other employment 

· Fee charged is customary in the locality for similar legal services

· Amount involved & results obtained

· Time limitations

· Nature & length of professional relationship w/ C

· Experience, reputation, & ability of L 

· Fixed or contingent  

· CA 4-200 ( SAME 
· L cannot charge “illegal or unconscionable” amount BUT similar factors used (adds C’s informed consent to fee as factor)
· L may require advance but is obliged to return unearned portion

· L may accept property as payment but not a proprietary interest in the litigation

· Fees shall be communicated to C, preferably in writing, before or w/in reasonable time after commencing representation. 

· CA B&P 6148: Written agreement required in any case where costs and fees are expected to exceed $1k

· Contingent fees ok except for in domestic relations or criminal cases. 

· Agreement must be in writing signed by the client and must include:

· Percentages in event of settlement, trial, or appeal; 

· Static: flat contingency fee

· Sliding Scale i.e. 25% if case ends before trial date; 35% b/w trial and judgment 45% appeal

· Based on dollar amount won- 

· Litigation and other expenses

· Client pays nothing

· Atty advances costs and client pays for them later regardless of outcome

· CA B&P 6147: Does not prohibit contingent fees in domestic relations matters or in criminal cases BUT CA Supreme Court has said no contingent fees in criminal cases (domestic = ???)
· L cannot share fees w/ another L not in the same firm unless (1) division is in proportion to service performed, (2) C agrees in writing and (3) the total fee is reasonable. 

· CA 2-200: L shall not divide a fee for legal services with a non-partner L unless (1) C has consented in writing and full disclosure has been made of terms of division and (2) total fee charged by all Ls is not increased for division

RULE 1.6: CONFIDENTIALITY
· L shall not reveal info relating to the representation of C unless:

· C gives informed consent OR
· Disclosure is impliedly authorized in order to carry out the representation 

· L may reveal information relating to the representation of C to the extent L reasonably believes necessary in following case: 

· To Prevent/Remedy Harm to Others 
· Reasonably certain death or substantial bodily harm

· To prevent C from committing crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another in furtherance of which the C has used L’s services
· To prevent, mitigate, or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from C’s commission of crime or fraud in furtherance of which the C has used L’s services
· This does not apply when C has committed a crime or fraud thereafter employs L for representation.

· In Self-Defense 

· To secure legal advice about L’s compliance w/ rules

· To establish a claim or defense on behalf of L in a controversy b/w L and C, to establish a defense to a criminal charge or civil claim against the L based on conduct in which C was involved or to respond to allegations in any proceeding concerning L’s representation of C

· By Court Order
· CA 3-100: Only a permissive exception for prevention of a criminal act that L reasonably believes is likely to result in death of, or substantial bodily harm to, an individual. 

· Requires that L make a good faith effort to persuade C not to commit act and inform the C of the L’ ability to reveal information. 

· If L discloses, L must withdraw unless obtains C’s informed consent. 
· Factors listed in comments re: considerations.
· Purpose: To encourage C to talk openly; trust is the hallmark of relationship

· Confidentiality applies not only to matters communicated in confidence but also to all info relating to the representation regardless of the source

· Reveal information only to extent necessary
· Duty continues after A/C relationship ends and survives the death of C

RULE 1.7: CONFLICTS OF INTEREST: CURRENT CLIENTS
· L shall not represent C if it involves a concurrent conflict of interest that is directly adverse to another C OR poses the significant risk that the representation of one or more C will be materially limited UNLESS L believes he can competently and diligently represent both Cs, who are not asserting claims against each other, and both give informed, written consent. 

· Resolution of a COI requires L to:
· Clearly identify the C or Cs
· Determine whether a COI exists
· Decide whether the representation may be undertaken despite the existence of a conflict; and 
· If conflict = contestable ( obtain informed, written consent 
· Non- contestable conflict governed by state law 
· If conflict arises when meeting w/ prospective C, must decline 
· If conflict arises while representing both, must withdraw 
· CA 3-310 ( SAME + L shall not accept or continue representation of C w/o providing written disclosure to C where:

· L has or had any kind of relationship with a party or witness in the same matter or w/ another person who will be affected substantially by resolution of the matter; or

· L has or had a legal, business, financial, interest in the subject matter of the representation

· + CA 3-320: L shall not represent in a matter in which another party’s L is the spouse, parent, child, or sibling of the L, lives w/ the L, or has an intimate personal relationship w/ the L, unless L informs C of the relationship and gets consent (in writing). 

· NOTE: for MR do traditional 1.7 conflict analysis for relationships w/ other side’s L ( should always tell C and get informed, written consent
RULE 1.8: CONFLICTS OF INTEREST: CURRENT CLIENTS: SPECIFIC RULES
· L shall not enter into a biz transaction w/ C OR acquire ownership or $ interest adverse to C UNLESS (1) terms are understandable, in writing and are fair and reasonable to the C, (2) L tells C in writing to seek advice of independent counsel, and (3) C give informed, written consent to all terms.  

· CA 3-300 ( SAME 

· CA 4-300 ( SAME RE: buying property
· L cannot use info re: representation of C to C’s disadvantage w/o informed consent 

· No solicitation of gifts from C or preparation of instrument giving L gift unless related, but acceptance ok so long as not substantial i.e. property. 

· CA 4-400 ( SAME 

· L cannot negotiate literary/media rights to portray the litigation 

· L shall not provide financial assistance to C in connection w/ pending or contemplated litigation 

· Exceptions:

· L can advance court costs and expenses of litigation w/ repayment contingent on outcome of matter

· L representing indigent C can pay costs and expenses

· CA 4-210: L cannot pay personal or business expenses of a prospective or current C but may (1) pay 3rd party related to litigation w/ C consent, (2) loan C money after employed so long as a promise to repay in writing, and (3) advance court costs and expenses of litigation w/ repayment contingent on outcome of matter.
· L shall not accept 3rd party payment UNLESS (1) C gives informed  consent, (2) information remains confidential, and(3) 3rd party does not interfere w/ L’s independence of professional judgment [tie to 5.4]
· Insurance company pays for L to represent policy-holder. In case of conflict, L’s duty it to policy-holder. If an actual conflict comes up, insurer has to pay for independent L for insured.
· Consider re: public interest lawyers being paid by organization

· CA 3-310 ( SAME

· L can represent multiple Cs so long as no concurrent conflict of interest but cannot enter into aggregate settlement or plea w/o informed, written consent of each C 
· CA 3-310 ( SAME

· L shall not make an agreement prospectively limiting their malpractice liability UNLESS C is independently represented in making the agreement. 

· CA 3-400: Cannot prospectively agree not to sue L for malpractice
· NOTE: Need not carry insurance but must inform C if don’t   

· L shall not settle a claim for malpractice with an unrepresented C UNLESS C has been advised in writing and is given a reasonable opportunity to seek the advice if independent counsel.
· CA 3-400 ( SAME
· L shall not acquire a proprietary interest in the matter EXCEPT for liens or contingent fees. 

· L shall not have sexual relationship w/ C UNLESS consensual and existed before representation. 

· CA 3-120/B&P 6106.8: L cannot condition representation on sex, coerce or influence sexual relations, or continue representation if sex causes L to render services incompletely or if it will prejudice C’s case.
· Where L has sex w/ C of another L at same firm, C’s L not liable.
· ALL OF THE ABOVE RULES ARE IMPUTED TO FIRMS ^^^

RULE 1.9: DUTIES TO FORMER CLIENTS
· L cannot represent another C in the same or substantially related matter in which that new C’s interests are materially adverse to the interests of a former C unless former C gives informed consent in writing. 

· Former prosecutor prosecuted C. Cannot later represent C in civil suit against government re: the same transaction.

· L represented multiple Cs in a matter. Cannot latter represent one of the Cs against the other Cs in the same or a similar matter. 

· L who represented businessperson and learned extensive financial information cannot later represent their spouse in divorce. 

· L shall not knowingly represent a new C in the same or substantially related matter in which L’s former firm previously represented a C whose interests were materially adverse to the new C and about who L acquired confidential information. 

· L’s who formerly represented C shall not thereafter use information to the disadvantage of the former C except as rules permit or when info has become generally known OR reveal information related to the representation except as rules permit or require.

RULE 1.13: ORGANIZATIONS AS CLIENTS
· L representing organization owes loyalty to entity, not persons w/in entity.
· If an organization’s constituent speaks w/ L in that person’s organizational capacity, the communication is confidential.

· If L knows that an officer or employee is/intends to/refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization or violation of law that might be imputed to the organization and that is likely to result in substantial injury to the organization, then L shall proceed as is reasonably necessary in the best interest of the organization typically by referring the matter to higher authority of board. 

· If highest authority refuses to address in a timely manner and L believes violation is reasonably certain to result in substantial injury to the organization, L may reveal info related to the representation to the extent the L believes necessary to prevent injury. 
· DNA if discovered info via internal investigation

· If L is terminated or withdraws due to this, must inform highest authority.

· CA 3-600: L cannot reveal information and can only withdraw 
· L must explain to individuals that the entity is the L’s C if the individual’s interests are adverse to entity. 
· If fails to do so, may be on hook for treating ind. as prospective C w/ confidentiality implications ( could create conflict w/ org
· L can represent any of organization’s directors, officers, etc., if the entity consents to the dual representation.
RULE 1.15: SAFEKEEPING PROPERTY
· L has a duty to safekeep C’s property and thus, fees/expenses paid in advance should go in a separate client trust account. 

· L can pay bank fees, but otherwise, no comingling of funds.

· L should only withdraw fees as earned or expenses as incurred 

· L should keep records of the account for 5 years after termination of A/C relationship.

· L must promptly inform C when funds or property are received.

· If there is a dispute, disputed amount must remain in client trust account. Arbitration preferred for settling such disputes.
· CA 4-100 ( SAME 

RULE 1.16: DECLINING OR TERMINATING REPRESENTATION
· L has an ethical duty to reject or withdraw from a case if 
(1) representation would result in a violation of a rule or law,
(2) L’s mental or physical condition would materially impair ability to represent C, or 
(3) L is discharged.
· CA 3-700: L must reject or withdraw if
(1) if L knows C is bringing an action/raising a defense w/o PC, to harass or maliciously injure any person
(2) L’s physical or mental condition renders it unreasonably difficult to carry out the employment effectively

· L may withdraw if: 
(1) can be done w/o material adverse effect on C’s interests, 
(2) C insists on illegal criminal or fraudulent course of conduct or has so acted involving/using L’s services, 
(3) C insists upon taking action that L considers repugnant or with which L has a fundamental disagreement, 
(4) C fails substantially to fulfill an obligation to L regarding L’s services and has been given reasonable warning that L will withdraw unless the obligation is fulfilled, 
(5) unreasonable financial burden, 
(6) C unreasonably difficult, or 
(7) other good cause.
· CA 3-700: L may withdraw if:
(1) C insists on bringing a claim or defense not warranted by law and unsupportable by good faith argument  

(2) C seeks to pursue illegal course of conduct
(3) C insists L pursue illegal course of conduct 
(4) C is unreasonably difficult

(5) C insists L engage in contrary to L’s judgment and advice 
(6) C breaches $ agreement (no notice requirement)
(7) Representation likely to result in a violation of a rule or law
(8) Inability to work w/ co-counsel 
(9) L’s mental or physical condition renders it difficult for L to effectively carry out employment
(10) C knowingly and freely assents
(11) L believes in good faith a court would find good cause 
· L must comply w/ applicable law re: notice to or permission from the court for termination.
· Generally required to give court notice if L’s name is on any papers i.e. pleading, response, etc. 
· Where ordered to do so by court, L shall continue representation 

· CA 3-700 ( SAME 

· Upon termination, L shall take steps to the extent reasonably practicable to protect C’s interests.
· I.e. reasonable notice to C, allowing time for employment of other L, surrendering papers and property to which C is entitled, refunding any advance of fee not been yet earned 
· CA 3-700 ( SAME BUT L may not hold C’s file hostage ( must “promptly” return all of C’s papers and property upon termination
· FOR EXAM: Never hold papers hostage for payment
· C is free to terminate A/C relationship at any time w/o cause, subject to liability for payment of services rendered 

· L discharged w/o cause is entitled to the reasonable value of his services on the basis of quantum meruit BUT recovery is limited to the max fee set in the contract entered into for those services
· If L was handling matter on a contingent fee basis, she may collect only if the client is successful - because that is the only way she would have collected had she remained on the case
RULE 1.18: DUTIES TO PROSPECTIVE CLIENT
· L has a duty of confidentiality to prospective C, even if no A/C relationship develops. 
· L should limit first meeting to only such information needed to detect actual/potential conflict. 

· Can condition initial conversation on prospective C’s informed consent that information disclosed will not prohibit L from ultimately representing a different C in the same matter.

· No CA equivalent but case law says duty owed regardless of if hired

· L shall not represent C w/ interests materially adverse to a prospective C in the same or substantially related matter UNLESS the conflict is only potential and both affected C and prospective C give written, informed consent OR L who discovered conflict is timely screened off, gets no fees from case, and written notice if given to prospective C.
· If no exception applies, conflict is imputed to firm

· Can’t screen off if the L has actual confidential information about other side i.e. problem where L previously represented insurance co and new firm’s prospective C wants to bring case against co challenging the very policies L represented co re: before.
RULE 3.1: MERITORIOUS CLAIMS
· L shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law. 
· L for criminal D may nevertheless so defend the proceeding as to require that every element of the case be established
· Not frivolous merely because the facts have not first been fully substantiated or because L expects to develop vital evidence only by discovery or even if L thinks C’s position will ultimately not prevail
· CA 3-200 ( SAME + L  cannot bring action/argument w/o PC and for purpose of harassing or maliciously injuring any person (basis for mandatory withdrawal)
RULE 3.3: CANDOR
· L shall not knowingly make false statement of law or fact to a tribunal or fail to correct false statement of law or fact previously made or fail to disclose contrary legal authority. 

· CA 5-200 ( SAME 
· L shall also not make false statements or fail to disclose material fact to third party [Rule 4.1]
· L shall not offer evidence known to be false. 

· If L, C, or W called by L offered material eidence later revealed to be false, L shall take reasonable remedial measures, possibly including disclosure to court. 
· L may refuse to offer evidence other than the testimony of a criminal D if reasonably believes it to be false.
· In criminal case, where D wants to lie on stand, first counsel D re: implications. If counseling unsuccessful, seek withdrawal (“reached an impasse” or “ethical concern”). If judge denies motion, let C provide narrative and do not reference any false statements in closing.
· In CA, cannot reveal confidential information. 
· L who represents C in an adjudicative proceeding and who knows that a person will engage/is engaging/engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.
· In ex parte proceeding, L must inform court of all known material facts that will enable tribunal to make informed decision, adverse or not. 
· Can’t let court be misled but don’t have to offer up evidence the other side just didn’t discover or present if it hurts C.
· Balance w/ confidentiality requirements. 
· These duties continue until conclusion of proceeding.^^^
· Once final judgment affirmed on appeal or time for review has passed.
RULE 3.4: FAIRNESS
· L shall not unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or conceal a document having potential evidentiary value or assist another in doing so.
1. CA 5-220 ( SAME 
· L shall not falsify evidence or counsel or assist C or W to testify falsely, or offer an unlawful inducement to a W.
1. Can pay for a W’s expenses and compensate an expert W.
· L shall not knowingly disobey an obligation under rules of a tribunal.
· In a pretrial procedure, L shall not make a frivolous discovery request or fail to make reasonably diligent effort to comply.
· In trial, L shall not allude to any matter that L doesn’t reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts, or state personal opinions re: justness, credibility, culpability or guilt.
· L shall not request a person refrain from voluntarily giving relevant information to another party unless the person is C’s employee or relative and the person will not be adversely affected by refraining. 
RULE 3.5: IMPARTIALITY
· L shall not seek to influence a judge, juror, or prospective juror. 

1. CA 5-300: Shall not directly or indirectly give or lend anything of value to a judge unless there is a personal relationship such that gifts are ordinarily exchanged. 

· L shall not communicate ex parte w/ a judge, juror, or prospective juror unless authorized. 
1. L not on case may not communicate w/ juror about case.

2. After trial, L may not communicate w/ juror if:

· Prohibited by law

· Juror has made known desire not to communicate 

· Communication involves misrepresentation, coercion, duress, harassment or discouragement from future jury service

· Intended to disrupt a tribunal

· CA 5-300/320 ( SAME 

RULE 3.6: TRIAL PUBLICITY
· L shall not make a statement he knows or reasonably should know will be disseminated by means of public communication and will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter BUT L may state:

1. The claim, offense, or defense involved and, except when prohibited by law, the identity of the persons involved
2. Information contained in a public record 
3. That an investigation of a matter is in progress
4. The scheduling or result of any step in litigation

5. A request for assistance in obtaining evidence and info necessary

6. A warning of danger concerning the behavior of a person involved when there is reason to believe that there exists the likelihood of substantial harm to and individual or public.
7. In a criminal case, L can additionally state:

a) Identity, residence, occupation and family status of the accused
b) If accused has not been apprehended, information necessary to aid in locating 
c) Fact, time and place of arrest
d) Identity of investigating/arresting officers and agencies
8. Anything L believes is required to protect C from substantial undue prejudicial effect of recent publicity not initiated by L.
· CA 5-120 ( SAME 
· CA 1-320(C): L shall not compensate the press in return for publicity etc., but food doesn’t count and paying for advertising still ok. 

RULE 3.8: SPECIAL RESPONSIBILITIES OF A PROSECUTOR
· P shall not prosecute w/o PC, shall make reasonable efforts that accused in informed of right to counsel and has opportunity to obtain, shall not seek important waivers if unrepresented, and shall make timely disclosures of exculpatory or mitigating evidence. 

·  P = “minister of justice” 

· CA 5-110 ( SAME 

· P shall not subpoena L re: past or present C UNLESS info sought (1) is not protected, (2) is essential, and (3) has no other feasible source. 

· P shall seek to remedy conviction where clear and convincing evidence later establishes D did not commit crime. 

RULE 4.2: COMMUNICATION W/ PERSON REPRESENTED BY COUNSEL 

· L shall not communicate w/ a person L knows is represented by another L in the matter re: the matter UNLESS L has consent of the other L or is authorized by court 
1. DNA to communication re: unrelated matters
2. Re: organization, rule applies to constituents who supervise, direct, or regularly consult with the organization’s L re: the matter or whose actions can be imputed to the organization
· DNA to former constituents
3. CA 2-100 ( SAME 
RULE 4.3: COMMUNICATION W/ UNREPRESENTED PARTIES
· If person is unrepresented, L shall not state or imply that they are disinterested. 

· If person seems to misunderstand L’s role, L shall make reasonable effort to correct and clarify. 

· L shall not give legal advice to unrepresented party other than to suggest they seek counsel if L knows/reasonably should know that the party’s interests have a reasonable possibility of being in conflict with C’s. 

· Past exam w/ letters sent out implying criminal charges 

RULE 5.1: RESPONSIBILITIES OF PARTNERS/SUPERVISORS
· Partners and supervising Ls shall make reasonable efforts to ensure that the firm has measures in effect to conform to these Rules.
· Also applies to L having direct supervisory authority

· Measures depend on size/type of firm

· A L is responsible for another L’s violation of these rules if L ordered or with knowledge of specific conduct ratified the conduct involved or L supervised, had knowledge of conduct when consequences could be mitigated, and did not take reasonable remedial action. 
RULE 5.2: RESPONSIBILITIES OF SUBORDINATE LAWYERS 

· A L is bound by these Rules notwithstanding that they acted at direction of another L.

· Knowledge is required.

· A L does not violate these Rules if that L acts in accordance with a supervisory L’s reasonable resolution of an arguable question of professional duty. 

RULE 5.3: RESPONSIBILITIES RE: NON-LAWYER ASSISTANTS
· Partners and supervising Ls shall make reasonable efforts to ensure that the firm has measures in effect giving reasonable assurance that the non-L’s conduct is compatible w/ the professional obligations of Ls.
· Also applies to L having direct supervisory authority

· Non-Ls = secretaries, investigators, paralegals, law clerks, etc.
· A L is responsible for a non-L’s violation of these Rules if L ordered or, with knowledge of specific conduct, ratified the conduct involved, or L supervised, had knowledge of conduct when consequences could be mitigated, and did not take reasonable remedial action. 
RULE 5.4: PROFESSIONAL INDEPENDENCE
· L or firm shall not share legal fees w/ a non-L UNLESS (1) to estate after death of L, (2) to estate of dead/disabled/disappeared L after L or firm purchases practice, (3) compensation or retirement plan of staff, or (4) sharing court-awarded legal fees w/ a nonprofit organization that employed L.
· CA 1-320(A): Neither a L nor firm shall share legal fees w/ a non-L UNLESS (1) to estate after death of L, (2) firm gives estate fees from unfinished legal business of dead L, (3) compensation or retirement plan of staff, or (4) registration fee to a lawyer referral service established, sponsored, and operated in accordance with state bar’s standards.
· L shall not form a partnership w/ a non-L if any of the activities consist of the practice of law.

· CA 1-310 ( SAME

· A L shall not permit a person who recommends, employs or pays the L to render legal services for a C to regulate L’s professional judgment in rendering such services. 

RULE 5.5: UNAUTHORIZED PRACTIVE OF LAW
· L shall not aid a person or entity in the unauthorized practice of law. 

· Practice of law = legal advice, counsel, prep of legal instruments and contracts by which legal rights are secured
· CA 1-300 ( SAME

· L shall not practice law in a jurisdiction where not authorized to practice 

· CA 1-300 ( SAME
RULE 6.1: PRO BONO
· L should do 50 hours of pro bono per year and contribute money to organizations that provide legal services to persons of limited means. 

RULE 6.2: ACCEPTING APPOINTMENTS
· L should not avoid appointment by tribunal to represent person, except for good cause, such as if:
· Representing C is likely to result in violation of the Rules 
· Representing C is likely to result in an unreasonable financial burden on L 
· Think sole-practitioner

· NOT b/c other clients will leave

· C or the cause is so repugnant to L as to be likely to impair the A/C relationship or L’s ability to represent C 
· Cannot bear speaking to C or cannot make reasoned decisions about the representation 
· “An individual lawyer fulfills this responsibility by accepting a fair share of unpopular matters or indigent or unpopular clients.”
· Factors considered re: fairness of appointing counsel in civil case

· Complexity of facts/legal issues

· P’s ability to present claims

· P’s diligence in pursuing counsel

· Marketability i.e. If there is an accessible market and L’s refused P b/c can’t pay ( must accept appointment 

· CA B&P 6068: “Never reject, for any consideration personal to himself or herself, the cause of the defenseless or the oppressed”
· Stricter!

RULE 7.1: COMMUNICATIONS CONCERNING A LAWYER’S SERVICES
· L shall not make false or misleading communication about self or services. 

· A communication is false or misleading if it contains a material representation of fact or law or omits a fact necessary to make the statement consider as a whole not materially misleading.
· Truthful statements can be misleading i.e. re: past results if a reasonable person would be led to form unjustifiable expectation that the same results could be obtained. 
RULE 7.2: ADVERTISING
· L may advertise.

· Can publicly disseminate name, address, e-mail, website, telephone, kinds of services performed, basis of fee determinations (including specific service prices and payment/credit arrangements), foreign language ability, references, C name (w/ consent), etc.

· L shall not give anything of value to someone for recommendation of services except for reasonable advertising costs or usual charges to legal service plan or approved, not-for-profit/qualified referral service.
· Can refer C to another L or professional pursuant to agreement if the reciprocal referral agreement is not exclusive or indefinite and C is informed of the existence and nature of the agreement
· New L is allowed to call other Ls and ask for overflow business.
· CA 1-320/2-200: Allows referral fees if not an inducement to obtain future referrals. Model rules do not allow for such referral fees.
· Ads must include name and office address of at least one L or firm that is responsible for content. 

RULE 7.3: DIRECT CONTACT WITH PROSPECTIVE CLIENTS
· L shall not by in-person, telephone, or real-time electronic contact solicit employment if significant motive is financial gain UNLESS person contacted is another L or has a family, close personal, or prior professional relationship w/ the L, so long as person has not made it known they don’t want to be solicited, and solicitation does not involve coercion, duress, or harassment.
· CA 1-400 ( SAME 
· If consider SC held PI L’s solicitation is protected by 1st Am.
· If allowed, solicitations must include the words “advertising material” on the outside of the envelope and at the beginning and ending of any recorded or electronic communication.
· Mass mailings acceptable, but a state may impose reasonable timing restrictions on direct contact by mail. 
· HYPO: Joining a social club is acceptable if you behave properly. You may join the club, hand out your business card, let people know that you practice law, and tell them the area(s) of your practice. But you cannot approach fellow club members individually and seek to represent them
· HYPO: Can offer a legal seminar, but not as a way to solicit clients.

RULE 7.4: COMMUNICATION OF FIELDS OF PRACTICE & SPECIALIZATION
· L can say they do or do not practice a particular field of law but cannot state or imply that a L is certified as a specialist in a particular field of law UNLESS actually certified and certifying organization is identified. 

· Common specialties = USPTO, admiralty 
RULE 8.3: REPORTING PROFESSIONAL MISCONDUCT
· If L knows that another L or judge has committed a violation of these Rules that raises a substantial question of L’s honesty, trustworthiness or fitness as an L, the L shall inform appropriate professional authority. 

· Exception if information is confidential or obtained while participating in an approve lawyers assistance program
· CA 5-100: L shall not threaten to present criminal, administrative or disciplinary charges to obtain an advantage in a civil dispute
· Applies to both Ls and Cs as litigation strategy (letters exam)
RULE 8.4: MISCONDUCT 

· It is professional misconduct for a L to: 

· Violate or attempt to violate these Rules or knowingly assist another to do so;
· CA 1-120 ( SAME
· Commit a criminal act that reflects adversely on L’s honesty, trustworthiness, or fitness as an L;
· CA B&P 6106: any act of moral turpitude = violation
· Engage in dishonesty, fraud, deceit or misrepresentation;

· Engage in conduct that is prejudicial to administration of justice;
· Includes manifesting bias or prejudice re: race, sex, religion, national origin, disability, age, secual orientation or socioeconomic status
· State or imply an ability to improperly influence a government agency; or

· Knowingly assist a judge in conduct that is violation of applicable rules or law

· CA 1-120 ( SAME 
CA OATH & DUTIES
· CA B&P 6067: Every person on his admission shall take an oath to support the Constitution of the United States and the Constitution of the State of California, and faithfully to discharge the duties of any attorney at law to the best of his knowledge and ability. 
· CA B&P 6068: Duties include…
· Supporting Constitution and laws

· To maintain the respect due to the courts

· To counsel or maintain those actions or defenses only as appear to him or her legal or just, except the defense of a person charged with a public offense

· Maintain causes confided to him or her consistent w/ truth

· Never mislead judge

· Main C’s confidence unless preventing death/bodily harm

· Not prejudicing witness unless required by justice

· Not encourage continuance of action for corrupt purpose

· Never reject, for any consideration personal to himself or herself, the cause of the defenseless or the oppressed
· CA B&P 6103: Violations or willful disobedience of oath/duties/court order ( grounds for disbarment or suspension
CA BAR DISCIPLINE
· Reprimands

· Private – warning, confidential outside of Bar and attorney 

· Public – goes on Cal Bar website under your #  

·  Suspension

· Cannot practice law for x period of time, usually 6 months to year 

· Usually conditional – often includes taking MPRE, can include rehab if substance abuse related, 

· Must turn over all files 

· Usually impacts licenses in other states 

· Disbarment 

· Can apply for readmission, but it happens occasionally

· REMEMBER: Where CA = silent ( ABA
RECAP


CA and MR allow L to disclose confidential info if reasonably certain that death or substantial bodily harm is imminent. 


MR’s additional contain exceptions for (1) substantial financial injury and (2) court orders, securing legal advice, and conflict detection.


CA imposes a duty to counsel and inform the client when the lawyer intends to reveal confidential information. 


There is no such duty under the MR.











