1) RULE 1.1 – COMPETENCE
a) Lawyer SHALL provide competent representation to a client. 

b) Competent representation requires:

I.  legal knowledge and skill; and 

(1) How do we know if a lawyer used the requisite skill required?

(a) General rule: std of a general practitioner; sometimes: expertise in particular field

(b) To decide, consider:

(i) Complexity and specialized nature of the matter

(ii) Lawyer’s training and experience in the field in question

(iii) Preparation and study lawyer is able to give to the matter

(iv) Whether it is feasible to refer the matter to or associate with a lawyer that has competence in the field in question

(c) A lawyer may accept representation where they can receive competence through reasonable preparation. 

II. Thoroughness and preparation reasonably necessary for the representation. 

(a) To be thorough and prepared a lawyer must:

(i)  inquiry into and analysis of the factual and legal elements of the problem and;

(ii)  Use procedures that meet standards of competent practitioners; and

(iii) Adequate preparation

1. To decide what is adequate, consider how complex the action is and what is at stake 

III. CAL RULE: same

2) RULE 1.2 – SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY BETWEEN LAWYER AND CLIENT

a) A lawyer shall abide by a client’s decisions concerning the objectives of representation and consult with the client as to the means by which they are pursued. 

I. Lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation

II. Client has the ultimate authority to determine the purposes to be served by legal representation 
III. Client may authorize lawyer to take specific actions without further consultation, though client may revoke at any time. 
b) a lawyer’s representation of a client does not constitute an endorsement of the client’s political, economic, social or moral views or activities
c) A L shall abide by client’s decision to settle a matter or enter into a plea deal, waive jury trial, or whether client will testify

d) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent. 
I. Terms can exclude specific means that may be used to accomplish the client’s objectives (ex: means that client thinks are too costly or means lawyer finds repugnant or imprudent)
II. If there is a limitation, consider that it in deciding whether representation was competent 
e) A lawyer shall not counsel a client to engage or assist a client in conduct that the lawyer knows is criminal or fraudulent. But a lawyer may discuss the legal consequences of any proposed course of conduct and may counsel or assist a client to make a good faith effort to determine the meaning and application of a law
I. Lawyer can still give honest opinions about consequences likely to result from client conduct
II. Consider whether lawyer is presenting analysis of law or recommending means by which a crime can be committed
III. If client has already begun conduct, lawyer cannot assist with furthering criminal conduct and must withdraw
IV. If lawyer comes to know that client expects lawyer to do something shady, lawyer has to consult them about limits of their conduct
V. CAL RULES 1-120: A member shall not knowingly assist in, solicit, or induce any violation of these rules. 
VI. CAL RULES 3-120: A member shall not advise the violation of any law unless they in good faith believe that it is invalid. 
3) RULE 1.3 – DILIGENCE

a) A lawyer shall act with reasonable diligence and promptness in representing a client. 

I. What is diligence? Lawyer must:
(1) Act on behalf of client despite personal inconvenience or opposition
(2) Take whatever lawful and ethical measures are required to vindicate a client’s cause
(3) Act with commitment and dedication to interests of the client
(4) Act with zeal in advocacy upon client’s behalf 
II. Lawyer must control work load so they can handle the matter competently 
III. Lawyer has a duty to act with reasonable promptness though can ask for a reasonable postponement if it does not prejudice the client 
4) RULE 1.4 – COMMUNICATION

a) A lawyer shall:

I. Promptly inform the client of any decision or circumstance with respect to which the client’s informed consent is required 

II. Reasonably consult with the client about the means by which the client’s objectives are to be accomplished

(1) Normally required before action is taken, but if exigent circumstances require, the lawyer may act without prior consultation but still must inform the client of the actions taken 
III. Keep the client reasonably informed about the status of the manner

(1) CAL RULE 3-500: same

(2) CAL RULE 3-510: a member shall promptly communicate to the member’s client:

(a) All terms and conditions of any offer made to the client in a criminal manner; and

(b) All amounts, terms and conditions of any written offer of settlement made to a client in all other matters 

IV. Promptly comply with reasonable requests for information

V. Consult with the client about any relevant limitation on the lawyer’s conduct when the lawyer knows the client expects assistance not permitted by law 

b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation  
5) RULE 1.5 FEES

a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or amount for expenses. 

I. To decide what is reasonable, consider these factors (among others):

(1) Time and labor required, novelty and difficulty of case, and skill requisite;

(2) Likelihood that acceptance of the employment will preclude other employment;

(3) Fee customarily charged in locality for similar services;

(4) Amount involved and results obtained;

(5) Time limitations imposed by client or circumstances;

(6) Nature and length of the professional relationship with the client;

(7) The experience, reputation, and ability of the lawyer performing the services; and

(8) Whether the fee is fixed or contingent 

(9) CAL RULE 4-200: factors largely similar but see pg 97 for Cal specific list

b) The scope of representation and fee and expense rates shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation. 
I. Exception: when lawyer will charge a regular client the same rate

II. CAL RULE: requires written agreement in any case where costs and fees are expected to exceed $1k
c) Contingent fees 

I. Require: 

(1) In writing 

(2) Signed by client

(3) States the method by which the fee is determined – including % of which recovery, expenses deducted, and when ; and
(4) Reasonable; and 

(5) Upon conclusion, lawyer must provide client with written statement stating the outcome of the matter and the remittance to the client and method of its determination 
II. Times when contingent fees aren’t allowed:

(1) Domestic relations matters

(a) This does not preclude a contract for contingent fee for representation for recovery of post-judgment balances 
(2) Representing a defendant in a criminal case 

III. CAL RULE: Does not prohibit contingent fees in domestic relations matters or in criminal cases

d) Fee splits amongst lawyers only ok if:

I. Division is in proportion to services performed by each lawyer or lawyers assume joint responsibility;

II. Client agrees to arrangement;

III. Arrangement is in writing;

IV. Writing lists amounts each lawyer will receive; and

V. Total fee is reasonable 
VI. CAL RULE 2-200: A member shall not divide a fee for legal services with a l who is not a partner with member unless:

(1) Client has consented in writing and full disclosure has been made of terms of division; and

(2) Total fee charged by all lawyers is not increased for division 
e) Terms of Payment:
I. Advances are ok but must return any unused portion
II. Lawyer can accept property as payment providing it does NOT involve an acquisition of a proprietary interest in the litigation 
f) CAL RULE: CA lawyers must now disclose to clients in writing if they do not carry malpractice insurance if they anticipate providing more than four hours of services 
6) RULE 1.6 – CONFIDENTIALITY DURING REPRESENTATION OF A CLIENT 
a) a lawyer shall not reveal info relating to the representation of a client unless:

I. the client gives informed consent

II. the disclosure is impliedly authorized in order to carry out the representation or
III. the disclosure is permitted because it is necessary:

(1) to prevent reasonably certain death or substantial bodily harm

(a) suffered imminently or present and substantial threat that a person will suffer later if lawyer fails to take action 
(2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the client’s services; 

(3) to prevent, mitigate, or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from a client’s fraud or crime in furtherance of which the client used the lawyer’s services;

(4) to secure legal advice about a lawyer’s compliance with these rules; 

(5) to establish a claim or defense on behalf of the lawyer in a controversy between a lawyer and the client, or to defend a criminal charge or civil claim against the lawyer based on conduct in which the client was involved; or

(6) to comply with other law or court order 

b) CAL RULE 3-100(C): Before revealing confidential info to prevent criminal act (no financial interest protection) that results in threatened death or substantial bodily harm, member shall make a good faith effort to persuade client not to commit criminal act or pursue conduct that will prevent threatened death or harm and inform the client of the member’s ability to reveal information.

I. This is only required if reasonable to do so – if you think they’re going to kill you instead, don’t have to do it  

II. Pg 85 has a list of factors to consider before disclosing info in this case

c) Policy:
I. Client is encouraged to communicate fully and rankly with the lawyer even as to embarrassing or legally damaging info 
II. Lawyer needs this info to represent and advise client effectively 
d) Hypotheticals are ok as long as no reasonable likelihood that the listener will be able to ascertain the identity of the client or situation involved 
e) This rule permits disclosure only to the extent that the lawyer reasonably believes it is necessary to accomplish one of the specified purposes
I. Lawyer should first seek to persuade client to take action to obviate need for disclosure 
II. Same under Cal
f) The rule PERMITS but does NOT require the disclosure of information to accomplish the purposes specified. A decision not to disclose does not violate the rule. 
I. Same under Cal
g) The duty continues after the lawyer-client relationship has terminated. 
h) CAL RULE pg 87: once you disclose, you are required to withdraw from rep (damage relationship) unless member obtains informed consent to continued representation 
7) RULE 1.7 – CONFLICT OF INTEREST: CURRENT CLIENTS 

a) A lawyer shall not represent a client if it involves a conflict of interest. 

I. To determine whether a COI exists, use reasonable procedures appropriate for the size and type of firm and practice. Ignorance does not excuse violation of this rule! 
II. If COI exists before rep, must decline or if it arises during rep, must withdraw UNLESS exception elements are satisfied. 
III. If an unforeseeable development causes COIs, the lawyer should withdraw if possible. If not, have to seek court approval and take steps to minimize harm and continue to maintain confidentiality.  
IV. The fact that advocating a legal position for one client might create precedent adverse to the interests of another client does not create a COI. 

V. A conflict exists if:

(1) The representation makes one client directly adverse to another client OR

(a) Absent consent, a lawyer may not act as an advocate in one matter against a person the lawyer represents in some other matter, even if the matters are wholly unrelated. On the other hand, simultaneous representation in unrelated matters of clients whose interests are only economically adverse does not ordinarily constitute a conflict of interest. 
(2) There is significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibility to another client, former client, third party (ex: trustees), or personal interest of the lawyer. 
(a) CAL RULE 3-320: A member shall not represent in a matter in which another party’s lawyer is the spouse, parent, child, or sibling of the member, lives with the member, or has an intimate personal relationship with the member, unless the member informs the client in writing of the relationship. 
b) EXCEPTION: A lawyer can rep a client with a COI if:

I. Lawyer reasonably believes that they can provide competent and diligent representation to each affected client

II. Representation is not prohibited by law

III. Rep does not involve a claim by one client against another client represented by the lawyer in the same litigation, AND

(1) Prohibits representation of opposing parties in the same litigation regardless of client consent 
IV. Each client gives informed consent, in writing. 

(1) Informed consent requires that each client be aware of relevant circumstances and of the material and foreseeable ways that the conflict could have adverse effects on the interests of that client 
c) Resolution of a COI requires a lawyer to:
I. Clearly identify the client or clients
II. Determine whether a COI exists
III. Decide whether the representation may be undertaken despite the existence of a conflict; and 
IV. If conflict is consentable, obtain informed consent, confirmed in writing. 
d) Interested Person Paying for the Lawyer’s Services
I. Third parties, including co-clients, can pay as long as the client is informed and consents and it does not pose a COI. If it does pose a COI, must satisfy exception elements. 

e) Special Considerations in Common Representation

I. Common rep is ok as long as each party can be adequately served. But if their interests become adverse, lawyer ordinarily must withdraw

II. Clients must be advised that if litigation eventuates between the clients, privilege does not attach or protect communications

III. L must advise each client at the outset of common representation that information will be shared and lawyer will have to withdraw if one client decides that some matter material to the representation should be kept from the other 

f) Organizational Clients – see rule for details on when there are COIs as an organization’s lawyer with affiliates, parents, and BoDs

g) CAL RULE 3-310: 

I. A member shall not accept or continue representation of a client without providing written disclosure to the client where:

(1) Member has a legal, business, financial or professional or personal relationship with a party or witness in the same matter; or

(2) The member knows or reasonably should know that:

(a) The member previously had a legal, business, financial, professional or personal relationship with a party or witness in the same mater; and

(b) The previous relationship would substantially affect the member’s representation;

(3) The member has or had a legal ,business, financial, professional, or personal relationship with another person the member knows or reasonably should know would be affected substantially by resolution of the matter; 

(4) The member has or had a legal, business, financial, interest in the subject matter of the representation

8) RULE 1.8 – Conflict of Interest: Specific Rules 
a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership interest adverse to a client unless:

I. Terms on which lawyer acquires the interest are fair and reasonable and fully disclosed in writing in a manner reasonably understandable by the client; 
II. Client is advised and given reasonable opportunity to seek advice of independent counsel; AND

III. Client gives informed consent in writing

(1) This rule applies even if the transaction is not closely related to the subject matter of the litigation
IV. CAL RULE: same 
b) A L shall not use info relating to client rep to the disadvantage of client unless client gives informed consent.

c) A L shall not solicit any substantial gift from the client unless lawyer is related to client.

I. CAL RULE 4-400: A member shall not induce a client to make a substantial gift to the member or the member’s family, except where client is related to the member 

d) A L shall not make or negotiate an agreement giving the lawyer literary or media rights based on information relating to the rep. 

e) A L shall not provide financial assistance to a client in connection with pending litigation, EXCEPT that:

I. A L may advance court costs and expenses, repayment of which may be contingent on outcome; and

II. A L representing an indigent client may pay ct costs and expenses 

III. Policy: by subsidizing lawsuits, clients may be encouraged to pursue lawsuits that might not otherwise be brought; also gives lawyers too great a financial stake in the litigation. Narrow exceptions allow access to the courts 
IV. CAL RULE: lawyers can loan clients money for any purpose so long as a promise to repay in writing. 
(1) A member shall not pay the personal or business expenses of a client, except:

(a) With consent of client can pay expenses to third persons from funds collected for the client as a result of the representation;

(b) After employment, can lend money to the client upon the client’s promise in writing to repay such loan; or 
(c) Can advance costs of prosecuting or defending a claim or action, contingent on the outcome of the matter

f) A L shall not accept compensation for representing a client from one other than the client unless:

I. The client gives informed consent

II. There is no interference with the L’s judgment or L-C relationship; and

III. Info relating to rep of client is protected

IV. Policy: concerned about having third-party payers with interests that differ from those of the client 
g) A L who representing two or more clients shall not participate in making an aggregate settlement unless clients give informed consent in writing. 

h) A L shall not:

I. Make an agreement prospectively limiting the L’s liability to a C for malpractice unless the C is independently representing in making the agreement; or

(1) CAL RULE: CA 3-400 says you are not allowed to prospectively agree not to sue your attorney for malpractice   
II. Settle a claim for malpractice with an unrepresented client unless that person has been advised in writing and Is given a reasonable opportunity to seek the advice if independent counsel

i) A L shall not acquire a proprietary interest in the cause of action, EXCEPT that the lawyer may:

I. Acquire a lien authorized by law to secure the lawyer’s fee or expenses; and

II. Contract with a client for a reasonable contingent fee in a civil case

III. CAL RULE: allowed if business transaction rules are followed 

j) A L shall not have sex with a client unless consensual relationship existed before C-L relationship commenced.  

I. Policy: sexual relationship can involve an unfair exploitation of the lawyer’s fiduciary role and emotional involvement will impair professional judgment; a client’s own emotional involvement prevents them from giving adequate informed consent, hence all out disallowed 
II. Though sexual relationships that pre-existed L-C relationship are allowed, lawyer still must consider whether their ability to represent client will be materially limited by the relationship 
III. When client is an organization, a lawyer cannot have sex with a constituent of the organization who supervises, directs, ore regularly consults with that lawyer concerning the organization’s legal matters. 
IV. CAL RULE: Cannot demand sex with client as condition of representation; employ coercion in entering into the sex; or continue representation of a client with whom the member has sex if they would cause the member to perform legal services incompetently 
V. In sum, in MR – you have to withdraw if you start having sex after representation. If it preexisted, then you still have to satisfy material limitations to representation. In CA, just consider if legal services can be performed competent 

k) These prohibitions are imputed to all lawyers in a firm! 

l) CAL RULE: under MR, lawyer can only testify as to non-contested matter or if not testifying creates a substantial hardship to client. In CA, lawyer can testify on any issue if client consents in writing. 
9) RULE 1.9 – DUTIES TO FORMER CLIENTS

a) L cannot represent another person in the same or substantially related matter in which that person’s interests are materially adverse to the interests of a former client unless former client gives informed consent in writing. 
I. To decide whether they worked on a related “matter” ask whether the lawyer was so involved that subsequent representation can be justly regarded as changing sides in the matter in question. 
II. Matters are “substantially related” if they involve the same transaction or if there is a substantial risk that confidential factual information obtained in the prior rep will advance the client’s position in the subsequent matter 
b) L shall not knowingly represent a person in which a firm that the L previously worked for represented a client whose interests are materially adverse to that person and the lawyer acquired info material to the matter UNLESS client gives informed consent.

I. Concerns pursuant to this rule:
(1) Client previously represented must be assured that loyalty is not compromised
(2) Rule should not be so broad as to preclude persons from having a reasonable choice of legal counsel
(3) Rule should not unreasonably hamper lawyers from taking new jobs 
II. Only disqualifies lawyers who have actual knowledge of information – individual lawyer or firm are not disqualified just because lawyer worked at firm where another client had a conflict. Look to the facts to determine whether they had actual knowledge – did they have access to files? 
c) L’s who formerly represented a client shall not thereafter:

I. Use information to the disadvantage of the former client except as rules permit or when info has become generally known; or

II. Reveal information related to the rep except as rules permit or require.

10) RULE 1.13 – ORGANIZATION AS A CLIENT
a) An organization’s L represents the org! 

b) If an L knows that a person related to the org is engaged in action, intends to act in a way that is a violation of legal obligation to org or violates law imputed to org and it is likely to result in substantial injury to the org, the lawyer must proceed as reasonable necessary in the interest of the org. Unless not in the best interest of the org, L shall go to highest authority.

c) If highest authority refuses to address in a timely manner and lawyer believes violation  is reasonably certain to result in substantial injury to the org, the lawyer may reveal info related to the representation to the extent the L believes necessary to prevent substantial injury to org. 

I. CAL RULE 3-700: attorney cannot reveal information and can only withdraw 

d) Doesn’t apply if the lawyer is representing the org to investigate a violation of law or defend the person against a claim arising from an alleged violation of law.

e) If lawyer discharged or withdraws because of taking steps to fix violation of law, can proceed as necessary to assure the org’s highest authority is aware of reason for withdraw/discharge. 

f) L shall explain to constituents that may be adverse to the organization’s interests that she represents the org. 

I. Inform them that L cannot represent them and that they may want to obtain independent rep and that discussions will not be privileged 
g) L can represent org and an officer, employee, etc. as long as COI rule satisfied. If org consent is required, get it from an official not being represented or shareholders.

11) RULE 1.15 – SAFEKEEPING PROPERTY  

a) Do not comingle property. Funds kept in account in L’s state or elsewhere with consent of client. Keep records and store in a safe place for five years after termination of representation. 

b) L may only deposit his own funds to CTA to pay bank service charges.

c) L shall deposit advances in CTA and withdraw only as fees earned or expenses incurred. 

d) L shall inform C promptly upon receiving property or funds and promptly deliver what they are entitled to receive. L shall provide accounting promptly upon request.
I. If there is a valid creditor claim for the funds, L must refuse to surrender property to C until claims are resolved. 
e) If there is a dispute, distribute property not in dispute and keep the rest in account until dispute is resolved. 

f) CAL RULE 4-100: same

I. Shall preserve records for a period of no less than five years after final appropriate distribution of such funds or properties 
12) RULE 1.16 – DECLINING OR TERMINATING REPRESENTATION

a) L SHALL withdraw from a client if:

I. Representation will violate rules or law;

(1) If L is required to get ct approval to withdraw, should say that “professional considerations require termination” and ct should treat as sufficient. Still have duty to remain confidential. 
II. L’s physical or mental condition materially impairs L’s ability to represent the client; or

III. The L is discharged.

IV. CAL RULES 3-700(B):  MUST withdraw if:

(1) Member knows frivolous action

(2) Member knows it will result in violation of rules

(3) Member’s condition renders it difficult to carry out employment effectively

b) L MAY withdraw if:

I. Withdrawal can be accomplished without material adverse effect on interests of client;

II. C persists in course of action involving the L’s services that L reasonably believes is criminal or fraudulent;

III. C has used L’s services to commit a crime or fraud;

IV. C insists on taking action L considers repugnant or with which L has a fundamental disagreement;

V. C fails substantially to fulfill an obligation to the L regarding services and L has given warning he will withdraw unless fulfilled;

VI. Representation will result in an unreasonable financial burden on L or C has made it unreasonably difficult; or 

VII. Other good cause for withdrawal exists

VIII. CAL RULES 3-700(C): Member may NOT request to withdraw UNLESS:

(1) The client:


(a) Insists upon presenting a claim or defense not warranted by law (or change in law);

(b) Seeks to pursue and illegal course of conduct; or

(c) Insists that the member pursue an illegal or prohibited by the rules;

(d) By other conduct renders it unreasonably difficult for member to carry out employment effectively or

(e) Inconsistent that member engage in conduct contrary to judgment and advice of the member;

(f) Breaches an agreement or obligation to the member as to expenses or fees

(2) The continued employment is likely to result in a violation of these rules;

(3) The inability to work with co-counsel indicates withdrawal is a good idea;

(4) The member’s mental and physical condition renders it difficult for the member to carry it out effectively;
c) If ordered, L must continue representation notwithstanding good cause for termination

d) Upon termination, L shall take steps to extent reasonably practicable to protect client’s interests (give C notice, allow time to find new counsel, surrender papers and refund unearned advances)
I. CA Rules: Same 

II. CAL RULE 3-700: lawyer must promptly release to the client all papers and property whether client has paid for them or not and promptly return any advance not earned 

e) CAL RULES: under MR L may withdraw and “disaffirm” prior work. Not allowed at all in CA – must preserve client confidentiality. 

13) RULE 1.18 – DUTIES TO PROSPECTIVE CLIENTS

a) Prospective client = one who discusses with lawyer possibility of forming C-L relationship

I. A person who communicates info to a lawyer unilaterally without expectation that lawyer is representing is not protected by this rule 
b) Even if no C-L relationship, a lawyer who has had discussions with a prospective client shall not use or reveal information learned in the consultation, except as would be permitted if they were a former client. 
I. This duty exists no matter how minimal or brief the initial conference may be 
II. L should limit info in initial interview to only such info as reasonably necessary for that purpose 
c) L cannot represent a C with interests adverse to a prospective client in the same or substantially related matter if L received info from prospective C that could be harmful to the person in the matter. If L is disqualified this way, the firm is disqualified. 

d) EXCEPTION: When L received disqualifying info, representation still permissible if:

I. Both affected client and prospective client give informed consent in writing; or

II. L who received info took reasonable measures to avoid exposure to more disqualifying information; and

(1) Disqualified L is timely screened from any participation in the matter and gets no fee therefrom; and

(2) Written notice is promptly given to the prospective client 

14) RULE 3.1 – MERITORIOUS CLAIMS AND CONTENTIONS

a) A L shall not bring or defend a proceeding unless there is a basis in law and fact that is not frivolous. A L may nevertheless may defend a proceeding to require that every element of a case be established. 

b) Policy: advocate has a duty to use legal procedure to fullest benefit of the client’s cause, but also duty not to abuse legal procedure. 
c) What is frivolous? L’s must inform themselves of facts and make good faith arguments in support of their client’s positions. Not frivolous just because chance of success is slim. 
d) CAL RULE: same
15) RULE 3.3 – CANDOR TOWARD THE TRIBUNAL

a) A L shall not knowingly:

I. Make a false statement or fail to correct a false statement of fact or law made to a tribunal by the L;

(1) CAL RULE 5-200: shall make statements consistent with the truth; not mislead judge or intentionally misquote anything; shall not cite overruled authority or assert personal knowledge unless a witness
II. Fail to disclose legal authority known to L to be directly adverse to position of client and not disclosed by opposing counsel; or

III. Offer evidence L knows to be false. If lawyer comes to know of falsity offered by L, client, or witness L shall take reasonable remedial measures including disclosure to the tribunal if necessary. A L may refuse to offer evidence, other than testimony of D in criminal matter, that the L reasonably believes is false.

(1) If L knows that client intends to testify falsely, L should seek to persuade client that evidence should not be offered. If persuasion is ineffective, L must continue to refuse to offer false evidence. Can examine witness to extent that info is not false. 
(2) CAL RULE: narrative approach in criminal cases and CA L must report to the ct if someone other than client commits it  
(3) This prohibition is only against evidence L KNOWS to be false – reasonable belief that it is false does not preclude its presentation to the trier of fact BUT L is permitted to refuse to offer testimony reasonably believed to be false
(a) Policy: offering false evidence may reflect poorly on L and impair L’s effectiveness as an advocate
(4) If L later learns of falsity, should remonstrate with client confidentially and advise of L’s duty of candor and seek cooperation with respect to withdrawal or correction. If that fails and withdrawal is not permitted or will not undue effect of false evidence, L must make disclosure as reasonably necessary 
(a) Policy: part of the truth-finding process; if we didn’t require disclosure, C’s could reject advice to reveal false evidence and insist on L’s silence, thereby coercing fraud on L’s behalf 
b) A L who knows their C intends to engage or has engaged in criminal conduct related to the proceeding shall take reasonable remedial measures including, if necessary, disclosure to the tribunal. 

I. Ex: bribing, intimidating, unlawfully communicating with jurors, witness, etc. 
c) These rules continue to the conclusion of the proceeding

d) In an ex parte proceeding, a L shall inform the tribunal of all the material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse. 

e) Policy: L has a duty as an officer of the court to prevent trier of fact from being misled by false evidence 
16) RULE 3.4 – FAIRNESS TO OPPOSING PARTY AND COUNSEL

a) A lawyer shall not:

I. Unlawfully obstruct another party’s access to evidence or alter, destroy or conceal material having evidentiary value; or counsel or assist another to do so;

II. Falsify evidence, counsel, or assist a witness to testify falsely;

(1) It is NOT improper to pay a witness’s expenses or compensate an expert witness on terms permitted by law
III. Knowingly disobey an obligation under court rules except for open refusal on grounds that obligation is invalid;

IV. Make a frivolous discovery request or fail to make diligent effort to comply with legally proper discovery requests;

V. Allude to irrelevant matter or matters unsupportable by admissible evidence or assert personal knowledge or opinion at trial;
VI. Request a person other than client refrain from giving relevant evidence from another party unless:

(1) That person is a relative, employee or agent of the client; and

(2) The lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from giving such information 

VII. Policy: fair competition is secured by prohibitions against destruction of evident, improper influence, or obtrusive tactics in discovery; right to discovery is an important procedural right 
17) RULE 3.5 IMPARTIALITY AND DECORUM OF THE TRIBUNAL 

a) A lawyer shall not:

I. Seek to influence judge, juror, or prospective juror;

(1) CAL RULE 5-300 : shall not directly or indirectly give or lend anything of value to a judge unless there is a personal relationship such that gifts are ordinarily exchanged 

(2) CAL RULE 5-320: shall not communicate with anyone known to be part of the jury pool, a juror

II. Communicate ex parte with such person unless authorized by ct or law;

(1) CAL RULE 5-300: shall not communicate with a judge except: (1) in open court or (2) with consent of all other counsel  or (3) in presence of all other counsel  or (4) in writing with copy sent to other counsel or (5) in ex parte matters 

III. Communicate with a juror or prospective juror after discharge if:

(1) Communication is prohibited by ct or law;

(2) Juror has made known to the lawyer a desire not to communicate; or

(3) The communication involves misrepresentation, coercion, duress or harassment; or 

IV. Engage in conduct intended to disrupt a tribunal 

18) RULE 3.6 – TRIAL PUBLICITY 

a) A lawyer who is participating or participated in an investigation or litigation of a matter shall not make an extrajudicial statement that the lawyer knows or reasonably should know will be publicly disseminated and have a substantial likelihood of materially prejudicing an adjudicative proceeding. 

I. Limited to lawyers who participate (and their firms or agencies) because of need for legal commentary and likelihood of prejudice to proceeding of commentators is small 
II. Some statements are more likely than not to have a prejudicial effect including:
(1) Character, credibility, reputation or criminal record of a party or witness or the expected testimony thereof;
(2) The possibility of a guilty plea or the contents of any confession or statement or their refusal or failure to make a statement; 
(3) The performance of any test or failure to take a test or the identity or nature of physical evidence to be presented;
(4) Any opinion as to the guilt or innocence of a D in a criminal case;
(5) Info that the lawyer knows or reasonably should know is likely to be inadmissible at trial;
(6) Fact that D has been charged with a crime unless explaining that the charge is merely an accusation and presumed innocent until guilty
III. CAL RULES 5-120: Same
b) EXCEPT: a lawyer may state:
I. Claim or defense involved and identity of person;

II. Information in the public record;

III. That an investigation is in progress;

IV. The scheduling or result of any step in litigation; 

V. A request for assistance in obtaining evidence and information necessary thereto;

VI. A warning of danger concerning the behavior of a person involved where there is reason to believe that there exists a likelihood of substantial harm; and

VII. In a criminal case ALSO:

(1) Identity, residence, occupation, and family status of the accused;

(2) If the accused has not been apprehended, info necessary to aid in apprehension of that person;

(3) The fact, time, and place of arrest; and

(4) The identity of investigating and arresting officers or agencies and the length of the investigation.

c) A L may make a statement that a reasonable lawyer would believe is required to protect a C from substantial undue prejudice as a result of recent publicity not initiated by L or C. 
I. Policy: has the effect of lessening any resulting adverse impact on the adjudication 
II. Must be limited to info necessary to mitigate undue prejudice created by statements of others 
d) No lawyer associated in firm or government agency will make a statement prohibited by (A). 

e) Policy: curtail some information for the right to a fair trial but balance with vital social interests served by free dissemination of information about legal events; public has right to know about threats and safety and legitimate interest in conduct of judicial proceedings 
I. Public statements are important because there are competing constitutional interests: right to a fair trial (public statements could taint jury pool but public awareness also serves to prevent miscarriages of justice), right of free speech (lawyers retain this even though they are lawyers)

f) CAL RULE 1-320(C): A member shall not compensate representatives of the press in return for publicity of L, firm, etc, but food doesn’t count and paying for advertising still ok. 
19) RULE 3.8 – SPECIAL RESPONSIBILITIES OF A PROSECUTOR
a) A prosecutor shall:

I. Refrain from prosecuting a charge they know is not supported by probable cause;

II. Make reasonable efforts to assure that the accused has been advised of right to and procedure for obtaining counsel and has been given a reasonable opp to obtain counsel;

III. Not seek to obtain a waiver of pretrial rights from an unrepresented accused;

IV. Make timely disclosure to D of all evidence known to prosecutor that tends to negate guilt of accused;

V. Not subpoena an accused’s lawyer or former lawyer unless prosecutor reasonably believes:

(1) The info sought Is not protected by privilege;

(2) Evidence sought is essential to successful completion of ongoing investigation or prosecution; and,

(3) There is no feasible alternative

VI. Refrain from making extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused except for statement necessary to inform public of nature and extent of action 

VII. If they know of new, credible, and material evidence creating a reasonable likelihood that D was wrongly convicted, they shall:

(1) Promptly disclose that evidence to court; and

(2) If conviction obtained in prosecutor’s jdx:

(a) Promptly disclose that evidence to the D unless ct authorizes delay

(b) Undertake further investigation to determine whether D was in fact wrongly convicted

VIII. When prosecutor knows by clear and convincing evidence that a D in their jdx was wrongly convicted, prosecutor shall seek to remedy the conviction

b) Policy: prosecutor has responsibility as minister of justice, not just as an advocate
20) RULE 4.1 – TRUTHFULNESS IN STATEMENTS TO OTHERS

a) In the course of representing a client, a lawyer shall not knowingly:

I. Make a false statement of material fact or law to a third person;
(1) Can occur when a lawyer incorporates or affirms a statement of another person that the lawyer knows is false 
(2) Applies to FACTS – estimates of price or value are not facts 
II. Fail to disclose a material fact to a third person when disclosure is necessary to avoid a criminal or fraudulent act by a client
(1) Lawyer can avoid assisting crime by withdrawing. Sometimes it may be necessary for lawyer to give notice of withdrawal and disaffirm 
21) RULE 4.2 – COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

a)  A L shall not communicate with a person the L knows to be represented unless L as consent of other L.

I. Policy: protects a person against overreaching by Ls, interfering in the L-C relationship, and uncounseled disclosure 
II. Applies even if represented person initiates or consents to the communication – L must immediately terminate communication
III. Requires actual knowledge of representation but knowledge may be inferred 
IV. Does not prohibit communication about matters outside of the representation 
V. Org clients:
(1) Prohibits communications with constituents of an organization who supervises, directs or regularly consults with the org’s lawyer or whose act may be imputed to org for purposes of liability
(2) Consent or lawyer is not required for communication with former constituent
b) CAL RULE 2-100:  
I. L shall not communicate about representation with a represented party unless has consent of other L.

(1) does not prevent parties from communicating directly or L advising client to make such communications
22) RULE 4.3 – DEALING WITH UNREPRESENTED PERSON 

a) If person is unrepresented, L shall not state or imply that they are disinterested. If person seems to misunderstand, L shall make reasonable effort to correct. L shall not give legal advice to unrepresented other than to suggest they seek counsel if they reasonably should know that the interests are have a reasonable possibility of being in conflict with the client. 

23) RULE 5.1 – RESPONSIBILITIES OF PARTNERS, MANAGERS, and SUPERVISORY LAWYERS
a) Partners and supervising attys shall make reasonable efforts to ensure that the firm has measures in effect to conform to the Rules

b) A L having direct supervisory authority shall make reasonable efforts to ensure that L’s conform to Rules.

c) A L is responsible for another L’s violation of rules if:

I. L orders or with knowledge of specific conduct ratifies the conduct involved; or

II. L supervises, has knowledge of conduct when consequences can be mitigated, and does not take reasonable remedial action 

24) RULE 5.2 – RESPONSIBILITIES OF A SUBORDINATE LAWYER
a) A L is bound by Rules notwithstanding that they acted at direction of another.

b) A L does not violate Rules if that L acts in accordance with a supervisory L’s reasonable resolution of an arguable question of professional duty. 

25) RULE 5.3 – RESPONSIBILITEIS REGARDING NON-LAWYER ASSISTANTS

a) Partners or managerial authorities shall make reasonable efforts to ensure a non-L’s conduct is compatible with professional obligations of the L; 
b) A L having direct authority over the non-L shall make reasonable efforts to make sure they comply with obligations of L;

c) A L shall be responsible for conduct of non-L if it violates rules if done by a L if:

I. L orders or ratifies conduct involved; or 

II. L has direct supervisory authority, knows of the conduct at a time when consequences can be avoided or mitigated but fails to take reasonable remedial action.

26) RULE 5.4 – PROFESSIONAL INDEPENDENCE OF A LAWYER
a) A lawyer or law firm shall not share legal fees with a non-L, EXCEPT:

I. Profit sharing within firm after death to estate;
II. L purchases a practice from the estate of a dead lawyer; 

III. Give retirement to non-L employees even where plan in based in whole or in part on a profit-sharing arrangement; AND

IV. A L may share ct-awarded legal fees with a nonprofit org that employed the L in the matter

V. CAL RULE 1-320: Neither a member nor law firm shall share legal fees with a non-L, except:

(1) Profit sharing after death to estate

(2) Firm gives estate fees from unfinished legal business of dead; 

(3) To non-L employees in retirement plan;

(4) A member may pay a prescribed registration fee to a lawyer referral service established, sponsored, and operated in accordance with state bar’s standards

b) A L shall not form a partnership with a non-L if any of the activities in the partnership consist of the practice of law

I. CAL RULE 1-310: A member shall not form a partnership with a person who is not an L if any of the activities consist of the practice of law. 

c) A L shall not permit a person who recommends, employs or pays the L to render legal services for a C to regulate L’s professional judgment in rendering such services 

d) Policy: Fee sharing limitation meant to protect L’s professional independence of judgment 
27) RULE 5.5 – UNAUTHORIZED PRACTICE OF LAW; MULTIJDXAL PRACTICE OF LAW

a)  A L shall not practice law in jdx in violation of regulation of legal professional in that jdx or assist another in doing so.

I. Policy: protects the public against rendition of legal services by unqualified persons 
II. CAL RULE 1-300: A Member shall not aid any person or entity in the unauthorized practice of law or practice law in a jdx where doing so would be violation of regulations in that jdx. 

b) A L who is not admitted to practice in this jdx shall not:

I. Establish an office or other continuous presence in jdx for practice of law; or 

II. Hold out to the public or represent that L is admitted to practice law in this jdx. 

28) RULE 6.1 – VOLUNTARY PRO BONO PUBLIC SERVICE

a) Every lawyer has a professional responsibility to provide legal services to those unable to pay. A L should aspire to render at least 50 hrs of pro bono legal services per year. In fulfilling this responsibilities, the L should:

I. Provide a substantial majority of legal services without fee to: (1) persons of limited means; or (2) charitable, religious, community, educational orgs that are designed to address needs of persons with limited means; and

II. Provide any additional services through:

(1) Delivery of legal services at no fee or substantially reduced fee where payment of fees would normally significantly deplete the org’s economic resources

(2) Delivery of legal services at a reduced fee to persons of limited means; or

(3) Participation in activities for improving the law, legal system, or legal profession

b) In addition, a L should voluntarily contribute financial support to orgs that provide legal services to persons of limited means. 

29) RULE 6.2 – ACCEPTING APPOINTMENTS
a) A L shall not seek to avoid appointment to represent a person except for good cause, such as:

I. Representing cause violation of rule or law

II. Representing results in unreasonable financial burden on L; or

III. C or cause is super repugnant to the L such that it impairs L-C relationship or L’s ability to represent C

30) RULE 7.1 – COMMUNICATIONS CONCERNING A LAWYER’S SERVICES

a) A L shall not make a false or misleading communication about the L or services. 
b) A communication is false or misleading if it contains a material representation of fact or law or omits a fact necessary to make the statement consider as a whole not materially misleading. 
I. Truthful statements that are misleading are also prohibited by this rule. 
II. CAL RULE 1-400(D): Communication shall not: 

(1) contain any false, misleading, or deceptive statements or omit facts that make it misleading; 

(2) fail to indicate that it is a communication or solicitation;

(3) be transmitted in any manner which involves intrusion, coercion, duress, compulsions, etc. 

(4) state that a member is a certified specialist unless member hold certificate 
III. CAL RULE 1-400(F): A member shall retain for two years a copy of any communication made by written or electronic communication. 

IV. CAL RULE 1-400 list of presumptively violating communications:

(1) Communications that contain guarantees, warranties, or predictions about outcome of rep

(2) Testimonials or endorsements unless they say that it is not a warranty or prediction of outcome

(3) Communications delivered to people who they know are not in a reasonable condition to exercise judgment in retaining counsel
(4) Communication transmitted at scene  of accident or in route to medical facility 

(5) Direct communications that do not say “advertisement” or “newsletter” in 12 pt print on first page and also on envelope if there is one

(6) Firm name which implies relationship between agency or nonprofit, other unrelated firm

(7) ETC. pg 80
31) RULE 7.2 – ADVERTISING
a) A L may advertise !

b) A L shall not give anything of value to a person for recommending the L’s services except that an L may:

I. Pay the reasonable costs of advertisements or communications;

II. Pay the usual charges of a qualified lawyer referral service;

(1) See CAL RULE 1-320(A)(4) – says same thing

III. Pay for a law practice; and 

IV. Refer clients to another L or professional pursuant to agreement if:

(1) The reciprocal referral agreement is not exclusive; and 

(2) The C is informed of the existence and nature of the agreement

(3) Also cannot be indefinite 
V. CAL RULE 1-320(B): A member shall not compensate any entity for recommending or securing employment or as a reward for making recommendation. A gift made in gratuity for making recommendation ok as long as not given to encourage forthcoming referrals. 

VI. REFERAL FEES: traditional referral fees allowed in CA for lawyers as long as not an inducement to obtain future referrals. Model rules do not allow referral fees. Referral fees not allowed under MR – can only be paid in proportion to services performed or else will be jointly liable. 
c) Any advertisement must include the name and office address of at least one L or firm that is responsible for its content 

d) Policy: to assist the public in obtaining legal services, lawyers should be allowed to make known their services
e) CAL RULE: in CA, an advertisement that violates any of the standards that are part of the rule is presumed to be misleading. MR does not adopt this presumption. 
32) RULE 7.3 – DIRECT CONTACT WITH PROSEPECTIVE CLIENTS
a) A L shall not by in-person, telephone, or real-time electronic contact solicit employment when significant motive is financial gain unless person contacted: (1) is a L; or (2) has a family, close personal, or prior professional relationship with the L 

I. CAL RULE 1-400(C): A solicitation shall not be made to a prospective client with whom the L has no family or prior professional relationship. 

b) L shall not solicit employment from a prospective client in-person or by telephone if: (1) client has made known they don’t want to be solicited; or (2) solicitation involves coercion, duress, or harassment 

c) Solicitations must include the words “advertising material” on the outside of the envelope and at the beginning and ending of any recorded or electronic communication unless to an L or family member

I. Does not apply to responses to requests from potential clients 
d) Policy: there is potential for abuse inherent in these kinds of contacts with a prospective client known to need legal services; prospective client may find it difficult to evaluate all available alternatives with reasoned judgment and self-interest with pressure from a L; these convos are not always recorded which could lead to later disputes about what was done/said 
33) RULE 7.4 – COMMUNICATION OF FIELDS OF PRACTICE AND SPECIALIZATION

a) L can say they do or do not practice a particular field of law

I. Can say they are a “specialist” or practices a “specialty” in particular fields, but these are subject to “false and misleading” standard of 7.1
II. CAL RULE 1-400(D)(6): any communication shall not state that a member is a certified specialist unless they hold a certificate by board of legal specialization 
b) L admitted before USPTO may use designation “patent atty”

c) L engaged in admiralty can say so

d) L shall not state or imply that a L is certified as a specialist in a particular field of law unless:

I. L has been certified as a specialist by an organization approved by state or accredited by ABA

II. Name of certifying organization is clearly identified in the communication 

34) RULE 8.3 – REPORTING PROFESSIONAL MISCONDUCT

a) If L knows that another L  or judge has committed a violation of rules that raises a substantial question of L’s honesty, trustworthiness or fitness as an L shall inform appropriate professional authority

I. Does not require reporting of ALL offenses – must be substantial 
b) Does not require disclosure of info obtained while participating in an approve lawyers assistance program

35) RULE 8.4 – MISCONDUCT

a) Misconduct if L:

I. Violates or attempts to violate rules or knowingly assists another to do so;

II. Commits a criminal act that reflects adversely on L’s honesty, trustworthiness, or fitness as an L;

(1) CAL RULE: Model rules only care if lawyer’s offense lacks characteristics relevant to the practice of law. CA has a zero-tolerance policy for lawyers convicted of any crime involving moral turpitude 
III. Engages in dishonesty, fraud, deceit or misrepresentation;

IV. Engages in conduct that is prejudicial to administration of justice;

(1) Ex: shows they have bias or prejudice based on race, sex, religion, disability, age, etc. 
V. States or implies an ability to influence improperly a government agency; or

VI. Knowingly assist a judge in conduct that is violation of applicable rules or law
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