Ethical Lawyering – Professor Riordan – Spring 2016

Rules governing Professional Responsibility:

· California Law:

· CA Rules of Professional Conduct (CRPC)
· CA Rules of Court (CRC)
· California Statutes
· CA Business and Professional Code (B&P)
· Contains “State Bar Act” – starting around 6000
· 6068 – 23 subsets delineating duties of attorney
· 6101 – basis for discipline
· CA Evidence Code (Evid.)

· CA Code of Civil Procedure (CCP)

· ABA Model Rules of Professional Conduct (MRs)
· Weight of Authority
· Statutes, CRPC, CRC
· CA Court Decisions
· Local and CA State Bar Ethics Opinions
· Not binding on courts or disciplinary bodies but frequently cited by courts and "should be consulted" for guidance on CA law (CRPC 1-100(a)

· ABA Formal Ethics Opinions
· Source of guidance where no CA authority on point and not inconsistent with CA policy, but not binding on CA attorneys

· Rules, standards, and ethics opinions from other jurisdictions
· Sources of guidance where no CA authority on point and not inconsistent with CA policy, but not binding on CA attorneys

· Restatement 3rd of the Law Governing Lawyers
· Not binding on CA attorneys but persuasive authority, especially where no CA Authority on point and not inconsistent with CA policy

Honesty in the Practice of Law

· MR 8.4 Misconduct– general over-arching rule about basis for attorney discipline
c. Make a false statement of material fact or law to a third person; or
· MR 4.1 – In the course of representing a client a lawyer shall not knowingly:
a. Fai to disclose a material fact when disclosure is necessary to avoid assisting in a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6

b. Engage in conduct involving dishonesty, fraud, deceit, or misrepresentation
· CA Rules: arguably stricture regarding dishonesty than MRs because broader categories (criminal and non-criminal acts) 
· Cal Bus & Prof. Code §6068(d) – notions of dishonesty

· To employ, for the purpose of maintaining the causes confided to him or her, those means only as are consistent with the truth and never to seek to mislead the judge or any judicial officer by an artifice or false statement of fact or law
· Cal. Bus. & Prof. Code §6106

· The commission of any act involving moral turpitude, dishonesty or corruption, whether the act is committed in the course of his relations as an attorney or otherwise, and either the act is a felony or misdemeanor or not, constitutes a cause for disbarment or suspension.
ADMISSION TO THE BAR

· Requirements – B&P § 6060 
· (a) At least 18 years of age 

· (b) Good moral character 

· (c) 2 years of college of the examination equivalent 

· (d) Registered with Bar within 90 days after beginning the study of law 

· (e) One of the following:

· J.D. or LL.B by ABA accredited law school;

· 4 years of study:

· At a law school authorized/approved to confer degrees requiring 270 hours or more per year (but if foreign school that is NOT common law-based, have to prove qualifications)

· As a pupil in law office or judge’s chambers; OR

· 864 hours of law study in state accredited school

· (f) Pass MPRE

· (h)(1) Pass Baby Bar, if attending state accredited law school 

· (g) Pass Bar Exam

· B & P § 6062. Admission of out-of-state attorneys
· (a)  To be certified to the Supreme Court for admission, and a license to practice law, a person who has been admitted to practice law in a sister state, United States jurisdiction, possession, territory, or dependency the United States may hereafter acquire shall:

1. Be of the age of at least 18 years.

2. Be of good moral character.

3. Have passed the general bar examination given by the examining committee. However, if that person has been an active member in good standing of the bar of the admitting sister state or United States jurisdiction, possession, or territory for at least four years immediately preceding the first day of the examination applied for, he or she may elect to take the Attorneys' Examination rather than the general bar examination. Attorneys admitted less than four years and attorneys admitted four years or more in another jurisdiction but who have not been active members in good standing of their admitting jurisdiction for at least four years immediately preceding the first day of the examination applied for must take the general bar examination administered to general applicants not admitted as attorneys in other jurisdictions.

4. Have passed an examination in professional responsibility or legal ethics as the examining committee may prescribe.

· (b)  To be certified to the Supreme Court for admission, and a license to practice law, a person who has been admitted to practice law in a jurisdiction other than in a sister state, United States jurisdiction, possession, or territory shall:

1. Be of the age of at least 18 years.

2. Be of good moral character.

3. Have passed the general bar examination given by the examining committee.

4. Have passed an examination in professional responsibility or legal ethics as the examining committee may prescribe.

· (c)  The amendments to this section made at the 1997-98 Regular Session of the Legislature shall be applicable on and after January 1, 1997, and do not constitute a change in, but are declaratory of, existing law.

· Moral Character: 

· In re Glass: Glass was a reporter while going to law school and falsified numerous articles defaming a lot of people. He even falsified supporting research so the fact checkers wouldn’t catch him. He claims he is rehabilitated based on therapy. The court said everything he did was in his own interest and was denied admission to the bar because he failed to establish that he engaged in truly exemplary conduct over an extended period
· Kwasnik v. State Bar – 1970 vehicular manslaughter charge, P received a fine and no jail. P had a job at a big firm, and in 1972 the family of person killed in car accident files civil suit against him and receives a judgment. P says he doesn’t have the money to pay the judgment, but would pay $250/month; his job was paying $40k, then tries to settle for $15k, family says no and he tells them he’s going to file for bankruptcy and then that judgment will be wiped out. P then applies to take bar exam. In 1986, 16 years after crash, 5 years after bankruptcy, FL admits him to bar. In 1987, 12 judges vouch for him and say he has good moral character, admitted to bar because looking at him today, he has good moral character. 

· Summary on Bar Admission:

· Bar admission is dependent upon a showing of minimal competence and good moral character

· Key is applicant’s current moral character, but past behavior used as a guide to present character

· Ultimately it is state Supreme Court who decides who may be admitted to the Bar – Bar committees only recommend admission or denial. 

· If Bar Committee finds a problem, applicant entitled to a hearing

· Decision can be appealed to Department of Review (appellate division)

· Then either side can appeal to the CA Supreme Court

· Moral character focus tends to be on dishonesty, rather than “morality,” but at some point, e.g. child molester or white supremacist, i.e. conduct society considers immoral, will bar you. 

· No automatic disqualification for commission of a felony or misdemeanor, even (potentially) murder.

· Beliefs, and joining organizations, will not keep you out, unless group advocates overthrowing the government by force or, e.g. KKK
· Once Admitted to the Bar:

· When you pay dues for state bar association:
· Can practice in State trial Courts (superior court of California), state appellate court, state supreme court)

· Bar card allows you to practice in all state courts in CA

· Federal courts

· Federal district court - 

· Have to be separately admitted to practice in the district

· Have to look at specific rule for the specific district - some require that an admitted attorney make a motion to vouch for your good moral character

· Most districts make it very easy and just require a form and a fee

· Have to vouch on the form that you are in good standing with the state of CA

· Federal appellate court

· Each circuit has its own rules

· Must fill out an application saying you are in good standing in your state

· Have to pay a fee

· May or may not need someone to vouch for you 

· Not very onerous of a process

· US Supreme Court

· Have to have 2 members of the bar vouch for you

· Have to apply and pay a fee

· Have to have practiced for 3 years before any state court
DISCIPLINE
· Disciplinary Process (CA):

· Someone sends a complaint to the State Bar (could be from client, judge, another lawyer, member of the public, banks (client trust funds), court clerks, DAs, etc.)

· Quick review by bar. Either dismissed, or if possible discipline: 

· Investigation 

· Formal notice to member; and 

· Bar is investigator (lawyer has duty to cooperate B&P 6068(i))

· If recommended, trial before state bar court 

· Appeal (state bar court of appeal)

· Discretionary appeal to state Supreme Court

· CA Statutory Grounds for Suspension/Disbarment:

· B&P § 6101:

· (a) Conviction of a felony or misdemeanor involving moral turpitude constitutes grounds for disbarment or suspension. 

· (b) The district or city attorney or prosecuting agency, upon discovery person is an attorney, must immediately notify the CA State Bar upon charging of a felony or misdemeanor.

· (c) The court clerk, upon conviction of the crime, must notify state bar within 48 hours. If the conviction involves or may involve moral turpitude, the office of the state bar must transmit the record of conviction to the CA Supreme Court. 

· B&P § 6102:

· (a) Upon conviction, if there are at least reasonable grounds to believe crime involves moral turpitude, or is a felony under CA law, the attorney is automatically suspended by the CA Supreme Court until the judgment becomes final. 

· (c) Once conviction is final, then attorney is summarily disbarred if an element of the crime was specific intent to deceive, defraud, steal or make or suborn a false statement or if the crime involved moral turpitude, or was a felony under CA law.

· B&P § 6103: If the lawyer willfully disobeys an order of the court requiring him to do or forbear an act connected with or in the course of his profession, he or she is subject to disbarment or suspension.

· B&P § 6104: If the lawyer corruptly or willfully and without authority, appears as an attorney for a party to an action or proceeding, he or she is subject to disbarment or suspension. 

· B&P § 6105: If the lawyer lends his name to be used as an attorney by another person who is not an attorney, he or she is subject to disbarment or suspension. 

· B&P § 6106: If the lawyer commits any act involving moral turpitude, dishonesty, or corruption, regardless of whether the act is committed in the course of his relations as an attorney, and regardless of whether the act is a felony or misdemeanor or not, he or she is subject to disbarment or suspension. 

· B&P § 6106.1: If the lawyer advocated the overthrow of the government of the United States or of CA by force, violence or other unconstitutional means, he or she is subject to disbarment or suspension. 

· CA Self-Reporting – B&P 6068(o):

· 3 or more malpractice filings within 12 months 

· Judgment against you for fraud, misrepresentation, etc. committed in professional capacity

· Sanctions other than discovery or monetary fine < $1,000

· Felony brought against you by DA

· Conviction of felony or misdemeanor

· In course of practice; client was victim; or major element includes dishonesty or moral turpitude; 

· Discipline by any professional body; 

· Reversal of malpractice or willful misrepresentation;

· Must report partners unless they have already done so;

· Bar discipline only if violated

· Moral Turpitude Definition: 

· An act of moral turpitude is one that is contrary to honesty and good morals.

· The moral turpitude standard is not to punish practitioners but to protect the public, the courts and the profession against unsuitable practitioners. 

· Crimes that, on their faces, have been held to involve moral turpitude:

· Forgery, extortion, bribery, perjury, robbery, embezzlement, theft, murder, child molestation and any other serious sexual offense, money laundering.

· Note: Doesn’t matter what state commit charges in, as long as commit, can be disciplined in CA. 

· Crimes held to possibly involve moral turpitude, depending on circumstances:

· Assault with deadly weapon, tax offenses (if involves dishonesty and deception), drug offenses (if acting as principal/seller), various insurance-related offenses

· NOT “simple” (misdemeanor without injury) drunk driving 
· Cal Bus & Prof Code §6106:
· The commission of any act involving moral turpitude, dishonesty, or corruption, whether the act is committed in the course of his relations as an attorney or otherwise, and either the act is a felony or misdemeanor or not, constitutes a cause for disbarment or suspension.
· Authority to Discipline – MR 8.5 (a): A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where lawyer’s conduct occurs. A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer provides of offers to provide any legal services in this jurisdiction. A lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct. 

· Choice of Law – MR 8.5(b): … the rules of professional conduct shall be as follows:

· (1) For conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction in which the tribunal sits…

· (2) For any other conduct, the rules of the jurisdiction where conduct occurred…

· [BUT] … if the predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be applied to the conduct 

· [HOWEVER] … A lawyer shall not be subject to discipline if the lawyer’s conduct confirms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer’s conduct will occur. 

DUTY TO REPRESENT INDIGENT CLIENTS

· Under CA law

i. If ordered by a court, you have to take on the client unless:
1. Exceptions:

a. Cannot discriminate in accepting or terminating based on protected characteristics (race, sex, etc.)

b. Must follow court orders

i. But must be paid

c. Cannot for "personal considerations" reject the cause of the defenseless or oppressed 6068h

i. But no requirement to do pro bono
· B & P 6068 (h): 
· It is the duty of an attorney to “never reject for any consideration personal to himself or herself, the cause of the defenseless or oppressed.
· MR preamble 
· “The rules do not, however, exhaust the moral and ethical considerations that should inform a lawyer, for no worthwhile human activity can be completely defined by legal rules. The rules simply provide a framework for the ethical practice of law”

· “A lawyer is also guided by personal conscience and the approbation of professional peers”
· Exceptions to accepting a court appointed case under the MRs

1. Cannot turn down a court appointed case, except for good cause, such as (MR 6.2)

a. Violation of disciplinary provision or other law
b. Imposition of unreasonable financial burden
c. Client or cause so repugnant that it likely will impair relationship or lawyer’s ability to represent client
2. Must keep representation if ordered by tribunal notwithstanding good cause for termination (MR 1.16(c))
a. URGE every lawyer to do pro bono work (MR 6.1)

i. No requirement to do pro bono

· Exceptions under CA law:

· Cannot discriminate in accepting or terminating based on protected characteristics (race, sex, etc.) (CRPC 2-400)

· Must follow court orders (B&P 6103)

· BUT must be paid
· Cannot for “personal considerations” reject the cause of the “defenseless or oppressed” (B&P §6068(h))
· BUT not required to do pro bono
UNAUTHORIZED PRACTICE OF LAW
· Summary of UPL: 

· Tribunal Appearance: Lawyer or non-lawyer authorized depending on statute

· Sell form only: Non-lawyers OK (probably OK if comes with written instructions)

· Scrivener only: Non-lawyer OK

· Books: Non-lawyer (or lawyer not admitted in jurisdiction) OK

· Established norms  (CPA, tax preparers, real estate brokers): Non-lawyers OK

· BUT financial/estate planner: More problematic if tries to write will or give tax advice if not a lawyer.

· Tailored or customized legal advice about specific matter, especially dealing with contracts, litigation, conveyances, or wills, probably need to be a lawyer. 

· With one exception, computer programs treated same as individuals – if all they do is take information, customer types, and put that information into a form, its OK.

· Exception: In some jurisdictions, the program can choose the form into which the information is typed – NOT engaged in UPL.

· Penalty if Found Engaged in UPL – B&P §§ 6126, 6126.5: In addition to any remedies/penalties in criminal charges brought against person

· Layperson Convicted of UPL: Guilty of misdemeanor (up to 1 year in jail + financial penalties set forth in 6126.5)

· Former Attorney: Can be misdemeanor or felony + financial penalties set forth in 6126.5.

· State bar empowered to take over practice (B&P 6180)

· Remedies Available to Clients (B&P 6126.5): Actual damages, restitution (considered illegal contract)

· So client doesn’t have to pay outstanding legal fees: Restitution for any fees already paid; damages for fees to rectify errors; UPL D must pay fees for AG, DA, City Attorney, etc. 

· CRPC §1-300: Violation of this too if CA member engaged in UPL

· (A) A member shall not aid any person or entity in the UPL.

· (B) A member shall not practice law in a jurisdiction where to do so would be in violation of regulations of the profession in that jurisdiction. 

· B&P 6126(b): Any person who has been suspended from membership in the state bar, or has been disbarred, or has resigned from the state bar with charges pending, and thereafter advertises or hold himself or herself as practicing law is guilty of a crime punishable by imprisonment in the state prison or county jail [potential felony].
Multi-jurisdictional practice & Pro Hac Vice
· CRC 9.40: Person who is not a member of CA state bar, but is a member in good standing and eligible to practice law in any United States court or state court, and has been retained to appear in a particular case in CA, may appear in the court upon written application to appear as counsel pro hac vice, provided an active member of CA bar is associated as attorney of record. 

· Counsel not eligible to appear pro hac vice if: Lawyer is resident of CA; regularly employed in state of CA; regularly engaged in substantial business, professional, or other activities in state of CA; or has made repeated appearances in CA pursuant to this rule. 

· (b) Person who wants to appear pro hac vice must file with the court a verified application and proof of service, and notice of the hearing of the application on all parties who have appeared in the cause and upon the state bar of CA. 

· (c) Must pay $50 fee. 

· (d) Attorney who appears pro hac vice is subject to the CA disciplinary rules and the jurisdiction of the CA courts and the state bar. 

· (e) If an attorney wanted to argue an appeal before the CA Supreme Court, must file a motion for making a motion in an appellate court, and process is similar to pro hac vice application, except motion would be filed in appellate court where wanted to argue. 

· Note: 9.40 applies only to pending litigation.

· CRC 9.47 – Attorneys Practicing Law Temporarily in CA as part of Litigation: 

· (a) Requirements:

1. Maintain an office in a US jurisdiction other than CA and in which is license to practice law;

2. Already be retained by a client in the matter attorney is providing legal services for in CA, except attorney may provide legal advice to a potential client at client’s request, to assist client in deciding whether to retain the attorney;

3. Indicate on any website or other advertisement that is accessible in CA either that attorney not licensed in CA or list the states where they’re licensed to practice;

4. Be an active member in good standing in US state. 

· (b) Permissible Activities:

1. Formal legal proceeding pending in another jurisdiction and attorney is licensed to appear;

2. Formal legal proceeding that’s anticipated but not yet pending in CA and attorney reasonably expect to appear;

3. Formal legal proceeding that’s anticipated but not yet pending in another jurisdiction and attorney reasonably expect to appear;

4. Formal legal proceeding that’s anticipated or pending and attorney’s supervisor is authorized to appear or reasonably expects to appear. 

· Attorney must apply for pro hac vice admission as soon as practicable once suit is filed.

· (c) Restrictions – attorney cannot:

1. Hold out to public or represent they’re admitted to practice law in CA;

2. Establish or maintain a resident or systematic continuous presence in CA for practice of law;

3. Be a resident of CA;

4. Be regularly employed in CA; 

5. Regularly engage in substantial business or professional activities in CA; or 

6. Have been disbarred, resigned with charges pending, or be suspended from practicing law in any other jurisdiction. 

· CRC 9.43 – Out-of-State Attorney Arbitration Counsel:

· (a)(1) Non-CA bar member who’s been retained to appear in the course of, or in connection with, an arbitration proceeding in this state; and

· (a)(2) Must apply for approval to arbitrator (not judge) and all copies of application served on parties, and file a copy of application with the bar;

· (f) Pay $50 fee;

· (g) If motion is granted, attorney is subject to CA discipline rules. 

· Note: No specific requirement to hire local counsel, but 9.43 says CCP 1282.4 must be complied with, and 1282.4(c)(11) says local counsel must be attorney of record in arbitration. 

· MR 5.5(c): A lawyer admitted in another US jurisdiction and not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:

· (c)(1) Are undertaken with local counsel and who actively participates in the matter;

· (c)(2) Are or reasonably related to a pending or potential proceeding before a tribunal so long as the lawyer is authorized by law or order to appear in such a proceeding or reasonably expect to be so authorized.

· (c)(3) Are or reasonably related to pending or potential arbitration, mediation or other ADR proceeding, if the services arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission. 

· Note: Attorney does not have to associate with local counsel for arbitration if he represents a client in an MR jurisdiction. With regard to litigation, under MR 5.5(c)(2), there’s no requirement for it, but every large state at least requires pro hac vice admission, which universally requires association with local counsel.

· (c)(4) Are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to they lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice. 

· Ex: Client in MR jurisdiction other than NY wants to hire NY counsel to handle client’s IPO. 

· Note: If client was in CA and wanted to hire attorney, rules governed by 9.48. 

· CRC 9.48 – Non Litigating Attorneys Temporarily in CA to Provide Legal Services:

· (b) Attorney may:

1. Provide legal assistance or advice in CA to a client concerning a transaction or other non litigating matter, a material aspect of which is taking place in a jurisdiction other than CA and in which attorney is licensed to provide legal services; 

2. Provides legal assistance or advice in CA on an issue of federal law or of a jurisdiction other than CA to attorneys licensed to practice in CA;

3. Is an employee of a client and provides legal assistance or advice in CA to client or client’s subsidiaries or organization affiliates (i.e. in-house counsel). 

· (c) An Attorney cannot:

1. Hold out to public or otherwise represent that he or she is admitted to practice law in CA;

2. Establish or maintain a resident office or other systematic or continuous presence in CA for practice of law;

3. Be a resident of CA;

4. Be regularly employed in CA; 

5. Regularly engage in substantial business or professional activity in CA; 

6. Have been disbarred, have resigned with charges pending, or be suspended from practicing law in any other jurisdiction. 

· CRC 9.46 – Registered In-House Counsel:

· (a) Attorney practicing law under this rule:

· (1) Is permitted to provide legal services in CA only to qualifying institution that employs him/her;

· (2) Not permitted to make court appearances in CA or to engage in any other activities for which pro hac vice admission is required if they are performed in CA by an attorney who’s not a member of CA state bar; and

· (3) Not permitted to provide personal or individual representation to any customers, shareholders, owners, partners, officers, employees, servants or agents of the qualifying institution;

· (b) The attorney must:

· (1) Active member in good standing of the bar of a United States state;
· (2) Register with the CA Bar and file an Application for Determination of Moral Character;
· (3) Meet all of the requirements for admission to the CA Bar, except that the attorney:
· (A) Need not take CA bar exam or the MPRE; and
· (B) May practice law while awaiting the result of his or her Application for Determination of Moral Character;
· (4) Comply with the rules adopted by the Board of Governors relating to the State Bar Registered In-House Counsel Program;
· (5) Practice law exclusively for a single qualifying institution, except that, while practicing under this rule, the attorney may, if qualified, simultaneously practice law as a registered legal services attorney (i.e. public interest firm);
· (6) Abide by all laws and rules that govern members of CA bar, including the MCLE requirements.
·  (7) Satisfy in his or her first year of practice under this rule all of MCLE requirements, including ethics education, that members of the CA Bar must complete every three years and, satisfy the MCLE requirements applicable to all members of the State Bar; and
· (8) Reside in California (i.e. cannot still advise LA employees of organization about law if working as senior counsel for same organization in another state an not admitted to CA bar.
· (d) Must renew his or her registration annually; no limit on number of years in-house counsel may register under this rule, but can only practice for as long as they remain employed by same qualifying institution that provided the declaration in support of their application. 

· (g) Pay fee to the bar (currently $350).
· CRC 9.45 – Registered Legal Services Attorneys:
· (a) Permitted to practice law in CA only while working at a qualifying legal services provider, and, at that institution and only on behalf of its clients, engage in supervision, in all forms of legal practice that are permissible for member of CA bar. 

· (b) Attorney must:

· (1) Be an active member in good standing of the bar of a United States state;
· (2) Register with the CA Bar and file an Application for Determination of Moral Character;
· (3) Meet all the requirements for admission to the CA Bar, except that the attorney:
· (A) Need not take CA bar exam or MPRE; and
· (B) May practice law while awaiting the result of Application for Determination of Moral Character;
· (4) Comply with the rules adopted by the Board of Governors relating to the State Bar Registered Legal Services Attorney Program;
· (5) Practice law exclusively for a single qualifying legal services provider, except that, if so qualified, an attorney may, while practicing under this rule, simultaneously practice law as registered in-house counsel;
· (6) Practice law under supervision of an attorney who is employed by the qualifying legal services provider and is a member in good standing of CA Bar;
· (7) Abide by all the laws and rules that govern members of the CA Bar, including the MCLE requirements;
· (8) Satisfy in first year of practice under this rule all the MCLE requirements, including ethics education, that members of the CA Bar must complete every three years; and
· (9) Not have taken and failed the CA bar exam within five years of application to register under this rule.
· (c) To practice law in CA under this rule the attorney must:

1. File a moral character application;

2. Submit to CA State bar a declaration agreeing that they will be subject to discipline of CA rules and will not practice law in CA other than under supervision at a qualifying legal services provider, BUT an attorney may simultaneously practice as registered in-house counsel in CA. 

3. Submit to CA Bar a declaration signed by a supervisor on behalf of the legal services provider attesting that the applicant will work, with or without pay, as an attorney for the organization; applicant will be supervised as specified in this rule; and that the legal services provider and supervising attorney assume professional responsibility for any work performed by the applicant under this rule.
· (d) May practice for no more than a total of 3 years. 

· Note: If legal services provider came to work for an organization in CA and the organization was a national organization, could not practice in CA under CRC 9.49(a)(1)(A) – “incorporated and operated exclusively in CA.” But can provide legal services if organization is structured such that a subsidiary is incorporated in, and only provides representation in, CA. If it’s a national organization, person could still be registered at in-house counsel, but couldn’t still appear in court.

ATTORNEY-CLIENT RELATIONSHIP
Rejecting a Case:
· When MUST an attorney decline to represent a client?
· Support commission of crime or fraud
· B&P 6068(c)(g)

· CRPC 3-210

· Creates a conflict of interest 
· MR 1.16(a)(1)

· CRPC 3-310

· Lack of required learning and skill unless (1) associated with skilled counsel or (2) acquiring sufficient learning and skill before performance
· CRPC 3-110(C)

· Mental or physical  impairment or other mental condition
· MR 1.16(a)(2)
· CRPC 3-700(B)(3)

· Frivolous claims (Must be a real claim - could still be brought if no existing law e.g. for new technology) - OBJECTIVE STANDARD - would a reasonable attorney bring the claim?

· MR 3.1

· CRPR 3-200(A)

· Can use good faith basis to expand or change the law - then not frivolous claim as long as meets objective standard

· e.g. brown v. board of education

· When first filed not frivolous claim although contrary to current law

· More common that there will be cases raised to expand a law rather than change one

· Examples of other types of frivolous claims

· Cannot harass, or cause undue delay, or put forth patently false argument

· Actions that falls under FRCP Rule 11

· In CA, similar to rule 11, we have 128.5 & 128.7

· Like Rule 11, authorizes judges that if they find a frivolous finding has been made, the attorney or law firm (or both) is the one to be punished/sanctioned rather than client

· Sanctions are awarded against client which triggers self-reporting duty (6068(O))

· When sanctioned, have to inform the state bar

· Cannot take a position that is frivolous or in bad faith

· Cannot bring or defend a case unless a good faith argument exists for extension, modification, or reversal of existing law

· Malicious Prosecution (civil court issue)

· Plaintiff must prove that the underlying action or single claim in the underlying action was:

· Terminated in the plaintiff's favor

· Prosecuted without probable cause (what would a reasonable attorney have done?)

· Initiated or pursued with malice; and

· Resulted in damages to the plaintiff

· Therefore, if you file a frivolous suit and lose, attorney can be sued because you supported that client's frivolous claim

· Consequences with state bar:

· By violating frivolous claim, violate CA rules of professional conduct and thus requires disciplinary action

· If violate rules of professional conduct, CA state bar can begin disciplinary action (after you self-report sanction for frivolous claim)

· Reprimand

· Suspension

· Probation

· Disbarment

· Overall consequences for filing frivolous claim

· Sanction by judge

· Resulting suit by opposing party after completion of the litigation

· Discipline by state bar

· Violation of CA rules of professional conduct does not necessarily mean it's a civil action but in this case there is the civil action of malicious prosecution

· Not every violation though rises to the level of a tort action with civil liability (most do not)
· MR Preamble [17]: Principles of substantive law external to these rules determine whether a client-lawyer relationship exists. 

· Absent a retainer, whether a relationship has been formed between an attorney and client is whether a client reasonably believes they have a relationship with the attorney. 

· Depends on rules whether attorney is an agent for the client, but generally if client reasonably believed they have a relationship with the attorney. 

· If Don’t Want Case:

· Send a writing declining representation, which includes: 

· Statement that you’ve decided not to represent client in the matter

· Reemphasize that you’re not client’s lawyer. 

· Statement that your decision has nothing to do with the merits and that the client may have a winnable case. 

· Statement that if client wants to pursue matter, he or she should see another attorney, and should do so promptly because the law only allows certain amounts of time to bring claim and if you wait too long, your claim will be barred. 

· If there’s a meeting and neither of you have decided whether to take the case, send a letter saying no agreement has been reached on whether I (our firm) is to act as your lawyer and hence we are not your lawyers until such agreement is reached.

Formation of Relationship:

· Consequences of Formation of Attorney-Client Relationship:

· Duty of Competence (MR 1.1; CRPC 3-110)

· MR 1.1: A lawyer shall provide competent representation to a client, which requires that the lawyer have legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation. 

· CRPC 3-110:

· (a) prohibits a lawyer from “intentionally, recklessly, or repeatedly failing to perform legal services with competence”

· (b) defines competence as “(1) diligence, (2) learning and skill, and (3) mental, emotional, and physical ability reasonably necessary for performance of such services”

· if learning & skill are lacking: (1) associate competent counsel, (2) acquire learning and skill prior to rendering services, (3) reduce scope of representation, or (4) decline/withdraw

· NOTE: CA rule does not regulate quality of legal representation like MR does.
· Duty of Diligence/Promptness (MR 1.3)

· MR 1.3: A lawyer shall act with reasonable diligence and promptness in representing a client.
· Issues from comments:

· Act with commitment, dedication & zeal in advocacy (comment 1) 

· Control workload to handle each matter competently (comment 2)

· Don’t procrastination or unreasonable delay – causes client’s needless anxiety (comment 3)
· Don’t let personal problems interfere (comment 1)

· NOTE: Separate CRPC rule for diligence (only included in 3-110(b) for competence. 

· Scope of Authority between Client and Lawyer (MR 1.2)

· MR 1.2: Lawyer shall abide by a client’s decisions concerning the objectives of representation and as required by MR 1.4 (shall consult with client as to the means by which they are to be pursued). 

· Decisions made by client concerning objectives of representation:

· Acceptance/rejection of settlement offers

· A plea to be entered in a criminal case

· Waiver of jury trial

· Whether to testify in criminal case

· Whether to appeal (not in MR 1.2(a), but consistent with abiding by client’s decisions concerning the objectives of representation)

· Decisions made by the lawyer involve procedure, tactics, and strategy

· The type of lawsuit to file

· Court in which to file it

· Whether to grant opposing counsel extension of time

· Scope of discovery

· CA: No direct parallel under CA law, but

· B&P 6148 need to agree in written fee agreement (non-contingent): (1) General nature of legal services, and (2) Respective responsibility of attorney & client.
· CRPC 3—400 prohibits: (a) limiting/settling potential malpractices suits; okay to reasonable limit scope of representation 

· Limitations on Representation (MR 1.2(c)): A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent. 
· Comment 7 Example: If, for example, a client’s objective is limited to securing general information about the law the client needs in order to handle a common and typically uncomplicated legal problem, the lawyer and client may agree that the lawyer’s services will be limited to a brief telephone consultation. Such limitation, however, would not be reasonable if the time allotted was not sufficient to yield advice upon with the client could rely. 
· HYPO: If client just wants a “quick and dirty” lawyer opinion about something, must tell them that the scope of representation is limited and answer given without research might be different than answer given after research. 
· Informed Consent (MR 1.0(e)): Informed consent denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct. 
· Limiting Representation – MR 1.1: A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation. 
· Comment [5] to MR 1.2: Client may not be asked to agree to representation so limited in scope as to violate rule 1.1
· HYPO: Client wants to you to represent them only for trial for $50k, but know cannot represent them on budget given. 
· Can say you’ll perform it cheaply, but cannot go below the bar of competency to stay within the budget. 

· Duty of Communication (generally MR 1.4; CRPC 3-500) (regarding settlement offers MR 1.2/1.4; CRPC 3-510)

· MR 1.4: A lawyer shall:

· promptly inform of any decision where informed consent is required

· reasonably consult regarding means, by which objectives are to be accomplished

· keep client reasonably informed about status

· promptly comply with reasonable requests for info

· consult regarding limits on lawyer’s conduct if client expects help not permitted by rules or other law

· explain matter to extent reason. necessary to permit client to make informed decs.
· promptly communicate ALL settlement offers (Comment 2)

· along with 1.2 (scope of authority)

· CA 3-510: more specific

· All offers in criminal matters

· Written offers in other matters

· Oral offers in civil cases should be communicated ONLY if they are significant 

· may not be able to consult client before every decision, but must explain actions taken (Comment 3)

· advise client when info will be provided (timeframes, deadlines) (Comment 4)

· rules or orders may limit info to client (Comment 7 – psych diagnosis)
· CRPC 3-500: In general, CA rule is much less specific

· Keep client reasonably informed about significant developments including promptly complying with reasonable requests for information and copies of significant docs. 
· No discipline for failing to communicate insignificant or irrelevant information

· Other attorneys cannot speak with client when represented by counsel (MR 4.2; CRPC 2-100)

· MR 4.2: In representing a client, a lawyer shall not communicate about the subject matter of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has consent of the other lawyer or is auth. to do so by ct. order.

· CRPC 2-100: While representing a client, a member shall not communicate directly or indirectly about the subject of the representation with a party the lawyer knows to be represented by another lwyr in matter, unless the member has the consent of other lawyer.
· Who you can’t talk to, even without representation:

· 1. Those who exercise managerial responsibility in the matter

· 2. Those who have committed the wrongful acts at issue

· 3. Those who have authority on behalf of the corporation to make decisions about the course of the litigation.  

· Who can you talk to, w/o representation? Witnesses
· Summary of No Contact Rules:

· 1. Never contact person you know is represented by counsel, even if that person initiates or consents to the conversation, unless you are a party or if contacted for a second opinion;
· If represented party calls you to discuss whether the attorney thinks party’s current attorney is doing a good job and asks new lawyer about potentially taking over his case, so you’re now talking to someone who’s a represented party. So, allowed if they’re coming to you about potential representation – comment 4 to 4.2, & can advise them about their current atty. if not representing the other side. 

· 2. If person you contact is not represented, OK to contact if: 

· Person is no longer employed by party;

· Person is not in high management;

· Person cannot bind company in the litigation;

· Person is not a D or was not directly involved in the actions giving rise to the suit;
· 3. If you contact someone, need to disclose your relationship w/ your client &lawsuit;
· 4. When in doubt, seek a court order;
· 5. Third parties can’t be your agents in doing this; but parties can talk w/out lawyers.
· Fiduciary duty – see below
· Keeping client’s confidences

· Safeguarding client’s money and property (MR. 1.15)
· Being honest with the client / adequately informing client

· Following client’s instructions 
· Duty of Confidentiality (MR 1.6; B&P 6068(e); CRPC 3-100) – see below
· Duty of Candor
· Potential Malpractice Liability – see below
· Attorney-Client Privilege; Work Product Privilege – see below
· Conflicts of Interest/Disqualification (MR 1.1.7-1.12; CRPC 3-300 and 3-310) – see below
Termination:
· How to end an attorney-client relationship
1. Ends naturally upon completion of work for which attorney was hired
· Remember to send letter making clear representation is over

2. Client has absolute right to fire attorney (unlike attorney who needs to have cause)

· However, client is subject to liability for lawyer’s services.
3. Lawyer is required to withdraw - mandatory withdrawal ("shall")

· MR 1.16(a) 

· CRPC 3-700(B)

4. Lawyer exercises right to withdraw - permissive withdrawal ("may")

· MR 1.16(b)
· CRPC 3-700(C)
( If withdraw from representation, must do everything possible not to prejudice client
· Termination: 

· MR 1.3 [Comment 4]: Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry through all matters undertaken for a client. 

· CRPC 3-700:

· (A)(1) If permission for termination of employment is required by the rules of the tribunal, a member shall not withdraw from employment in a proceeding before that tribunal without its permission. 

· (A)(2) A member shall not withdraw until the member has taken reasonable steps to avoid reasonably foreseeable prejudice to the rights of the client, including giving due notice to the client, allowing time for the employment of other counsel
· Mandatory Withdrawal:

· MR 1.16(a): A lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:

· (1) Representation will result in violation of the rules of professional conduct or other law; 

· Note: Mandatory if know it will result in violation, permissive if reasonably believes, i.e. might, or has used (in the past) 

· (2) Lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent; 

· (3) The lawyer is discharged

· CRPC 3-700(B): 

· (1) Member knows or should know that the client is bringing the action or asserting a position in litigation or on appeal without probable cause and for purpose of harassment or malicious injury. 

· (2) Member knows or should know that continued representation will result in violation of these rules or of the State Bar Act. 

· (3) Member’s physical or mental condition makes it unreasonably difficult to carry out representation effectively.

· Permissive under (C)(4) if just difficult. 

· Permissive Withdrawal:

· MR 1.16(b): A lawyer may withdraw from representation if:

· (1) Withdrawal can be accomplished without material adverse effect on the interests of the client;

· (2) Client persists in court of action involving the lawyer’s services that lawyer reasonably believes is a crime or fraud’ 

· (3) Client has used lawyer to perpetrate a crime or fraud;

· (4) Client insists on taking an action the lawyer believes is repugnant or with which lawyer has fundamental disagreement

· (5) Client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services after reasonable notice

· (6) The representation will result in unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client

· (7) Other good cause exists

· CRPC 3-700(C): A member may not withdraw unless:

· (C)(1) The client:

· (a) Insists upon presenting an untenable argument;

· (b) Seeks to pursue and illegal course of conduct;

· (c) Insists the member pursue a course of conduct that is illegal or one that is prohibited by these rules of the State Bar Act;

· (d) By other conduct makes it unreasonably difficult for effective representation;

· (e) In non-lawyer litigation, insists lawyer engage in conduct contrary to lawyer’s judgment; or 

· (f) Breaches fee obligation 

· (C)(2) The continued employment is likely to result in a violation of these rules or of the State Bar Act.

· (C)(3) The inability to work with co-counsel indicates that the best interests of the client will be served by withdrawal; 

· (C)(4) The member’s mental or physical condition makes it difficult for effective representation; 

· (C)(5) Client knowingly and freely assents to termination; 

· (C)(6) In litigation, or before other tribunals requiring permission to withdraw, lawyer has good faith belief that the tribunal will allow withdrawal. 

· Duties Upon Termination:

· Lawyers must:

· Take reasonable steps to protect client’s interests and avoid prejudice to client, e.g. sufficient notice, sufficient time to retain other counsel (MR 1.16(d); CRPC 3-700(A)(2))

· Return unpaid fees/expenses and client papers (MR 1.16(D); CRPC 3-700(D))

· Retaining lien issue (not allowed in CA)

· Continue duties of confidentiality 

· Misc. Issues:

· Can a lawyer sue his/her firm for wrongful termination? 

· Generally no because employee is at will, BUT

· Yes in CA (in-house counsel case)

· Can a law firm restrict the practice of a departing lawyer, i.e. covenants not to compete?

· Probably not – MR 5.6(a); CRPC 1-500; B&P 6600

· Clients right to choose a lawyer is a fundamental right 
· Who decides when ability is affected?
· Go in front of a tribunal and have to report that you must withdraw
· If transaction work and not in front of a court, what do you do?
· Lawyer has to make their own decision as to if they must or may withdraw from representation
· Person making the decision is also the person suffering from the condition
· Avoiding prejudice upon withdrawal:
1. Take reasonable steps to protect client's interests and avoid reasonably foreseeable prejudice

· MR 1.16(d) and CRPC 3-700(A)(2) and (D)(1)

2. Provide client with a reasonable notice and time to retain counsel

3. Return papers, property and unearned advances

4. Even if unfairly discharged take all reasonable steps to mitigate consequences 

· MR 1.16 comment 9

5. Permissive to terminate relationship if client disregards fees or bills

· Lawyers are not public utilities and have discretion to take cases

· Not required to work for free
6. If a client wants documents and hasn't paid you, can you withhold the documents until you get paid?

· 3-700d

· Can't use documents to leverage payments (anything in file you've done)

· Can't prejudice the client by refusing to give them their file

· Model rule not as clear, but CA clearly says NO.
· Say you can hold back documents when not being paid as long as the law allows it

· i.e. check with local jurisdiction

· Noisy Withdrawal:
1. Required in very limited circumstances under the MRs where:

· Client is using the lawyer’s services to commit a financial crime or fraud;

· So withdrawal is mandatory;

· But withdrawal alone is not enough for the lawyer to avoid assisting in client’s scheme; and

· Disclosure is already permissive under MR 1.6(b)(2) or (3)

2. In that circumstance, the lawyer is required not only to withdraw, but to take additional steps – including potentially disaffirming an opinion, document, or the like – to avoid assisting in a client’s crime or fraud

3. Relevant MRs include: MR 1.6(b)(2), (3) & Comment 17; MR 1.2(d) & Comment 10; MR 3.3(b) & Comment 10; MR 4.19(b) & Comment 3

4. What does a noisy withdrawal sound like?
· CA withdrawal: Í withdraw as attorney of record for John Smith in any pending transaction for the Bank of Commerce.”

· This is NOT noisy withdrawal and preserves 
· MRs “Noisy Withdrawal”: “I withdraw as attorney of record for John Smith in any pending transaction for the Bank of Commerce and disaffirm any work done on his behalf in any transaction at the Bank of Commerce.” CA DOESN’T ALLOW NOISY WITHDRAWAL!
ATTORNEY’S FEES
Types of fee agreements:
· Hourly - fixed rate per hour 

· Contingency fee - based on award the client wins

· Percentage of award - can do sliding scale based on timing, or amount of award

a. Percentage is of net proceeds after expenses and fees are paid

i. You can write into the contract that if you get a contingency fee the client will still have to pay expenses

1. But if not, the attorney takes that risk

1. That is why contingency fee percentages can be higher than an hourly rate would have been

· Fee arrangements have to be very clear in the contract

· MR - prohibits contingency fees in criminal and certain domestic relation cases

a. Can't charge fees if you are trying to set alimony, child support amounts, or settle property dispute for the client to establish in a divorce proceeding those types of boundaries

i. Doesn't ban contingency fees if you are trying to collect unpaid alimony or child support (post-collection services)
· CA - Ethics rules don't specifically prohibit contingent fee agreements in criminal or domestic relations cases

a. But some prohibitions on contingent fees exist in domestic relations cases in the CA Family Code

· Flat fee - often occur in probate (trusts and wills)

· Hybrid - can encompass any of the other types of arrangements

· Any type of fee or combination thereof is acceptable
Fee Standards:
· CA – CPRC 4-200: lawyer cannot charge or collect an unconscionable fee

· Unconscionability of a fee shall be determined on the basis of all the facts and circumstances existing at the time the agreement is entered into except where the parties contemplate that the fee will be affected by later events. Among the factors to be considered, where appropriate, in determining the conscionability of a fee are the following:

1. The amount of the fee in proportion to the value of the services performed.

2. The relative sophistication of the member and the client.

3. The novelty and difficulty of the questions involved and the skill requisite to perform the legal service properly.

4. The likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the member.

5. The amount involved and the results obtained.

6. The time limitations imposed by the client or by the circumstances.

7. The nature and length of the professional relationship with the client.

8. The experience, reputation, and ability of the member or members performing the services.

9. Whether the fee is fixed or contingent.

10. The time and labor required.
11. The informed consent of the client to the fee.
· MR 1.5 – Lawyer cannot charge or collect an unreasonable fee

· (a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses. The factors to be considered in determining the reasonableness of a fee include the following:
1. the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly;
2. the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer;
3. the fee customarily charged in the locality for similar legal services;
4. the amount involved and the results obtained;
5. the time limitations imposed by the client or by the circumstances;
6. the nature and length of the professional relationship with the client;
7. the experience, reputation, and ability of the lawyer(s) performing services; and
8. Whether the fee is fixed or contingent.
· MRs and CA rules each have non-exclusive lists of factors with slight differences:

· CA does NOT consider the fee customarily charged in the community

· But it does consider the amount of the fee in proportion to value of the services

· Relative sophistication of lawyer and client

· Informed consent of client to fee

a. MR just requires communication of the fee to the client

b. In CA, fee agreement must be in writing
Writing Requirements:
· Basic rule in CA is that EVERYTHING must be in writing
· CA B&P §6147: All contingency fee agreements must be in writing
· CA B&P §6148: other agreements where total expense to client is more than $1k - must be in writing

·  In most areas of practice, this applies to every case you will take on

· CA B&P §6149: Confidential attorney-client communications must be in writing

· Document protected as confidential communication

· MR 1.5(c)- contingency fee must be in writing; all others preferred to be in writing but not required.
3 approaches to calculating owed attorney's fees:
· Quantum meruit (CA): have to convince court or arbitrator that the fees you are asking for are reasonable
In CA not necessarily going to get what fee agreement says - straight quantum meruit jurisdiction

· 12 factors to determine if fee is reasonable:
1. Time and labor required

2. Novelty or difficulty of issues

3. Skill required to perform

4. Loss of opportunity for other employment

5. Customary fee

6. Whether the fee is fixed or contingent

7. Time limitations imposed by the client or circumstances

8. The amount involved and the result obtained

9. Experience reputation and ability of the attorney

10. Undesirability of the case

11. Casual or regular employment (retainer)

12. Awards in similar cases
· Contract rule – get contracted amount
· Quantum meruit with caps
FEE SHARING 
WITH LAWYERS FROM DIFFERENT FIRMS
MR v. CA - CA has no proportionality requirement
· e.g. I refer the case to an attorney with particular experience, but also stay on the pleadings, remain involved and share in the fee based on how much I work on the case

· Under MR 1.5 (e) - yes proportional/joint work is allowed if client agrees in writing & total fee is reasonable
· CA Rule 2-200 - allowed so long as client consents

· Total fee to client cannot be increased due to the division of the fees

· Cannot be unconscionable

· No proportionality requirement in CA for work and fee amount

· e.g. I want to transfer the entire case I had been working on to another attorney with particular experience. She has agreed to pay me 33% of all fees generated on the matter for the work I'd done on the case up to the point of transfer even though it will be less than a third of the work on the entire case

· Not allowed under MR because fee not in proportionality to the work done

· Allowed in CA because no proportionality requirement 
Referral Arrangements MR v. CA
· e.g. I refer a prospective client to an attorney with appropriate experience and based on an undisclosed side agreement between us, she pays me 10% of the fees collected from the client

· Model Rules

· Not allowed under MR because of proportionality requirement (1.5 see above)
· In CA 

· Not allowed in CA because undisclosed (see below 2-200)
· In CA can do it if you notify the client of the deal and get consent in writing

· If client says no, then you can't do it
· CRPC 2-200 
· (A): A member shall not divide a fee for legal services with a lawyer who is not a partner of, associate of, or shareholder with the member unless:

(1) The client has consented in writing thereto after a full disclosure in writing [including fact of division and its terms]

(2) The total fee charged by all lawyers is not increased solely by reason of division of fees and is not unconscionable. 

**In above HYPO, allowed to split fees if client consented in writing. 

( Policy for this rule is that we want to make it easy for an attorney who doesn’t have experience to give up a case to someone who does – want client to be represented by an attorney who is able and competent to represent them in a case. 

· (B): Except as permitted in paragraph (A) of this rule, a member shall not compensate, give, or promise anything of value to any lawyer for the purpose of recommending or securing employment of the member or the member's law firm by a client or as a reward

· As long as it’s a gift, it’s okay, but never really that simple. 
· As  a thank you but not as prior agreement to make payment or gift
· Once there is an expectation of payment, then you are violating the rule by having an unspoken agreement

· Referral fees are allowed so long as disclosed to the client

· Usually referred in the fee agreement from 2nd attorney who is hired by client, but would be more ethical for the referring attorney to explain the agreement up front

· Rules are floor not ceiling
· If don't properly disclose, and get in fee dispute with client, what can you do?
· If you don't have a fee agreement and have done work, then look at quantum meruit of alleging reasonable fee

· Rationale: Don’t want agents of law firms referring people to firms solely because they’re getting paid. 
· MR 7.2(b): A lawyer shall not give anything of value to a person for recommending the lawyer’s services, except that a lawyer may:
· (2) Pay the usual charges of a legal service plan or a not-for-profit or qualified lawyer referral service (i.e. if lawyers.com refers someone to you, you can pay to have the client referred to you); 

· (4) Refer clients to another lawyer or non-lawyer professional pursuant to an agreement not otherwise prohibited by these rules that provides for the other person to refer clients or customers to the lawyer, if:

· (i) The reciprocal referral agreement is not exclusive; and
· (ii) The client is informed of the existence and nature of the agreement. 

( Ex: Refer certain types of cases to one attorney (i.e. litigation), and they refer certain types of cases to you (i.e. real estate), that’s allowed as long as client is aware of that arrangement. 

SHARING FEES WITH NON-LAWYERS

· MR 5.4(a): A lawyer or law firm shall not share legal fees with a nonlawyer except that:

· (1) Payment to dead lawyer’s estate; 

· (2) Payment after sale of law firm, upon certain conditions, to estate or representative of lawyer;

· (3) Retirement plan to non-lawyer employees, even if based on profit-sharing; 

· (4) Share court-awarded legal fees with a non-profit organization that employed or recommended the lawyer. 
· CRPC 1-320(a): Neither a member nor a law firm shall directly or indirectly share legal fees with a person who is not a lawyer, except that:

· (1) and (2) To a deceased member’s estate;

· (3) Retirement plan for the office staff; 

· (4) Lawyer referral service. 

CONFLICTS OF INTEREST
( Use or potential use of confidential information entrusted to the attorney by virtue of the attorney’s occupation, to the disadvantage of a current, prospective, or former client. 

· Impacts the duty of loyalty (as well as competence and, sometimes confidentiality) owed the client

General Approach to Conflicts Analysis

1. Identify party or clients involved in potential conflict
2. Determine whether a conflict actually exists
3. Decide whether representation may be undertaken despite existence of conflict

     ( E.g. is conflict consent-able? Can client consent to waive?

- Sometimes the rules are very clear (i.e. can't represent two people in same litigation)
- A lot of the rules allow the lawyer to have some discretion and employ some judgment as to whether or not this is a waivable- that if you follow proper steps required by rules, can get consent of the client that they will waive their objection to conflict

4. If so, consult with client(s) and obtain informed written consent (frank and full explanation of adverse impacts that may arise)
- Or provide written disclosure as required by CA law

- Different rules have different requirements

5. If not, determine which lawyers are impacted by the conflict (i.e. is the conflict imputed) and appropriate remedy such as declining representation, withdrawal, or screening

6. CA has no explicit rule for ethical screening

- But through case law has developed a rule based on the MRs. 

General Types of Conflicts

1. Between two current clients (including prospective clients)

2. Between current and former client

3. Between client and the lawyer’s personal interests (economic/sexual)

4. Third party interferences

A. Third-Party Interference


1. When a 3rd party (not the client) wants the pay the lawyer’s fees

- MR 1.8 & 1.7, Comment 13: A lawyer may be paid from a source other than the client, including a co-client, if the client is (1) gives informed consent in writing – but no written disclosure necessary, (2) the arrangement doesn’t compromise lawyer’s duty of loyalty or independent judgment to the client - can’t interfere just because you’re paying), and (3) can’t violate confidentiality rules

- CA 3-310(f): Similar to MR, but there must first be written disclosure & then written consent 


2. Where the interests of an insurance co. threaten the independent judgment of the lawyer

- Often written into policies is that insurance co. will pay for representation but gets to choose firm/lawyer

(In California, insured person is client (not insurance company) therefore not obligated to tell insurance company if they find out client did something that falls outside of protection of policy, but will likely do it anyways since they rely on insurance company for business. 

- Firms often get a majority of their work from one or two insurance companies




- Cumis counsel: when issue later on arises between insured and insurer

(In CA, have to get insurance separate counsel (K may still call for the counsel to be paid for by counsel) 
3. When a lawyer represents a corporation but has a close professional/personal relationship with a corporate officer or director (MR 1.13)
- Must explain identity of client where attorney knows or should know that the organization’s interest may conflict w/ individual’s interest
- Attorney may represent both entity and individuals if all consent and lawyer believes it can do so effectively.  Organization’s consent must be by those other than employee hiring attorney

- If attorney if employee is doing something not in org.’s best interest/illegal


1. ask for reconsideration of matter


2. refer matter to higher authority in organization

3. if highest authority fails to take timely and appropriate action, attorney may report action to authority outside the organization as reasonably necessary to prevent harm to organization (whistleblower) 

( unless hired to defend employee or investigate a potential liability in company

- CRPC 3-600: Required to explain the lack of confidentiality to employees, permissive to urge reconsideration if you find out employee is going to do something bad, and permissive to disclose those wrongdoing to the higher authorities within org. but STRICTER THAN MR since you can’t disclose information outside of org. for any reason. 
B. Conflicts between Current & Prospective Clients
1. May not sue current clients even in unrelated matter (MR 1.7a)

2. May represent multiple parties in a lawsuit as long as all can be represented effectively & all consent

3. Atty. representing multiple parties shall not participate in an aggregate settlement or guilty plea unless each party consents in writing after being informed of ALL the agreements. (MR 1.8 and CR 3-310(D))

( prevents attorney from getting favorable outcome of one party at the expense of the others

4. Lawyer may act as neutral third party, but CAN’T side with one party against the others.
--

Exceptions: even if potential concurrent conflict of interest exists, a lawyer can still represent a client if: 

(1) reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client [The so-called “plus” requirement];

(2) The representation is not prohibited by law;

(3) No assertion of a claim by 1 client vs. another in the same litigation (directly adverse);

(4) Each affected client gives informed consent, confirmed in writing.
Consequences of Conflicts:

· Technically must withdraw from 1, but most likely will be disqualified from the other. In the event that atty. is not disqualified, can’t use information from former client that withdrew from to his disadvantage.  

Prospective Clients:

· MR. 1.18(d): When the lawyer has received disqualifying information as defined in paragraph (c), representation is permissible if:

(1) Both the affected client & prospective client have given informed consent, confirmed in writing; or

(2) The lawyer who received the information took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prospective client; and

(i) The disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and

- MR 1.0: “Screened” denotes the isolation of a lawyer from any participation in a matter through the timely imposition of procedures within a firm that are reasonably adequate under the circumstances to protect information that the isolated lawyer is obligated to protect under these Rules or other law.

(ii) Written notice is promptly given to the prospective client.

C. Former Client Conflicts

Potential Recurring Conflict Situations with Former Clients:

· When a lawyer wants to sue, or otherwise take a position adverse to, a former client.

· Private attorney migration from firm A to firm B, where firm B represents parties adverse to former client of attorney.

· Government lawyer movement to private practice where private firm’s client has business with lawyer’s agency.

· Judges, law clerk, arbitrator, mediator and other third-party neutral movement to private practice where private firm has ongoing business with which the judge, law clerk, etc. were involved.

· Conflicts stemming from representation of former clients in criminal matters.   

Former Client Conflicts (MR 1.9)

· MR 1.9(a): shall not represent a client whose interests are materially adverse to a former client in the same or a substantially related matter unless the former client gives informed consent confirmed in writing (therefore, this is curable)

· MR 1.9(b): shall not knowingly represent a person in the same or substantially related matter in which a firm with which the lawyer formerly associated had previously represented a client

( Where the former client's interests are materially adverse to the person; and

( Lawyer acquired confidential information about the former client that is material to the matter

· Depends on lawyer's relationship to and actual involvement in that prior case (take size of firm into account)

( Unless former client provides informed consent confirmed in writing.

· Courts will assume that you are in possession of confidential information based on past representation even if no direct conflict (arises when new client wants to sue former client)

· MR 1.9(c): a lawyer who has formerly represented a client in a matter of whose present or former firm has formerly represented a client in a matter shall not

( Use information relating to the representation to the disadvantage of former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; OR

( Reveal information relating to the representation except as Rules would permit or require with respect to a client

(Unless the former client provides informed consent confirmed in writing (comment 9)

· Note: MR 1.9 Comment 2 - to understand definition of "substantially-related matter": When a lawyer has been directly involved in a specific transaction, subsequent representation of other clients with materially adverse interests in that transaction clearly is prohibited. (very fact-intensive inquiry)
· CA Rules have no explicit substantial relationship test, but the courts have adopted it this test for disqualification motions, so although state bar doesn’t use it for discipline if issue is brought to court in order to disqualify, the court will similarly look for substantial relationship. 
· 1. Has the lawyer, subject to the disqualification motion, had a direct relationship with the former client, i.e., was the lawyer personally involved in providing legal services to the former client; and, if so: 
· 2. Are the matters substantially related, i.e., whether information material to the evaluation, prosecution, settlement, or accomplishment of the former representation is also material to the evaluation, prosecution, settlement, or accomplishment of the current representation given its factual and legal issues.
· Note: MR 1.9 Comment 3 - Matters are “substantially related” for purposes of this rule if they involve the same transaction or legal dispute or if there otherwise is a substantial risk that confidential factual information as would have normally been obtained in the prior representation would materially advance the client’s position in the subsequent matter (cannot represent a new client against a former client in the same case or substantially-related matters)
· In the case of an organizational client, general knowledge of the client’s policies and practices ordinarily will not preclude a subsequent representation; on the other hand, knowledge of specific facts gained in a prior representation that are relevant to the matter in question ordinarily will preclude such a representation.
· MR 1.9 [Comment 3]: Information that has been disclosed to the public or to other parties adverse to the former client will not be disqualifying. 
· CR 3-310(B)(3): A member shall not accept or continue representation of a client w/o providing written disclosure to the client where the member has or had a legal, business, financial, professional, or personal relationship w/ another person or entity, the member knows or reasonably should know would be affected substantially by resolution of the matter.  (No need for consent, only written disclosure

( This mainly is used in personal relationships between client and lawyer, so if have had a professional relationship with X (former), cannot represent Y (present) if you know that your prior relationship with X (former) is going to affect your case with Y (present)/ Reason this rule isn’t as big of a deal is that all you need to do is provide written disclosure, not even that you need informed consent, so if you tell X that you’ve represented Y, you’ve cured this kind of conflict, but if you don’t, it’s still a conflict under CA. More of precautionary measure that I have a relationship with someone who will be affected (good/bad) by your outcome.
· Migratory Attorneys: MR & CA rules the same – A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer was formerly associated had previously represented a client: (1) whose interests are materially adverse to that person; and (2) about whom the lawyer acquired confidential information that is material to the matter; (3) unless the client gives informed consent confirmed in writing.
( Can’t take on a new client (at new firm) if you represented an old client at former firm and obtained information from old client that’s material to this new client’s matter (and the old client is adverse to new client at the new firm), unless old client from former firm consents in writing.
HYPO: “A” was driving.  “B” and “C” were passengers in A’s car, which was involved in a car crash with “D’s” car, which was coming the other way.  All 3 want you to represent them vs. “D.”   Can you do it?
(Under CA rules, must tell them can only represent you all as long as A wasn’t doing anything that might show they were negligent, if not the case and A was maybe drinking or under the influence, then A should go and I can represent B and C, but cannot represent A.

( MR says can’t represent someone who has interests materially adverse to a prospective client in the same or substantially related matter, if you received such information from a prospective client that could be harmful (this all sounds like CA rule), except as provided by paragraph (d). 
( In CA if attorney hears A was drinking, the firm or attorney cannot represent A, B or C, absent a pre-conflict waiver. In MR state, firm can still represent A as long as the attorney who heard the information that he was drinking (i.e. info that would make A adverse to the other parties) is screened from that case.

Migratory Government Lawyers – MR 1.11 puts restrictions on cases he can work on; the info he can use in cases he can work on; and the ability to negotiate the terms of his employment. Also, need to screen from ongoing cases with govt. where cannot personally work on. CA doesn’t have direct equivalent but same under 3-300(E).

· MR 1.11(a) – When Can’t Represent: A lawyer who has formerly served as a public officer or employee of the government:
· (1) Is subject to Rule 1.9(c) [can’t use confidential information in same case to harm former client [State Dept.] that was learned while representing that client]; and
· (2) Shall not otherwise represent a client [Libya] in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its informed consent, confirmed in writing, to the representation.
· MR 1.11(b) – Screening: When a lawyer is disqualified from representation under paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless:
· (1) The disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and
· (2) Written notice is promptly given to the appropriate governmental agency to enable it to ascertain compliance with the provisions of this rule. 
· MR 1.11(c) – Can’t Use “Confidential” Information: A lawyer having information the lawyer knows is confidential information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee may not represent a private client whose interests are adverse to that person.
· Catchall in case (a) didn’t cover something – (c) just means attorney can’t use any confidential information he learned while working for the government. 
· MR 1.11(d)(2) – Restriction on Negotiation for Employment: A lawyer currently serving as a public officer or employee shall not: 
· Negotiate for private employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially.
· Cannot negotiate for private employment with any person who’s a party or is a lawyer in a matter in which the lawyer is participating substantially. If you are a government employee, to join a new firm, need to quit first, and then negotiate for employment, but cannot do it while still employed by the government. 
**CA rules don’t have a specific rule governing government employees, but covered under 3-300(E), & same as the MR. 
Restrictions on Judges, MR 1.12 – Judges (Mediators, Arbitrators) and Law Clerks – Restrictions on Employment:
(a) Can’t represent a party if you (or judge) “participated personally and substantially” in matter;

(b) A lawyer shall not negotiate for employment with any person who is involved or as a lawyer for a party in a matter in which the lawyer is participating. A lawyer serving as a law clerk may negotiate for employment but only after the lawyer has notified the judge or other adjudicative officer.

**CA no direct equivalent. Covered under 3-300(E).

(c) If a lawyer is disqualified by paragraph (a), firm cannot knowingly undertake or continue representation unless:

(1) The disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee; and

(2) Written notice is promptly given to the parties and any appropriate tribunal to enable them to ascertain compliance with this rule.
HYPO: You are the only law clerk to Judge X at the Federal courthouse.  The law firm of Gibson, O’Melveny & Latham, LLP has an active case before Judge X.  It is at the end of your clerkship and you would like to interview and, if given an offer, join Gibson, O’Melveny & Latham, LLP.

· Can you? Must notify the judge before interviewing – don’t have to quit first before negotiating like judges or government attorneys. 
· Can your judge? Judge must quit first, then negotiate. 

D. Attorney Client Conflicts
1. Business Transactions: 
- MR 1.8: are generally prohibited unless:
(1) the transaction and terms are fair & reasonable to the client & fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client,

(2) the client is advised in writing of the desirability of seeking & given reasonable opportunity to seek advice of independent legal counsel, and 
(3) client gives informed consent in writing to the essential terms in the transaction and atty’s role in transaction including whether the lawyer is representing the client in the transaction. 

( The rule does not apply to ordinary fee agreements between client and lawyer, which are governed by Rule 1.5, although its requirements must be met when the lawyer accepts an interest in the client’s business or other nonmonetary property as payment for all or part of the fee.
( Whenever a lawyer and client does business together, conflict of interest antenna should go up because worry is that in a business deal with a client, the worry is that the lawyer is acting in the best interest of themselves and not the best interest of their client or corporation that they formed.

-  CRPC 3-300: A member shall not enter into a business transaction with a client; or knowingly acquire an ownership, possessory, security, or other pecuniary interest adverse to a client unless each of the following has been satisfied:
(1) The transaction or acquisition is fair and reasonable to the client and are fully disclosed and transmitted in writing to the client in a manner which should reasonably have been understood by the client; and

(2) The client is advised in writing that the client may seek the advice of an independent lawyer of the client’s choice and is given a reasonable opportunity to do so; and
(3) The client thereafter consents in writing. 

( Rule is not intended to apply to retention agreements, essentially same rule as MR 1.8(a). 

2. Use of Information for Attorney or Third Party’s Benefit:

- MR 1.8(b): A lawyer shall not use information relating to the representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these Rules. 


( MR 1.8 [Comment 5]: Paragraph (b) applies when the information is used to benefit either the lawyer or a third person. For example, if a lawyer learns a client intends to purchase and develop several parcels of land, the lawyer may not use that information to purchase one of the parcels in competition with the client or to recommend that another client make such a purchase.

3. Gifts:
- MR 1.8(c): A lawyer shall not solicit any substantial gift from a client, including a testamentary gift. [Also can’t prepare will giving the lawyer or relation a substantial gift unless lawyer or family member is related to the client]. 
( MR 1.6 [Comment 6]: A lawyer may accept a gift from a client, if the transaction meets general standards of fairness. For example, a simple gift such as a present given at a holiday or as a token of appreciation is permitted (socially normal gift). If a client offers the lawyer a more substantial gift, paragraph (c) does not prohibit the lawyer from accepting it, although such gift may be voidable by the client under the doctrine of undue influence, which treats client gifts as presumptively fraudulent. More substantial gift is, more likely it will cause undue influence. 

- CRPC 4-400: A lawyer shall not induce a client to make a substantial gift, including a testamentary gift, to the member or the member’s parent, child, sibling, or spouse, except where the client is related to the lawyer.

4. Literary Rights: 
- MR 1.8(d): A lawyer can’t acquire literary/media rights related to representation of client (lawsuit) until completion of entire case (after appeals exhausted)

( Doesn’t prohibit attorney from obtaining these types or rights for transactional situation: So if you help negotiate the sale of a book, can be paid by % of sale.  

- However, California permits, if informed consent.   
5. Financial Assistance:

- MR 1.8(e): Lawyer can’t provide financial assistance to client for anything except for advanced court costs and expenses or if representing an indigent client don’t need repayment costs/expenses.

- CA is looser than MR where you can provide loan subject to 4-210.
( CRPC 4-210(A)(2) – Financial Assistance to Clients: A member shall not directly or indirectly pay or agree to pay the personal or business expenses of a prospective or existing client, except that this rule shall not prohibit a member: 

· (b) After employment, from lending money to the client upon the client’s promise in writing to repay the loan.
· [Must satisfy 3-300 rules on doing business with client – fair terms, reasonable understandable, disclosed to client].
- HYPO: Client asked for lawyer to lend her money because she cannot live without more money and would have to settle the case. Can lawyer lend client money?

· No under MR. 
· Under CA, can’t be before representation started, but if client asks after, then OK if client promises in writing to repay loan.
6. 3rd Party Payment:
- MR 1.8(f): Generally not allowed, unless: (1) client gives informed consent, (2) no interference with lawyer’s independence of professional judgment or with client/lawyer relationship, (3) information relating to representation of client is protected based on confidentiality. 

7. Aggregate Settlements:
- MR 1.8(g): A lawyer can’t participate in aggregate settlement/plea agreement without informed consent of all clients and the lawyer must disclose the nature of all the offers/pleas involved and participation of each person. 
8. Limiting Liability/ Settling Malpractice Claims:

- MR 1.8(h): Client can’t waive right to sue for malpractice (for lower fee) unless independently represented in signing the waiver AND can’t settle malpractice suit unless advise client to seek independent counsel before agreeing to any malpractice settlement &give reasonable opportunity to do so

- California has same rule and provides cause for discipline if attorney tries to settle on basis that professional misconduct won’t be reported to the bar. Need to tell bar.
9. Proprietary Interests in Litigation:
- MR 1.8(i):  Attorney can’t acquire proprietary interest in the COA or subject matter of litigation, except

(1) acquire a lien authorized by law to secure fees/expenses, or


(2) contract with client for reasonable contingent fee in civil case

10. Sexual Relationships ***NOT IMPUTED TO ENTIRE FIRM***

- MR 1.8(j): Not have sexual relationship, unless consensual sexual relationship existed BEFORE lawyer client relationship started

- CA 3-120: Lawyer shall not require/demand sexual relations incident to or as a condition to any prof. relationship; employ coercion, intimidation or undue influence into sexual relations with a client, or continue representation of a client with whom attorney has sexual relations if such sexual relations cause the member to perform legal services incompetently. 

( RULE DOESN’T APPLY TO SPOUSES 
- CRPC 3-320: A member shall not represent a client in a matter in which another party’s lawyer is: a spouse, parent, child or sibling of the member, lives with the member, is a client of the member, or has an intimate personal relationship with the member, unless the member informs the client in writing of the relationship.

· HYPO: Brain’s client sued one of his wife’s clients? What would have to happen under CA rules? 

· Must disclose Brain’s client that his wife represents the opponent, but don’t need to be screened or anything.

Imputation and Screening Procedures

· Situations in which a firm can represent a client when an individual lawyer cannot (Allowable Screening):
· Prospective Client.  MR 1.18

· Government lawyers.  MR 1.11

· Judges, law clerks, mediators, arbitrators or other third-party neutrals.  MR 1.12

· Migratory lawyers MR 1.10
· California for migratory lawyers after Kirk; and government lawyers

Imputed Conflicts (MR 1.10)

· If one lawyer in a firm is prohibited from representing a client under 1.7 or 1.9, all the lawyers in the firm are unless:

· Prohibition based on a personal interest of disqualified lawyer and others in firm can handle without "significant risk of materially limiting representation"
· Can be cured by informed written consent (MR 1.7(b))
· A 1.9(a) or (b) prohibition that arises from disqualified lawyer works at prior firm can be cured by screening procedure (1.10(a)(2)(i-iii)
· No client consent required BUT written disclosure of screening and ongoing compliance reports provide to client
· MR 1.8 addresses 10 specific personal types of conflicts of interest that are imputed- business transactions with client, gifts from clients, literary rights, financial assistance, third person paying for lawyer’s service, use of info related to representation (to advantage of attorney or 3rd person), aggregate settlements, limiting liability & settling malpractice claims, acquiring proprietary interests in litigation (DOES NOT INCLUDE CLIENT/LAWYER SEXUAL RELATION)
Imputed Conflicts in CA – No CRPC directly
· 6068(e) & CRPC 1-120 - provides basis for an imputed disqualification
· Vicarious disqualification is the general rule
· Courts presume knowledge is imputed to all members of a tainted attorney's law firm
· But presumption is rebuttable and can be refuted by evidence that ethical screening will effectively prevent sharing of confidences in a particular case
· Ethical screening requirements laid out in Kirk case (see next page under CA screening)
· Written Disclosure Required under CRPC 3-310(B) 
***For these, only need disclosure and not written consent. If client doesn't approve, they can terminate attorney-client relationship***

1. Lawyer has a legal, business, financial, professional, or personal relationship with a party or witness in the same matter

2. Lawyer knows or reasonably should know that:

( She previously had a legal business, financial, professional, or personal relationship with a party or witness in the same matter AND
( That relationship would substantially affect her representation
3. Lawyer has or had a legal, business, financial, professional, or personal relationship with another person or entity the lawyer knows or reasonably should know would be affected substantially by resolution of the matter.
4. Lawyer has or had a legal, business financial, or professional interest in the subject matter of rep.
· Informed Written Consent Required under CRPC 3-310(A) [For CA imputed conflict, this is not required]
1. Lawyer has multiple clients in a matter with actual or potentially conflicting interests (CRPC 3-31-(c)(1)(2))

2. Lawyer represents clients in different maters where the clients' interests are directly adverse (CRPC 3-310(C)(3))

3. Lawyer representing 2 or more clients enters into an aggregate settlement of the claims of or against the clients (CRPC 3-310(D))

( Informed Written Consent in CA: "informed written consent" means that each client or former client involved in the conflict must agree in writing to the representation following written disclosure (CRPC 3-310(A)(2))

SCREENING under MR [alternative to disqualification imputed to entire firm]
( Screening is timely imposed where disqualified lawyer is screened & apportioned no part of the fee;
( Former client is notified; and

( Certification of compliance is provided

SCREENING under CA
( Elements of an ethical screen (Kirk case)

(1) Physical geographic and departmental separation of attorneys - isolation

( harder to separate electronic files than paper files

(2) Prohibitions against and sanctions for discussing confidential matters

(3) Established rules and procedures preventing access to confidential information and files

(4) Procedures preventing disqualified attorney from sharing in profits from representation

(5) Written notice to affected former client of screened lawyer

**Not mention in case law, but can also give affected former client periodic updates. 
Issues with Non-Lawyers & Paralegals
( Even though these people aren’t bound by ethical rules, lawyer is their direct supervisor and is held to these rules so if lawyer is bound, paralegal is bound by extension. 

( So if you hire staff that has information on case that would be helpful, need to screen from matter regardless. 
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LITIGATION RULES
ADVERTISING AND SOLICITATION

Advertising

· Definition of Advertisement:

· (1) A communication directed at the public;

· (2) By the lawyer or made on his or her behalf;

· (3) With the purpose or effect of making the public aware of the availability of the lawyer’s services.

· This element is what sparks most arguments. 

· Some of the types of media that are included, so long as the individual communication meets the test, include:

· Stationary, letterhead, signs, business cards, brochures, etc. regarding lawyer/law firm

· Bus bench ads 

· Newspaper, TV, radio, internet banner ads

· Web sites

· Firm names

· Letters 

· Blogs

· MR 7.1 (Advertising): A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services. A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading. 

· MR 7.4: 

· (a) A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law; 

· (b) Lawyer admitted before PTO can use designation “Patent Attorney”;

· (c) Lawyer engaged in admiralty practice can use the designation, “Proctor in Admiralty”;

· (d) Lawyer cannot state or imply certification in a particular field of law unless:

· (1) Certified by an organization approved by appropriate state agency or accredited by ABA, and non-fee based; and 

· (2) Name of certifying organization is clearly identified. 

· CR 1-400 “Standards” Regarding Advertising
· (Rebuttable Presumptions): Rebuttable presumptions means that violation is presumed if the following factors exist, and it is up to the attorney to rebut. 

· (1) No “communications” with any “guaranties, warranties, or predictions regarding the result of the representation”  (see also B&P 6157.2(a))

· (2) No “testimonials” or “endorsements,” “unless a disclaimer that says the ad does not constitute guarantee, warranty or prediction in a particular matter”  (B&P 6157.2(2)-(3))

· (5) No “communication” which doesn’t have the word “advertisement” or “newsletter” on it and its envelope, except “professional announcements” 

· Professional Announcements Ex: Announce new office, or attorney joined new firm. 

· Firm Name Rules:

· (6) Cannot state or imply a relationship with government agency or public non-profit legal services organization;

· (7) Must have actual relationship with a lawyer if one is stated or implied (deceased lawyers OK);
· (8) Must have an “of counsel” relationship if one is stated or implied;
· (9) Cannot be known by different trade names or firm names at same time in the same community.
· (12) No communication which does not identify “the name of the member responsible for it.” (With firms, at least one member has to be identified)

· (13) No dramatization without disclaimer. 

· (14) No communication that sates or implies “no fee w/o recovery” unless it also states whether or not the client will be liable for costs

· (15) No communication implying member is able to provide services in a language other than English unless the member can speak that language, or it is disclosed that the person who speaks such language is not a member.

· (16) A communication which states a fee for a service must be provided by the member at that fee for at least 90 days after the communication or longer depending on medium, e.g., yellow pages, 1 year.

· MR 7.5: 

· (A) “A lawyer shall not use a firm name, letterhead, or other professional designation that violates Rule 7.1”  [i.e. meaning letterheads or firm names that are false or misleading] 

· A trade name can be used “if it does not imply a connection with a government agency or charitable legal services organization”
· Ex: Cannot call your firm Department of Justice and cannot say Brain & Associates if he’s a solo practitioner because that’s misleading. 
· (B) If firm has offices in more than one jurisdiction, can use same name in all so long as it’s indicated which attorneys are not licensed to practice in certain jurisdictions 

· (C) Name of a lawyer holding public office shall not be used “during any substantial period in which the lawyer is not actively and regularly practicing with the firm”

· (D) Can state you are partnership or other type of entity only if that is the fact.
Solicitation

Definition of Solicitation – Lawyer-initiated personal contact with a layperson designed to entice the layperson to hire the lawyer where a significant motive is the lawyer’s pecuniary gain. This includes face-to face, live telephone, and under the MRs, real-time electronic communication. A lawyer who is found to have engaged in solicitation is subject to bar sanctions but not malpractice. 
· MR 7.3 (Solicitation):

· (a) A lawyer shall not by in-person, live telephone, or real-time electronic contact solicit professional employment when a significant motive for the lawyer’s doing so is the lawyer’s pecuniary gain, unless the person contacted is:

· (1) A lawyer; or

· (2) Has a family, close personal, or prior professional relationship with the lawyer. 

· [Comment 4]: There is far less likelihood that a lawyer will engage in abusive practices against an individual who is a former client, or with whom the lawyer has a close personal or family relationship, or in situations in which a lawyer is motivated by considerations other than the lawyer’s pecuniary gain. Nor is there a potential for serious abuse when the person contacted is a lawyer.

· (b) A lawyer shall not solicit professional employment from a prospective client even when not otherwise prohibited by paragraph (a), if:

· (1) The prospective client has made known to the lawyer a desire not to be solicited;

· (2) The solicitation involves coercion, duress or harassment. 

· (c) Every written, recorded, or electronic communication from a lawyer soliciting professional employment from a prospective client known to be in need of legal services in a particular matter shall include the words “Advertising Material” on outside of the envelope, if any, and at the beginning and ending of any recorded or electronic communication, unless the it is to another lawyer or family member, close personal friend or past client.

· I.e. need to have “advertisement” or “newsletter” printed on the envelope of an advertisement letter.
· CR 1-400:

· (B) “Solicitation” means any communication:

1. Concerning the availability for professional employment by the member or a law firm in which a significant motive is pecuniary gain; and 

2. Which is:
· (a) Delivered in person or by telephone (note: does not include real-time electronic communication)
· CR 1-400 v. MR 7.3: MR allows you to advertise by calling person via a robot or automated recording and CA rule prohibits any telephone advertising. 

· (C) A solicitation shall not be made to a prospective client with whom the member or law firm has no family or prior professional relationship, unless the solicitation is protected from abridgement by the Constitution. A solicitation to a former or present client in the discharge of a member’s or law firm’s duties is not prohibited. 

· Note: Under model rules, can solicit another lawyer, under this rule, no exemption for trying to solicit another lawyer. 

· [Solicitation under 1-400] – 1-400(D)(1): A communication or solicitation shall not:

· (1) Contain any untrue statement 

· (5) Be transmitted in any manner which involves intrusion, coercion, duress, compulsion, intimidation, threats, or vexatious or harassing conduct. 

· Some states just have rules that say cannot engage in coercive, intimidating, duress solicitation – rationale is that attorneys only get punished for this type of solicitation anyways.

· 1-400 Standards (Rebuttable Presumption Against):

· (3) Communication delivered to potential client whom the member knows or should reasonably know is in such a physical, emotional, or mental state that he or she would not be expected to exercise reasonable judgment in the selection of counsel;

· (4) Communication transmitted at the scene of an accident or at or in route to a hospital, emergency care center or other health care facility.

· (5) Communication which doesn’t have the word “advertisement” or “newsletter” on it and its envelope, exception profession announcements. 
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