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Model Rules and California Equivalents
Preamble

· No New Cause of Action

· [20] Violation of a Rule should not itself give rise to a cause of action against a lawyer nor should it create any presumption in such a case that a legal duty has been breached. . . . Nevertheless, since the Rules do establish standards of conduct by lawyers, a lawyer’s violation of a rule may be evidence of breach of the applicable standard of conduct.

· CRPC 1-100(A): These rules are not intended to create new civil causes of action.  Nothing in these rules shall be deemed to create, augment, diminish, or eliminate any substantive legal duty of lawyers or the non-disciplinary consequences of violating such a duty
· Nevertheless, courts say that a breach of an ethical rule is relevant and admissible to show breach of duty

· Malpractice statute of limitations: Cal Civ Proc Code § 340.6: “Limitations period is one year after plaintiff discovers or should have discovered the facts constituting the wrongful act or omission, but not more than four years from the date of the occurrence.”

Model Rule 1.1. Competence

· Rule: A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.
· California: 
· CRPC 3-110(A)&(B) Failing to Act Competently.

(A) A member shall not intentionally, recklessly, or repeatedly fail to perform legal services with competence.

(B) For purposes of this rule, "competence" in any legal service shall mean to apply the (1) diligence, (2) learning and skill, and (3) mental, emotional, and physical ability reasonably necessary for the performance of such service.

· Cal. Bus. & Prof. Code § Code 6070a: Continuing Education can be required by state bar; 6070b: public agencies and nonprofits can be certified as state bar approved providers after appropriate requirements met; 6070c – elected official of CA and fulltime professors are exempt from 6070, but still have to do continuing education; 6070d: state bar has duty to encourage and provide development of low cost CLE.
· Competency is a cornerstone duty of all lawyers

· Remedy for incompetence has nothing to do with disciplinary process

· Civil case in tort (malpractice) or contract (breach)

· Can a lawyer take a case if not currently competent?

· Comment 2: A lawyer need not necessarily have special training or prior experience to handle legal problems of a type with which the lawyer is unfamiliar.  A newly admitted lawyer can be as competent as a practitioner with long experience.  Some important legal skills, such as the analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal problems.  Perhaps the most fundamental legal skill consists of determining what kind of legal problems a situation may involve, a skill that necessarily transcends any particular specialized knowledge.  A lawyer can provide adequate representation in a wholly novel field through necessary study.  Competent representation can also be provided through the association of a lawyer of established competence in the field in question.
· CRPC 3-110(C): If a member does not have sufficient learning and skill when the legal service is undertaken, the member may nonetheless perform such services competently by (1) associating with or, where appropriate, professionally consulting another lawyer reasonably believed to be competent, or (2) by acquiring sufficient learning and skill before performance is required.

· Other Checks on Incompetence

· MR 5.1

· Reporting lawyers – see MR 8.3
Model Rule 1.2.  Scope of Representation and Allocation of Authority 

Between Lawyer and Client

· Rule: “Core Participatory Rule”: Client has four rights to decisionmaking (1.2(a))
(a) Lawyer shall abide by a client’s decisions concerning the objectives of representation and shall consult with client as to means by which they are to be pursued: “Subject to paragraphs (c) and (d), a lawyer shall [1] abide by a client's decisions concerning the objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation. [2]A lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the lawyer shall abide by the client's decision, after consultation with the lawyer, as to [3] a plea to be entered, [4]whether to waive jury trial and [5]whether the client will testify.” 

· Attn must abide be client’s decision!
(b) A lawyer’s representation of a client . . . does not constitute an endorsement of the client’s political, economic, social, or moral views or activities
· Representation is not a moral endorsement.  Sort of an “out” for those lawyers who do not want to be selective about clients they take

· Independence from Client’s Views or Activities – Comment 5: “Legal representation should not be denied to people who are unable to afford legal services, or whose cause is controversial or the subject of popular disapproval.  By the same token, representing a client does not constitute approval of the client’s views or activities.” 

(c) Lawyer may limit scope of representation if [1] reasonable under the circumstances and [2] client gives informed consent
· “Unbundling of legal services”

(d) Cannot assist in a crime: Lawyer shall not counsel a client to engage, or  assist a client, in conduct the lawyer knows is criminal or fraudulent, but may discuss the legal consequences of any proposed course of conduct

· Client’s decision controls objectives of representation

· MR 1.2(a) + Comments 1 & 2
· Comment 1: Paragraph (a) confers on client ultimate authority to determine the purposes to be served by legal representation.  Client has ultimate authority to determine the purpose of representation.  Decisions such as settlement MUST be made by the client

· Comment 2: On occasion, however, a lawyer and a client may disagree about the means to be used to accomplish the client’s objectives.  Clients will normally defer to lawyer on technical, legal, and tactical matters.  Lawyer defers to client for expertise and concern for third parties affected.  Lawyer should consult with client to seek acceptable resolution of disagreement.

· Lawyer may withdraw or client may fire lawyer if disagreement is so strong that it cannot be resolved.  However, judge will sometimes not permit these actions if in the middle of a trial

· See MR 1.4(a)(2)&(b) 

· Limiting Scope of Representation

· MR 1.2(c): A lawyer may limit the objectives of the representation if the client consents after consultation
· Comment 7: Although this Rule affords the Lawyer and client substantial latitude to limit the representation, the limitation must be reasonable under the circumstances.  If, for example, a client’s objective is limited to securing general information about the allow the client needs in order to handle and common and typically uncomplicated legal problem, the lawyer and client may agree that the lawyer’s services will be limited to a brief telephone consultation.  Such a limitation, however, would not be reasonable if the time allotted was not sufficient to yield advice upon which the client could rely.  Although an agreement for a limited representation does not exempt a lawyer from the duty to provide competent representation, the limitation is a factor to be considered when determining the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.  See MR 1.1

· Comments 6 and 8 also deal with limiting scope of representation

· Clients with diminished capacity: See MR 1.14 Comment 1
Model Rule 1.3. Diligence

· Rule: A lawyer shall act with reasonable diligence and promptness in representing a client.
· Comment 4: Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry through to conclusion all matters undertaken for a client.  If a lawyer’s employment is limited to a specific matter, the relationship terminates when the matter has been resolved. If a lawyer has served a client over a substantial period in a variety of matters, the client sometimes may assume that the lawyer will continue to serve on a continuing basis unless the lawyer gives notice of withdrawal.  Doubt about whether a client-lawyer relationship still exists should be clarified by the lawyer, preferably in writing, so that the client will not mistakenly suppose the lawyer is looking after the client’s affairs when the lawyer has ceased to do so.
Model Rule 1.4. Communication (“Codification of participatory model”)

· Rule: 

(a) A lawyer shall: 

(1) promptly inform the client of any decision or circumstance with respect to which the client's informed consent, as defined in Rule 1.0(e), is required by these Rules; 

(2) reasonably consult with the client about the means by which the client's objectives are to be accomplished; 

(3) keep the client reasonably informed about the status of the matter; 

(4) promptly comply with reasonable requests for information; and 

(5) consult with the client about any relevant limitation on the lawyer's conduct when the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law. 
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation. 

· Duties

· Lawyer shall promptly inform client of decisions, consult with client about means by which objectives will be accomplished, keep client informed on the status of matters, promptly comply with reasonable requests for info, and consult with client about any relevant limitation on lawyer’s conduct when lawyer knows client expects assistance not permitted

· Client’s Decision controls objectives of representation [(a)(2) & (b)]

· “Codification of participatory model” – see MR 1.14, Comment 1
· Counseling: MR 1.4(a)(1) & (2)

· California: 

· CRPC 3-510 – Communication of settlement offer 

(A) A member shall promptly communicate to the member's client:

(1) All terms and conditions of any offer made to the client in a criminal matter; and

(2) All amounts, terms, and conditions of any written offer of settlement made to the client in all other matters.

(B) As used in this rule, "client" includes a person who possesses the authority to accept an offer of settlement or plea, or, in a class action, all the named representatives of the class.

· Cal. Bus. & Prof. Code § 6068(m): It is the duty of an attorney to do all of the following: To respond promptly to reasonable status inquiries of clients and to keep clients reasonably informed of significant developments in matters with regard to which the attorney has agreed to provide legal services.

· Cal. Bus. & Prof. Code § 6103.5 – Written offers of settlement; required communication to client; discovery: “A member of the State Bar shall promptly communicate to the member’s client all amounts, terms, and conditions of any written offer or settlement made by or on behalf of an opposing party…”

Model Rule 1.5. Fees

· Generally

· Legal fees are (1) a  matter of contract between the parties; and (2) Subject to restrictions of ethics rules 

· Model Rules: Must be reasonable – see 1.5(a)(1)-(8) for reasonableness factors

· California: Must be conscionable – see 4-200 for conscionability factors

· Rule:

(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses. The factors to be considered in determining the reasonableness of a fee include the following: 

(1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly; 

(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer; 

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and

(8) whether the fee is fixed or contingent.

(b) The scope of the representation and the basis or rate of the fee and expenses for which the client will be responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation, except when the lawyer will charge a regularly represented client on the same basis or rate. Any changes in the basis or rate of the fee or expenses shall also be communicated to the client.

(c) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or other law. A contingent fee agreement shall be in a writing signed by the client and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and whether such expenses are to be deducted before or after the contingent fee is calculated. The agreement must clearly notify the client of any expenses for which the client will be liable whether or not the client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the client and the method of its determination. 

(d) A lawyer shall not enter into an arrangement for, charge, or collect

(1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof; or

(2) a contingent fee for representing a defendant in a criminal case

(e) A division of a fee between lawyers who are not in the same firm may be made only if:

(1) the division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation; 

(2) the client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing; and

(3) the total fee is reasonable.

· Comment 7: . . . Paragraph (e) permits the lawyers to divide a fee either on the basis of [1] the proportion of services they render or [2] if each lawyer assumes responsibility for the representation as a whole.  In addition, the client must agree to the arrangement, including the share that each lawyer is to receive, and the agreement must be confirmed in writing. . . . 

· Lawyers can divide fees amongst themselves (even if at different firms) as long as fee division is ok-ed by client, it is in writing signed by client and it has to comply with C above. 

· Comment 9: If a procedure has been established for resolution of fee disputes, such as an arbitration or mediation procedure established by the bar, the lawyer must comply with the procedure when it is mandatory, and, even when it is voluntary, the lawyer should conscientiously consider submitting to it.  Law ma prescribe a procedure for determining a lawyer’s fee, for example, in representation of an executory or administrator, a class or a person entitled to a reasonable fee as part of the measure of damages.  The lawyer entitled to such a fee and a lawyer representing another party concerned with the fee should comply with the prescribed procedure.

· Instructs lawyers t comply with any procedure set up by state authorities to resolve fee disputes

· General California Rule: CRPC 4-200. Fees for Legal Services

(A) A member shall not enter into an agreement for, charge, or collect an illegal or unconscionable fee.
(B) Unconscionability of a fee shall be determined on the basis of all the facts and circumstances existing at the time the agreement is entered into except where the parties contemplate that the fee will be affected by later events. Among the factors to be considered, where appropriate, in determining the conscionability of a fee are the following:

(1) The amount of the fee in proportion to the value of the services performed.

(2) The relative sophistication of the member and the client.

· BIG CA DIFFERENCE
(3) The novelty and difficulty of the questions involved and the skill requisite to perform the legal service properly.

(4) The likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the member.

(5) The amount involved and the results obtained.

(6) The time limitations imposed by the client or by the circumstances.

(7) The nature and length of the professional relationship with the client.

(8) The experience, reputation, and ability of the member or members performing the services.

(9) Whether the fee is fixed or contingent.

(10) The time and labor required.

(11) The informed consent of the client to the fee.

· NB: CA DOES NOT HAVE FEE CUSTOMARILY CHARGED
· Contingency fees: 

· Contingency fees are an exception to the conflict rule (giving attorney stake in the matter is a conflict), and is tolerated because it allows parties who otherwise could not afford it to protect their rights; gives extra incentive to win and for attorneys only to accept clients who have a substantial chance of success; and attorney is better able to spread risk of loss

· In writing?

· MR1.5(c) “A contingent fee agreement shall be in writing signed by the client and shall state the method by which the fee is to be determined . . .”

· California: 

· Cal. Bus. & Prof. Code § 6157(a)(1) (contingency fees in CA must also be in writing, but Cal. Bus. & Prof. Code § 6148(a) goes a step further and requires any fee arrangement reasonably anticipated to cost client more than $1,000 also to be in writing) 

· Cal. Bus. & Prof. Code § 6147.  

(a) An attorney who contracts to represent a client on a contingency fee basis shall, at the time the contract is entered into, provide a duplicate copy of the contract, signed by both the attorney and the client, or the client's guardian or representative, to the plaintiff, or to the client's guardian or representative.  The contract shall be in writing and shall include, but is not limited to, all of the following:

(1) A statement of the contingency fee rate that the client and attorney have agreed upon.

(2) A statement as to how disbursements and costs incurred in connection with the prosecution or settlement of the claim will affect the contingency fee and the client's recovery.

(3) A statement as to what extent, if any, the client could be required to pay any compensation to the attorney for related matters that arise out of their relationship not covered by their contingency fee contract.  This may include any amounts collected for the plaintiff by the attorney.

(4) Unless the claim is subject to the provisions of Section 6146,  a statement that the fee is not set by law but is negotiable between attorney and client.

(5) If the claim is subject to the provisions of Section 6146, a statement that the rates set forth in that section are the maximum limits for the contingency fee agreement, and that the attorney and client may negotiate a lower rate.

(b) Failure to comply with any provision of this section renders the agreement voidable at the option of the plaintiff, and the attorney shall thereupon be entitled to collect a reasonable fee.

(c) This section shall not apply to contingency fee contracts for the recovery of workers' compensation benefits.

(d) This section shall become operative on January 1, 2000. 

· Cal. Bus. & Prof. Code § 6148.  

(a) In any case not coming within Section 6147 in which it is reasonably foreseeable that total expense to a client, including attorney fees, will exceed one thousand dollars ($1,000), the contract for services in the case shall be in writing.  At the time the contract is entered into, the attorney shall provide a duplicate copy of the contract signed by both the attorney and the client, or the client's guardian or representative, to the client or to the client's guardian or representative.  The written contract shall contain all of the following:

(1) Any basis of compensation including, but not limited to, hourly rates, statutory fees or flat fees, and other standard rates, fees, and charges applicable to the case.

(2) The general nature of the legal services to be provided to the client.

(3) The respective responsibilities of the attorney and the client as to the performance of the contract.

(b) All bills rendered by an attorney to a client shall clearly state the basis thereof.  Bills for the fee portion of the bill shall include the amount, rate, basis for calculation, or other method of determination of the attorney's fees and costs.  Bills for the cost and expense portion of the bill shall clearly identify the costs and expenses incurred and the amount of the costs and expenses.  Upon request by the client, the attorney shall provide a bill to the client no later than 10 days following the request unless the attorney has provided a bill to the client within 31 days prior to the request, in which case the attorney may provide a bill to the client no later than 31 days following the date the most recent bill was provided.  The client is entitled to make similar requests at intervals of no less than 30 days following the initial request.  In providing responses to client requests for billing information, the attorney may use billing data that is currently effective on the date of the request, or, if any fees or costs to that date cannot be accurately determined, they shall be described and estimated.

(c) Failure to comply with any provision of this section renders the agreement voidable at the option of the client, and the attorney shall, upon the agreement being voided, be entitled to collect a reasonable fee.

(d) This section shall not apply to any of the following:

(1) Services rendered in an emergency to avoid foreseeable prejudice to the rights or interests of the client or where a writing is otherwise impractical.

(2) An arrangement as to the fee implied by the fact that the attorney's services are of the same general kind as previously rendered to and paid for by the client.

(3) If the client knowingly states in writing, after full disclosure of this section, that a writing concerning fees is not required.

(4) If the client is a corporation.

· (e) This section applies prospectively only to fee agreements following its operative date.

· When are contingency fees unreasonable?

· Restatement 45, comment c: A contingent fee may permissibly be greater than what an hourly fee lawyer of similar qualifications would receive for the same representation. A contingent-fee lawyer bears the risk of receiving no pay if the client loses and is entitled to compensation for bearing that risk. Nor is a contingent fee necessarily unreasonable because the lawyer devoted relatively little time to a representation, for the customary terms of such arrangements commit the lawyer to provide necessary effort without extra pay if a relatively large expenditure of the lawyer's time were entailed. However, large fees unearned by either effort or a significant period of risk are unreasonable.  A lawyer’s failure to disclose to the client the general likelihood of recovery, the approximate probable size of any recovery, or the availability of alternative fee systems can also bear on whether the fee is reasonable
· Examples: 
· High likelihood of substantial recovery with little risk
· Recovery would be so large that lawyer’s fee would clearly exceed the sum appropriate to pay for services performed and risk assumed
· Forbidden contingency fees

· Criminal: MR 1.5(d)(2)

· Family: MR 1.5(d)(1) - Cannt be contingent on:

· Getting a divorce

· Getting alimony or support

· Getting particular property settlement

· Caps in certain statutes (Cal. Bus. & Prof. Code § 6146 caps med mal, for example)

· Cal. Bus. & Prof. Code § 6146: An attorney shal not contract for or collect a contingency fee for representing any person seeking damages in connection with an action for injury or damage against a health care provider based upon such a person’s alleged professional negligence in excess of the following limits: (paraphrased)

· 1.  40% of 1st $50,000

· 2.  33% of 2nd $50,000

· 3.  25% of next $500,000

· 4.  15% of anything else
· Contingency fees when relationship is terminated prematurely

· A lawyer who withdraws voluntarily from a contingent fee case before it is resolved is generally not entitled to any fees at all, unless the withdrawal was for “good cause”

· A lawyer will forfeit some or all fees where there ahs been “clear and serious violation of a duty to a client.”  If a lawyer breaches a fiduciary duty to the client, fees may be forfeited even in the absence of actual damages to the client.

· Where the client fires a contingent-fee lawyer without good cause: 

· Majority: The lawyer is entitled to a fee based on the fair value of the services provided, in the absence of a contractual provision to the contrary.

· Minority: Fee contract must spell out explicitly any quantum meruit entitlement

· In the absence of a contract, a lawyer is usually entitled to the fair value of the services provided
· Literary Rights Given to Lawyer Before Conclusion of Trial Forbidden

· MR 1.8(d) [NOT 1.5]: “Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the representation.”

· Fee Agreements

· Oral: Must be clear

· Writing: Must be clear.  Engagement/retention letter should cover fees, scope, expenses, staffing, and ethical issues (conflict waivers)

· Watch out for “engagement retainer fee”

· Non-refundable, meant to make up for business turned down

· Restatement 34, comment e says it’s okay for sophisticated clients only

· Enforcing Fee Agreements

· Charging lien: Against proceeds of settlement or judgment

· Retaining lien: against documents prepared by the lawyer (work product) (CA only?)

· Arbitration: Set up in the agreement

· If not set up in agreement, then voluntary for client – lawyer cannot force

· Sue client?  Not recommended.

· Cannot bill client for time spent to become competent (cross ref MR 1.1)

· Fee Splitting
· MR 1.5(e): A division of a fee between lawyers who are not in the same firm may be made only if:

· (1) the division is in proportion to the services performed by each lawyer or, each lawyer assumes joint responsibility for the representation;


· (2) the client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing; and

· Client consent required primarily to avoid improper lawyer motivation and overcharging

· (3) the total fee is reasonable
· California: 

· CRPC 2-200 Financial Arrangements Among Lawyers
(A) A member shall not divide a fee for legal services with a lawyer who is not a partner of, associate of, or shareholder with the member unless:

(1) The client has consented in writing thereto after a full disclosure has been made in writing that a division of fees will be made and the terms of such division; and

(2) The total fee charged by all lawyers is not increased solely by reason of the provision for division of fees and is not unconscionable as that term is defined in rule 4-200.

(B) Except as permitted in paragraph (A) of this rule or rule 2-300, a member shall not compensate, give, or promise anything of value to any lawyer for the purpose of recommending or securing employment of the member or the member's law firm by a client, or as a reward for having made a recommendation resulting in employment of the member or the member's law firm by a client. ***A member's offering of or giving a gift or gratuity to any lawyer who has made a recommendation resulting in the employment of the member or the member's law firm shall not of itself violate this rule, provided that the gift or gratuity was not offered in consideration of any promise, agreement, or understanding that such a gift or gratuity would be forthcoming or that referrals would be made or encouraged in the future.

· *** indicates (B) part 2 – CA creates an exception (HUGE loophole)

· CRPC 1-320. Financial Arrangements With Non-Lawyers
(A) Neither a member nor a law firm shall directly or indirectly share legal fees with a person who is not a lawyer, except that:

(1) An agreement between a member and a law firm, partner, or associate may provide for the payment of money after the member's death to the member's estate or to one or more specified persons over a reasonable period of time; or

(2) A member or law firm undertaking to complete unfinished legal business of a deceased member may pay to the estate of the deceased member or other person legally entitled thereto that proportion of the total compensation which fairly represents the services rendered by the deceased member; or

(3) A member or law firm may include non-member employees in a compensation, profit-sharing, or retirement plan even though the plan is based in whole or in part on a profit-sharing arrangement, if such plan does not circumvent these rules or Business and professions Code section 6000 et seq.; or

(4) A member may pay a prescribed registration, referral, or participation fee to a lawyer referral service established, sponsored, and operated in accordance with the State Bar of California's Minimum Standards for a Lawyer Referral Service in California.

(B) A member shall not compensate, give, or promise anything of value to any person or entity for the purpose of recommending or securing employment of the member or the member's law firm by a client, or as a reward for having made a recommendation resulting in employment of the member or the member's law firm by a client. A member's offering of or giving a gift or gratuity to any person or entity having made a recommendation resulting in the employment of the member or the member's law firm shall not of itself violate this rule, provided that the gift or gratuity was not offered or given in consideration of any promise, agreement, or understanding that such a gift or gratuity would be forthcoming or that referrals would be made or encouraged in the future.

(C) A member shall not compensate, give, or promise anything of value to any representative of the press, radio, television, or other communication medium in anticipation of or in return for publicity of the member, the law firm, or any other member as such in a news item, but the incidental provision of food or beverage shall not of itself violate this rule.
· No Referral Fees

· Rationale: Referring lawyer will be influenced by fee, and referral fee will cause increased total cost

· MR 5.4 prohibits splitting with non-attorneys, which includes inactive attorneys.

· Partnerships with non-lawyers

· See MR 5.4(c) (“A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer's professional judgment in rendering such legal services.”)

· Multidisciplinary practice “between lawyers and nonlawyers is incompatible with the core values of the legal profession and therefore, a strict division between services provided by lawyers and those provided by nonlawyers is essential to protect those values.” HAY 367
· BUT, reciprocal referral arrangements are OK per MR 7.2, comment 8: A lawyer also may agree to refer clients to another lawyer or a nonlawyer professional, in return for the undertaking of that person to refer clients or customers to the lawyer.  Such reciprocal referral arrangements must not interfere with the lawyer’s professional judgment as to making referrals or as to providing substantive legal services.  Except as provided by Rule 1.5(e), a lawyer who receives referrals from a lawyer or nonlawyer professional must not pay anything solely for the referral, but the lawyer does not violate paragraph (b) of [MR 7.2]  by agreeing to refer clients to the other lawyer or nonlawyer professional, so long as the reciprocal referral agreement is not exclusive and the client is informed of the referral agreement.  . . . Reciprocal referral agreements should not be of indefinite duration and should be reviewed periodically to determine whether they comply with these Rules.  This Rule does not restrict referrals or divisions of revenues or net income among lawyers within firms comprised of multiple entities.   
· Referral Services

· MR 1.5(e) should be used when referring a case to a specialist (someone competent to handle the case)

· Okay if run by bar association; not okay if paid for by people in the group

Model Rule 1.6. Confidentiality of Information

· Distinct from A/C and W/P privileges in three ways:

· 1. A/C & W-P apply to admissibility of evidence in court while the ethical duty applies to all settings (unless exemption applies):  MUCH BROADER

· 2. A/C and W-P apply to communications not information while the ethical duty applies to information relating to representation of client:  MUCH BROADER

· 3. A/C only applies to communications between client and atty while the ethical duty applies to all information, regardless of source (could even be a third party):  MUCH BROADER

· Rule: 

(a) A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation or the disclosure is permitted by paragraph (b).

(b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer's services;

(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client's commission of a crime or fraud in furtherance of which the client has used the lawyer's services;

(4) to secure legal advice about the lawyer's compliance with these Rules;

(5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer's representation of the client; or

(6) to comply with other law or a court order.

· Bottom line: Under ethical duty, the atty may not divulge certain information to anyone else, except

· Client waives (actual/implied) MR 1.6(a)

· To protect/correct MR 1.6(b)(1)&(2)&(3)

· To see if you’re ethical  MR 1.6(b)(4)

· To defend yourself MR 1.6(b)(5)

· To comply with ct. order MR 1.6(b)(6) 

· To show candor to court MR 3.3

· MR 3.3 lawyer’s duty of candor to tribunal trumps 1.6 confidentiality (this is huge) 

· California

· CRPC 3-100 Confidential Information of a Client
(A) A member shall not reveal information protected from disclosure by Business and Professions Code section 6068, subdivision (e)(1) without the informed consent of the client, or as provided in paragraph (B) of this rule.

(B) A member may, but is not required to, reveal confidential information relating to the representation of a client to the extent that the member reasonably believes the disclosure is necessary to prevent a criminal act that the member reasonably believes is likely to result in death of, or substantial bodily harm to, an individual.

(C) Before revealing confidential information to prevent a criminal act as provided in paragraph (B), a member shall, if reasonable under the circumstances:

(1) make a good faith effort to persuade the client: (i) not to commit or to continue the criminal act or (ii) to pursue a course of conduct that will prevent the threatened death or substantial bodily harm; or do both (i) and (ii); and

(2) inform the client, at an appropriate time, of the member's ability or decision to reveal information as provided in paragraph (B).

(D) In revealing confidential information as provided in paragraph (B), the member's disclosure must be no more than is necessary to prevent the criminal act, given the information known to the member at the time of the disclosure.

(E) A member who does not reveal information permitted by paragraph (B) does not violate this rule.

· Cal. Bus. & Prof. Code § & Rules 6068(e)(1)&(2): It is the duty of an attorney to do all of the following: 

(1) To maintain inviolate the confidence, and at every peril to himself or herself to preserve the secrets, of his or her client.

(2) Notwithstanding paragraph (1), an attorney may, but is not required to, reveal confidential information relating to the representation of a client to the extent that the attorney reasonably believes the disclosure is necessary to prevent a criminal act that the attorney reasonably believes is likely to result in death of, or substantial bodily harm to, an individual.

· Exceptions
· 1. Prevention of death or serious bodily harm
· Comment 6: Although the public interest is usually best served by a strict rule requiring lawyers to preserve the confidentiality of information relating to the representation of their clients, the confidentially rule is subject to limited exceptions.  Paragraph (b)(1) recognizes the overriding value of life and physical integrity and permits disclosure reasonably necessary to prevent reasonably certain death or substantial bodily harm.  Such harm is reasonably certain to occur if it will be suffered imminently or if there is a present and substantial threat that a person will suffer such harm at a later date if the lawyer fails to take action necessary to eliminate the threat.  Thus, a lawyer who knows that a client has accidentally discharged toxic waste into a town’s water supply may reveal this information to the authorities if there is a present and substantial risk that a person who drinks the water will contract a life-threatening or debilitating disease and the lawyer’s disclosure is necessary to eliminate the threat or reduce the number of victims. 

· California: This is the ONLY exception, and is not mandatory

· Cal. Bus. & Prof. Code § 6068(e): Only exception to duty of confidentiality is that lawyer “may, but is not required to, reveal information relating to the representation of a client to the extent that the attorney reasonably believes the disclosure is necessary to prevent a criminal act that the attorney believes is likely to result in death of, or substantial bodily harm to, an individual”

· CRPC 3-100(B): Exactly the same

· CA Evidence Code 956.5 There is no confidentiality privilege under this article if the lawyer reasonably believes that disclosure of any confidential communication relating to representation of a client is necessary to prevent the client from committing a criminal act that the lawyer believes is likely to result in death or substantial bodily harm. 

· 2. Protection of Client’s criminal acts
· a. Crimes in general and crimes of violence

· Many states allow atty to reveal client’s intent to commit any crime (not just bad ones)

· CA is NOT one of these states – in CA, must not reveal privileged material unless to prevent crime that could result in substantial bodily harm or death!

· b. Client fraud and crimes involving substantial financial loss to another

· Trend: MR 1.6(b)(2)

· Sarbanes-Oxley Act of 2002: Major change in reporting mentality in state like California; basically, everyone gets reported for everything

· 3. Lawyer self-defense
· MR 1.6(b)(5) allows self-defense in criminal or civil cases

· Could be in court or in any proceeding

· MR 1.13(b): Before you can spill your guts to an outside group, must go up the chain of command within the corporation, then can report out

· MR 1.13(b) If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the organization. Unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, including, if warranted by the circumstances to the highest authority that can act on behalf of the organization as determined by applicable law

· Pre-emptive strike?  Comment 10: “Paragraph (b)(5) does not require the lawyer to await the commencement of an action or proceeding that charges such complicity, so that the defense may be established by responding directly to a third party who has made such an assertion.”

· Again, in CA, death and bodily harm are the only exceptions.  No attorney self-defense.

· 4. Establishing a claim for wrongful termination suits by in-house lawyers
· MR 1.6(b)(5) Also allows in-house lawyer to use confidential information to establish a claim for wrongful termination

· 5. Attorney fee and compensation disputes
· Also MR 1.6(b)(5)

· Model Rules 1.7 – 1.9: Conflicts

· Model Rule 1.7. Conflicts of Interest: Current Clients (NB: requires actual conflict, not potential conflict)

· Rule
(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

· Comment 2: Resolution of a conflict of interest problem under this Rule requires the lawyer to (1) clearly identify the client or clients; (2) determine whether a conflict of interest exists; (3) decide whether the representation may be undertaken despite the existence of a conflict, i.e., whether the conflict is consentable; and (4) if so, consult with the clients affected under paragraph (a) and obtain both of the clients referred to in paragraph (a)(1) and the one or more clients whose representation might be materially limited under paragraph (a)(2)

· Ultimate restriction for current clients: Reasonable Belief
· MR 1.7(b)(1): “The attorney reasonably believes that [he] will be able to provide competent and diligent representation.”  

· This means that some conflicts will be non-consentable
· Comment 19: “…under some circumstances it may be impossible to make the disclosure necessary to obtain consent.”
· In CA, no “extra” requirement that the attorney reasonably believe that the representation of both clients can be undertaken diligently and competently (CRPC 3-310(C) & (E))

· Proper waiver?
· Comment 22: Whether a lawyer may properly request a client to waive conflicts that might arise in the future is subject to the test of paragraph (b).  The effectiveness of such waivers is generally determined by the extent to which the client reasonably understands the material risks that the waiver entails.  The more comprehensive the explanation of the types of future representations that might arise and the actual and reasonably foreseeable adverse consequences of those representations, the greater the likelihood that the client will have the requisite understanding.  Thus, if the client agrees to consent to a particular type of conflict with which the client is already familiar, then the consent ordinarily will be effective with regard to that type of conflict. If the consent is general and open-ended, then the consent ordinarily will be ineffective, because it is not reasonably likely that the client will have understood the material risks involved.  On the other hand, if the client is an experienced user of the legal services involved and is reasonably informed regarding the risk that a conflict may arise, such consent is more likely effective, particularly if, e.g., the client is independently represented by other counsel in giving consent and the consent is limited to future conflicts unrelated to the subject of representation. In any case, advance consent cannot be effective if the circumstances that materialize in the future are such as would make the conflict nonconsentable under paragraph (b).
· Early is the best time to get consent.  Validity of advance consent depends on client sophistication and experience in legal matters.
· OK if experienced user of legal services

· OK if client independently represented

· OK if client familiar with conflict type

· NOT OK for circumstances that materialize

· Third Party Conflicts

· Examples

· Lawyer’s legal, business, financial, professional, personal relationship with a party or witness in the same matter

· Lawyer is related to another lawyer involved in the same matter

· Lawyer is a member of a legal services org. and a private law firm

· MR 1.7(a)(2): [A] lawyer  shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if (2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.

· BUT, MR 1.7(b)(1)-(4): all OK with consent

· CRPC 3-310(B): Consent not required?

· (B) A member shall not accept or continue representation of a client without providing written disclosure to the client where:

· (1) The member has a legal, business, financial, professional, or personal relationship with a party or witness in the same matter; or 

· (2) The member knows or reasonably should know that:

· (a) the member previously had a legal, business, financial, professional, or personal relationship with a party or witness in the same matter; and

· (b) the previous relationship would substantially affect the member's representation; or

· (3) The member has or had a legal, business, financial, professional, or personal relationship with another person or entity the member knows or reasonably should know would be affected substantially by the resolution of the matter; or

· (4) The member has or had a legal, business, financial, or professional interest in the subject matter of the representation.

· CRPC 3-310(C)(2): Consent required where there is an actual conflict

· (C) A member shall not, without the informed written consent of each client, (2) accept or continue representation of more than one client in a matter in which the interests of the clients actually conflict

· Specific 3d Party Conflicts

· Relationship with Other Party’s Lawyer

· CRPC 3-320: A member shall not represent a client in a matter in which another party's lawyer is a spouse, parent, child, or sibling of the member, lives with the member, is a client of the member, or has an intimate personal relationship with the member, unless the member informs the client in writing of the relationship. 

· Lawyer is a member of a legal services organization and a private firm: 

· MR 6.3: A lawyer may serve . . . notwithstanding that the organization serves persons having interests adverse to a client of the lawyer.

· Comment 1: “if the possibility of such conflict disqualified a lawyer from serving on the board of a legal services organization, the profession’s involvement in such organizations would be severely curtailed.”

· Positional Conflicts

· Rules
· MR 1.7(a)(1): Directly adverse

· MR 1.7(a)(2): Situations where there is a real risk that the lawyer’s representation of one client will be materially limited by responsibilities to another client

· CRPC 3-310(C)(3): “A member shall not, without the informed written consent of each client, represent a client in a matter and at the same time in a separate matter accept as a client in a person or entity whose interest in the first matter is adverse to the client in the first matter.

· Arguing inconsistent theories: Most lawyers will argue inconsistent legal positions for different clients at different times. Simultaneously, lawyers in the same firm may argue inconsistent legal positions

· Restatement 128, comment f: “Lawyers may ordinarily take inconsistent legal positions in different courts at different times.”

· BUT a conflict would arise “when a decision favoring one client will create a precedent likely to seriously weaken the position taken on behalf of the other client

· MR 1.7 Comment 24: Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different times on behalf of different clients.  The mere fact that advocating a legal position on behalf of one client might create precedent adverse to the interests of a client represented by the lawyer in an unrelated matter does not create a conflict of interest.  A conflict of interest [DOES] exist, however, if there is a significant risk that a lawyer’s action on behalf of one client will materially limit the lawyer’s effectiveness in representing another client in a different case; for example, when a decision favoring one client will create a precedent likely to seriously weaken the position taken on behalf of the other client. 

· Economic Competitors

· MR 1.7 Comment 6: Simultaneous representation in unrelated matters of clients whose interests are only economically adverse, such as representation of competing economic enterprises in unrelated litigation, does not ordinarily constitute a conflict of interest and thus may not require consent of the respective parties. 

· Joint Representation

· Generally, if clients want to share an attorney, the law will let them because society values autonomy and freedom of choice

· Exception: If it appears that (1) One of the parties doesn’t know what legal rights he or she is waiving by doing this, or (2) The lawyer can’t competently represent both

· So, law may well say no if the lawyer cannot do his job competently under the circumstances agreed to by the client

· Comment 14: Ordinarily, clients may consent to representation notwithstanding a conflict.  However, as indicated in paragraph (b), some conflicts are nonconsentable, meaning that the lawyer involved cannot properly ask for such agreement or provide representation on the basis of the client’s consent.  When the lawyer is representing more than one client, the question of consentability must be resolved as to each client.

· Comment 29: Ordinarily, the lawyer will be forced to withdraw from representing all of the clients if the common representation fails.  In some situations, the risk of failure is so great that multiple representation is plainly impossible.  For example, a lawyer cannot undertake common representation of clients where contentious litigation or negotiations between them are imminent or contemplated.  Moreover, because the lawyer is required to be impartial between the commonly represented clients, representation of the multiple clients is improper when it is unlikely that impartiality can be maintained.  Generally, if the relationship between the parties has already assumed antagonism, the possibility that the clients’ interests can be adequately served by common representation is not very good.  Other relevant factors are whether the lawyer subsequently will represent both parties on a continuing basis and whether the situation involves creating or terminating a relationship between the parties. 
· Comment 30: A particularly important factor in determining the appropriateness of common representation is the effect of the client-layer confidentiality and the attorney-client privilege.  With regards to the a/c privilege, the prevailing rule is that, as between commonly represented clients, the privilege does not attach.  Hence, it must be assumed that if litigation eventuates between the clients, the privilege will not protect any such communications and the clients should be so advised.
· Comment 31: As to the duty of confidentiality, continued common representation will almost certainly be inadequate if one client asks the lawyer not to disclose to the other client information relevant to the common representation.  This is so because the lawyer has an equal duty of loyalty to each client, and each client has the right to be informed of anything bearing on the representation that might affect that client’s interests and the right to expect that the lawyer will use that information to the client’s benefit.  See Rule 1.4. The lawyer should, at the outset of the common representation and as part of the process of obtaining each client’s informed consent, advise each client that information will be shared and that the lawyer will have to withdraw if one client decides that some amtte3r material to the representation should be kept from the other.  In limited circumstances, it may be appropriate for the lawyer to proceed with the representation when the clients have agreed, after being properly informed, that the lawyer will keep certain information confidential.  For example, the lawyer may reasonably conclude that failure to disclose one client’s trade secrets to another client will not adversely affect representation involving a joint venture between the clients and agree to keep that information confidential with the informed consent of both parties. 
· Comment 32: When seeking to establish or adjust a relationship between clients, the lawyer should make clear that the lawyer’s role is not that of partisanship normally expected in other circumstances and, thus, that the clients may be required to assume greater responsibility for decisions than when each client is separately represented.  Any limitations on the scope of the representation made necessary as a result of the common representation should be fully explained to the clients at the outset of the representation. See Rule 1.2(c).
· Comment 33: Subject to the above limitations, each client in the common representation has the right to loyal and diligent representation and the protection of Rule 1.9 concerning the obligations to a former client.  The client also has the right to discharge that lawyer as stated in Rule 1.16.
· Joint representation of criminal defendants is a serious problem

· Suing Clients is Prohibited

· Comment 6: Loyalty to a current client prohibits undertaking representation directly adverse to that client without the client’s informed consent.  Thus, absent consent, a lawyer may not act as an advocate in one matter against a person the lawyer represents in some other matter, even when the matters are wholly unrelated.  The client as to whom the representation is directly adverse is likely to feel betrayed, and the resulting damage to the client-lawyer relationship is likely to impair the lawyer’s ability to represent the client effectively. 

· Model Rule 1.8. Conflicts: Current Clients: Specific Rules

· Rule

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer's role in the transaction, including whether the lawyer is representing the client in the transaction.

(b) A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these Rules.

(c) A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client. For purposes of this paragraph, related persons include a spouse, child, grandchild, parent, grandparent or other relative or individual with whom the lawyer or the client maintains a close, familial relationship.

(e) A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.

(f) A lawyer shall not accept compensation for representing a client from one other than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer's independence of professional judgment or with the client-lawyer relationship; and

(3) information relating to representation of a client is protected as required by Rule 1.6.

(g) A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contendere pleas, unless each client gives informed consent, in a writing signed by the client. The lawyer's disclosure shall include the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer's liability to a client for malpractice unless the client is independently represented in making the agreement; or

(2) settle a claim or potential claim for such liability with an unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel in connection therewith.

(i) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a client, except that the lawyer may:

(1) acquire a lien authorized by law to secure the lawyer's fee or expenses; and

(2) contract with a client for a reasonable contingent fee in a civil case.

(j) A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced.

· [new rule] 

(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) through (i) that applies to any one of them shall apply to all of them. 

· Attorney’s own interests: MR 1.8(a)(1)-(3)

· Business transactions with clients

· Rules
· MR 1.8(a)(2): (a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless: (2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction;

· Rule 3-300. Avoiding Interests Adverse to a Client: A member shall not enter into a business transaction with a client; or knowingly acquire an ownership, possessory, security, or other pecuniary interest adverse to a client, unless each of the following requirements has been satisfied:

(A) The transaction or acquisition and its terms are fair and reasonable to the client and are fully disclosed and transmitted in writing to the client in a manner which should reasonably have been understood by the client; and

(B) The client is advised in writing that the client may seek the advice of an independent lawyer of the client's choice and is given a reasonable opportunity to seek that advice; and

(C) The client thereafter consents in writing to the terms of the transaction or the terms of the acquisition.

· Restatement 126, comment b: A lawyer’s legal skill and training, together with the relationship of trust that arises between the client and lawyer, create the possibility of overreaching when a lawyer enters into a business transaction with a client.  Further, a lawyer …[can]… arrange the form of the transaction or give legal advice to protect the lawyer’s interests rather than advancing the client’s interests.  Proving fraud or actual overreaching might be difficulty. [so it’s not required.]
· Lawyers are not prohibited from entering into business relationships with clients, even in a matter in which the lawyer is also serving as counsel.  However, no matter the form, the law regards such transactions with “suspicion and disfavor.”  A lawyer has a high bar when entering into business transactions with clients

· Proving fraud or overreaching is not required.  We are skeptical of lawyers doing business with clients.  

· Attorneys fees are business but are not included unless lawyer takes an interest in the client’s business (i.e. stockholder interest)

· Burden

· Lawyer has the burden of proof to show that the transaction was fair and reasonable and that the two legal requirements have been met: 

· (1) Written disclosure; and 

· (2) Independent legal advice

· If attorney fails to meet burden, transaction can be voided and the attorney may be disciplined

· Independent legal advice against him or herself: This can be the hardest thing to do.  Very hard to explain to a client how overbearing you can be.

· Advancing Litigation Costs

· MR 1.8(e) prohibits a lawyer from providing financial assistance to a client in connection with pending or contemplated litigation with two exceptions:

· 1. A lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter

· 2. A lawyer representing an indigent client may pay court costs ad expenses on behalf of the client.

· California
· Rule 4-210. Payment of Personal or Business Expenses Incurred by or for a Client
(A) A member shall not directly or indirectly pay or agree to pay, guarantee, represent, or sanction a representation that the member or member's law firm will pay the personal or business expenses of a prospective or existing client, except that this rule shall not prohibit a member:

(1) With the consent of the client, from paying or agreeing to pay such expenses to third persons from funds collected or to be collected for the client as a result of the representation; or

(2) After employment (after hiring attn), from lending money to the client upon the client's promise in writing to repay such loan; or

(3) From advancing the costs of prosecuting or defending a claim or action or otherwise protecting or promoting the client's interests, the repayment of which may be contingent on the outcome of the matter. Such costs within the meaning of this subparagraph (3) shall be limited to all reasonable expenses of litigation or reasonable expenses in preparation for litigation or in providing any legal services to the client.

(B) Nothing in rule 4-210 shall be deemed to limit rules 3-300, 3-310, and 4-300. (Amended by order of Supreme Court, operative September 14, 1992.)

· In CA, lending money to clients for things other than litigation costs is okay after there’s an attorney-client relationship (CRPC 4-210)

· CPRC 4-210(A)(2): A member shall not directly or indirectly pay or agree to pay, guarantee, represent, or sanction a representation that the member or member's law firm will pay the personal or business expenses of a prospective or existing client, except that this rule shall not prohibit a member after employment, from lending money to the client upon the client's promise in writing to repay such loan; 

· Any loan would have to comply with the “doing business with the client” rule (CRPC 3-300)

· Gifts From Clients (MR 1.8(c))

· Comment 6: A lawyer may accept a gift from a client, if the transaction meets general standards of fairness.  For example, a simple gift such as a present given at a holiday or as a token of appreciation is permitted.  If a client offers the lawyer a more substantial gift, paragraph (c) does not prohibit the lawyer from accepting it, although such a gift may be voidable by the client under the doctrine of undue influence, which treats client gifts as presumptively fraudulent.  In any event, due to concerns about overreaching and imposition on clients, a lawyer may not suggest that a substantial gift made to the lawyer or for the lawyer’s benefit, except where the lawyer is related to the client as set forth in paragraph (c)

· CRPC 4-400: A member shall not induce a client to make a substantial gift, including a testamentary gift, to the member or to the member’s parent, child, sibling, or spouse, except where the client is related to the member
· What if client offers a gift of stocks as attorney fees?

· CRPC 4-200 says no unconscionable fees (similar to MR 1.5(a)’s no “unreasonable fees”)

· Formal Opinion 00-418 (July 7, 2000): The Model Rules do not prohibit a lawyer from acquiring an ownership interest in a client, either in lieu of a cash fee for providing legal services or as an investment opportunity in collection with such services, as long as the attorney complies with rule 1.8(a) and 1.5

· Limiting prospective malpractice and settling past malpractice (MR 1.8(h)(1))

· All states severely restrict a lawyer’s ability to get the client to agree to limit prospectively a lawywer’s legal malpractice liability.  For example, a lawyer cannot freely ask the client to sign a retainer agreement at the outset of a representation in which the client waives the right to sue the lawyer for malpractice if the lawyer messes up.  See MR 1.8(h) (allowing such agreements only if the client is “independently represented in making the agreement”)

· Rule: MR 1.8(h): A lawyer shall not:

· (1) make an agreement prospectively limiting the lawyer's liability to a client for malpractice unless the client is independently represented in making the agreement; or

· (2) settle a claim or potential claim for such liability with an unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel in connection therewith. 

· Comment 14: Agreements prospectively limiting a lawyer’s liability for malpractice are prohibited unless the client is independently represented in making the agreement because they are likely to undermine competent and diligent representation.  Also, many clients are unable to evaluate the desirability of making such an agreement before a dispute has arisen, particularly if they are then represented by the lawyer seeking the agreement.  This paragraph does not, however, prohibit a lawyer from entering into an agreement with the client to arbitrate legal malpractice claims, provided such agreements are enforceable and the client is fully informed of the scope and effect of the agreement. . . . “

· California: CRPC 3-400 – A member shall not:
· (A) Contract with a client prospectively limiting the member's liability to the client for the member's professional malpractice [AT ALL!]; or

· absolute prohibition on prospective limitation

· (B) Settle a claim or potential claim for the member's liability to the client for the member's professional malpractice, unless the client is informed in writing that the client may seek the advice of an independent lawyer of the client's choice regarding the settlement and is given a reasonable opportunity to seek that advice.

· Qualified (advise client to see another attorney) to settle claim for past malpractice

· CA DIFFERENT THAN MRs! MRs say it can be done, CA says no way
· Sexy Time With Clients?

· MR 1.8(j): A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced.

· CRPC 3-120. Sexual Relations With Client (Equiv of 1.8(j))
(A) For purposes of this rule, "sexual relations" means sexual intercourse or the touching of an intimate part of another person for the purpose of sexual arousal, gratification, or abuse.

(B) A member shall not:

(1) Require or demand sexual relations with a client incident to or as a condition of any professional representation; or

(2) Employ coercion, intimidation, or undue influence in entering into sexual relations with a client; or

(3) Continue representation of a client with whom the member has sexual relations if such sexual relations cause the member to perform legal services incompetently in violation of rule 3-110.

(C) Paragraph (B) shall not apply to sexual relations between members and their spouses or to ongoing consensual sexual relationships which predate the initiation of the lawyer-client relationship.

· Ongoing relationships not prohibited
(D) Where a lawyer in a firm has sexual relations with a client but does not participate in the representation of that client, the lawyers in the firm shall not be subject to discipline under this rule solely because of the occurrence of such sexual relations.

· Cal. Bus. & Prof. Code § 6106.9 (enacted 1991, prompted CRPC 3-120)

(a) It shall constitute cause for the imposition of discipline of an attorney within the meaning of this chapter for an attorney to do any of the following:

(1) Expressly or impliedly condition the performance of legal services for a current or prospective client upon the client's willingness to engage in sexual relations with the attorney.

(2) Employ coercion, intimidation, or undue influence in entering into sexual relations with a client.

(3) Continue representation of a client with whom the attorney has sexual relations if the sexual relations cause the attorney to perform legal services incompetently in violation of Rule 3-110 of the Rules of Professional Conduct of the State Bar of California, or if the sexual relations would, or would be likely to, damage or prejudice the client's case.

(b) Subdivision (a) shall not apply to sexual relations between attorneys and their spouses or persons in an equivalent domestic relationship or to ongoing consensual sexual relationships that predate the initiation of the attorney-client relationship.

(c) Where an attorney in a firm has sexual relations with a client but does not participate in the representation of that client, the attorneys in the firm shall not be subject to discipline under this section solely because of the occurrence of those sexual relations.

(d) For the purposes of this section, "sexual relations" means sexual intercourse or the touching of an intimate part of another person for the purpose of sexual arousal, gratification, or abuse.

(e) Any complaint made to the State Bar alleging a violation of subdivision (a) shall be verified under oath by the person making the complaint. 

· Accepting Payment from Third Parties

· MR 1.8(f)(1)-(3): A lawyer shall not accept compensation for representing a client from one other than the client unless the client gives informed consent; there is no interference with the lawyer's independence of professional judgment or with the client-lawyer relationship; and information relating to representation of a client is protected as required by Rule 1.6.

· See also MR 2.1: A lawyer shall exercise independent professional judgment and render candid advice

· Also see MR 5.4(c): A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer’s professional judgment in rendering such legal services. 

· Comment 1: If someone other than the client pays the lawyer’s fee or salary, or recommends employment of the lawyer, that arrangement does not modify the lawyer’s obligation to the client. . . . [S]uch arrangements should not interfere with the lawyer’s professional judgment

· Insurers paying fees of insureds: If the lawyer reasonably believes that disclosure of the insured’s confidential information to the insurer will affect a material interest of the insured adversely, the lawyer must not disclose such information without the informed consent of the insured (ABA Formal Ethics Op)

· Insureance cos represent insured for the purpose of the insurance policy.  CA permits the insured to pick the lawyer, who defends at the insurance company’s expense. 

· Aggregate Settlements

· 1.8(g): A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated settlement as to guilty or nolo contendere pleas, unless each client gives informed consent, in a writing signed by the client.  The lawyer’s disclosure shall include the existence and nature of all the claims or pleas involved and the participation of each person in the settlement”

· Basically, lawyer cannot show favoritism

· Literary Rights:

· MR 1.8(d): “Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the representation.”

· Model Rule 1.9. Duties to Former Clients (Conflicts Between Former Clients and Current Clients)

· Rule
(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a [1] substantially related matter in which [2] that person's interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing. 

(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client 

(1) whose interests are materially adverse to that person; and 

(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to the matter; 

unless the former client gives informed consent, confirmed in writing. 

(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter: 

(1) use information relating to the representation to the disadvantage of the former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; or 

(2) reveal information relating to the representation except as these Rules would permit or require with respect to a client. 

· Comment 2: When a lawyer has been directly involved in a specific transaction, subsequent representation of other clients with materially adverse interests clearly is prohibited.  On the other hand, a lawyer who recurrently handled a type of problem for a former client is not precluded from later representing another client in a wholly distinct problem of that type even though the subsequent representation involves a position adverse to the prior client…The underlying question is whether the lawyer was so involved in the matter that the subsequent representation can be justly regarded as changing sides in the matter in question. 

· Comment 5: Paragraph (b) operates to disqualify the lawyer only when the lawyer involved has actual knowledge of information protected by Rules 1.6 and 1.9(c). Thus, if a lawyer while with one firm acquired no knowledge or information relating to a particular client of the firm, and that lawyer later joined another firm, neither the lawyer individually nor the second firm is disqualified from representing another client in the same or a related matter even though the interests of the two clients conflict. See Rule 1.10(b) for the restrictions on a firm once a lawyer has terminated association with the firm

· Two elements:

· 1. Substantially related matters
· Comment 3: Matters are “substantially related” for purposes of this rule if they involve the same transaction or legal dispute or if there otherwise is a substantial risk that confidential factual information as would normally have been obtained in the prior representation would materially advance the client’s position in the subsequent matter. For example, a  lawyer who has previously represented a client in securing environmental permits to build a shopping center would be precluded from representing neighbors seeking to oppose rezoning of the property on the basis of environmental considerations; however, the lawyer would not be precluded on the grounds of substantial relationship, from defending a tenant of the completed shopping center in resisting eviction for nonpayment of rent.

· BUT, information that has been disclosed to the public or to other parties adverse to the former client won’t be disqualifying, AND information may have been rendered obsolete

· Six “substantially related” factors from Carey:

· 1. Same client and matters/transactions are relatively interconnected or reveal client’s pattern of conduct

· 2. Attorney interviewed a witness key to both cases

· 3. Attorney’s knowledge of former client’s negotiation strategy was relevant

· 4. Commonality of witnesses, legal theories, business practices of client and location of client were significant

· 5. Common subject matter, issues, and causes of action

· 6. Information existed on the former client’s ability to satisfy debts and its possible defense and negotiation strategy 

· 2. Materially adverse
· Even where both elements are present, conflicts with former clients are easily cured by consent forms

· If one element is missing, then there is NO conflict and no consent is needed.
· OK to sue former client if matter of new lawsuit isn’t substantially related to that of a former lawsuit

· OK to switch sides to oppose former client as long as it isn’t switching sides on a same or related case 

· Although neither MR 1.9(a) nor any other rule prevents a lawyer from switching sides to oppose/sue a former client as long as the lawyer isn’t switching sides in the same or related case, it’s still probably not a good idea to do so just as a matter of good client relations 

· Former prospective clients: See MR 1.18(b)

· MR 1.18(b): even when no client-lawyer relationship ensues, a lawyer who has had discussions with a prospective client shall not use or reveal information learned in the consultation, except as Rule 1.9 would permit with respect to information of a former client. 

· MR 1.9 requires former client’s informed written consent

· California
· CA has two rules on a lawyer’s own interests (former relationships) that are NOT about former clients.  See CRPC 3-310(B)(2) & (3) below

· CA rule on former clients is CRPC 3-310(E): A member shall not, without the informed written consent of the client or former client, accept employment adverse to the client or former client where, by reason of the representation of the client or former client, the member has obtained confidential information material to the employment.

· California uses “has obtained confidential information material to the employment” instead of “substantially related.”  However, caselaw in CA holds that “material confidential information” means “substantially related”

· Thus, MR = CRPC

· California Conflicts Rules

· CRPC 3-310

(A) For the purposes of this rule: 

(1) “Disclosure” means informing the client or former client of the relevant circumstances and the actual and reasonably foreseeable adverse consequences to the client or former client

(2) “Informed written consent” means the client’s or former client’s written agreement to the representation following written disclosure

(3) “Written” means an writing as defined in Evidence Code section 250

(B) A member shall not accept or continue representation of a client without providing written disclosure to the client where:

(1) The member has a legal, business, financial, professional, or personal relationship with a party or witness in the same matter; or

(2) The member knows or reasonably should know that:

(a) the member previously had a legal, business, financial, professional, or personal relationship with a party or witness in the same matter; and

(b) the previous relationship would substantially affect the member's representation; or

(3) The member has or had a legal, business, financial, professional, or personal relationship with another person or entity the member knows or reasonably should know would be affected substantially by resolution of the matter; or

(4) The member has or had a legal, business, financial, or professional interest in the subject matter of the representation.

(C) A member shall not, without the informed written consent of each client:

(1) Accept representation of more than one client in a matter in which the interests of the clients potentially conflict; or

(2) Accept or continue representation of more than one client in a matter in which the interests of the clients actually conflict; or

(3) Represent a client in a matter and at the same time in a separate matter accept as a client a person or entity whose interest in the first matter is adverse to the client in the first matter.

(D) A member who represents two or more clients shall not enter into an aggregate settlement of the claims of or against the clients without the informed written consent of each client.

(E) A member shall not, without the informed written consent of the client or former client, accept employment adverse to the client or former client where, by reason of the representation of the client or former client, the member has obtained confidential information material to the employment [read: substantially related]
(F) A member shall not accept compensation for representing a client from one other than the client unless:

(1) There is no interference with the member's independence of professional judgment or with the client-lawyer relationship; and

(2) Information relating to representation of the client is protected as required by Business and Professions Code section 6068, subdivision (e); and

(3) The member obtains the client's informed written consent, provided that no disclosure or consent is required if:

(a) such nondisclosure is otherwise authorized by law; or

(b) the member is rendering legal services on behalf of any public agency which provides legal services to other public agencies or the public.
· Client’s informed written consent cures virtually all conflicts: CRPC 3-310(C) & (E).  

· Consent must have enough info for the client to make an informed decision – reasonably foreseeable adverse consequences (CRPC 3-310(A)(1))

· No “extra” requirement that the attorney reasonably believe that the representation of both clients can be undertaken diligently and competently (MR 1.7(b)(1))

· Clients and Former Clients Considerations: CRPC 3-310(E)

· Is the potential client’s work adverse to present client or former client?

· Has the lawyer obtained, by reason of the representation, confidential information material to the employment?

· But still OK if client or former client gives informed, written consent

· Lawyer’s Own Personal Conflicts: CRPC 3-310(B)(2) & (3) 

· CRPC 3-310(B)(2): Must disclose to the client the lawyer’s former legal relationship with parties that would affect representation of the client:

· “A member shall not accept or continue representation of a client without providing written disclosure to the client where the member knows or reasonably should know that the member previously had a legal, business, financial, professional, or personal relationship with a party or witness in the same matter; and the previous relationship would substantially affect the member’s representation.”

· CRPC 3-310(B)(3): Must disclose to client the lawyer’s former legal relationships with any third person who would be substantially affected by the resolution of the client’s matter

· “A member shall not accept or continue representation of a client without providing written disclosure to the client where the member has or had a legal, business, financial, professional, or personal relationship with another person or entity the member knows or reasonably should know would be affected substantially by the resolution of the matter”

· Also Note CA Law on Confidentiality: Cal. Bus. & Prof. Code § 6068(e) (may be the broadest in the country)

· Cal. Bus. & Prof. Code § 6068(e): It is the duty of an attorney to maintain inviolate the confidence, and at every peril to himself or preserve the secrets, of his or her client.

· Subject ONLY to death or substantial bodily harm exception!

· SO, if the attorney must give a new client sufficient information on another client so the new client can make an informed decision about conflicted representation, and if that information is confidential and thus it cannot be shared, then attorney cannot represent the new client

· Compare to MR 1.7, Comment 19: “…under some circumstances it may be impossible to make the disclosure necessary to obtain consent.”
1.10 – Imputation of Conflicts of Interest: General Rule

· Rule
(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9, unless 

(1) the prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm; or

(2)** the prohibition is based upon Rule 1.9(a), or (b) and 

(i) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part o the fee therefrom

(ii) written notice is promptly given to any affected former client to enable the former client to ascertain compliance with the provisions of this Rule, which shall include a description of the screening procedures employed; a statement of the firm’s and the screened lawyer’s compliance with these Rules; a statement that review may be available before a tribunal; and an agreement by the firm to respond promptly to any written inquiries or objections by the former client about the screening procedures; and

(iii) certificates of compliance with these Rules and with the screening procedures are provided to the former client by the screened lawyer and by a partner of the firm, at reasonable intervals upon the former client’s written request and upon termination of the screening procedures  

(b) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless: 

(1) the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and 

(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter. 

· (c) A disqualification prescribed by this rule may be waived by the affected client under the conditions stated in Rule 1.7. 

· (d) The disqualification of lawyers associated in a firm with former or current government lawyers is governed by Rule 1.11. 

· **Section (a)(2) was added in February 2002 to permit a law firm to screen a disqualified lawyer in order to avoid imputation of the screened lawyer’s conflict to other attorneys in the firm.

· Comment 7: Rule 1.10(a)(2) removes the imputation otherwise required by Rule 1.10(a), but unlike section (c), it does so without requiring that there be informed consent by the former client.  Instead, it requires that the procedures laid out in sections (a)(2)(i)-(iii) be followed.  

· Formerly, screening to avoid firm-wide disqualification had been allowed only when a government lawyer went into private practice (see MR 1.11(b)), but not for migratory private lawyers. The MRs did not approve of screening mechanisms as a cure for imputed conflicts, other than for government lawyers or non-legal personnel (see MR 1.10 Comment 4: “The rule in paragraph (a) does not prohibit representation by others in the law firm where the person prohibited from involvement in a matter is a nonlawyer, such as paralegal or legal secretary.”)

· All lawyers are assumed to have the same conflicts as any single lawyer.  The whole firm has a conflict if one lawyer has a conflict (MR 1.10(a))

· Screening is a new rule meant to help lateral associates

· California: NO SCREENING RULE!

· Model Rule 1.11. Special Conflicts of Interest for Former and Current Government Officers and Employees

· Comment 4: This Rule represents a balancing of interests.  On the one hand, where the successive clients are a government agency and another client, public or private, the risk exists that power or discretion vested in that agency might be used for the special benefit of the other client.  A lawyer should not be in a position to benefit where the other client might affect performance of the lawyer’s professional functions on behalf of the government.  Also, unfair advantage could accrue to the other client by reason of access to confidential government information about the client’s adversary obtainable only through the lawyer’s government service.  On the other hand, the rules governing lawyers presently or formerly employed by a government agency should not be so restrictive as to inhibit transfer of employment to and from the government.  The government has a legitimate need to attract qualified lawyers as well as to maintain high ethical standards.  Thus a former government lawyer is disqualified only from particular matters in which the lawyer participated personally and substantially.

Model Rule 1.13. Organization as client

· Rule
(a) A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.

(b) If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the organization. Unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, including, if warranted by the circumstances to the highest authority that can act on behalf of the organization as determined by applicable law.

(c) Except as provided in paragraph (d), if

(1) despite the lawyer's efforts in accordance with paragraph (b) the highest authority that can act on behalf of the organization insists upon or fails to address in a timely and appropriate manner an action, or a refusal to act, that is clearly a violation of law, and 

(2) the lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to the organization, then the lawyer may reveal information relating to the representation whether or not Rule 1.6 permits such disclosure, but only if and to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization.

(d) Paragraph (c) shall not apply with respect to information relating to a lawyer's representation of an organization to investigate an alleged violation of law, or to defend the organization or an officer, employee or other constituent associated with the organization against a claim arising out of an alleged violation of law.

(e) A lawyer who reasonably believes that he or she has been discharged because of the lawyer's actions taken pursuant to paragraphs (b) or (c), or who withdraws under circumstances that require or permit the lawyer to take action under either of those paragraphs, shall proceed as the lawyer reasonably believes necessary to assure that the organization's highest authority is informed of the lawyer's discharge or withdrawal.

(f) In dealing with an organization's directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization's interests are adverse to those of the constituents with whom the lawyer is dealing.

(g) A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7. If the organization's consent to the dual representation is required by Rule 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders. 

· Who is the client?

· MR 1.13(a) “A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents”

· California: CRPC 3-600(A): “In representing an organization, a member shall conform this or her representation to the concept that the client is the organization itself, acting through its highest authorized officer, employee, body, or constituent overseeing the particular engagement” 

· Represent both corporation and officers or others?  Yes and no…

· 1.13(g) Yes, but see 1.7: “A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders, or other constituents, subject to the provisions of Rule 1.7.  If the organizations consent to the dual representation is required by Rule 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders.”

· California: CRPC 3-600 (E): A member representing an organization may also represent any of its directors, officers, employees, members, shareholders, or other constituents, subject to the provisions of rule 3-310.  If the organization’s consent to the dual representation is required by rule 3-310, the consent shall be given by an appropriate constituted of the organization other than the individual or constituent who is to be represented, or by the shareholder(s) or organization members.
· Not asking for consent but rather written disclosure

· CRPC 3-310(B): A member shall not accept or continue representation of a client without providing written disclosure to the client where:

(1) The member has a legal, business, financial, professional, or personal relationship with a party or witness in the same matter; or

(2) The member knows or reasonably should know that:

(a) the member previously had a legal, business, financial, professional, or personal relationship with a party or witness in the same matter; and

(b) the previous relationship would substantially affect the member's representation; or

(3) The member has or had a legal, business, financial, professional, or personal relationship with another person or entity the member knows or reasonably should know would be affected substantially by resolution of the matter; or

(4) The member has or had a legal, business, financial, or professional interest in the subject matter of the representation.

· Confidentiality and Lawyer Self-Defense (MR 1.13(b)

· Before a lawyer may reveal that someone in the organization is going to or may act in a way that could cause substantial injury to the corporation, lawyer MUST (“shall”) first report up in the corporation, “including, if warranted by the circumstances to the highest authority that can act on behalf of the corporation.”  Only after doing that MAY attorney report out
Model Rule 1.14. Client with Diminished Capacity

· Comment 1: “The normal client-lawyer relationship is based on the assumption that the client, when properly advised and assisted, is capable of making decisions about important matters.  When the client is a minor OR suffers from diminished mental capacity, however, maintaining the ordinary client-lawyer relationship may not be possible in all respects.  In particular, a severely incapacitated person may have no power to make legally binding decisions.  Nevertheless, a client with diminished capacity often has the ability to understand, deliberate upon, and reach conclusions about matters affecting the client’s own well-being.  For example, children as young as five or six years of age, and certainly those of ten or twelve, are regarded as having opinions that are entitled to weight in legal proceedings concerning their custody.  So also, it is recognized that some persons of advanced age can be quite capable of handling routine financial matters while needing special legal protection concerning major transactions.”

· The normal client-lawyer relationship is based on the assumption that the client, when properly advised and assisted, is capable of making decisions about important matters

· This is the starting presumption

· Model Rule 1.15. Safekeeping Property

· Rule
(a) Keep property separate

· Keep funds in a separate account

· Keep records of all for 5 years after termination or representation

(b) Exception CRPC and MR: Attorney may put money for bank charges into client trust account: “A lawyer may deposit the lawyer’s own funds in a client trust account for the sole purpose of paying bank service charges on that account, but only in an account necessary for that purpose

(c) A lawyer shall deposit into a client trust account legal fees and expenses that have not been paid in advance, to be withdrawn by the lawyer only as fees are earned or expenses incurred

(d) Upon receiving funds or other property in which a client or third person has an interest, a lawyer shall promptly notify client or third person.  Except as state in this rule or otherwise permitted by law or by agreement with the client, a lawyer shall promptly deliver to the client or third person any funds or other property that the client or third person is entitled to receive and, upon request by the client or third person, shall promptly render a full accounting regarding such property.

(e) When in the course of representation a lawyer is in possession of property in which two or more persons (one of whom may be the lawyer) claim interests, the property shall be kept separate by the lawyer until the dispute is resolved.  The lawyer shall promptly distribute all portions of the property as to which the interests are not in dispute.

· CRPC 4-100. Preserving Identity of Funds and Property of a Client 
(A) All funds received or held for the benefit of clients by a member or law firm, including advances for costs and expenses, shall be deposited in one or more identifiable bank accounts labeled "Trust Account," "Client's Funds Account" or words of similar import, maintained in the State of California, or, with written consent of the client, in any other jurisdiction where there is a substantial relationship between the client or the client's business and the other jurisdiction. No funds belonging to the member or the law firm shall be deposited therein or otherwise commingled therewith except as follows: 

(1) Funds reasonably sufficient to pay bank charges. 

(2) In the case of funds belonging in part to a client and in part presently or potentially to the member or the law firm, the portion belonging to the member or law firm must be withdrawn at the earliest reasonable time after the member's interest in that portion becomes fixed. However, when the right of the member or law firm to receive a portion of trust funds is disputed by the client, the disputed portion shall not be withdrawn until the dispute is finally resolved.

(B) A member shall: 

(1) Promptly notify a client of the receipt of the client's funds, securities, or other properties. 

(2) Identify and label securities and properties of a client promptly upon receipt and place them in a safe deposit box or other place of safekeeping as soon as practicable. 

(3) Maintain complete records of all funds, securities, and other properties of a client coming into the possession of the member or law firm and render appropriate accounts to the client regarding them; preserve such records for a period of no less than five years after final appropriate distribution of such funds or properties; and comply with any order for an audit of such records issued pursuant to the Rules of Procedure of the State Bar. 

(4) Promptly pay or deliver, as requested by the client, any funds, securities, or other properties in the possession of the member which the client is entitled to receive. 

(C) The Board of Governors of the State Bar shall have the authority to formulate and adopt standards as to what "records" shall be maintained by members and law firms in accordance with subparagraph (B)(3). The standards formulated and adopted by the Board, as from time to time amended, shall be effective and binding on all members.
· Rules are the same – client trust funds are separate and hands-off
· What goes into the account?

· Advance retainer fee

· Advance costs

· Insurance company settlement check

· Can a lawyer automatically take 1/3 cut of insurance company check?

· No!  Settlement must be approved by client

· % of contingency fee established in original client agreement

· Approval of client to pay attorney – no dispute.  Can take out the money that is not in dispute; the rest must stay in the account until the dispute is settled, even if you think you’re entitled to it

· Other duties regarding account:

· Notify client of receipt of funds/property

· Identify/label client property and safeguard it

· Keep accurate records for five years after distribution

· Promptly pay out to client anything that is the client’s

· Penalties

· Disbarment is the presumed sanction for intentional violations in virtually all states

· No slack for new lawyers with no experience in client trust funds

· Blame cannot be shifted to staffer – see MR 5.1

· Model Rule 1.16. Declining or Terminating Representation

· Rule

(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:

(1) the representation will result in violation of the rules of professional conduct or other law;

(2) the lawyer's physical or mental condition materially impairs the lawyer's ability to represent the client; or

(3) the lawyer is discharged.

(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if:

(1) withdrawal can be accomplished without material adverse effect on the interests of the client;

(2) the client persists in a course of action involving the lawyer's services that the lawyer reasonably believes is criminal or fraudulent;

(3) the client has used the lawyer's services to perpetrate a crime or fraud;

(4) the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement;

(5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled;

(6) the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or 

(7) other good cause for withdrawal exists.

(c) A lawyer must comply with applicable law requiring notice to or permission of a tribunal when terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation.

(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred. The lawyer may retain papers relating to the client to the extent permitted by other law.

· California (In general, specific rules to follow):
 CRPC 3-700. Termination of Employment: (A) In General.

(1) If permission for termination of employment is required by the rules of a tribunal, a member shall not withdraw from employment in a proceeding before that tribunal without its permission.

(2) A member shall not withdraw from employment until the member has taken reasonable steps to avoid reasonably foreseeable prejudice to the rights of the client, including giving due notice to the client, allowing time for employment of other counsel, complying with rule 3-700(D), and complying with applicable laws and rules. 

· Client Papers

· MR 1.16(d) + Comment 9
· Comment 9: Even if the lawyer has been unfairly discharged by the client, a lawyer must take all reasonable steps to mitigate the consequences to the client.  The lawyer may retain papers as security for a fee only to the extent permitted by law

· This usually deals with when a client dumps the lawyer and goes to another lawyer, who then wants those papers

· California: CRPC 3-700 (D)(1): “A member whose employment has terminated shall:(1) Subject to any protective order or non-disclosure agreement, promptly release to the client, at the request of the client, all the client papers and property. "Client papers and property" includes correspondence, pleadings, deposition transcripts, exhibits, physical evidence, expert's reports, and other items reasonably necessary to the client's representation, whether the client has paid for them or not.”
· Terminating the Relationship

· Automatically

· Comment 1: “Ordinarily, a representation in a matter is completed when the agreed-upon assistance has been concluded.”  

· Representation over when the agreed upon assistance has been concluded. Must do it clearly.

· Ambiguous?

· MR 1.3, Comment 4: “Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry through to conclusion all matters undertaken for a client.  If a lawyer’s employment is limited to a specific matter, the relationship terminates when the matter has been resolved.  If a lawyer has served a client over a substantial period in a variety of matters, the client sometimes may assume that the lawyer will continue to serve on a continuing basis unless the lawyer gives notice of withdrawal.  Doubt about whether a client-lawyer relationship still exists should be clarified by the lawyer, preferably in writing, so that the client will not mistakenly suppose the lawyer is looking after the client’s affairs when the lawyer has ceased to do so.”

· Be clear – intentionally, formally, and in writing

· Mandatory Withdrawal

· Grounds for mandatory withdrawal are limited in all states.  Typical grounds:

· Representation will violate rules or laws (wrongdoers will get no help from lawyers in breaking the law)

· Lawyer’s physical/mental condition

· MR 1.16(a): “Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation has commenced, shall withdraw from representation if: (1) the representation will result in violation of the rules of professional conduct or other law; (2) the lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent the client; or (3) the lawyer is discharged [(3) is NOT in CRPC]”

· (c) (exception): “A lawyer must comply with applicable law requiring notice to or permission of a tribunal when terminating a representation.  When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation.”

· Appealable

· California: CRPC 3-700(B) – Mandatory Withdrawal:  “A member representing a client before a tribunal shall withdraw from employment with the permission of the tribunal, if required by its rules, ad a member representing a client in other matters shall withdraw from employment, if: 
(1) The member knows or should know that the client is bringing an action, conducting a defense, asserting a position in litigation, or taking an appeal, without probable cause and for the purpose of harassing or maliciously injuring any person; or 

· MR comparison: See 3.1 (no frivolous suits) & 4.4 (not hurting 3d parties

(2) The member knows or should know that continued employment will result in violation of these rules or of the State Bar Act; or 

· MR same

(3) The member’s mental or physical condition renders it unreasonably difficult to carry out the employment effectively.”

· MR same

· CA does not have MR’s “lawyer is discharged”!

· Permissive Withdrawal

· MR 1.16(b): Except as stated in paragraph (c), a lawyer may withdraw from representing a client if:

(1) withdrawal can be accomplished without material adverse effect on the interests of the client; or

(2) the client persists in a course of action involving the lawyer's services that the lawyer reasonably believes is criminal or fraudulent; or

(3) the client has used the lawyer's services to perpetrate a crime or fraud; or

(4) the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement; or

(5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled; or

(6) the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or

(7) other good cause for withdrawal exists (THE CATCH-ALL clause)

· Comment 7: A lawyer may withdraw from representation in some circumstances.  The lawyer has the option to withdraw if it can be accomplished without material adverse effect on the client’s interests.  Withdrawal is also justified if the client persist in a course of action that the lawyer reasonably believes is criminal or fraudulent, for a lawyer is not required to be associated with such conduct even if the lawyer does not further it.  Withdrawal is also permitted if the lawyer’s services were misused in the past even if that would materially prejudice the client.  The lawyer may also withdraw where the client insists on taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement.

· Comment 8: A lawyer may withdraw if the client refuses to abide by the terms of an agreement relating to the terms of the representation, such as an agreement concerning fees or court costs or an agreement limiting the objectives of the representation

· MR is very broad 

· CRPC 3-700(C) – Permissive Withdrawal: If rule 3-700(B) is not applicable, a member may not request permission to withdraw in matters pending before a tribunal, and may not withdraw in other matters, unless such request or such withdrawal is because:

(1)The client

(a) insists upon presenting a claim or defense that is not warranted under existing law and cannot be supported by good faith argument for an extension, modification, or reversal of existing law, or

(b) seeks to pursue an illegal course of conduct, or

(c) insists that the member pursue a course of conduct that is illegal or that is prohibited under these rules or the State Bar Act, or

(d) by other conduct renders it unreasonably difficult for the member to carry out the employment effectively, or

(e) insists, in a matter not pending before a tribunal, that the member engage in conduct that is contrary to the judgment and advice of the member but not prohibited under these rules or the State Bar Act, or

(f) breaches an agreement or obligation to the member as to expenses or fees.

(2) The continued employment is likely to result in a violation of these rules or of the State Bar Act; or

(3) The inability to work with co-counsel indicates that the best interests of the client likely will be served by withdrawal; or

(4) The member's mental or physical condition renders it difficult for the member to carry out the employment effectively; or

(5) The client knowingly and freely assents to termination of the employment; or

(6) The member believes in good faith, in a proceeding pending before a tribunal, that the tribunal will find the existence of other good cause for withdrawal.
· CA not as broad as MRs – no catch-all
· What happens if a client fires a lawyer?
· MR 1.16(a)(3) – OK if not in litigation where it would disrupt/delay (eve of trial or during trial)

· Lawyer has quantum meriut claim for fees (if not discharged for cause)

· Lawyer must retain client file in California.  But see MR 1.16(d) – Lawyer may retain…

· MR 1.16(d): “Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client’s interests, such as giving reasonable notice to the client, allowing time for employment of other counsel surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred.  The lawyer may retain papers relating to the client to the extent permitted by other law.”
· Can a lawyer withhold a client’s papers when client has failed to pay attorneys’ fees?
· Majority view: Yes – “retaining lien”
· Minority view (incl CA): No – “damage to client’s cause”
· Restatement 43(1): Okay to hold them until bills are paid IF it would not “unreasonably harm the client or former client”
· What about attorney work product?
· Restatement 43(1): “If the client has not paid all fees and disbursements due for the lawyer’s work in preparing the document and non-delivery would not unreasonably harm the client or former client”
· Lawyer’s Duties After Withdrawal 

· Act to protect client interests

· Return client files, property, unearned fees

· Continuing duty of confidentiality (even beyond client’s death)

· Model Rule 1.18. Duties to Prospective Client (duties to potential client that didn’t pan out)

· Rule

(a) A person who discusses with a lawyer the possibility of forming a client-lawyer relationship with respect to a matter is a prospective client. 

(b) Even when no client-lawyer relationship ensues, a lawyer who has had discussions with a prospective client shall not use or reveal information learned in the consultation, except as Rule 1.9 would permit with respect to information of a former client

· Even if you do not decide to take the client, you still have a duty not to use or share that client’s information

· MR 1.9 requires former client’s informed written consent

(c) A lawyer subject to paragraph (b) shall not represent a client with interests materially adverse to those of a prospective client in the same or a substantially related matter if the lawyer received information from the prospective client that could be significantly harmful to that person in the matter, except as provided in paragraph (d). If a lawyer is disqualified from representation under this paragraph, no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter, except as provided in paragraph (d). 

(d) When the lawyer has received disqualifying information as defined in paragraph (c), representation is permissible if: 

(1) both the affected client and the prospective client have given informed consent, confirmed in writing, or: 

(2) the lawyer who received the information took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prospective client; and 

(i) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and 

(ii) written notice is promptly given to the prospective client. 

· Duties to potential client that didn’t pan out (former prospective clients): MR 1.18(a)&(b)

· If a lawyer learns confidential informational in a consultation with a prospective client, can the lawyer represent another client against the same person or entity?  Maybe.

· Comment 4: In order to avoid acquiring disqualifying information from a prospective client, a lawyer considering whether or not to undertake a new matter should limit the initial interview to only such information as reasonably appears necessary for that purpose.

· Could a lawyer get a prospective client to agree in advance that nothing disclosed would prevent the lawyer from representing a different client in the same matter?  Yes.

· Comment 5: A lawyer may condition conversations with a prospective client on the person’s informed consent that no information disclosure during the consultation will prohibit the lawyer from representing a different client in the matter.  See MR 1.0(e) for the definition of informed consent.  If the agreement expressly so provides, the prospective client may also consent to the lawyer’s subsequent use of information received from the prospective client. 
Model Rule 2.1. Advisor

· Rule: In representing a client, a lawyer shall exercise independent professional judgment and render candid advice. In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client's situation.
· Binder adds psychological

· Lawyers can bring in all kinds of extraneous factors to advise a client

· Delivering Bad News

· Comment 1: “A client is entitled to straightforward advice expressing the lawyer’s honest assessment.  Legal advice often involves unpleasant facts and alternatives that a client may be disinclined to confront.  In presenting advice, a lawyer endeavors to sustain the client’s morale and may put advice in as acceptable a form as honesty permits.  However, a lawyer should not be deterred from giving candid advice by the prospect that the advice will be unpalatable to the client.

· Giving advice

· Comment 2: “Advice couched in narrow legal terms may be of little value to a client, especially when practical considerations, such as cost or effects on other people, are predominant.  Purely technical advice, therefore, can sometimes be inadequate.  It is proper for a lawyer to refer to relevant moral and ethical considerations in giving advice.  Although a lawyer is not a moral advisor as such, moral and ethical considerations impinge upon most legal questions and may decisively influence how the law will be applied.”

· Can and should consider effects on other people

· Comment 3:  “A client may expressly or impliedly ask the lawyer for purely technical advice. When such a request is made by a client experienced in legal matters, the lawyer may accept it at face value. When such a request is made by a client inexperienced in legal matters, however, the lawyer's responsibility as advisor may include indicating that more may be involved than strictly legal considerations” (moral, economic, social, and political factors)

· Comment 5: “In general, a lawyer is not expected to give advice until asked by the client. However, when a lawyer knows that a client proposes a course of action that is likely to result in substantial adverse legal consequences to the client, the lawyer's duty to the client under Rule 1.4 (communication) may require that the lawyer offer advice if the client's course of action is related to the representation. Similarly, when a matter is likely to involve litigation, it may be necessary under Rule 1.4 to inform the client of forms of dispute resolution that might constitute reasonable alternatives to litigation. A lawyer ordinarily has no duty to initiate investigation of a client's affairs or to give advice that the client has indicated is unwanted, but a lawyer may initiate advice to a client when doing so appears to be in the client's interest.”
· Matters that go beyond strictly legal questions

· Comment 4: “Matters that go beyond strictly legal questions may also be in the domain of another profession. . . . Where consultation with a professional in another field is itself something a competent lawyer would recommend, the lawyer should make such a recommendation. At the same time, a lawyer's advice at its best often consists of recommending a course of action in the face of conflicting recommendations of experts.” 

· ADR

· Comment 5 (continued): “Similarly, when a matter is likely to involve litigation, it may be necessary under Rule 1.4 to inform the client of forms of dispute resolution that might constitute reasonable alternatives to litigation. A lawyer ordinarily has no duty to initiate investigation of a client's affairs or to give advice that the client has indicated is unwanted, but a lawyer may initiate advice to a client when doing so appears to be in the client's interest”

· Preventing client from making a settlement mistake or taking an unreasonably low offer

Model Rule 2.4. Lawyer Serving as a Third-Party Neutral

· Relates to ADR discussion

· Rule
(a) A lawyer serves as a third-party neutral when the lawyer assists two or more persons who are not clients of the lawyer to reach a resolution of a dispute or other matter that has arisen between them. Service as a third-party neutral may include service as an arbitrator, a mediator or in such other capacity as will enable the lawyer to assist the parties to resolve the matter.

(b) A lawyer serving as a third-party neutral shall inform unrepresented parties that the lawyer is not representing them. When the lawyer knows or reasonably should know that a party does not understand the lawyer's role in the matter, the lawyer shall explain the difference between the lawyer's role as a third-party neutral and a lawyer's role as one who represents a client.

· Comment 3: Unique problem for lawyers – “Lawyers who represent clients in alternative dispute-resolution processes are governed by the Rules of Professional Conduct.  When the dispute-resolution process takes place before a tribunal, as in binding arbitration, the lawyer’s duty of candor is governed by Rule 3.3.  Otherwise, the lawyer’s duty of candor toward both the third-party neutral and other parties is governed by Rule 4.1

· MR 3.3: Candor toward the tribunal

· MR 4.1: Truthfulness in Statements to Other
Model Rule 3.1. Meritorious Claims and Contentions

· Rule: A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law. A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established.
· “Straight face” rule – claims and contentious must be meritorious

· Criminal defense attorneys may “so defend the proceeding as to require that every element of the case be established,” but nothing frivolous.

· Attorney must observe fairness to opposing party/counsel (3.4(a) etc)

· California
· CRPC 3-200. Prohibited Objectives of Employment: A member shall not seek, accept, or continue employment if the member knows or should know that the objective of such employment is:

(A) To bring an action, conduct a defense, assert a position in litigation, or take an appeal, without probable cause and for the purpose of harassing or maliciously injuring any person; or

(B) To present a claim or defense in litigation that is not warranted under existing law, unless it can be supported by a good faith argument for an extension, modification, or reversal of such existing law.
· CRPC Rule 3-210. Advising the Violation of Law: A member shall not advise the violation of any law, rule, or ruling of a tribunal unless the member believes in good faith that such law, rule, or ruling is invalid. A member may take appropriate steps in good faith to test the validity of any law, rule, or ruling of a tribunal.
· Like MR 3.1, a good faith test of a law’s validity is okay

· Cal. Bus. & Prof. Code § 6068: It is the duty of an attorney to do all of the following: (c) To counsel or maintain those actions, proceedings, or defenses only as appear to him or her legal or just, except the defense of a person charged with a public offense.
· Good faith

· Comment 1: The advocate has a duty to use legal procedure for the fullest benefit of the client’s cause, but also a duty not to abuse legal procedure.  The law, both procedural and substantive, establishes the limits within which an advocate may proceed.  However, the law is not always clear and never is static.  Accordingly, in determining the proper scope of advocacy, account must be taken of the law’s ambiguities and potential for change
Model Rule 3.3. Candor Toward the Tribunal
(Trumps all rules, including confidentiality)

· Cannot let judge or trier of fact make a decision based on false statements of the law

· Rule:

(a) A lawyer shall not knowingly: 

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer; 

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or 

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false. 

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. 

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6. 

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse. 

· “Reasonable Remedial Measures” (procedure to follow when lawyer knows client will testify falsely) – 

· Comment 10: Having offered material evidence in the belief that it was true, a lawyer may subsequently come to know that the evidence is false.  Or, a lawyer may be surprised when the lawyer’s client, or another witness called by the lawyer, offers testimony the lawyer knows to be false, either during the lawyer’s direct examination or in response to cross by the opposing lawyer.  In such situations or if the lawyer knows of the falsity of testimony elicited from the client during a deposition, the lawyer must take reasonable remedial measures. In such situations, the advocate’s proper course is to remonstrate with the client confidentially, advise the client of the lawyer’s duty of candor to the tribunal and seek the client’s cooperation with respect to the withdrawal or correction of the false statements or evidence.  If that fails, the advocate must take further remedial action.  If withdrawal from the representation is not permitted or will not undo the effect of the false evidence, the advocate must make such disclosure to the tribunal as is reasonably necessary to remedy the situation, even if doing so requires the lawyer to reveal information that otherwise would be protected by Rule 1.6.  It is for the tribunal then to determine what should be done—making a statement about the matter to the trial of fact, ordering a mistrial or perhaps nothing.

· In civil cases: don’t call client or witness

· In criminal cases:

· Client makes decision whether to testify

· Client has constitutional right to offer self-defense evidence

· Withdrawal may not be possible in criminal case

· Lawyer has a duty to inform tribunal or the adversary

· What if client promises not to lie, but gets on the stand and does it anyway?

· 1. Lawyer should call recess and get client to recant

· 2. If it doesn’t work, seek to withdraw

· 3. Must reveal client’s perjury to tribunal or opposing party

· The “Narrative Solution”

· Some states (including CA) require or allow a lawyer to reveal a criminal client’s perjury by testifying in a narrative fashion

· Can only ask general questions

· No new guidance with specific questions

· Lawyer may not mention the testimony he knows to be false after it takes place

· Other states do not allow this and instead require lawyer to withdraw if it will cure the problem (usually will not) or reveal the perjury to the court

· Lying in depositions

· Court more likely to allow attorney to withdraw than during trial, which may give attorney more leverage in directing client truthfulness

· Attorney who lets client lie in depo but fails to take remedial measures may be disciplined

· Failure to cite adverse authority

· Comment 2: A lawyer acting as an advocate in an adjudicative proceeding has an obligation to present the client’s case with persuasive force.  Performance of that duty while maintaining confidences of the client, however, is qualified by the advocate’s duty of candor to the tribunal.  Consequently, although a lawyer in an adversary proceeding is not required to present an impartial exposition of the law or to vouch for the evidence submitted in a cause, the lawyer must not allow the tribunal to be misled by false statements of law or fact or evidence that the lawyer knows to be false.
· Comment 4:.  [A]s stated in paragraph (a)(2), an advocate has a duty to disclose directly adverse authority in the controlling jurisdiction that has not been disclosed by the opposing party.  The underlying concept is that legal argument is a discussion seeking to determine the legal premises properly applicable to the case. 

· Misquoting the Law

· Reprimand under Rule 11 for misleading legal statements

· Comment 4: Legal argument based on a knowingly false representation of law constitutes dishonesty toward the tribunal.  A lawyer is not required to make a disinterested exposition of the law, but must recognize the existence of pertinent legal authorities.

· Misstating facts:  A lawyer may not knowingly misstate facts to the court.  MR 3.3(a); CRPC 5-200.  

· Concealing facts: “It is equally improper to fail to disclosure facts which should be disclosed. 

· Ex parte proceedings

· MR 3.3(d): In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse

· Especially serious – enhanced duty of candor because nobody is around to challenge your position

· Misrepresentations during investigations 

· Criminal: Most states accept the propriety of a government lawyer taking part in lawful covert investigations of criminal terrorist investigations, even involving dishonesty
· Civil: Split
· California: 

· CRPC 5-220 Trial Conduct: In presenting a matter to a tribunal, a member:

(A) Shall employ, for the purpose of maintaining the causes confided to the member such means only as are consistent with truth;

(B) Shall not seek to mislead the judge, judicial officer, or jury by an artifice or false statement of fact or law;

(C) Shall not intentionally misquote to a tribunal the language of a book, statute, or decision;

(D) Shall not, knowing its invalidity, cite as authority a decision that has been overruled or a statute that has been repealed or declared unconstitutional; and

(E) Shall not assert personal knowledge of the facts at issue, except when testifying as a witness.

· Cal. Bus. & Prof. Code § 6068(d): It is the duty of an attorney to do all of the following (d) To employ, for the purpose of maintaining the causes confided to him or her those means only as are consistent with truth, and never to seek to mislead the judge or any judicial officer by an artifice or false statement of fact or law.
Model Rule 3.4. Fairness to Opposing Party and Counsel

· Rule:  A lawyer shall not:

(a) unlawfully obstruct another party' s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value. A lawyer shall not counsel or assist another person to do any such act;

(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law;

(c) knowingly disobey an obligation under the rules of a tribunal except for an open refusal based on an assertion that no valid obligation exists;

(d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to comply with a legally proper discovery request by an opposing party;

(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; or

(f) request a person other than a client to refrain from voluntarily giving relevant information to another party unless:

(1) the person is a relative or an employee or other agent of a client; and

(2) the lawyer reasonably believes that the person's interests will not be adversely affected by refraining from giving such information.

· Cannot unlawfully prohibit other parties from accessing information

· Handling Evidence

· MR 3.4(a): Cannot unlawfully obstruct another party’s access to evidence…

· CRPC 5-220. Suppression of Evidence: A member shall not suppress any evidence that the member or the member's client has a legal obligation to reveal or to produce.

· Criminal Defense Counsel’s Duty to Turn Over Evidence

· Comment 2: Documents and other items of evidence are often essential to establish a claim or defense.  Subject to evidentiary privileges, the right of an opposing party, including the government, to obtain evidence through discovery or subpoena is an important procedural right.  The exercise of that right can be frustrated irrelevant material is altered, concealed or destroyed. . . . Applicable law may permit a lawyer to take temporary possession of physical evidence of client crimes for the purpose of conducting a limited examination that will not alter or destroy material characteristics of the evidence.  in such a case, applicable law may require the lawyer to turn the evidence over to the police or other prosecuting authority, depending on the circumstances

· Stolen goods

· OK to return stolen goods to owner without revealing thief’s name, but cannot retain it or give it to the client-thief

· Information about the location of evidence

· Belge: Information about the location of the bodies was privileged attorney-client communication

· Meredith: Defense lawyers should leave evidence (wallet) where they find it, not take possession of it.
Model Rule 3.5. Impartiality and Decorum of the Tribunal

· Rule: A lawyer shall not:

(a) seek to influence a judge, juror, prospective juror or other official by means prohibited by law;

· ok to pay expert witness, but can’t pay them on contingency basis + non-experts get NO fee

(b) communicate ex parte with such a person during the proceeding unless authorized to do so by law or court order;

(c) communicate with a juror or prospective juror after discharge of the jury if:

(1) the communication is prohibited by law or court order;

(2) the juror has made known to the lawyer a desire not to communicate; or

(3) the communication involves misrepresentation, coercion, duress or harassment; or

· (d) engage in conduct intended to disrupt a tribunal.

· OK to pay expert witnesses, but not on a contingency basis because it might shade testimony to achieve desired result.

· Non-experts get no fee, but can be reimbursed for reasonable expenses
Model Rule 3.6. Trial Publicity

· Rule
(a) A lawyer who is participating or has participated in the investigation or litigation of a matter shall not make an extrajudicial statement that the lawyer knows or reasonably should know will be disseminated by means of public communication and will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.
(b) Notwithstanding paragraph (a), a lawyer may state:

(1) the claim, offense or defense involved and, except when prohibited by law, the identity of the persons involved;

(2) information contained in a public record;

(3) that an investigation of a matter is in progress;

(4) the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and information necessary thereto;

(6) a warning of danger concerning the behavior of a person involved, when there is reason to believe that there exists the likelihood of substantial harm to an individual or to the public interest; and

(7) in a criminal case, in addition to subparagraphs (1) through (6):

(i) the identity, residence, occupation and family status of the accused;

(ii) if the accused has not been apprehended, information necessary to aid in apprehension of that person;

(iii) the fact, time and place of arrest; and

(iv) the identity of investigating and arresting officers or agencies and the length of the investigation.

(c) Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer's client. A statement made pursuant to this paragraph shall be limited to such information as is necessary to mitigate the recent adverse publicity.

(d) No lawyer associated in a firm or government agency with a lawyer subject to paragraph (a) shall make a statement prohibited by paragraph (a). 

· Comment 1: It is difficult to strike a balance between protecting the right to a far trial and safeguarding the right to free expression.  Preserving the right to a fair trial necessarily entails some curtailment of the information that may be disseminated about a party prior to trial, particularly where trial by jury is involved. . . . On the other hand, there are vital social interests served by the free dissemination of information about events having legal consequences and about legal proceedings themselves.  The public has a right to know about threats to its safety and measures aimed at assuring its security.

· CRPC 5-210 [Near-duplicate of 3.6]
(A) A member who is participating or has participated in the investigation or litigation of a matter shall not make an extrajudicial statement that a reasonable person would expect to be disseminated by means of public communication if the member knows or reasonably should know that it will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.

(B) Notwithstanding paragraph (A), a member may state:

(1) the claim, offense or defense involved and, except when prohibited by law, the identity of the persons involved;

(2) the information contained in a public record;

(3) that an investigation of the matter is in progress;

(4) the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and information necessary thereto;

(6) a warning of danger concerning the behavior of a person involved, when there is reason to believe that there exists the likelihood of substantial harm to an individual or the public interest; and

(7) in a criminal case, in addition to subparagraphs (1) through (6):

(a) the identity, residence, occupation, and family status of the accused;

(b) if the accused has not been apprehended, the information necessary to aid in apprehension of that person;

(c) the fact, time, and place of arrest; and

(d) the identity of investigating and arresting officers or agencies and the length of the investigation.

· (C) Notwithstanding paragraph (A), a member may make a statement that a reasonable member would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the member or the member's client. A statement made pursuant to this paragraph shall be limited to such information as is necessary to mitigate the recent adverse publicity.  
Model Rule 3.7. Lawyer as Witness (“Advocate-Witness Rule”)

· Rule
(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness unless:

(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal services rendered in the case; or

(3) disqualification of the lawyer would work substantial hardship on the client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9.

· Restatement 108: Except as provided in subsection (2), a lawyer may not represent a client in a contested hearing or trial of a matter in which (a) the lawyer is expected to testify for the lawyer’s client.

· CRPC 5-210. Member as Witness: A member shall not act as an advocate before a jury which will hear testimony from the member unless:

(A) The testimony relates to an uncontested matter; or

(B) The testimony relates to the nature and value of legal services rendered in the case; or

(C) The member has the informed written consent of the client. If the member represents the People or a governmental entity, the consent shall be obtained from the head of the office or a designee of the head of the office by which the member is employed and shall be consistent with principles of recusal.
· In CA, client can waive the conflict! 

· Can be enforced by: 

· Judge during trial

· Disciplinary authority after the trial

· Both

· Rationale: Easy for the jury to be confused about when the lawyer is testifying and when he is just arguing

· Curative jury instructions are not good enough, and the rule is applied even when there is no jury

· Can a client waive the conflict?

· MR 3.7, no.

· CRPC 5-210(C), yes.

· Lawyers serving as expert witnesses

· The lawyer-expert does not establish a lawyer-client relationship with the party (lawyer) who hires him or her, but the lawyer-expert must still maintain the party’s confidences.

Model Rule 3.8. Special Responsibilities of a Prosecutor

· Rule: The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause;

(b) make reasonable efforts to assure that the accused has been advised of the right to, and the procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel;

(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as the right to a preliminary hearing;

(d) make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal;

(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a past or present client unless the prosecutor reasonably believes:

(1) the information sought is not protected from disclosure by any applicable privilege;

(2) the evidence sought is essential to the successful completion of an ongoing investigation or prosecution; and

(3) there is no other feasible alternative to obtain the information;

(f) except for statements that are necessary to inform the public of the nature and extent of the prosecutor's action and that serve a legitimate law enforcement purpose, refrain from making extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused and exercise reasonable care to prevent investigators, law enforcement personnel, employees or other persons assisting or associated with the prosecutor in a criminal case from making an extrajudicial statement that the prosecutor would be prohibited from making under Rule 3.6 or this Rule.

· Prosecutors are more restricted than others with what they can say publicly about active cases (see MR 3.8(f))

· CRPC 5-110. Performing the Duty of Member in Government Service A member in government service shall not institute or cause to be instituted criminal charges when the member knows or should know that the charges are not supported by probable cause. If, after the institution of criminal charges, the member in government service having responsibility for prosecuting the charges becomes aware that those charges are not supported by probable cause, the member shall promptly so advise the court in which the criminal matter is pending.
Model Rule 4.1. Truthfulness in Statements to Others (Dealing with Non-clients)

· Rule: In the course of representing a client a lawyer shall not knowingly:

(a) make a false statement of material fact or law to a third person; or

(b) fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.

· Truth-Telling

· CAN’T lie about material facts

· CAN exaggerate strengths of factual or legal positions (puffing)

· Cross-ref: 

· MR 8.4(c): “It is professional misconduct for a lawyer to engage in conduct involving dishonesty, fraud, deceit or misrepresentation”

· Cal. Bus. & Prof. Code § 6068(d): “It is the duty of an attorney to do all of the following: (d) To employ, for the purpose of maintaining the causes confided to him or her those means only as are consistent with truth, and never to seek to mislead the judge or any judicial officer by an artifice or false statement of fact or law
· Comment 1: A lawyer is required to be truthful when dealing with others on a client’s behalf, but generally has no affirmative duty to inform an opposing party of relevant facts. A misrepresentation can occur if the lawyer incorporates or affirms a statement of another person that the lawyer knows is false. Misrepresentations can also occur by partially true but misleading statements or omissions that are the equivalent of affirmative false statements. For dishonest conduct that does not amount to a false statement or for misrepresentations by a lawyer other than in the course of representing a client, see Rule 8.4
· MR 8.4: It is professional misconduct for a lawyer to (c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation
· Comment 2: This Rule refers to statements of fact. Whether a particular statement should be regarded as one of fact can depend on the circumstances. Under generally accepted conventions in negotiation, certain types of statements ordinarily are not taken as statements of material fact. Estimates of price or value placed on the subject of a transaction and a party’s intentions as to an acceptable settlement of a claim are ordinarily in this category, and so is the existence of an undisclosed principal except where nondisclosure of the principal would constitute fraud. Lawyers should be mindful of their obligations under applicable law to avoid criminal and tortious misrepresentation.

Model Rule 4.2. Communications With Persons Represented by Counsel

· Rule: In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.
· Protects those not involved in litigation

· Comment 4: The rule does not prohibit communications with a represented person, or an employee or agent of such person, concerning matters outside the representation. ….(See whole comment) …Parties to a matter may communicate directly with each other…

· Comment 7: In case where opposing party is an organization, attn cannot communicate with constituent of the opposing org who supervises, directs or regularly consults with org‘s attn concerning the matter, or person who has authority over matter, or person whose acts may be imputed to the org for liability. Consent of organizations attn is not required for communication with former constituent. Cannot talk to other side without talking to lawyer first and getting permission
· CRPC 2-100 – Communication With a Represented Party

(A) While representing a client, a member shall not communicate directly or indirectly about the subject of the representation with a party the member knows to be represented by another lawyer in the matter, unless the member has the consent of the other lawyer.

(B) For purposes of this rule, a "party" includes:

(1) An officer, director, or managing agent of a corporation or association, and a partner or managing agent of a partnership; or

(2) An association member or an employee of an association, corporation, or partnership, if the subject of the communication is any act or omission of such person in connection with the matter which may be binding upon or imputed to the organization for purposes of civil or criminal liability or whose statement may constitute an admission on the part of the organization. 

Model Rule 4.3. Dealing with Unrepresented Person

· Rule: In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. The lawyer shall not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client. 

· Must be honest and straightforward

· Model Rule 4.4. Respect for the Rights of Third Persons

· Rule

(a) In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person.

(b) A lawyer who receives a document relating to the representation of the lawyer's client and knows or reasonably should know that the document was inadvertently sent shall promptly notify the sender.

· Basic idea: Be honest and straightforward with those involved in the case 

Model Rule 5.1. Responsibilities of Partners, Managers, and Supervisory Lawyers

· Rule (junior attorneys)

(a): A partner in a law firm, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules of Professional Conduct.

(b): A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.

· As a supervising attorney, you are responsible for those lawyers and other staff under you.  

· You cannot follow instructions from supervising attorney if the ethical violation is clear 

· Must make sure everyone under you handles money appropriately – see MR 5.3

Model Rule 5.3. Responsibilities Regarding Nonlawyer Assistants

· Rule: With respect to a nonlawyer employed or retained by or associated with a lawyer: 

(a) a partner, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that the person's conduct is compatible with the professional obligations of the lawyer; 

(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person's conduct is compatible with the professional obligations of the lawyer; and 

(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules of Professional Conduct if engaged in by a lawyer if: 

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or 

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the person is employed, or has direct supervisory authority over the person, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action. 

· Employees and agents cannot do anything the lawyer cannot do himself

· Using investigators to find facts:

· (b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person's conduct is compatible with the professional obligations of the lawyer

· MR 5.1(a) & (b) are for junior attorneys; MR 5.3 (a) & (b) are for assistants

· Model Rule 5.4. Professional Independence Of A Lawyer

· Rule
(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:

(1) an agreement by a lawyer with the lawyer's firm, partner, or associate may provide for the payment of money, over a reasonable period of time after the lawyer's death, to the lawyer's estate or to one or more specified persons;

(2) a lawyer who purchases the practice of a deceased, disabled, or disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay to the estate or other representative of that lawyer the agreed-upon purchase price;

(3) a lawyer or law firm may include nonlawyer employees in a compensation or retirement plan, even though the plan is based in whole or in part on a profit-sharing arrangement; and

(4) a lawyer may share court-awarded legal fees with a nonprofit organization that employed, retained or recommended employment of the lawyer in the matter.

(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the partnership consist of the practice of law.

(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer's professional judgment in rendering such legal services.

(d) A lawyer shall not practice with or in the form of a professional corporation or association authorized to practice law for a profit, if:

(1) a nonlawyer owns any interest therein, except that a fiduciary representative of the estate of a lawyer may hold the stock or interest of the lawyer for a reasonable time during administration;

(2) a nonlawyer is a corporate director or officer thereof or occupies the position of similar responsibility in any form of association other than a corporation ; or

(3) a nonlawyer has the right to direct or control the professional judgment of a lawyer.

· CRPC 1-310. Forming a partnership With a Non-Lawyer: A member shall not form a partnership with a person who is not a lawyer if any of the activities of that partnership consist of the practice of law.

· See 1-320 above!!
Model Rule 5.5. Unauthorized Practice of Law; Multijurisdictional Practice of Law (UPL)

THIS RULE IS NOT COVERED ON THE EXAM!

· Rule:

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession in that jurisdiction, or assist another in doing so.

(b) A lawyer who is not admitted to practice in this jurisdiction shall not: 

(1) except as authorized by these Rules or other law, establish an office or other systematic and continuous presence in this jurisdiction for the practice of law; or 

(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law in this jurisdiction. 

(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice in this jurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before a tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law or order to appear in such proceeding or reasonably expects to be so authorized; 

(3) are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission; or

(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.

(d) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services in this jurisdiction that:

(1) are provided to the lawyer’s employer or its organizational affiliates and are not services for which the forum requires pro hac vice admission; or

(2) are services that the lawyer is authorized to provide by federal law or other law of this jurisdiction. 

· California
· Cal. Bus. & Prof. Code § 6125: Necessity of active membership in state bar (UPL): “No person shall practice law in California unless the person is an active member of the State Bar”

· Cal. Civ. Proc. Code § 1282.4(b): “(b) Notwithstanding any other provision of law, including Section 6125 of the Business and Professions Code, an attorney admitted to the bar of any other state may represent the parties in the course of, or in connection with, an arbitration proceeding in this state, provided that the attorney, if not admitted to the State Bar of California, timely files the certificate described in subdivision (c) and the attorney's appearance is approved by the arbitrator, the arbitrators, or the arbitral forum.”

· Cal. Bus. & Prof. Code § 6126(a):Any person advertising or holding himself or herself out as practicing or entitled to practice law or otherwise practicing law who is not an active member of the State Bar, or otherwise authorized pursuant to statute or court rule to practice law in this state at the time of doing so, is guilty of a misdemeanor punishable by up to one year in a county jail or by a fine of up to one thousand dollars ($1,000), or by both that fine and imprisonment.  Upon a second or subsequent conviction, the person shall be confined in a county jail for not less than 90 days, except in an unusual case where the interests of justice would be served by imposition of a lesser sentence or a fine.  If the court imposes only a fine or a sentence of less than 90 days for a second or subsequent conviction under this subdivision, the court shall state the reasons for its sentencing choice on the record. 

· CRPC 1-300 Unauthorized practice of Law
(A) A member shall not aid any person or entity in the unauthorized practice of law.

(B) A member shall not practice law in a jurisdiction where to do so would be in violation of regulations of the profession in that jurisdiction.

· Model Rule 5.6. Restrictions on Right to Practice

· Rule: A lawyer shall not participate in offering or making:

(a) a partnership, shareholders, operating, employment, or other similar type of agreement that restricts the right of a lawyer to practice after termination of the relationship, except an agreement concerning benefits upon retirement; or

(b) an agreement in which a restriction on the lawyer's right to practice is part of the settlement of a client controversy.
· Comment 1: An agreement restricting the right of lawyers to practice after leaving a firm not only limits their professional autonomy but also limits the freedom of clients to choose a lawyer.  Paragraph (a) prohibits such agreements except for restrictions incident to provisions concerning retirement benefits for service with the firm
· Defense lawyer may not ethically ask a plaintiff to agree to a settlement that restricts the plaintiff’s lawyer from using any of the information in the case in another case against the same defendant

· CRPC 1-500. Agreements Restricting a Member's practice -- CA has no reporting rules at all!
(A) A member shall not be a party to or participate in offering or making an agreement, whether in connection with the settlement of a lawsuit or otherwise, if the agreement restricts the right of a member to practice law, except that this rule shall not prohibit such an agreement which:

(1) Is a part of an employment, shareholders', or partnership agreement among members provided the restrictive agreement does not survive the termination of the employment, shareholder, or partnership relationship; or

(2) Requires payments to a member upon the member's retirement from the practice of law; or

(3) Is authorized by Business and professions Code sections 6092.5 subdivision (i), or 6093.

(B) A member shall not be a party to or participate in offering or making an agreement which precludes the reporting of a violation of these rules

· **Even though CA does not have a duty to report, cannot make an agreement not to report violations of the rules!
· General Notes

· Wrong to demand, suggest, or accept a limitation on the practice because it limits both the lawyer’s professional autonomy and the freedom of clients to choose a lawyer

· Also a conflict of interest between receiving lawyer’s duty to current client and lawyer’s duty to future clients

· Public policy favors unfettered choice of counsel

· Model Rule 5.7. Responsibilities Regarding Law-Related Services

· Ex: Can a lawyer, also licensed as an insurance agent, sell annuities for a fixed commission through his law firm to his estate-planning clients?

· Rule
(a) A lawyer shall be subject to the Rules of Professional Conduct with respect to the provision of law-related services, as defined in paragraph (b), if the law-related services are provided:

(1) by the lawyer in circumstances that are not distinct from the lawyer's provision of legal services to clients; or

(2) in other circumstances by an entity controlled by the lawyer individually or with others if the lawyer fails to take reasonable measures to assure that a person obtaining the law-related services knows that the services are not legal services and that the protections of the client-lawyer relationship do not exist.

(b) The term "law-related services" denotes services that might reasonably be performed in conjunction with and in substance are related to the provision of legal services, and that are not prohibited as unauthorized practice of law when provided by a nonlawyer. 

· Comment 9 lists law-related services: “A broad range of economic and other interests of clients may be served by lawyers’ engaging in the delivery of law-related services.  Examples of law-related services include providing title insurance, financial planning, accounting, trust services, real estate counseling, legislative lobbying, economic analysis, social work, psychological counseling, tax preparation, and patent, medical, or environmental counseling.”

Model Rule 6.1. Voluntary Pro Bono Publico Service

THIS RULE IS NOT COVERED ON THE EXAM!

· How is pro bono work different from a charitable donation?

· Comment 1: ABA urges every lawyer to provide a minimum of 50 hours annually.  In some years a lawyer may render greater or fewer hours than the annual standard specified, but during the course of his or her legal career, each lawyer should render on average per year the number of hours set forth in this rule

· Comment 9: Because the provision of pro bono services is a professional responsibility, it is the individual ethical commitment of each lawyer

· See MR 6.2

· Model Rule 6.2. Accepting Appointments

· Rule: A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:

(a) representing the client is likely to result in violation of the Rules of Professional Conduct or other law;

(b) representing the client is likely to result in an unreasonable financial burden on the lawyer; or

(c) the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer's ability to represent the client.

Model Rule 6.3. Membership in Legal Services Organizations

· Rule: A lawyer may serve as a director, officer or member of a legal services organization, apart from the law firm in which the lawyer practices, notwithstanding that the organization serves persons having interests adverse to a client of the lawyer. The lawyer shall not knowingly participate in a decision or action of the organization:

(a) if participating in the decision or action would be incompatible with the lawyer's obligations to a client under Rule 1.7; or

(b) where the decision or action could have a material adverse effect on the representation of a client of the organization whose interests are adverse to a client of the lawyer.

· CRPC 1-600. Legal Service programs
(A) A member shall not participate in a nongovernmental program, activity, or organization furnishing, recommending, or paying for legal services, which allows any third person or organization to interfere with the member's independence of professional judgment, or with the client-lawyer relationship, or allows unlicensed persons to practice law, or allows any third person or organization to receive directly or indirectly any part of the consideration paid to the member except as permitted by these rules, or otherwise violates the State Bar Act or these rules.

(B) The Board of Governors of the State Bar shall formulate and adopt Minimum Standards for Lawyer Referral Services, which, as from time to time amended, shall be binding on members.

Model Rule 6.5. Limited Legal Services

· Rule
(a) A lawyer who, under the auspices of a program sponsored by a nonprofit organization or court, provides short-term limited legal services to a client without expectation by either the lawyer or the client that the lawyer will provide continuing representation in the matter:

(1) is subject to Rules 1.7 and 1.9(a) only if the lawyer knows that the representation of the client involves a conflict of interest; and 

(2) is subject to Rule 1.10 only if the lawyer knows that another lawyer associated with the lawyer in a law firm is disqualified by Rule 1.7 or 1.9(a) with respect to the matter.

(b) Except as provided in paragraph (a)(2), Rule 1.10 is inapplicable to a representation governed by this Rule. 

Model Rules 7.1 – 7.3: Advertising and Solicitation

· 7.1. Communications Concerning a Lawyer’s Services

· Rule: A lawyer shall not make a false or misleading communication about the lawyer or the lawyer's services. A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading.
· 7.2. Advertising

· Rule:

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services through written, recorded or electronic communication, including public media.

(b) A lawyer shall not give anything of value to a person for recommending the lawyer's services except that a lawyer may

(1) pay the reasonable costs of advertisements or communications permitted by this Rule;

(2) pay the usual charges of a legal service plan or a not-for-profit or qualified lawyer referral service. A qualified lawyer referral service is a lawyer referral service that has been approved by an appropriate regulatory authority;

(3) pay for a law practice in accordance with Rule 1.17; and

(4) refer clients to another lawyer or a nonlawyer professional pursuant to an agreement not otherwise prohibited under these Rules that provides for the other person to refer clients or customers to the lawyer, if

(i) the reciprocal referral agreement is not exclusive, and

(ii) the client is informed of the existence and nature of the agreement.

(c) Any communication made pursuant to this rule shall include the name and office address of at least one lawyer or law firm responsible for its content.
· Comment 8: A lawyer also may agree to refer clients to another lawyer or a nonlawyer professional, in return for the undertaking of that person to refer clients or customers to the lawyer.  Such reciprocal referral arrangements must not interfere with the lawyer’s professional judgment as to making referrals or as to providing substantive legal services.  Except as provided by Rule 1.5(e), a lawyer who receives referrals from a lawyer or nonlawyer professional must not pay anything solely for the referral, but the lawyer does not violate paragraph (b) of [MR 7.2]  by agreeing to refer clients to the other lawyer or nonlawyer professional, so long as the reciprocal referral agreement is not exclusive and the client is informed of the referral agreement.  . . . Reciprocal referral agreements should not be of indefinite duration and should be reviewed periodically to determine whether they comply with these Rules.  This Rule does not restrict referrals or divisions of revenues or net income among lawyers within firms comprised of multiple entities.   

· Advertising Generally

· MR 7.1 & 7.2 focus on not being misleading, making claims that cannot be substantiated, and implying particular results that cannot be obtained.

· Attorneys must keep ad copies
· Anything that goes beyond “avoiding misleading potential clients” is constitutionally questionable

· Self-laudatory claims 

· Many states explicitly prohibit self-laudatory claims because they “lower the tone of the profession” (old Model Rules)
· Sets up unjustified expectations: “Given constitutional guidelines, most modern courts interpret such prohibitions to cover claims that are misleading because they create unjustified expectations or tout the quality of a lawyer’s work in a manner that cannot be verified objectively.
· Client testimonials 

· Banned in many states; other require disclaimers.
· Model Rule 7.3. Direct Contact with Prospective Clients (Solicitation)

· Rule (Prohibits “real-time” solicitation)

(a) A lawyer shall not by in-person, live telephone or real-time electronic contact solicit professional employment from a prospective client when a significant motive for the lawyer's doing so is the lawyer's pecuniary gain, unless the person contacted:

(1) is a lawyer; or

(2) has a family, close personal, or prior professional relationship with the lawyer.

(b) A lawyer shall not solicit professional employment from a prospective client by written, recorded or electronic communication or by in-person, telephone or real-time electronic contact even when not otherwise prohibited by paragraph (a), if:

(1) the prospective client has made known to the lawyer a desire not to be solicited by the lawyer; or

(2) the solicitation involves coercion, duress or harassment.

(c) Every written, recorded or electronic communication from a lawyer soliciting professional employment from a prospective client known to be in need of legal services in a particular matter shall include the words "Advertising Material" on the outside envelope, if any, and at the beginning and ending of any recorded or electronic communication, unless the recipient of the communication is a person specified in paragraphs (a)(1) or (a)(2).

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a prepaid or group legal service plan operated by an organization not owned or directed by the lawyer that uses in-person or telephone contact to solicit memberships or subscriptions for the plan from persons who are not known to need legal services in a particular matter covered by the plan.
· Comment 1: There is a potential for abuse inherent in direct in-person, live telephone or real-time electronic contact by a lawyer with a prospective client known to need legal services.  These forms of contact between a lawyer and a prospective client subject the layperson to the private importuning of the trained advocate in a direct interpersonal encounter. The prospective client, who may already feel overwhelmed by the circumstances giving rise to the need for legal services, may find it difficult fully to evaluate all available alternatives with reasoned judgment and appropriate self-interest in the face of the lawyer’s presence and insistence upon being retained immediately.  The situation is fraught with the possibility of undue influence, intimidation, and over-reaching. 

· California: See CRPC 1-400(C) below

· Prohibited forms of solicitation

· Prohibited solicitation is defined categorically as seeking employment from a prospective client when a significant motive for the lawyer’s doing so is the lawyer’s pecuniary gain.  MR 7.3(a).  

· OK if not for pecuniary gain (In re Primus)
· However, even if okay in this situation, attorney would still have to avoid prohibited methods of communication: False and misleading communications; coercion or duress; or potential client has already said no.

· Internet Solicitation

· Rules treat all real-time communication the same – in-person conversation, phone calls, electronic chat sessions, etc

· Web Sites: California treats web sites as advertisements, not solicitations
· Prepaid legal plans (note 7)

· MR 7.3(d) allows a lawyer to participate in a prepaid or group legal plan that itself solicits memberships or subscriptions for the plan. The lawyer cannot do the solicitation.

· OK for lawyer to participate, but not to do any soliciting

· Also OK for lawyer to contact organizations that might be interested in establishing prepaid legal plans

· Rationale: Not contacting prospective clients, but a fiduciary seeking legal services for others
· Comment 6: This Rule [MR 7.3] is not intended to prohibit a lawyer from contacting representatives of organizations or groups that may be interested in establishing a group or prepaid legal plan for their members, insureds, beneficiaries or other third parties for the purpose of informing such entities of the availability of and details concerning the plan or arrangement which the lawyer or lawyer’s firm is willing to offer.  This form of communication is not directed to a prospective client.  Rather, it is usually addressed to an individual acting in a fiduciary capacity seeking a supplier of legal services for others who may, if they choose, become prospective clients of the lawyer. 
· Comment 8: Paragraph (d) of this Rule permits a lawyer to participate with an organization which uses personal contact to solicit members for its group or prepaid legal service plan, provided that the personal contact is not undertaken by any lawyer who would be a provider of legal services through the plan. . . . The communication permitted by these organizations also must not be directed to a person known to need legal services in a particular matter, but is to be designed to inform potential plan members generally of another means of affordable legal services. 
· Purchasing a law practice: An acceptable way

· CPRC 2-300. Sale or Purchase of a Law Practice of a Member, Living or Deceased: All or substantially all of the law practice of a member, living or deceased, including goodwill, may be sold to another member or law firm subject to all the following conditions: (A) Fees charged to clients shall not be increased solely by reason of such sale

· Pay to Play

· MR 7.6: A lawyer or law firm shall not accept a government legal engagement or an appointment by a judge if the lawyer or law firm makes a political contribution or solicits political contributions for the purpose of obtaining or being considered for that type of legal engagement or appointment.  (bribery reflects on lawyer’s honesty ----MR 8.4(b) 

· CRPC 1-400. Advertising and Solicitation

(A) For purposes of this rule, "communication" means any message or offer made by or on behalf of a member concerning the availability for professional employment of a member or a law firm directed to any former, present, or prospective client, including but not limited to the following:

(1) Any use of firm name, trade name, fictitious name, or other professional designation of such member or law firm; or

(2) Any stationery, letterhead, business card, sign, brochure, or other comparable written material describing such member, law firm, or lawyers; or

(3) Any advertisement (regardless of medium) of such member or law firm directed to the general public or any substantial portion thereof; or

(4) Any unsolicited correspondence from a member or law firm directed to any person or entity.

(B) For purposes of this rule, a "solicitation" means any communication:

(1) Concerning the availability for professional employment of a member or a law firm in which a significant motive is pecuniary gain; and

(2) Which is;

(a) delivered in person or by telephone, or 

(b) directed by any means to a person known to the sender to be represented by counsel in a matter which is a subject of the communication.

(C) A solicitation shall not be made by or on behalf of a member or law firm to a prospective client with whom the member or law firm has no family or prior professional relationship, unless the solicitation is protected from abridgment by the Constitution of the United States or by the Constitution of the State of California. A solicitation to a former or present client in the discharge of a member's or law firm's professional duties is not prohibited.

(D) A communication or a solicitation (as defined herein) shall not:

(1) Contain any untrue statement; or

(2) Contain any matter, or present or arrange any matter in a manner or format which is false, deceptive, or which tends to confuse, deceive, or mislead the public; or

(3) Omit to state any fact necessary to make the statements made, in the light of circumstances under which they are made, not misleading to the public; or

(4) Fail to indicate clearly, expressly, or by context, that it is a communication or solicitation, as the case may be; or

(5) Be transmitted in any manner which involves intrusion, coercion, duress, compulsion, intimidation, threats, or vexatious or harassing conduct.

(6) State that a member is a "certified specialist" unless the member holds a current certificate as a specialist issued by the Board of Legal Specialization, or any other entity accredited by the State Bar to designate specialists pursuant to standards adopted by the Board of Governors, and states the complete name of the entity which granted certification.

(E) The Board of Governors of the State Bar shall formulate and adopt standards as to communications which will be presumed to violate this rule 1-400. The standards shall only be used as presumptions affecting the burden of proof in disciplinary proceedings involving alleged violations of these rules. "presumption affecting the burden of proof" means that presumption defined in Evidence Code sections 605 and 606. Such standards formulated and adopted by the Board, as from time to time amended, shall be effective and binding on all members.

(F) A member shall retain for two years a true and correct copy or recording of any communication made by written or electronic media. Upon written request, the member shall make any such copy or recording available to the State Bar, and, if requested, shall provide to the State Bar evidence to support any factual or objective claim contained in the communication.

· Model Rule 7.4. Communication of Fields of Practice and Specialization

· Rule
(a) A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law. 
(b) A lawyer admitted to engage in patent practice before the United States Patent and Trademark Office may use the designation "Patent Attorney" or a substantially similar designation.

(c) A lawyer engaged in Admiralty practice may use the designation "Admiralty," "Proctor in Admiralty" or a substantially similar designation.

(d) A lawyer shall not state or imply that a lawyer is certified as a specialist in a particular field of law, unless:

(1) the lawyer has been certified as a specialist by an organization that has been approved by an appropriate state authority or that has been accredited by the American Bar Association; and

(2) the name of the certifying organization is clearly identified in the communication.

Model Rule 7.5. Firm Names and Letterheads

· Rule
(a) A lawyer shall not use a firm name, letterhead or other professional designation that violates Rule 7.1. A trade name may be used by a lawyer in private practice if it does not imply a connection with a government agency or with a public or charitable legal services organization and is not otherwise in violation of Rule 7.1.

(b) A law firm with offices in more than one jurisdiction may use the same name or other professional designation in each jurisdiction, but identification of the lawyers in an office of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the jurisdiction where the office is located.

(c) The name of a lawyer holding a public office shall not be used in the name of a law firm, or in communications on its behalf, during any substantial period in which the lawyer is not actively and regularly practicing with the firm.

(d) Lawyers may state or imply that they practice in a partnership or other organization only when that is the fact.
· Comment 1: A firm may be designated by the names of all or some of its members, by the names of deceased members where there has been a continuing succession the firm’s identity or by a trade name such as the “ABC Legal Clinic.”  A lawyer or law firm may also be designated by a distinctive website address or comparable professional designation.  Although the US Supreme Court has held that legislation may prohibit the use of trade names in professional practice, use of such names in law practice is acceptable so long as it is not misleading.  If a private firm uses a trade name that includes a geographical name such as “Springfield Legal Clinic,” an express disclaimer that it is a public legal aid agency may be required to avoid a misleading implication.  It may be observed that any firm name including the name of a deceased partner is, strictly speaking, a trade name.  The use of such names to designate law firms has proven a useful means of identification.  However, it is misleading to use the name of a lawyer not associated with the firm or a predecessor of the firm, or the name of a lawyer. 

· CRPC 1-400(D): Advertising and Solicitation: 

· (D) A communication or a solicitation (as defined herein) shall not:

· (1) Contain any untrue statement; or

· (2) Contain any matter, or present or arrange any matter in a manner or format which is false, deceptive, or which tends to confuse, deceive, or mislead the public; or

· (3) Omit to state any fact necessary to make the statements made, in the light of circumstances under which they are made, not misleading to the public; or

· (4) Fail to indicate clearly, expressly, or by context, that it is a communication or solicitation, as the case may be; or

· (5) Be transmitted in any manner which involves intrusion, coercion, duress, compulsion, intimidation, threats, or vexatious or harassing conduct.

· (6) State that a member is a "certified specialist" unless the member holds a current certificate as a specialist issued by the Board of Legal Specialization, or any other entity accredited by the State Bar to designate specialists pursuant to standards adopted by the Board of Governors, and states the complete name of the entity which granted certification.

· Basically, any info about the firm cannot be misleading.  This is the CA equivalent to MR 7.5 on Firm Names

· Generally, firm names and letterheads cannot be misleading

· Two lawyers who share an office space but are not otherwise associated cannot call themselves “Smith & Jones” (MR 7.5(d) + Comment 2)

· Comment 2: With regard to paragraph (d), lawyers sharing office facilities, but who are not in fact associated with each other in a law firm, may not denominate themselves as, for example, “Smith and Jones,” for that title suggests that they are practicing law together in a firm.

· Could a solo practitioner named Brown practice under the firm name “Lincoln, Herndon, & Brown” where neither Lincoln nor Herndon were ever his partners?

· No.  Comment 1: [I]t is misleading to use the name of a lawyer not associated with the firm or a predecessor of the firm, or the name of a lawyer.

· Trade Names
· Law firm could probably not call itself “American Tort Claims Advocates” because it might imply a connection to a government agency (MR 7.5(a))

· Branding and Consumer Confusion

· There is a modern trend for firms, especially big ones with long names, to shorten the firm’s name to one or two names.  These firms must be careful not to create brand confusion

· Ex: Milwaukee-based Foley & Lardner started calling itself Foley, then expanded into Boston, the home turf of Foley Hoag, a 60-year-old firm.  After seeing confusion over the names, Foley Hoag sued Foley & Lardner.
Model Rule 8.1. Bar Admission and Disciplinary Matters

· Rule: An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplinary matter, shall not:

(a) knowingly make a false statement of material fact; or

(b) fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, or knowingly fail to respond to a lawful demand for information from an admissions or disciplinary authority, except that this rule does not require disclosure of information otherwise protected by Rule 1.6.

· CRPC 1-200. False Statement Regarding Admission to the State Bar
(A) A member shall not knowingly make a false statement regarding a material fact or knowingly fail to disclose a material fact in connection with an application for admission to the State Bar.

(B) A member shall not further an application for admission to the State Bar of a person whom the member knows to be unqualified in respect to character, education, or other relevant attributes.

(C) This rule shall not prevent a member from serving as counsel of record for an applicant for admission to practice in proceedings related to such admission.

Model Rule 8.3. Reporting Professional Misconduct

· Rule: 

(a) A lawyer who knows that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority.

(b) A lawyer who knows that a judge has committed a violation of applicable rules of judicial conduct that raises a substantial question as to the judge's fitness for office shall inform the appropriate authority.

(c) This Rule does not require disclosure of information otherwise protected by Rule 1.6 or information gained by a lawyer or judge while participating in an approved lawyers assistance program.

· Comment 3: If a lawyer were obliged to report every violation of the Rules, the failure to report any violation would itself be a professional offense.  Such a requirement existed n many jurisdictions but proved unenforceable.  This Rule limits the reporting obligation to those offenses that a self-regulating profession must vigorously endeavor to prevent.  A measure of judgment is, therefore, required in complying with the provisions of this Rule.  The term “substantial” refers to the seriousness of the possible offense and not the quantum of evidence of which the lawyer is aware.  A report should be made to the bar disciplinary agency unless some other agency, such as a peer review agency, is more appropriate in the circumstances.

· California has no similar rule – No duty to report in CA
· What if the information was privileged in the atty-client relationship?

· MR 8.3(c)

· Do you have to report someone else’s ethical violations? MR 8.3 Yes, if the behavior raises substantial question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer 

· Comment 3: Lawyer does not have to report every violation of the rules ( only those that a self regulating profession must vigorously endeavor to prevent. Attn must use some judgment!!! 

· “Substantial” above refers to the seriousness of the offense, not the amount of evidence available. 
Model Rule 8.4. Misconduct (What misconduct gets you into trouble?)
· Rule: It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;

(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law; or

(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law. 

· Comment 2: “Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses involving fraud and the offense of willful failure to file an income tax return.  However, some kinds of offenses carry no such implication.  Traditionally, the distinction was drawn in terms of offenses involving “moral turpitude.” . . . Offenses involving violence, dishonesty, breach of trust, or serious interference with the administration of justice are in that category.  A pattern of repeated offenses, even ones of minor significance when considered separately, can indicate indifference to legal obligation.”

· Comment 3 (Bias & prejudice): A lawyer who, in the course of representing a client, knowingly manifests by words or conduct, bias, or prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation, or socioeconomic status, violates paragraph (d) when such actions are prejudicial to the administration of justice

· NO COMPARABLE ETHICS RULE IN CA
· But see: 

· Cal. Bus. & Prof. Code § 6101. Conviction of crime: (a) Conviction of a felony or misdemeanor, involving moral turpitude, constitutes a cause for disbarment or suspension. In any proceeding, whether under this article or otherwise, to disbar or suspend an attorney on account of that conviction, the record of conviction shall be conclusive evidence of guilt of the crime of which he or she has been convicted. 

· Cal. Bus. & Prof. Code § 6106. Moral Turpitude, dishonesty or corruption irrespective of criminal conviction: The commission of any act involving moral turpitude, dishonesty or corruption, whether the act is committed in the course of his relations as an attorney or otherwise, and whether the act is a felony or misdemeanor or not, constitutes a cause for disbarment or suspension.  If the act constitutes a felony or misdemeanor, conviction thereof in a criminal proceeding is not a condition precedent to disbarment or suspension of practice therefor.
· Compare with MR 8.4(b) and (c), but note no CRPC equivalent

· Can a lawyer tell a client that the judge could be bribed?

· No. MR 8.4(e): It is professional misconduct for a lawyer to state or imply an ability to influence improperly a government agency or official to achieve results by means that violate the Rules of Professional Conduct or other law.

Model Rule 8.5. Disciplinary Action: Choice of Law

· Rule
(a) Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where the lawyer's conduct occurs. A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer provides or offers to provide any legal services in this jurisdiction. A lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct. 

(b) Choice of Law. In any exercise of the disciplinary authority of this jurisdiction, the rules of professional conduct to be applied shall be as follows: 

(1) for conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction in which the tribunal sits, unless the rules of the tribunal provide otherwise; and 

(2) for any other conduct, the rules of the jurisdiction in which the lawyer’s conduct occurred, or, if the predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be applied to the conduct. A lawyer shall not be subject to discipline if the lawyer’s conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer’s conduct will occur. 

· A lawyer may be subject to disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct

· (a) A lawyer may be subject to the disciplinary authority of both this jdx and another jdx for the same conduct: “A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where the lawyer’s conduct occurs.  A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer provides or offers to provide any legal services in this jurisdiction.  A lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct”

· CRPC 1-100(D)(1)&(2): Geographic Scope of the Rules: 

(1) These rules shall govern the activities of members in and outside this state, except as members lawfully practicing outside this state may be specifically required by a jurisdiction in which they are practicing to follow rules of professional conduct different from these rules. 

(2) These rules shall also govern the activities of lawyers while engaged in the performance of lawyer functions in the state, but nothing contained in these rules shall be deemed to authorize the performance of such functions by such persons in the state as otherwise permitted by law

· Can’t get in trouble for something that is ethical in AZ but is unethical in CA

NO MR EQUIVALENTS
CRPC 5-100. Threatening Criminal, Administrative, or Disciplinary Charges

(A) A member shall not threaten to present criminal, administrative, or disciplinary charges to obtain an advantage in a civil dispute.

(B) As used in paragraph (A) of this rule, the term "administrative charges" means the filing or lodging of a complaint with a federal, state, or local governmental entity which may order or recommend the loss or suspension of a license, or may impose or recommend the imposition of a fine, pecuniary sanction, or other sanction of a quasi-criminal nature but does not include filing charges with an administrative entity required by law as a condition precedent to maintaining a civil action.

· No specific MR equivalent! 
General And/Or Non-Rules-Based Notes
Admission to CA Bar – Cal. Bus. & Prof. Code § 6060
· Must be 18+

· Some education (but don’t have to graduate law school)

· Register

· Take bar (and maybe Baby Bar, if required)

Initiating the Relationship
· Agreement in writing?

· MR 1.5(c)

· Cal. Bus. & Prof. Code § 6147, 6148

· Restatement § 14 + Comment e
· § 14 – A relationship of client and lawyer arises when:

· (1) a person manifests to a lawyer the person's intent that the lawyer provide legal services for the person; and either 

(a) the lawyer manifests to the person consent to do so; or 

(b) the lawyer fails to manifest lack of consent to do so, and the lawyer knows or reasonably should know that the person reasonably relies on the lawyer to provide the services; or 

· (2) a tribunal with power to do so appoints the lawyer to provide the services.

· Comment e: Even when a lawyer has not communicated willingness to represent a person, a client-lawyer relationship arises when the person reasonably relies on the lawyer to provide services, and the lawyer, who reasonably should know of this reliance, does not inform the person that the lawyer will not do so

· Duties to potential client that doesn’t pan out: 

· MR 1.18 (a) & (b)

· Limiting scope of representation

· MR 1.2(c) + Comment 7
· Who is the client?

· Representing insureds: Paid by insurance company

· Insured is the client

· BUT, duty owed to insurer, too, but lawyer must ultimately protect the client/insured

· Organization as Client: MR 1.13

· Organization is the client

· Could, with permission, represent others

· Easy to inadvertently create lawyer-client relationship with others in org.

· Maintaining the Relationship
· Scope: Defined by retainer agreement

· Decisions by client: MR 1.2 + Comments 1 & 2
· Settlement offer; plea in a criminal case; waiver of jury trial; whether to testify in a criminal case; whether to appeal

· Decisions by lawyer: Procedure, tactics, strategy, type of suit, choice of court, time extensions, scope of discovery

· Terminating the Relationship

· Automatically? MR 1.16 + Comment 1
· Ambiguous? MR 1.3 + Comment 4
· Recommended to be clear: 
· Intentionally

· Formally

· In writing – disengagement letter (ending point should also be in retainer agreement)

· Dealing with Non-Clients

· 4.1

· 4.2

· 4.3

· 4.4

ADR: What Means Are You to Use to Accomplish Your Client’s Objectives?
· MR 1.4 (a) (2) …reasonably consult with the client about the means by which the client's objectives are to be accomplished; 

· MR 1.2 (a)…a lawyer shall abide by a client's decisions concerning the objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued 

· MR 2.1 comment 5 when a matter is likely to involve litigation, it may be necessary under Rule 1.4 to inform the client of forms of dispute resolution that might constitute reasonable alternatives to litigation. 

· Safeguarding client funds/property (HAY 276)
· These violations are the most common, the most serious, and the most avoidable

· Rules

· CRPC 4-100. Preserving Identity of Funds and Property of a Client
· See whole rule on page 311

· See slides, too

· MR 1.15 – Safekeeping of Property
· See whole rule

· Rules are the same – client trust funds are separate and hands-off
· What money goes into the account?

· Advance retainer fee

· Advance on costs

· Can a lawyer automatically take 1/3 cut of insurance company check?

· No!  Settlement must be approved by client

· % of contingency fee established in original client agreement

· Approval of client to pay attorney – no dispute.  Can take out the money that is not in dispute; the rest must stay in the account until the dispute is settled, even if you think you’re entitled to it

· Other duties…

· Notify client: receipt of funds/property

· Identify/label client property and safeguard it

· Keep accurate records for 5 years after distribution

· Promptly pay out to client anything that belongs to client

· Notes

· Disbarment is the presumed sanction for intentional violations in virtually all states

· No slack for new lawyers with no experience in client trust funds

· Akron Bar v. Hughes – lawyer suspended indefinitely for commingling funds on the very first matter he ever handled

· Can blame be shifted to staffer?

· MR 5.1. Responsibilities Of Partners, Managers, And Supervisory Lawyers

· (a): A partner in a law firm, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules of Professional Conduct.

· (b): A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.

· As supervising atty, responsible for those lawyers and other staff under you. You cannot follow instructions from supervising lawyer if the ethical violation is clear. MR 5.11

· Must make sure everyone under you handles money appropriately

· MR 5.3
· IOLTA Programs: IOLTA = Interest on Lawyer Trust Accounts

· See note 3 on page 284 – “In general, if a client’s funds held by a lawyer would generate any significant interest, they must be placed in a separate interest-bearing trust account and the interest is the client’s.  But in many situations, the client funds are held for such a short amount of time that the interest on that particular account is deminimis to the client.  In the aggregate, however, the interest generated in a multiple-client account may not be de minimis.  Each state now has a program to administer and distribute interest generated from these client funds to benefit legal services to the poor or client protection funds

· See CA B&P 6210

· Evidentiary Confidentiality: Attorney-Client Privilege and Work Product Doctrine
· Attorney-Client Privilege

· The Rule – Restatement 68: Except as otherwise provided in this Restatement, the attorney-client privilege may be invoked as provided in REST § 86 with respect to: 
· (1) a communication 
· Cannot immunize facts by telling atty; underlying facts are discoverable, but communications, memos, notes, etc are not
· A document originally not privileged when created does not become privileged simply by a client’s sending it to an atty

· (2) made between privileged persons 
· Extends to prospective clients
· Also extends to client communications with non-lawyers reasonably believed to be lawyers

· Other people can be in the room as long as those people are agents of the lawyer or client

· Conversations between attorney and 3d parties are not protected

· Never let a family member stay in the room unless needed to facilitate communication
· Hillary Rule: Err on the side of extreme caution – exclude anyone questionable
· Organizational clients

· Corporation is the sole holder of the corporate privilege

· Who speaks for the corp?

· Federal

· Pre-Upjohn: Only those on upper rungs of corp ladder (“Control group”)

· Post-Upjohn: rejected “control group”

· States

· Still use control group

· Restatement: Privileged persons/”need to know” 
· Common interest doctrine: Must be a legal interest, not simply business interest.  Permits parties to share information pertinent to each others’ defense without fear of discovery by adversaries
· (3) in confidence 
· Restatement 71: Reasonable belief that only privileged persons will learn of contents of the communication

· Conversation in busy restaurant?  Nope – no expectation of privacy

·  (4) for the purpose of obtaining or providing legal assistance for the client.

· Comm’n must be for purpose of obtaining legal advice only
· In-House corporate setting – purpose must still be for legal advice

· Dual-purpose: Mostly legal protected, mostly business not

· Threat to kill?  Cal. Evid. Code 956.5: There is no privilege under this article if the lawyer reasonably believes that disclosure of any confidential communication relating to representation of a client is necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in death of, or substantial bodily harm to, an individual.

· Fraud/Crime Exception: Suppose client seeks atty’s advice to further a crime.  This is not a full waiver of A/C.  Only the communication in furtherance of crime/fraudulent conduct is waived.

· If a communication is rule privileged, then it cannot be introduced into evidence in a legal proceeding, unless some exception applies or unless the privilege has been waived

· Ethical duty of confidentiality is much broader

· Ethical duty extends to information lawyer learns from sources other than client.  

· It forbids lawyer from revealing protected information on his own initiative (MR 1.6(a))

· Duration: Survives death

· Exceptions

· Will dispute – if court finds decedent’s intent is furthered

· Statutory provision for survivors of holder

· Work Product Doctrine

· Definition: Prepared by a party or a party’s agent in anticipation of litigation

· 1. Opinion work product

· Lawyer’s mental processes or opinions; conclusions; legal theories

· Usually completely immune from discovery, except when:

· Opinions, theories, conclusions are put in issue (i.e., party sues lawyer for malicious prosecution/bad faith lit)

· To be used at trial (evidence)

· 2. Ordinary work product

· Everything else

· Qualified protection: To overcome, must show:

· 1. Substantial need for materials AND
2. Unable without undue hardship to obtain the substantial equivalent of the materials by other means 

· Cal Code Civ Proc § 2018.030. Certain writings not discoverable; when other work product may be subject to discovery

· (a) A writing that reflects an attorney's impressions, conclusions, opinions, or legal research or theories is not discoverable under any circumstances. 
(b) The work product of an attorney, other than a writing described in subdivision (a), is not discoverable unless the court determines that denial of discovery will unfairly prejudice the party seeking discovery in preparing that party's claim or defense or will result in an injustice.

· Who owns W/P immunity?
· Majority: Client has authority to assert or waive (Restatement 90(1))

· Minority (CA): Lawyer is exclusive holder

· What does W/P apply to?

· Only documents and things – NOT info in the documents or knowledge person being deposed knows

· Sources of A/C and W/P Law

· A/C: FRE 501 & state evidence codes

· W/P: 

· Federal: FRCivP 26(b)(3) and common law following Hickman

· State: State statutes or court rules

· Burden of asserting A/C and W/P Privileges

· A/C privilege belongs to client, not the lawyer.  However, lawyer, if authorized, may act for the client

· Thus, burden to assert and prove (or waive) privilege is on client

· If not asserted, automatically waived

· If client sues lawyer:

· Restatement 83(2):  The attorney-client privilege does not apply to a communication that is relevant and reasonably necessary for a lawyer to employ in a proceeding (2) to defend the lawyer . . . against a charge that the lawyer . . . acted wrongfully during the course of representing a client

· If client doesn’t pay and lawyer has to sue to collect:

· Restatement 83(1):  The attorney-client privilege does not apply to a communication that is relevant and reasonably necessary for a lawyer to employ in a proceeding (1) to resolve a dispute with a client concerning compensation or reimbursement

· Waiver

· Client can intentionally waive

· Either party may waive privilege voluntarily

· Inadvertent disclosure: Accidental disclosure destroys privilege

· MR 4.4(b) A lawyer who receives a document relating to the representation of the lawyer's client and knows or reasonably should know that the document was inadvertently sent shall promptly notify the sender.
· Does not automatically destroy privilege depending on the test the court applies 
· FRCivP 26(b)(5)(B): If information produced in discovery is subject to a claim of privilege or of protection as trial preparation material, the party making the claim may notify any party that received the information of the claim and the basis for it. After being notified, a party must promptly return, sequester, or destroy the specified information and any copies it has; must not use or disclose the information until the claim is resolved; must take reasonable steps to retrieve the information if the party disclosed it before being notified; and may promptly present the information to the court under seal for a determination of the claim. The producing party must preserve the information until the claim is resolved.
· FEDERAL COURT ONLY

· Privilege log: Must keep a privilege log/list of docs withheld with a description of applicability of WP or A/C privilege.  Failure to keep log waives privilege 

· Where there’s a partial disclosure of a privilege matter, courts agree partial disclosure should result in waiver of all information if it would somehow distort evidence going to jury

· Conflicts Generally

· Conflicts affect duties: Competency, loyalty, confidentiality

· Impossible to avoid conflicts entirely

· Three types of conflicts – Duty to current client is in conflict with:

· 1. Another client (current or former)

· 2. A third party to whom the attorney or client owes duties

· 3. The attorney himself, including financial interests

· Remedies/Attorney Sanctions in Conflicts

· 1. Attorney can be disciplined by the bar

· 2. Aggrieved client may sue attorney for legal malpractice or breach of fiduciary duty or for rescission of conflict-tainted transaction

· 3. Attorney might have to give up fees earned in conflicted representation

· 4. Attorney might disqualified from representing a specific client (most common)

· Conflicts Can be Cured

· Informed consent is used all the time for former clients

· You may need more than consent under the model rules for conflicts with the lawyer’s own interests and conflicts with other current clients

· Rules

· Former Clients: MR 1.9

· Attorney’s Own Interests: MR 1.8(a)(1)-(3)

· Current Clients: MR 1.7(b)(1)-(4)

· Former Prospective Clients: MR 1.18(b)

· California: 

· Clients and Former Clients: CRPC 3-310(E)

· Client’s informed written consent cures virtually all conflicts – CRPC 3-310(C)&(E)

· **No “extra requirement that the atty reasonably believe that the representation of both clients can be undertaken diligently and competently (contrast to MR 1.7(b)(1))

· Third Party Conflicts

· Lawyer’s legal, business, financial, professional, personal relationship with a party or witness in the same matter

· Lawyer is related to another lawyer involved in the same matter

· Lawyer is a member of a legal services org. and a private law firm

· Consent Timing: 

· Early in representation, before any conflicts arise

· Malicious Prosecution
· Generally, there are better ways to handle malicious prosecution.  Most courts do not want to make this an easy cause of action because it could have a chilling effect on the ordinary citizen’s choice to bring a civil suit.

· Largely unsuccessful claim: “[T]he tort action for malicious prosecution is not a particularly strong remedy for an adversary in litigation to use against a lawyer.”

· Claims based on ethics violations

· MR Scope [20] Violation of a Rule should not itself give rise to a cause of action against a lawyer nor should it create any presumption in such a case that a legal duty has been breached.

· CRPC 1-100: These rules are not intended to create new causes of civil causes of action
· Privileges and Immunities: 

· Absolute privilege to defame

· Protects lawyer from suits for defamation and other related suits

· Policy: promotes zealous protection of clients’ interests without the fear of having to defend their actions in later civil suits

· But still note that aggressive litigators who defame other may well be subject to a variety of other sanctions

· Prosecutorial immunity

· Absolute immunity from civil suits if acting within scope of duty as advocates

· Qualified immunity for things like investigative work.  Cannot violate a clearly established constitutional right

· Secret settlements

· Problematic in every jdx.

· Some states have rules forbidding secret settlements.  Rationale:

· Shouldn’t conceal a hazard to the public

· Would be contrary to public policy

· If you’re in a state that doesn’t restrict secret settlements, what are your options If defendant in your plaintiff-client’s products liability action offers a generous financial payment in return for your client’s agreement to keep all information in the case secret?

· Must communicate the offer to the client (e.g. CRPC 3-510)
· Must abide by client’s decision (MR 1.2(a))

· Might advise not to accept, perhaps on moral grounds (MR 2.1) 

· In rendering advice, a lawyer may refer not only to law but other considerations such as moral, economic, social and political factors

· Defense lawyer may not ethically ask a plaintiff to agree to a settlement that restricts the plaintiff’s lawyer from using any of the information in the case in another case against the same defendant

· Could a lawyer agree to refrain from reporting misconduct by opposing counsel as a condition of settlement of the client’s claim?

· No. MR 8.3(a): A lawyer who knows that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority

· In California, which has no reporting duties, can attorneys agree to settlement containing a “no misconduct report” provision?

· No. CRPC 1-500(B): A member shall not be a party to or participate in offering or making an agreement which precludes the reporting of a violation of these rules

Litigation Ethics: Six Hot Topics

· 1. Sanctions for Improper Advocacy

· Rule 11 Sanctions: Primary purpose is to deter future litigation abuse – to stop frivolous law suits – those suits lacking any legal or factual basis

· 1993 Safe Harbor Provision: 21 days to withdraw or correct the challenged filing

· MR 3.1 largely tracks the language of Rule 11, as does CRPC 3-200 (meritorious claims and contentions).  Discipline may be severe.

· MR 3.1: A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, WHICH INCLUDES A GOOD FAITH ARGUMENT FOR AN EXTENSION, MODIFICATION OR REVERSAL OF EXISTING LAW

· CRPC 3-200: A member shall not seek, accept, or continue employment if the member knows or should know that the objective of such employment is:

· (A) To bring an action, conduct a defense, assert a position in litigation, or take an appeal, without probable cause and for the purpose of harassing or maliciously injuring any person; or

· (B) To present a claim or defense in litigation that is not warranted under existing law, unless it can be supported by a good faith argument for an extension, modification, or reversal of such existing law
· See also: 3-700(C)(1)(a) (Permissive Withdrawal): If Rule 3-700(B) is not applicable, a member may not request permission to withdraw in matters pending before a tribunal, and may not withdraw in other matters, unless such request or such withdrawal is because (1) The client (a) insists upon presenting a claim or defense that is not warranted under existing law and cannot be supported by good faith argument for an extension, modification, or reversal of existing law 

· 2. Overzealous Advocacy

· Lee v. American Eagle (Kurzban brothers): Not frivolous, just offensive.

· No MR or other rule applied here.   Instead, court’s inherent powers to enable courts to manage their own affairs under Chambers v. NASCO
· 3. Lack of Candor (Adverse Authority)

· Truthfulness – MR 4.1(a): In the course of representing a client a lawyer shall not knowingly: (a) make a false statement of material fact or law to a third person

· See also Comment 1
· Honesty – MR 8.4(c): It is professional misconduct for a lawyer to (c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation

· Investigators – MR 5.3(b): With respect to a nonlawyer employed or retained by or associated with a lawyer, (b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person’s conduct is compatible with the professional obligations of the lawyer.

· Improper Influence – MR 3.5(a): A lawyer shall not seek to influence a judge, juror, prospective juror or other official by means prohibited by law

· 4. Discovery Abuses (Late Filings)

· 5. Extrajudicial Statements by Litigators

· MR 3.6 Comment 1: It is difficult to strike a balance between protecting the right to a fair trial and safeguarding the right to free expression (see also CRPC 5-120(A))
· Special duties of prosecutors – MR 3.8(f): More restricted than others with what they can say publically about active cases
· Gag Orders: Prior restraints, so must be narrowly tailored to protect the right to a fair trial.  If too broad they will be struck down.
· Extrajudicial criticism of judges – Restatement 114: A lawyer may not knowingly or recklessly make publicly a false statement of fact concerning the qualifications or integrity of an incumbent of a judicial office or a candidate for election to such an office.

· A person damaged by an extrajudicial statement may have a defamation claim outside the judicial proceeding

· 6. Advocate-Witness Rule
· HAY 524 Note 1, 2

· Restatement 108: Except as provided in subsection (2), a lawyer may not represent a client in a contested hearing or trial of a matter in which (a) the lawyer is expected to testify for the lawyer’s client.

· Can be enforced by: 

· Judge during trial

· Disciplinary authority after the trial

· Both

· Rationale: Easy for the jury to be confused about when the lawyer is testifying and when he is just arguing

· Curative jury instructions are not good enough, and the rule is applied even when there is no jury

· Can the client waive the conflict?  

· MR 3.7

· Other Notes
· State Bar of CA is in charge of enforcing rules.  The Bar acts as the administrative arm of the Supreme Court, which ahs the ultimate power to suspend or disbar attorneys.

· Nature of disciplinary action: Not a lawsuit between parties but an inquest and investigation.  Burden of proof is on the bar in disciplinary actions; attorney can try to rebut.

· Burden of proof is on attorney when seeing reinstatement (just like initial bar admission)

· Sanctions: 

· Disbarment

· Suspension

· Public reprimand (continue to practice with conditions)

· Private reprimand (not truly private in CA)

· Probation (continue to practice with conditions) for a period of time

· Good retainer agreement should cover:

· Scope of services

· Duties to and of client

· Fees

· Costs

· Withdrawal

· Signatures

· 1. LAWYER LAWRENCE HAS COME TO YOU FOR LEGAL ADVICE.   HE HAS TOLD YOU IN CONFIDENCE THAT HE AND A GROUP OF FRIENDS FORMED A REAL ESTATE INVESTMENT VENTURE.  THEY ENTRUSTED HIM WITH A LARGE SUM OF MONEY TO INVEST FOR THEM, BUT HE DIVERTED PART OF IT FOR HIS OWN USE.  THEY HAVE NOT YET DISCOVERED WHAT HE DID, AND HE HAS ASKED FOR LEGAL GUIDANCE.  
· IS HE SUBJECT TO DISCIPLINE IF HE WAS ACTING IN HIS PERSONAL CAPACITY?
· See 8.4 (b)(c) + Comment 2
· DO YOU HAVE TO REPORT LAWRENCE TO THE STATE BAR?
· See MR 8.3 + Comment 3
· 2. What if corporation employees are not represented by a lawyer and are not within the protected group (managers, etc.).  You merely want to talk to them about common business practices.  Are there any restrictions on how or what you can talk to them about?
· Yes – See MR 4.3
· 3. Can a lawyer prevent client from making settlement mistake – taking an unreasonably low offer?
· Must be able to counsel client on this!  Must know chances of winning at trial and advise client carefully
· Some clients are deathly afraid of risk and will want to take any offer given to them, even if the offer is totally low-ball
· MR 2.1 
· Martin’s favorite rule…
· Binder book adds psychological as one of the factors to consider
· Lawyer can bring in all kinds of extraneous factors to advise client.  
· When counseling, the hope is that the lawyer won’t just sit down and only talk law.  Important to talk about other things other than law – family, finances, etc.  Must be able to do this comfortably.
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