Professionalism and Discipline:

1. Professionalism and Discipline

a. Attorney is subject to discipline for professional misconduct if he

i. Violates any of the ethical rules

ii. Commits a crime that reflects adversely on his honesty, trustworthiness, or fitness

iii. Engages in otherwise deceitful, fraudulent, etc conduct

iv. Improperly suggests his ability to influence a tribunal

v. Knowingly assists a judge or other judicial officer in violation of the rules

vi. Otherwise engages in conduct that is prejudicial to the administration of justice

b. Disciplinary authority

i. Attorney is subject to discipline in jdx where admitted (regardless of where conduct occurs), in jdx where conduct occurs (re of where admitted), even if that means he is subject to discipline twice for the same conduct

ii. Discipline for conduct in connection w/ a matter pending before a tribunal, that law applies

iii. Discipline for any other conduct, the law of jdx where conduct occurred or the law of the jdx where the predominant effect occurred is the law that applies

iv. Lawyer is not subject to discipline for following the rules of a jdx when he reasonably believes that the predominant effect of the conduct will be in that same jdx, even though the rules of another jdx where admitted prohibit such conduct.

c. Sanctions for misconduct include 

i. Disbarment: may re-apply after 5 years if you can show rehabilitation.  In CA, disbarment is required if the atty is convicted of a felony of which a necessary element is intent to deceive, fraud, steal, other misrepresentation; or felony is crime of moral turpitude

ii. Suspension: 6 months to 3 years (must show rehabilitation)

iii. Public or private reprimand

iv. Probation

d. Factors for determining misconduct sanctions (IDID)

i. Impact on the client

ii. Deterrence (is the attorney a repeat or first-time offender)

iii. Intent (willful violation of the rules?)

iv. Duty involved (we take some things more seriously than others)

2. Pro Bono: lawyers have a professional responsibility to provide legal services to those unable to pay, e.g. indigent clients or charitable, religious, gvt, edu organizations, and should aspire to render 50 such hours/yr

3. Court Appointments: a lawyer should not seek to avoid a court appointment unless

a. Representation will likely result in violation of rules or other law

b. Representation will likely result in unreasonable financial burden on the lawyer

c. The cause/client is so repugnant to the lawyer that he cannot competently represent the client

4. Bias/Prejudice

a. MR prevents discrimination in the administration of justice

b. CA prevents discrimination in its general hiring practices and/or accepting/terminating clients.

5. Bar Admission/Moral Character

a. Don’t knowingly make a false statement of material fact or fail to disclose requested facts or fail to respond to a lawful demand for information from an admissions/disciplinary authority

b. State may require admission qualifications if there is a rational connection to one’s fitness and capacity to practice law (bar exams and moral character app are deemed rationally connected)

c. Conduct in law school may warrant moral app denial (Chapman)

d. Murder is not per se denial of moral app – consider 6 Hamm factors

i. Age, experience, sophistication

ii. How recent and how serious the murder

iii. Underlying facts and cumulative effect of the conduct

iv. Rehabilitation and positive social contributions to society

v. Materiality of omissions during admissions process

vi. Candor during admissions process

6. Unauthorized practice of law

a. Practice of law: performing legal services in a court of justice in any capacity, filling forms, advice

b. UPL by a non-attorney: cannot assist them in engaging in UPL

c. UPL by out of state lawyers

i. MR allows practice in jdx where not admitted if
(1) admitted w/ pro hac vice states
(2) local counsel is retained on the matter
(3) services arise out of/relate to lawyer’s practice in a jdx where admitted

ii. CA Birbower: it is UPL for an out of state atty, not licensed in CA to perform legal services in CA to CA-based client, considering whether atty engaged in “sufficient” activities in CA or created a continuing relationship w/ a CA-based client that involved legal obligations (CA statute allows out of state to represent CA clients in arbitration

d. UPL and In-house counsel

i. MR allows out-of-state atty admitted in other jdx, not suspended or disbarred in any jdx, to provide legal services to employer or its org affiliates in forums not requiring pro hac vice

ii. CA allows out-of-state atty not admitted in CA to provide legal services to employer; cannot represent individual or make court appearances; must do moral character; MCLE…

7. Lawyer Error/Mistake

a. Lawyer is the client’s agency (principles of agency apply), and the client is bound the lawyer’s misdeeds when acting with authority.  Client’s remedy is to seek malpractice.

i. Exception for complete attorney abandonment and gross negligence

b. CA: court may grant relief upon any terms that may be just within 6 months of default judgment or dismissal for mistake, surprise, inadvertence, or excusable neglect (requires atty affidavit)

8. Competence: lawyer must provide competent representation to a client w/ the legal knowledge, skill, prep, and thoroughness reasonably necessary for the representation.

9. Malpractice:

a. Duty to act as a reasonably competent attorney would in the circumstances.

i. Requires an attorney-client relationship: person manifests intent that the lawyer represents the person; and the attorney either manifests consent or fails to manifest lack of consent, and the person reasonably relies on the attorney providing those services
(Consider client’s perspective/facts most favorable to client (Togstad/Anonymous)

ii. Duties to non-clients arise to

1. Primary beneficiary of attorney’s work when client’s purpose was to provide benefits to non-client (e.g. beneficiaries of a will or trust); or

2. Those whom lawyer knows/should know will rely on a lawyer’s work, and who do so to their detriment (e.g. recipients of opinion letters)

b. Breach: conduct falls below the “reasonably competent attorney” standard (question of fact)

i. Violation of ethical rules is not per se breach (but can be evidence of a breach

c. Causation: but for the breach, there would be no actual or foreseeable (proximate) harm

d. Damages: actual, cognizable harm.  Requires P to put on a trial within a trial and show that but for the harm, the result would have been different

10. Breach of Fiduciary Duty

a. Duty of loyalty, confidence, competence, trust

b. Breach by self-dealing, breaking confidence, conflict of interest w/o informed consent

c. Causation: but for (actual) and foreseeable (proximate)

d. Damages: no trial within a trial required

11. Defenses to Malpractice

a. Contributory negligence

i. Traditional: any fault on part of P bars recovery

ii. Pure: P may recover award, minus % attributed to own fault (no bar) (CA)

iii. Modified Comparative: P may recover minus % attributed to own fault, so long as P’s fault is not 50% or more

b. Statute of limitations

i. Discovery Rule: one-year from date Plaintiff discovered or should have discovered alleged wrongful act, but not more than four years

ii. Continuous Representation: statute tolled while attorney continues to represent plaintiff in the same matter in which the alleged wrongful misconduct occurred

c. Immunity: quasi-judicial and federal preemption

12. Criminal Ineffective Assistance of Counsel (6th Amendment)

a. Strickland’s purpose is to determine whether counsel’s performance so undermined the proper function of the adversary system such that we cannot rely on trial as having produced a just result.

b. Strickland two-part test (focuses on the result, not the process)

i. Specific error: attorney’s performance was deficient (must point to specific error), based on objective, reasonableness standard (strong presumption of reasonableness)

ii. Prejudice: attorney’s conduct prejudiced the defendant such that but for the error, the result would have been different (can’t show prejudice if D is guilty)

c. Presumption of prejudice

i. Gvt interference

ii. Actual attorney absence (not physically present)

iii. Abandonment (Burdine)

iv. Actual conflict of interest (representing two interests simultaneously) which in turn prevents attorney from proving competent representation 

d. Criminal malpractice allowed in CA if you can show actual innocence.

13. Duty to Supervise

a. Lawyer must make reasonable efforts to assure subordinate lawyers follow the rules and is responsibility for subordinates conduct if the supervising lawyer either (1) orders or ratifies the conduct; or (2) fails to adequately remedy the conduct upon learning of it.

14. Duty to Report Misconduct 

a. (MR only): lawyer who knows another lawyer has violated the rules, which raises a substantial question as to that lawyer’s honesty, trustworthiness, fitness as a lawyer shall report it (subject to confidentiality

b. CA has no reporting duty – we don’t want people using it as blackmail

Confidentiality – Rules of Evidence
1. Work Product protects materials prepared by a party or a party’s agent in anticipation of litigation

a. Ordinary work product (e.g. materials from interviews), which opposing counsel can get if he shows substantial need and inability to get it without undue hardship

b. Opinion word product: attorney’s mental impressions, opinions, conclusions

c. Transactional cases:

i. Majority: docs prepared for a deal when no litigation anticipated are not protected

ii. CA: such docs are protected.

d. W/P exceptions: when you put the matter into litigation or give it to a testifying expert

2. Attorney-client privilege protects communications between privileged persons made in confidence for the purpose of obtaining legal assistance or advice

a. Fee agreements and client identity are generally not protected (CA protects fee ags by statute)

b. Confidence: client must have reasonable expectation of confidentiality under circumstances

i. General Rule: 3rd party presence does not destroy privilege if his presence is necessary to protect client’s interests.

ii. CA: 3rd party presence does not destroy privilege so long as his presence is to further the client’s interest in the consultation; or his presence is necessary to transmit info to the client or to accomplish the purpose for which the attorney is consulted

c. Privileged persons: In the corporate context, Upjohn rejects “control group” test; privileged persons include all EEs speaking w/ atty re litigation within the scope of their employment

d. Obtaining legal advice: info must be transmitted between client/lawyer during course of relationship; and CA follows the dominant purpose test

e. Duration of privilege

i. Begins before official representation and can extend after termination if client reasonably believes representation continues

ii. Once a/c and w/p apply, it lasts forever, surviving termination of relationship

f. Crime and fraud exceptions

g. Waiver

i. Inadvertent disclosure: always take quick and adequate remedial measures!

1. 3 approaches

a. Strict: inadvertent disclosure always waives

b. Inadvertent disclosure never waives

c. Balancing the reasonableness of precautions, scope of discovery, time it takes to rectify the error, and fairness to the client.

2. MR: upon receipt, must immediately notify the sender (but can use it)

3. CA: may not read doc any closer than necessary to determine that it is privileged, then look to reasonableness factors

ii. Subsequent disclosure in a non-privileged setting, e.g. giving to testifying expert

iii. Putting issue into litigation, e.g. malpractice suit

Confidentiality – Ethical Rules:

1. Lawyer shall not disclose information relating to representation of his client unless an applicable exception

2. MR exceptions (1)

a. Client consent

b. Lawyer’s implied authorization

c. Court order or other law so orders it

d. To prevent a fraud on the court

e. To prevent reasonably certain substantial bodily harm or death

f. For lawyer to obtain his own ethical or legal advice

g. Lawyer self-defense

h. Suing a client, e.g. wrongful termination or suit for attorneys fees

i. To prevent the client from committing a crime/fraud reasonably certain to result in substantial injury to the financial interests or property of another, in furtherance of which the client has used or is using the attorney’s services

i. Organizational Whistle-blowing:

1. Must report such conduct to a higher authority within the org, to the highest authority if necessary

2. If the highest authority does not act, may report it to an outside authority to the extent reasonably necessary to prevent substantial injury to the client

ii. SEC/Sarbanes Oaxley

1. Securities attorneys must report evidence company’s SEC violation, breach of fiduciary duty, or the like to the CEO or chief legal counsel; if they do not respond, must report it to the audit committee or board of directors

2. May reveal the violations to the SEC to the extent reasonably necessary to prevent substantial injury to the client or the commission of a crime or to rectify the violation

j. To prevent, rectify, or mitigate substantial injury to the financial interests or property of another reasonably certain to result (or has resulted from) the crime or fraud of the client, in furtherance of which the client used the lawyer’s services.

i. If lawyer’s services are being used by the org to further the crime/fraud, must resign

3. CA Exception to Confidentiality

a. To prevent a criminal act that would result in death or serious bodily harm

Interviewing/Counseling and Terms of Representation:

1. Forming Attorney-Client Relationship

a. Express contract (preferred method)

b. Implied by Conduct: person manifests intent to engage lawyer’s services and lawyer either manifests consent or fails to manifest lack of consent 

i. Prospective client sharing confidential info does necessarily imply a relationship but should nonetheless put the attorney on notice to clarify the relationship (Anonymous)

c. When prospective client discusses possibility of relationship but does not retain, lawyer must keep info confidential, protect any property in his custody, and use reasonable care to the extent he provided legal services.

2. Scope of representation

a. May limit the scope of representation if doing so is reasonable and client gives informed consent.

b. Duty to counsel effectively includes giving legal advice when requested and volunteering opinions when it would further the client’s objectives (even if outside the scope of representation) (Nicols)

3. Limiting Malpractice

a. MR: cannot prospectively limit malpractice unless client is represented by independent counsel

b. CA: cannot prospectively contract w/ client to limit malpractice

4. Who is the Client

a. Firms that make special appearances still owe a duty to the client (not the firm)

b. Insurance companies that pay for insured’s rep are not the client (insured is)

c. Corporate clients: company, not individual, is client

d. Class actions: duty to class, but atty decides scope

5. Non-clients

a. No false statements of material law to 3rd persons (respect for 3rd party rights)

b. No contact rule: do not contact a person known to be represented w/o his atty’s permission

i. For corporate clients, do not contact EEs w/ managerial responsibilities re conduct at issue or those who have authority to make litigation decisions (or whose statements have a legal binding effect on the client)

c. MR: when talking to an unrepresented person, confirm you do not represent them, clarify your interest, and do not give legal advice except to secure counsel (CA doesn’t have this rule)

6. MR Client Model – collaborative/participatory model

a. Lawyer-client share the power such that client decides the objectives, and lawyer decides the strategic means, reasonably consulting the client along the way

b. Lawyer acts w/ reasonable diligence and promptness in representing a client; keeping client reasonably informed and promptly comply with reasonable requests for information

7. Client’s views are not imputed on the lawyer

8. Scope of Authority

a. Client has final say in the settlement

b. Criminal: client has final say re guilty plea, jury trial, and testifying

i. Attorney has authority to decide all other aspects after consultation with the client, e.g. witnesses to call, arguments to make, cross-examination, jurors, motions, etc.

ii. Jones v Barnes: not Strickland ineffective assistance of counsel to refuse to make an argument that the client wants.  Brennan dissent argued assistance of counsel is contrary to this decision; clients are not always worried about strategy, but have other things they want to stress.

9. Client Funds:

a. Lawyer owes a fiduciary duty to safeguard client funds and property in his possession

b. Client funds shall be placed in a separate client trust, and in no event shall the attorney commingle funds (could lead to disbarment); attorney pays bank services charges and interest to legal aid

10. Terminating relationship and diligence

a. Termination should be formal and intentional (writing is always good)

b. If representation is limited to a particular matter, normally ends when matter ends, unless

i. Client reasonably believes the relationship continues; or

ii. If lawyer has served client over a long period in a variety of matters, client may assume the relationship continues unless lawyer provides a notice of withdrawal

c. Once the relationship terminates, attorney must take reasonable steps to protect client interests

11. Withdrawal

a. Requires permission once litigation has started.  If court denies request, must continue to represent (but may appeal – see Fidelity)

b. Mandatory withdrawal

i. Representation will result in attorney’s violation of the rules or other ethical conduct

ii. Physical/mental condition materially impairs ability to provide competent representation

iii. Lawyer is discharged

c. MR Permissive withdrawal

i. Withdrawal can be accomplished w/o material adverse effect on client

ii. Client insists on engaging in course of conduct lawyer reasonably believes crim/fraudulent

iii. Client used attorney’s services to perpetrate a crime or fraud

iv. Client fails to fulfill obligation to attorney, and atty gives reasonable warning 

v. Client is unreasonably difficult / representation results in unreasonable financial burden

vi. Other good cause exists (Catchall)

d. CA Permissive withdrawal has 7 specific reasons (no catch all or “no material adverse effect”)

12. Lawyer’s Duty after Withdrawal: must take reasonable, practical steps to protect the client’s interests, give sufficient time for them to engage new counsel, surrender file, return any unused retainer

a. CA: cannot issue retainer lien or keep file, even if client hasn’t paid fees

13. Restrictions on Law Practice

a. Lawyer can sue for wrongful termination but not retaliatory discharge under whistle-blower
(in CA, in-house counsel can sue for retaliatory discharge)

b. MR: no covenants not to compete when lawyer leaves practice, except re retirement benefits

i. If you leave firm as a Partner, can give clients options to stay w/ firm or go with you.  ABA prefers a joint letter; may send unilateral letter if you don’t say anything bad.

Attorney’s Fees:

1. Who pays:

a. English ( loser pays; American ( each side pays his own, except if fee-shifting statute

2. Writing requirements

a. MR: contingency fees must be in writing (other preferred to be in writing)

b. CA: contingency fees plus agreements for more than $1K must be in writing

3. MR: Fee agreements must be reasonable, considering 7 factors

a. Time/labor, skill required, difficulty of the question, experience/reputation of the attorney

b. Whether acceptance of this case precluded atty from accepting other cases

c. Customary fee in the locality

d. Results obtained

e. Time and other limitations imposed by the client

f. Nature and length of relationship with the client

g. Whether fee was fixed or contingent

4. CA: Fees may not be illegal or unconscionable, considering MR 7 factors and (1) whether client gave informed consent; and (2) experience/sophistication of client

5. Retainers

a. Non-refundable retainers are okay if client is relatively sophisticated and experienced

b. Unused advances must be returned to client

6. 6 Fee issues

a. In CA, if client wants to arbitrate, attorney must arbitrate.

b. No double-billing (subject to disbarment)

c. Can’t charge client time it takes for you to become competent in a matter

d. Lawyer cannot recover contingency if client gets nothing (1/3 x 0 = no contingency fee)

e. Large fees are okay if the parties agree and the client doesn’t complain

f. Categorical contingency fee restrictions on criminal and domestic relations cases

7. Post Termination Rights to Fees

a. Terminated w/o Cause – Galanis Default Rule (can contract around this)

i. Lawyer retained under contingency who is discharged w/o cause prior to recovering (and client later recovers award or settlement) is entitled to recover the value of his services in proportion to his contribution to the ultimate award (quantum meriut)

ii. If the new attorney knows of the prior attorney’s work, it is the new attorney’s responsibility to give the previous attorney his share of the attorney’s fee

b. Terminated w/ Cause – fee is reduced or completely forfeited

c. Mandatory withdrawal – quantum meriut

d. Permissive withdrawal – depends

8. Fee-shifting statutes

a. Statutes granting court’s discretion to award the prevailing party reasonable attorney’s fees as part of its costs

b. Buchanon federal rule: for the plaintiff to be a prevailing party, she must get something from the court, e.g. judgment consent decree, injunction declaratory judgment.  If Defendant simply alters his behavior, this is not enough.

i. Is nominal damages enough? Depends on whether the legal relationship between the parties materially changed (in other words, what was P’s degree of success)

c. CA catalyst rule: if the lawsuit was a catalyst to change, P was a prevailing party and may recover attorney’s fees under the fee shifting statute.

9. Fee sharing between lawyers at different firms

a. MR (1) fee must be apportioned according to services performed by each or joint responsibility;  (2) client agrees to the arrangement, including share of each, and agreement is in writing; (3) the total fee is reasonable

b. CA (1) client gives informed written consent after full disclosure; and (2) total fee is not increased for the sole reason the fee is being split, and it is not unconscionable

10. Fee-splitting with a non lawyer is only allowed in the following circumstances

a. Payment to a deceased’s lawyer’s estate (MR and CAL)

b. Payment to a lawyer’s estate/representative after sale of law firm (MR only)

c. Retirement benefits to non-lawyer employees (MR and CAL)

d. Payment to a nonprofit organization that referred or employed the firm (MR only)

e. Qualified referral service (MR and CAL)

11. Referral fees – general prohibition

a. MR: reciprocal referral agreement between lawyer and non-lawyer is okay so long as it is not exclusive and the existence and nature of the agreement is disclosed to the client

b. May not give anything of value to a lawyer to recommend/secure employment

Conflicts

1. Conflict: when a lawyer cannot, in the exercise of independent judgment, freely recommend a course of action to a client because of a conflicting duty owed to another

a. Conflicts interfere w/ duties of loyalty, confidences, and competent representation

b. Remedies include disqualification, discipline, malpractice, fee forfeiture, case dismissal

c. Imputed conflict: lawyer’s practicing together are one lawyer; conflict on one is imputed to all

d. You can generally cure client conflicts with informed consent

e. Advance waivers are okay so long as they are not blanket waivers.

2. Current Conflict: may not represent two clients whose interests are directly adverse or when representation of one client poses a substantial risk that representation of the other client will be materially limited

a. MR: Can represent clients in a current conflict if (1) each client gives informed consent; and (2) lawyer reasonably believes she can perform competent representation to each client

b. CA: Can represent both with informed written consent from both

c. Hot potato doctrine: may not drop a client like a hot potato to avoid a conflict (breaches loyalty)

d. May not bring a suit against a current client without consent from both

e. Positional/inconsistent conflicts are okay unless there is significant risk that one position will materially limit the representation and responsibilities to another client: WSTRE

i. Consider where the cases are pending, whether the issue is substantive or procedural, relevance to clients’ issues, timing, and expectation of the client

3. Successive clients – we have less of a concern with this

a. MR: may not represent a new client in the same or substantially related matter in which you previously represented a former client; and the new client’s interests are materially adverse to those of the former client, unless you obtain the informed consent of the former client

b. CA: may not accept employment that is adverse a former client where, by reason of the former representation, the attorney has obtained confidential material related to the new matter, without the informed consent of the former client.

i. In CA, first consider where there is a direct relationship between the atty and client, such that there was actually confidential information exchanged; then ask whether the matters are substantially related

c. Substantial Relationship: the same transaction or legal dispute; or substantial risk that confidential factual information as would have normally been obtained in the prior representation will materially advance the new client in the subsequent representation

4. Migratory Lawyers/Imputed Disqualification Test (MR only / CA embraces through case law)

a. First: is there a substantial relationship between the matter at issue and matter of former representation; 

b. Second: If yes, there is a presumption of shared confidences.  Is there rebuttable evidence that the attorney had no personal contact with or knowledge of the related matter?

c. Third: If contact/knowledge, did the firm erect adequate timely screens to rebut the presumption of shared confidences with the new firm?

5. Conflicts with lawyer’s own interests

a. Doing business: lawyer shall not enter into a business transaction w/ client unless:
(1) terms are fair and reasonable, and client receives full written disclosure;
(2) client is advised in writing to seek independent counsel in the transaction;
(3) client gives informed written consent 

b. Soliciting Gifts: lawyer shall not solicit any substantial gift from a client, unless family

c. Accepting Gifts: may accept a gift, so long as fair (e.g. holiday gift); attorney may accept a substantial gift, but it may be later voidable under the doctrine of undue influence

d. Sex:

i. MR: Lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed before the attorney-client relationship commenced

ii. CA: can have sex with a client so long as attorney does not demand, require, coerce, intimidate, or unduly influence the client; or if sex causes lawyer to be incompetent (doesn’t apply to spouses or previous ongoing consensual sexual relationships

e. Relations to other parties/attorneys

i. MR: may not represent a client in a matter where opposing lawyer is a relative, unless client gives informed consent

ii. CA: may not accept or continue representing client without providing written disclosure of lawyer’s prior relationship with a party in the same matter that would affect the representation or would be substantially affected by the matter’s resolution

f. Conflicts by Third Parties – Payment by Third Parties

i. Lawyer may accept payment by 3rd party if 
(1) client consents;
(2) payment does not interfere with attorney’s professional judgment; 
(3) client confidences are maintained

Litigation Ethics:

1. Frivolous Arguments:

a. MR: do not bring or defend an action unless there is a basis of law and fact for doing so that is not frivolous (not frivolous if good faith attempt to change, modify, reverse existing law)

i. Not frivolous even if attorney believes the client’s position will ultimately fail

ii. Rule 11 sanctions for frivolous, over zealous advocacy is a high standard

b. CA distinctions – includes appeals and for purposes of harassing or malicious injury

2. Conduct Issues

a. Don’t take action w/ purpose to embarrass, delay, burden; obtain evidence violates anyone’s rights

b. Don’t state personal knowledge of facts or opinions unless testifying as a witness

c. No false statements fact/law; don’t fail to correct such a statement

d. MR: Don’t fail to disclose on-point, adverse authority in controlling jurisdiction
(CA doesn’t have this requirement – but could still lead to sanctions)

e. No ex parte communication with judge, juror, or prospective juror unless authorized by law

f. Shall not communicate w/ a discharged juror if (1) prohibited by law, (2) juror has made it clear he doesn’t want to be communicated w/, (3) involves misrepresentation, coercion, duress, harassment

g. Shall not request non-client to refrain from voluntarily giving relevant information to another party unless the person is a relative or agent of the client, and reasonable belief the person’s interests will not be adversely affected by refraining from giving the information.

3. Witnesses

a. Do not advise a person to leave jdx or otherwise make himself unavailable as a witness

b. Do not pay witness a contingent fee based on testimony or case outcome

c. May pay witness reasonable fees incurred in testifying and comp for lost time at work; and may pay reasonable fee for professional expert testimony

4. Discovery Abuses

a. Public admonishment, discipline referral, mandatory classes, monetary, evidentiary, terminating

b. Factors to consider for terminating sanctions (the most severe): PPHIAM

i. Party’s personal responsibility

ii. Prejudice to the adversary

iii. History of delay

iv. Intent (willful or bad faith conduct?)

v. Alternatives to sanctions

vi. Merits of underlying case

5. Ethical Discover Rules

a. Duty to expedite litigation consistent with interests of the client. 

b. Do not knowingly (actual knowledge) offer false evidence.  Reasonable belief evidence is false does not preclude presentation to the trier of fact.

i. If witness says he will testify falsely, must counsel them not to do it, don’t call them as a witness, and if they insist, then you must withdrawal as counsel

c. If a lawyer know (actual knowledge) person will engage in criminal/fraudulent conduct relating to a proceeding, he must take remedial measures, including disclosure to the tribunal.

i. MR allows revealing info after the fact as confidentiality exception (not CA)

d. Don’t conceal, alter, destroy evidence or obstruct a party’s access to it; no frivolous discovery;  don’t falsify evidence or counsel witness to testify falsely

e. Criminal Defendant – False Testimony

i. If client says he will perjure himself, counsel him not to do it (tell him it is your duty to counsel him so) and warning of ancillary perjury charges

ii. If client insists on testifying falsely, try to withdrawal; if denied, tell judge. 
Or if in a jurisdiction that allows for narrative testimony (CA), don’t mention in closing

6. Malicious Prosecution (disfavored b/c it chills zealous advocacy):  Prior action brought by D, terminated in favor of P, without probable cause (objective question of law) and initiated with malice (subjective intent)

7. Abuse of Process: there is use of the legal process for an improper or unauthorized manner (subjective), which resulted in damages (amount it cost other side to defend the abusive process)

Advertising:

1. Advertisement: a print/media communication directed at the public with the intent/purpose of making the public aware of the lawyer’s services.

a. Includes stationary, letterhead, signs, business cards brochures regarding lawyer/law firm; bus ads, yellow pages, newspaper, radio, websites, firm names, letters.

2. Development of rules:

a. Bates was the first case in which Supreme Court used the 1st amendment to protect attorney advertising; “professionalism” was no longer a valid state interest for restricting the speech

b. RMJ developed the “central Hudson” test for attorney advertising:

i. First: to get 1st amendment protection, the commercial speech must concern lawful activity and not be misleading or deceptive.

ii. Second: if there is constitutional protection, the state has the burden to show that the regulation restricting speech

1. Is based on a substantial government interest

2. The regulation directly advances that interest

3. It is not more restrictive than necessary (narrowly tailored) to achieve that interest

3. MR advertising rules:

a. Attorney admitted before PTO can use designation Patent Attorney

b. Attorney practicing admiralty law can use designation Proctor in Admiralty

c. May state you are certified in a particular field if you are certified by a state or ABA-approved agency, and the name of the certifying organization is clearly identified

d. May state particular field in which you practice

e. Firm names, letterheads, other designation cannot be misleading

i. Can use trade names if doesn’t imply connection w gvt agency or charitable organization

ii. If offices in more than one jdx, indicate which attys are licensed to practice where

iii. Name of lawyer hold public office shall not be used during any substantial period in which the lawyer is not actively and regularly practicing with the firm

iv. Can state whether you are partnership or other type of entity if that is fact.

f. Must include “advertising material” on the outside of envelope or mailing

Solicitation:

1. Direct, targeted communication by or at the direction of a lawyer to a non-lawyer (w/ whom attorney has no family or prior professional relationship) with significant motive of pecuniary gain

a. Blanket rule prohibiting in-person solicitation.  Solicitation is different than advertising because it is “in your face.”  You cannot just walk away and may lead to undue influence and speedy and uninformed decisions.

i. Orhalik (pre-Central-Hudson): shaddy attorney goes to hospital to talk to client, take pictures, has contracts ready, records conversations. This is deceptive/misleading advertising, substantial interest to protect people, and narrowly tailored because there is no other way to regulate in-person solicitation.

b. In-person political speech is okay b/c political speech gets the highest form of 1st amendment protection (Primus case)

2. Direct/targeted: okay to send, non-deceptive letters to people known to be facing a specific legal issue

a. “advertising material” required, unless family member, close friend, or prior prof relationship

3. Okay to put time/place/manner restrictions on directed solicitation

a. See Florida v Went For It: State can require attorneys to wait 30 days after an accident before sending letters to accident victims.  There was a substantial interest

Terminating sanctions (the most severe) – consider PPHIAM

The personal responsibility of the party

Prejudice to the adversary

History of delaying in such things

Alternatives to sanctions

Merits of underlying claim

Malicious prosecution (disfavored b/c it chills zealous advocacy): prior action was brought by D and terminated in P’s favor; without probable cause (objective question of law) and initiated with malice (subjective factual question re intent)

Abuse of Process: there is a use of the legal process, for an improper or unauthorized purpose (subjective inquiry) which resulted in damages (e.g. the cost to defend against such a use of process)

First, to have 1st amendment protection, the commercial speech must involve lawful activity and not be deceptive or misleading.

Second, if there is constitutional protection, then the state has the burden to show that the regulation restriction speech (1) is based on a substantial gvt interest; (2) it directly advances that interest; and (3) it is not more restrictive than necessary (e.g. narrowly tailored) to achieve that interest.

MR permissive withdrawals:

1.  withdrawal can be accomplished w/o material adverse affect on the client

2. 

3. client has used lawyer’s services to perpetrate a crime or a fraud

4. client fails to fulfill an obligation to the lawyer; and lawyer has given reasonable notice to comply

5. client is unreasonably difficult / reprsentation will likely result in unreasonably financial burden to lawyer

6.  client/cause is so repugnant to the lawyer that it precludes him from providing competent representation

7. or other good cause exists (catchall)
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