Ethical Lawyering Outline

Sources of Legal Ethics Rules
1. [bookmark: _GoBack]ABA Model Rules (MR)
2. CA Law: 
a. CA Rules of Professional Conduct (CRPC)
b. CA Rules of Court (CRC)
c. CA Statutes: CA Business & Professions Code (B&P), CA Evidence Code (Evid.), CA Code of Civ Pro (CCP)
3. Weight of other authorities in CA:
a. CA court decisions  binding law in CA
b. Local and CA state bar ethics opinions  not binding on courts or disciplinary bodies but frequently cited and should be consulted for guidance on CA law
c. ABA Formal Ethics Opinions  source of guidance where no CA authority on point and not inconsistent w/ CA policy – but not binding on CA attorneys
d. Rules/standards from other jdx  source of guidance but not binding
e. R 3d of law governing lawyers  not binding but persuasive

Beginning & Ending The Attorney-Client Relationship
1. Forming an A-C relationship
a. Implied A-C relationship  arises when person reasonably relies on lawyer for services and the lawyer should know of the person’s reliance and does not tell them they won’t provide services
i. Factors to determine if there is an implied A-C relationship:
1. Volunteer services?
2. Agree to investigate w/o disclaimer saying investigation is a pre-req for accepting the matter?
3. Did the person seek legal advice from you?
4. Were you consulted in your capacity as an attorney?
5. Give legal advice that the person potentially relied on?
6. Behavior create a reasonable expectation that you consented to representation?
7. Previously represented that person?
ii. Duty of confidentiality still applies to prospective client MR 1.18(b)
iii. Unilateral Communication/Consultation: Consultation can be a “unilateral communication” when the attorney (by letter or ad) has requested or invited the submission of info regarding a representation w/o cautionary language limiting attorney’s duties, and a person responds to the invitation
1. No prospective client relationship IF true unilateral communication (no response from client, or no attorney solicitation)
2. Good idea to have pop up disclaimers on websites b/c of this potential unilateral action
3. Must have an expectation of A-C relationship
iv. Avoiding Inadvertent A-C Relationship
1. Don’t provide services w/o an express retainer agreement setting forth the scope
2. Always suggest a formal appointment/setting if talking outside the office
3. Only get sufficient info to perform a conflicts check before advising them on any legal issues
4. After meeting, write a non-engagement letter if you aren’t handling the matter
b. Actual vs. Prospective Client:
i. Prospective Client MR 1.18 – prospective client is someone who consults a lawyer about forming an A-C relationship
1. CA  no exact “prospective client” rule, but Cal. Evid. 951 and bar ethics opinions say the same thing as MR 1.18
ii. Actual client  someone you have formed A-C relationship with
c. Duties to Prospective Client (Same for MR and CA)
i. Attorney won’t use info learned in consultation even if no rep follows, except as MR 1.9 permits
ii. Attorney won’t rep new client w/ interests adverse to those of prospective client in the SAME OR SUBSTANTIALLY RELATED MATTER if attorney received info from prospective client that could be significantly harmful to former (prospective) client in that matter:
1. Disqualification extends to other attorneys in your firm, EXCEPT:
a. Representation may proceed if:
i. Client and prospective client give WRITTEN CONSENT, AND:
ii. Attorney who received info took reasonable measures to avoid exposure to more disqualifying information AND
1. Attorney is timely screened from participation and given no fees
2. Written notice given to prospective client
iii. Even if you decline to represent, still owe duty of confidentiality
2. Duty to take (or not to take) certain cases
a. Generally RULE: atty is not a public utility, so does not have to serve every client willing to pay (MR and CA)
b. MR EXCEPTIONS:
i. Accepting Appointments: atty can’t avoid court appointment except for good cause  
1. Causes her to violate disciplinary rules, 
2. Unreasonable financial burden, or 
3. Cause is so repugnant that it will likely impair relationship or lawyer’s ability to rep client
ii. Must keep representation if ordered by tribunal notwithstanding good cause for terminating
iii. MR’s urge every lawyer to do pro bono work, but NOT mandatory
c. CA EXCEPTIONS:
i. Can’t discriminate in accepting or terminating based on protected characteristics (e.g, race, sex, etc.) CRPC 2-400
ii. Can’t for “personal considerations” reject the cause of the “defenseless or oppressed” B&P 6068(h)
iii. Must follow court orders B&P 6103
d. Circumstances when you MUST drop a client:
i. Mandatory withdrawl
ii. Frivolous claims: can’t take a position that is frivolous or in bad faith  if new case is frivolous, atty has duty to reject the case
1. Can’t bring or defend unless a good faith argument exists for extension, modification, or reversal of existing law
a. Look at law’s ambiguities and potentials for change
2. Don’t need to know all facts before discovery, just need enough to make good faith argument – don’t need to believe client will ultimately prevail
3. Frivolous = totally and completely w/o merit for the sole purpose of harassing opposing party (no other substantial purpose)
a. CA  Withdrawal required when atty has knowledge or reasonably suspects client wans to bring case w/o good cause and for harassment
b. MR  Withdrawal required when rep will lead to violation of rules
4. Penalties for bringing frivolous claims:
a. Malicious Prosecution action against you   must prove the underlying action or claim was:
i. Terminated in s favor
ii. Prosecuted w/o probable cause
1. Majority – would a reasonable atty have pursued claim?
2. Minority – did atty know that claim was frivolous?
iii. Initiated or pursued w/ malice, AND
1. Can also be inferred from lack of probable cause
iv. Resulted in damages to 
3. Models of the A-C relationship
a. Traditional “Lawyer-Centered” Model
i. Lawyer is dominant party, assessing best course of conduct for client
ii. Client is passive, relying on judgment of lawyer
iii. Lawyer identifies the problem and solution
b. Participatory/Collaborative Model
i. Lawyer and client share responsibility
ii. Lawyer solicits frequent client input
iii. Lawyer provides sufficient info to allow client to make informed decision whenever appropriate
c. Hired Gun “Client-Centered” Model
i. Client is dominant, calls the shots
ii. Lawyer is passive recipient of instructions
d. Who makes the decision?
i. Decisions made by client:
1. Acceptance/rejection of settlement offers
2. Plea to be entered in a crim case
3. Waiver of jury trial
4. Whether to testify in crim case
5. Whether to appeal
ii. Decisions made by lawyer:
1. Decisions involving procedure, tactics or strategy (e.g., type of suit to file, which court, whether to grant opposing counsel time extension, scope of discovery)
e. Clients often limit lawyers:
i. Take it to SJ but can’t take depos  probably can’t win w/o depos
ii. Only pay 1K but know work will be more  probably shouldn’t take the case
iii. Not paying for 1st years
iv. Lawyer can’t agree to handle case incompetently  can agree to limited rep, but client needs to understand
1. Can agree to limited representation in phone call, but brief call isn’t reasonable. Time needs to be enough for client to understand (CA doesn’t have exact rule)
4. Concluding the A-C relationship
a. 4 possible ways to end the relationship
i. Ends naturally upon completion of work for which atty was hired
1. Send letter making clear rep is over
ii. Mandatory Withdrawal
1. MR:
a. Representation will violate a rule
b. Atty’s physical/mental condition materially impairs rep
c. Atty is fired/discharged
i. No req to withdraw for past violations disclosed to atty
2. CA:
a. Atty knows/should know client’s intention is to harass 3rd party
b. Atty knows/should know rep will lead to rule violation
c. Atty’s mental/physical condition makes rep unreasonably difficult
i. Permissive if renders it difficult to carry out employment effectively
iii. Permissive Withdrawal
1. MR:
a. Withdraw will not cause material adverse effect on client’s interest
b. Client insists on using atty service for crim/fraud & atty believes it’s crime/fraud
c. Client used atty services to commit past crime
d. Client’s objectives are repugnant or against atty’s beliefs
e. Client fails to substantially meet obligations and atty gave warning about withdrawal – requires substantiality and warning (narrower than CA)
f. Unreasonable financial burden on atty
g. Representation made unreasonably difficult by client
i. Client lying counts under this (MR and CA)
h. Catch-all: other good reason
2. CA:
a. Client insist upon claim or defense that isn’t warranted under law and no good faith arg available
b. Client seeks to pursue illegal course of action
c. Client insists that atty pursue a court of action that’s illegal/violates rules
d. Client renders it unreasonably difficult to carry out rep
e. Client insists atty engage in conduct, in a matter not before tribunal, that is against atty advice or judgment
f. Client breach K obligation to pay fees/expenses – applies to any breach
g. Continued employment likely to violate rules CRPC 3-700(C)(2)
i. Mandatory if it WILL result in violation
h. Inability to work with co-counsel, withdrawal benefits client
i. Lawyers mental/physical condition make it difficult to carry out employment
j. Client agrees to atty termination
k. Limited Catch-All: atty believes, in proceeding b/f tribunal, that tribunal will find existence of other good cause
3. Tribunal Requirements: atty must comply with laws requiring notice and permission of tribunal to withdraw if ordered to represent during lit (to avoid prejudice to client)
a. When ordered to rep, atty must comply notwithstanding good cause to terminate
b. When deciding, cts will look at things like time, whether atty knew of client’s difficulty to pay, unfair prejudice, etc.
iv. Avoiding Prejudice when Withdrawing:
1. Take reasonable steps to protect client’s interest and avoid reasonably foreseeable prejudice
a. Provide client with reasonable notice and time to retain counsel
b. Return paper, property, and unearned advances
c. Even if unfairly discharged, take all reasonable steps to mitigate consequences
d. If withdrawal during litigation, ask for permission from tribunal to prevent prejudice (attach declaration to your motion claiming there is a “disabling conflict”)
v. Client Discharges Attorney
1. General RULE: Client has right to discharge lawyer at any time for any reason
a. Client discharge is a basis for mandatory withdrawal under MR 1.16(a)(3)
b. CA – not expressly covered, but case law gives client right to discharge 
c. Client is not liable for breach of contract for discharge
2. EXCEPTIONS to client’s right to discharge lawyer
a. In litigated matter, court can refuse client’s attempt to discharge to avoid prejudice
b. Discharging appointed counsel may depend on applicable law
c. Client with diminished capacity may lack capacity to discharge atty and discharge may be adverse to client’s interests
vi. Noisy Withdrawal – disaffirming the work
1. Triggering noisy withdrawal  if atty finds out of PAST criminal acts where his services were used, then permissive; if services are CURRENTLY being used for crime, then mandatory – need to disaffirm past work
2. Withdrawal REQUIRED under MR where:
a. Client using lawyers services to commit a financial crime or fraud
b. So withdrawal is mandatory
c. BUT withdrawal along isn’t enough for the lawyer to avoid assisting in client’s scheme AND
d. Disclosure is already permissible under MR 1.6(b)(2) or (3)
e. Lawyer required to take additional steps – including potentially disaffirming an opinion, doc – to avoid assiting in client’s crime/fraud
3. CA: Noisy withdrawal NOT permitted
4. Even w/ noisy withdrawal, atty still required to be sensitive to help facilitate the handoff to another atty:
a. Still have duty of confidentiality
b. BUT, no duty to find a substitute atty for your client
5. EXAMPLE of noisy withdrawal: “I withdraw as attorney of record for John Smith in any pending trx for the Bank of Commerce and disaffirm any work done on his behalf in any trx at the Bank.”
b. Attorney’s Rights after Withdrawal
i. Contract – fees generally determined by contract
1. If minimum determined by contract, atty should receive that
a. JDX Split re Quantum Meruit (recover reasonable value)
i. MR  allows quantum meruit, but even if quantum meruit of atty services is higher, atty can’t recover more than what contract stipulated (Rosenberg)
1. If contingency fee stipulated % of total recovery, and this is lower than quantum meruit, then atty can only get what was stipulated in contract
ii. CA  atty can get quantum meruit recovery NOT limited by contract price
2. Contingency Contract: CA & MR atty’s claim for fees doesn’t accrue until occurrence of contingency (if client loses or recovers nothing, discharged atty gets nothing)
c. Departing Lawyers and Clients:
i. General RULE – up to client to see if they want to continue their relationship with atty (wherever he goes), notice has to be provided to departing lawyer’s current clients (MR re status of matter; CA re significant developments)
1. Departing lawyer can’t disparage firm to convince clients to go
2. Firm and departing atty must take care to protect client’s interests, including those re ending representation
3. Firm can’t create non-compete contracts w/ atty, restricts rights of clients
a. Can’t also create contract that atty must practice w/in traditional area for X # of years (limits lawyers right to practice)

Attorney’s Duties
1. Duty of Competence
a. MR 1.1 – must provide competent representation by “possessing or acquiring the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation”
b. CA CRPC 2-110 – prohibits atty from intentionally, recklessly, or repeated fail to perform legal services with competence
i. Competence = diligence, learning and skill, and mental, emotional, and physical ability reasonably necessary for performance of legal services
ii. Attorneys also have duty of supervision
iii. CLE – 25 hrs every 3 years
c. MR & CA are similar:
i. Allowed to acquire legal knowledge – don’t have to know everything right when client walks in
ii. You can take something on if you believe you can handle it
iii. If skills lacking:
1. Get someone else (associate) to help
2. Acquire knowledge
3. Withdraw or decline
4. Reduce scope
iv. Maintaining competence required – keep up with changes in law and practice, including benefits of relevant tech (take CLEs)
v. Malpractice  failure to perform services competently can be malpractice
1. Legal Malpractice Elements:
a. Lawyer owed  a duty
i. L owes duty of care to client
ii. L owes duty of care to non-clients in limited circumstances (i.e. where 3rd party intended to benefit)
b. Lawyer failed to exercise appropriate level of care
i. Not liable for mere errors in judgment if well informed
c. “But For” Cause: but for L’s conduct,  wouldn’t have been injured
d. Proximate cause: fair to hold L liable for s injury
e. Resulting damages to 
2. Malpractice Insurance:
a. Not all states require it, more are starting to require it though
b. CA – if no malpractice insurance, must inform clients in writing upon engagement if work will exceed 4 hours
3. Can also be sued for breach of fiduciary duty, intentional tort (like misuse of funds, abuse of process, misrepresentation, fraud), breach of contract
4. Defenses would be compliance with law or ethical rules
5. Vicarious liability: law firm liable for injuries caused by employee/atty who was acting in the ordinary course of business or w/ actual or apparent authority
6. Limiting/Settling Liability:
a. MR: (1) atty can’t limit liability in agreement w/ client unless client is represented; AND (2) atty can’t settle liability w/ unrepresented client UNLESS client is given warning about desirability to seek representation and given time to secure proper rep re settlement
b. CA: atty (1) Can’t limit prospective liability w/ client (more strict than MR); AND (2) Can’t settle malpractice suit w/ client unless client informed in writing that he may seek independent advice from other atty and given enough time to do so
2. Duty of Diligence
a. MR 1.3 – atty shall act w/ reasonable diligence and promptness in representing a client
i. Act w/ commitment, dedication, and zeal in advocacy
ii. Control workload to handle each matter competently
iii. Don’t procrastinate
iv. Don’t let personal problems interfere
b. CA (CRPC 3-100) – competence means to apply diligence
c. Note re heavy workload  failure to be diligent can make supervising attys at firm liable b/c they have a responsibility to help associates manage their workload (discipline to all attys in firm who knew of workload problem and did nothing about it)
3. Duty of Communication
a. MR 1.4 – duty of communication part of duty of competence. Atty must:
i. Promptly inform of any decision where informed consent required (i.e., conflict matters, HIPPA stuff, if they want to appeal, etc.)
ii. Reasonably consult re means by which objectives accomplished
iii. Keep client informed re status
iv. Promptly comply w/ reasonable requests for info
v. Consult re limits on lawyer’s conduct if client expects help not permitted by rules/law
vi. Explain matter to extent reasonably necessary to permit client to make informed decisions
vii. Promptly communicate settlement offers
viii. May not be able to consult client before every decision, but must explain actions taken
ix. Advise client when info will be provided
x. Rules/orders may limit info to client (like only atty see highly secret patent info from opposing side)
b. CA (CRPC 3-500) – much less specific re general communications. Atty must:
i. Keep client reasonably informed about significant developments, including promptly complying with reasonable requests for information and copies of significant docs
ii. No discipline for failing to communicate insignificant or irrelevant info
iii. Communication re settlement offers (differs from MR where all offers must be promptly communicated)
1. Oral offers in civil cases if significant
2. All offers in crim matters
3. All written offers in other matters
iv. Rule/orders may limit info you give to client
4. Duty of Confidentiality
a. MR: lawyers must keep client confidences and secrets related to representation UNLESS (1) client gives informed consent, (2) disclosure is impliedly authorized in order to carry out rep, or (3) exception applies
i. MR EXCEPTIONS: atty MAY reveal confidential info related to representation “to the extent the atty reasonably believes necessary” to:
1. Prevent reasonably certain death or substantial bodily harm (need not be “criminal” act like in CA)
a. Could be imminent or substantially certain at a later time
2. Prevent crime or fraud that is reasonably certain to result in financial injury of which the client has used or is using the lawyer’s services
3. Prevent, mitigate, or rectify substantial financial injury reasonably certain to result or that has resulted from crime/fraud where lawyer’s services used in furtherance of
4. Secure legal advice about compliance with ethics rules
5. Establish a claim or defense when atty accused of misconduct/wrongdoing, or to establish a fee
6. Comply with other law or court order
7. To detect conflicts w/ client when atty gets new employment or firm ownership changes, but only disclosure that will not jeopardize ACP or prejudice the client
ii. Reasonable Efforts: must make reasonable efforts to prevent the inadvertent disclosure of, or unauthorized access to, information related to the representation
1. Technology  Reasonable steps to avoid misaddressed emails, inadvertently producing info, and disclosure through metadata
2. Draft Claw-back Agreements to prevent inadvertent disclosure to opposing counsel (especially when disclosing e-docs)
3. If you receive something not meant for you, stop reading as soon as you realize and notify sender
iii. Duties in Inadvertent Disclosure: lawyer receiving confidential or privileged material should refrain from examining the materials any more than is essential to ascertain that they are privileged and should notify sender
1. Must promptly notify senders of inadvertent disclosure
2. Only review as much as necessary to find out that document is privileged
3. Settle issue informally, or seek protective order from court
iv. Clients w/ Diminished Capacity MR 1.4:
1. Must still maintain normal A-C relationship w/ clients who are minors/mental impairment 
2. BUT, can take protective measures like consulting with persons or entities to be able to protect client, when atty reasonably believes substantial physical, financial, or other harm and aty can’t adequately protect alone
3. When speaking to other people, atty allowed to reveal just enough info to protect interests of client (duty of confidentiality still applies)
b. CA CRPC 3-100 & B&P 6068(e): atty shall not reveal info protected by B&P (includes confidences and secrets) w/o the informed consent of the client UNLESS an exception applies
i. EXCEPTION: may reveal info relating to the representation to the extent reasonably necessary to prevent a criminal act reasonably certain to result in death or substantial bodily harm (no disclosure for “substantial financial injury” like in MR)
1. Duty to Counsel (only in CA) = atty should try to persuade client not to commit the act & inform client of intention to reveal info if act is imminent and reasonably certain to result in death/harm
2. Common Law: CA allows atty to reveal confidences to the extent necessary to (1) establish a fee and (2) establish a defense if accused of wrongdoing codified in MR
3. PERMISSIVE RULE  atty has no duty to reveal, and atty who doesn’t isn’t in violation of this rule
c. Important differences btw MR & CA:
i. CA rules only allow discretionary disclosure for criminal act reasonably certain to result in death or substantial bodily harm
ii. CA imposes a duty to counsel where circumstances permit if the lawyer intends to reveal confidential info as allowed by the rule; no such duty under MR
iii. MR contains exceptions relating to substantial financial injury. CA has no such exception.
iv. MR contains a clear exception to reveal information to establish a fee or establish a defense if the lawyer is accused of misconduct or wrongdoing. CA rule contains no such exception, but lawyers are allowed to reveal confidential information for these purposes by CA common law
v. MR requires “noisy withdrawal” in certain circumstances. CA prohibits it.
d. Related Docrines: Attorney-Client Privilege & Attorney Work Product
i. ACP vs. Confidentiality
1. ACP is a rule of evidence protecting against compelled disclosure by subpoena or contempt in a fact-finding proceeding (trial, depo, grand jury, etc)
a. Duty of confidentiality prohibits attorney from voluntarily disclosing info regarding the rep in ANY setting
b. ACP doesn’t apply if client sought your help for purposes of fraud (similar to confidentiality)
2. ACP protects only confidential communications btw attorney and client
a. Duty of confidentiality also protects info regarding client obtained by lawyer from other sources
3. ACP protects against only disclosure of information
a. Duty of confidentiality prohibits both disclosure and use of client info
ii. Work-Product Doctrine:
1. Work product attaches to a doc or other tangible thing (not to a convo)
a. Must have been created in anticipation of litigation and not in ordinary course of biz
b. Must have been created for a party by, or for, counsel or at counsel’s direction
2. When doctrine applies, provides protection against the discovery of the particular document or thing but does not protect the information itself
3. “Pure” or “Opinion” containing mental impressions of attorney  always protected from disclosure unless waived
4. Everything else  subject to balancing test: (1) need for material and (2) inability to obtain by other means, etc.
5. Duty of Candor
a. Duty to disclose adverse law
i. MR 3.3(a)(2): must disclose legal authority in controlling jdx known to lawyer to be directly adverse to position of client and not disclosed by opposing counsel
ii. CA crpc 5-200(b): can’t seek to mislead judge, judicial officer, or jury by an artifice or false statement of fact or law
iii. None of the rules require you to volunteer harmful facts when in an adversary context
1. Might have discovery rules requiring disclosure
2. EXCEPT, in ex-parte situation, have duty to disclose all pertinent facts (CA doesn’t address this)
b. MR Truthfulness in statements to others
i. Cannot make false statement of material fact or law to a 3rd person
c. MR Candor Toward Tribunal:
i. Can’t knowingly make false statements of fact or law to tribunal or fail to correct mistake
ii. Can’t offer evidence atty knows to be false
1. Must take reasonable remedial measures, including disclosing falsity to tribunal
2. If atty knows only part of test will be false, atty can allow wit to present true but can’t allow wit to present false
3. Lawyer may refuse to offer testimony that lawyer reasonably believes to be false
a. Except s testimony in criminal trial – constitutional right
4. Atty must KNOW, not just suspect it’s false  difference btw knowing its false (can’t offer it) and reasonably believing it’s false (may refuse to offer it)
iii. Cannot suppress evidence that he has legal obligation to disclose, and can’t unlawfully obstruct another party’s access to evidence or alter document
1. Make a reasonably diligent effort to comply w/ discovery request
2. Interpret discovery requests as narrowly and as literally as possible
iv. Duty of candor TRUMPS confidentiality in MRs  must reveal falsity of matters to tribunal even if such disclosure breaches duty of confidentiality w/ client
d. CA Candor Toward Tribunal:
i. CRPC 5-200 in presenting matter before the court:
1. Employ means consistent w/ the truth
2. Don’t seek to mislead judge, judicial officer, or jury by false statement
3. Don’t intentionally misquote language of a book, statute, or opinion
4. Don’t cite a case or statute you know is no longer valid
5. Don’t assert personal knowledge of facts at issue (except as a witness in the case)
ii. Discipline for commission of any act involving moral turpitude, dishonesty, or corruption constituting cause of disbarment
e. When false testimony by criminal  is offered
i. MR:
1. Do you “know” that the evidence is false?
a. Have to know it is false (difference btw reasonably know and actually know)
2. Is the evidence at issue “material”?
a. Remedial measures only apply if it’s material
3. Has the evidence at issue already been introduced?
4. If answer to ALL 3 is YES, then you should:
a. Remonstrate – discuss w/ client
b. Remove (if that will solve the problem)
c. Reveal
ii. CA:
1. Cannot reveal to judge/tribunal if perjury already occurred (DIFF btw CA and MR)
2. Duty to discourage client of possible perjury, inform of consequences and attempt to dissuade  if you fail and you know client intends to commit perjury, follow “narrative” approach (but you can seek to withdraw w/ permission)
a. Permit  to testify in narrative manner rather than the usual question/answer format
b. Do not rely on s false testimony in presenting the case (e.g., closing arg)
6. Additional Duties
a. Truthfulness to 3rd parties MR 4.1: in course of rep, atty shall not knowingly:
i. Make false statement of material fact or law to 3rd person, OR
1. Applies to opposing counsel
2. Things that aren’t material can be exaggerated (“puffing”)
3. Not just during litigation, but settlement, ADR, negotiations, etc.
ii. Fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, UNLESS disclosure prohibited by duty of confidentiality
b. Having a non-lawyer working if lawyer looking over work  can do it w/ direct supervision
i. But be careful not to have lawyer assist non-lawyer in practicing law (against the rules)
ii. Lawyer can delegate tasks if supervise – do more than just look over the work
c. Supervising Attorneys: atty will be responsible for other lawyers and non-lawyers conduct IF:
i. The atty is in a supervising position
ii. Ratifies the conduct
iii. Orders the conduct
iv. Has knowledge of the conduct at the time when it can still be mitigated and doesn’t take action to remedy it
v. NOTE: senior/supervising attys can be held liable for subordinate conduct, but nothing in MR or CA rules suggest that a FIRM as a whole can be disciplined for such conduct
1. In other areas, like malpractice and rule 11 sanctions, the firm can be punished
d. Subordinate Attorneys:
i. Under both MR and CA, subordinate attorney can’t escape discipline if he was acting under the supervising attys directions
ii. (1) atty bound by ethical rules notwithstanding that he was under supervision of another atty; (2) atty not in violation of rules if acted in accordance w/ reasonable resolution of a supervising atty regarding an arguable question of professional duty
1. can’t seek protection uner this rule if supervising atty asking subordinate to perform illegal ethical conduct – no arguable question of professional duty
iii. CA: Atty always subject to discipline for willful breach of conduct  no rule permitting atty to follow/blame supervising atty’s directions
1. Attys can’t knowingly assist, solicit, or induce violations of the rules
2. Required to consult when unsure
e. Law Clerks:
i. When firm wants to retain client but has an atty that worked as a clerk on the SAME MATTER, firm asks for consent to have atty work on that case
1. Includes cases that were pending before the judge while atty was clerking
ii. Appearing before the judge you clerked for:
1. Many judges have a policy not to allow former clerks to appear before judge for a period of time
iii. Law clerk can negotiate for employment with parties appearing in front of her judge, BUT needs to inform the judge (judges are banned from negotiating w/ firm appearing before him)
f. Non-Lawyers:
i. Paralegals can do work, but atty needs to do more than just overlook it – be in charge
1. Atty can be held responsible for non-atty conduct and atty needs to make sure non-atty knows what to do & complies with ethical rules
2. Atty will be responsible for non-atty conflict if she knew of it and didn’t ratify
ii. Rules also apply to non-attys not directly employed by firm, but working on firm matters
iii. Duty of competence includes duty to supervise 
g. Respect for Rights of 3rd Persons:
i. Atty won’t use means that have no other purpose but to embarrass/delay/burden a 3rd person
ii. Atty receiving doc relating to rep of atty’s client and knows/should know doc was inadvertently sent shall notify sender
iii. Providing Evaluations to 3rd Parties:
1. Can provide evaluation if:
a. Lawyer reasonably believes evaluation is compatible w/ other aspects of lawyer’s relationship w/ client
b. BUT, if lawyer knows/should know it is likely to affect client’s interests materially and adversely, need informed consent
2. CA has no comparable rule
h. Multi-disciplinary practice:
i. Can’t share fees w/ non-lawyers
ii. Non-lawyer can be included in retirement plan
iii. Non-lawyer can’t own stock in the firm
iv. Can’t create partnerships btw lawyers and non-lawyers
v. MR 5.7 – rules apply when providing “law-related services” (No CA rule equivalent)
1. Do good work, keep up relations with clients, document everything, record of calls, write letters to file, calendar deadlines, adequate research, manage client’s expectations, etc.

CONFLICTS OF INTEREST
Generally, conflicts of interest assure an attorney is not conflicted in exercise of her basic duties – potential conflicts can implicate other duties of atty:
1. Duty of confidentiality
2. Duty to provide competent, diligent representation
3. Duty to exercise independent judgment
4. Duty of loyalty
Possible consequences for failure to identify and resolve a conflict of interest:
1. State bar discipline
2. Civil liability for legal malpractice
3. Disqualification as counsel in litigated matter
4. Inability to collect fees or disgorgement of fees paid
5. Monetary sanctions
6. Reversal of criminal conviction or civil judgment

General Conflicts Rules:
1. MR  atty can’t take case if (1) rep of one client will be directly adverse to another client OR (2) there exists a significant risk that the rep of clients will be materially limited by attys responsibilities to another client, former client, or 3rd person by personal interest of lawyer
a. CONSENTABLE Conflicts – Atty can take rep IF:
i. Atty reasonably believes rep will not be adversely affected
1. If reasonable atty under the circumstances would conclude rep would be adversely affected, then UNCONSENTABLE
ii. Rep can’t be prohibited by law
iii. Rep doesn’t involve claim by one client against another in the same proceeding
iv. Each client gives informed consent after consultation
b. Adverse Economic Interests: can rep 2 clients in separate unrelated matter where only conflict is that they have 2 adverse econ interests (i.e. 2 large market competitors)
2. CA CRPC 3-310 (all rules concerned w/ loyalty)  when there’s a conflict, you may proceed:
a. W/ Written Disclosure – writing informing of facts/consequences/etc)
i. Atty has some relationship w/ party in same matter
ii. Atty knows or should know:
1. Atty previously had relation w/ party or wit in same matter AND that relation substantially affects the rep
2. Atty has or had a relation w/ another that atty knows or should know would be substantially affected by the resolution of that matter
3. Atty has interest in subject matter of rep
b. W/ Informed Written Consent (each client must agree in writing after disclosure)
i. Atty has multiple clients in matter w/ actual or potential conflicting interests
ii. Atty represents clients in different matters where clients’ interests are directly adverse
iii. Atty reping 2+ clients enters into an aggregate settlement of the claims 
iv. Atty wants to accept new employment adverse to client if atty has confidential info material to employment
v. Atty accepts compensation from 3rd party who is not the client, provided: 
1. No interference w/ prof judgment
2. No interference w/ a-c relationship
3. Confidentiality preserved 
3. Informed Consent MR vs. CA
a. MR  informed consent: agreement by a person to proposed course of conduct after atty has communicated adequate info and explanation about material risks of and reasonably available alternatives to the proposed conduct
b. CA  informed written consent: client’s written agreement to the rep following written disclosure, where disclosure is informing the client of the relevant circumstances and of the actual and reasonably foreseeable adverse consequences to the client
4. New Standard for Short-Term Legal Services: Conflict ONLY if you know of a conflict at the time you agree to take on the representation
a. Applies to short-term legal aid programs that can’t afford extensive conflicts check system and need to provide quick legal assistance to clients in need

General Types of Conflicts:
1. Risk of 3rd party interference in the attorney-client relationship
a. When the 3rd party (not the client) wants to pay the lawyer’s fees
i. Circumstances in which a 3rd party might be paying: CLIENT MUST GIVE INFORMED CONSENT (CA requires written informed consent)
1. Legal services agency or other nonprofit
2. Insurance co
3. Corp or govt agency paying for employee’s defense
4. Family member paying for legal services provided to another family member
ii. If someone else pays:
1. Lawyer owes loyalty to ONLY the client, not any 3rd party
2. Attorney must resist effort by 3rd party to interfere in A-C relationship
3. Confidential info must be preserved against disclosures to 3rd parties
b. Insured/Insurer setting: Where the interests of an insurance company threatens the independent judgment of a lawyer – atty might be more loyal to insurance co b/c he wants to retain their business
i. Common goals – both insured and insurer want to reduce liability costs
ii. Possible conflicts btw insured and insurer: settlement, coverage, defense costs
1. Insurer  more concerned about lowest possible amount; may want to settle
2. Insured  doesn’t care about amount so long as w/in limit in coverage, may want to clear her name completely of all liability (not want to settle)
iii. Who is the client?
1. CA  both, the atty has fiduciary duty to both insurance co and insured
2. Other states  the insured is the client
iv. Cumis Counsel  if conflict arises, atty discloses to insured and insurer, then suggests for insured to secure independent counsel – usually insurer will pay
v. CA – need informed written consent if atty has multiple clients w/ actual or potentially conflicting interests
c. Corporation Setting: When a lawyer represents a corporation but has a close professional or personal relationships w/ corp officers or director
i. GENERALLY, all info shared by constituents of corp is protected by duty of confidentiality from disclosure
1. When info shared by employee threatens to do substantial damages to corp:
a. Atty required to communicate w/ board even if info told by employee doesn’t want board to know
b. Atty must give employee “Identity” Warning (“Miranda” type warning) (also in CA)  “corp is her client and the info EE shares with her is not confidential”
i. Warn, then maybe urge EE to reconsider doing the illegal conduct (permissive in CA)
ii. If EE won’t reconsider, then state that atty may need to go to higher authority to disclose info by duty to protect corp
1. Disclosure to higher authority, including highest internal authority in org is permissive in CA
iii. If EE insist, then report to higher authority, and then highest authority if warranted and if atty thinks best for corp (permissive in CA)
iv. If nothing works:
1. MR  if highest authority insists on improper action, lawyer may reveal info to appropriate person outside org
2. CA  if highest authority insists on improper action, or doesn’t act, lawyer has the right and sometimes duty to withdraw (CANNOT REVEAL INFO)
2. MR – if highest authority persists in improper conduct, then atty may disclose to outside party (regulator/govt) as much as necessary to prevent substantial injury to corp – whether or not confidentiality applies
a. Withdrawal allows if use atty’s services for crime
3. CA – if highest authority persists in improper conduct, atty has right, and in some cases the duty to withdraw, BUT atty can’t reveal info to 3rd parties (unlike MR)
4. BUT, atty can’t reveal info regarding crime if instructed to conduct the investigation to address allegations for criminal conduct
ii. Can in-house atty rep individual board members/executive?
1. Yes, if no conflict w/ duty to corp  if there is a conflict, must disclose and get all parties to consent
iii. Securities Lawyers – Sarbanes-Oaxley Act: atty practicing before the SEC must report credible evidence that client is materially violating fed or state securities laws to the board, audit committee, or outside directors if CEO or CLO doesn’t respond appropriately
1. SOX reporting mandatory in some cases, unlike MR
2. May also reveal to SEC under certain circs w/o client’s consent
2. When a lawyer’s interests conflict w/ that of her client
a. Business Trx w/ Client: atty shouldn’t enter into business trx w/ client UNLESS (similar MR and CA):
i. Fair terms and disclosed to client in writing in understandable manner;
ii. Client advised in writing to secure independent/outside counsel and given a chance to do so; AND
iii. Client consents in writing to terms to trx and to role of atty (including her representation of client in trx)
b. Financial Assistance: atty shouldn’t provide financial assistance to client in connection w/ pending or contemplated litigation, EXCEPT:
i. Atty can advance court costs and expenses, repayment contingent on outcome
ii. Atty can pay for expenses of indigent client
iii. Loans:
1. MR  atty can’t lend $ to client
2. CA  can make a loan, but business trx reqs apply (deal fair, disclosed, advised of independent counsel, consents in writing, promise to pay back in writing)
c. When a lawyer has a sexual relationship w/ the client
i. MR  prohibits sexual relationship UNLESS it existed at the beginning of the relationship
ii. CA  Bans sexual relations with client WHEN:
1. Sex is required/demanded as incident to or condition of representation
2. Employs coercion, intimindation, or undue influence
3. Continues rep if sex makes atty perform incompetently
4. Exception to sexual relationships btw spouses or relations that come before A-C relationship
5. No discipline when atty in firm has sex w/ client but doesn’t participate in rep of that client
iii. Sexual relations w/ opposing Counsel
1. MR – can implicate duty of confidentiality and loyalty to client, so rep only allowed after disclosure and w/ informed consent from client
a. Applies to siblings, children, and others w/ personal relationship
2. CA – member can’ rep client in matter where opposing counsel is spouse, parent, child, sibling, person living w/ atty, client of atty, or person with whom member has intimate relationship UNLESS member informs client in writing of the relationship
d. When the lawyer’s personal, political, or religious beliefs threaten the lawyer’s undivided loyalty to the client or competent rep of the client
i. Keep competence and effective advocacy in mind
1. Might be impossible for atty to give detached advice
2. Lawyer can’t refer client to enterprise in which atty has undisclosed financial interest
3. If lawyer in discussion w/ client’s opposing counsel for a job at their firm
e. MR – atty can’t acquire financial interest in the subject matter of the litigation (except for a lien for fees)
f. CA – where atty has interest in subject matter of rep requires written disclosure, BUT
i. Atty can’t be purchaser in a foreclosure or sale where atty is acting as rep of party in the sale
ii. Atty can’t rep seller in foreclosure where buyer is connected to atty
3. Gifts to Atty:
a. MR  lawyer can’t solicit any substantial gift or help prepare instrument giving lawyer or person related to lawyer a substantial gift UNLESS lawyer or recipient is related to the client
i. Look for – making atty executor is not a substantial gift, so she can be atty and execu
ii. If client wants to give atty a big gift like a house in the will, atty must bring in independent counsel
b. CA  member can’t induce a client to make a substantial gift, including a testamentary gift, to the members or the member’s parent, child, sibling, or spouse EXCEPT where the client is related to the atty
i. CAN ACCEPT if did NOT INDUCE client to give gift
ii. CA – can also take financial interest in subject matter of lit w/ written disclosure (client promises to pay in signed writing, and full disclosure rule for biz trx)
4. When a lawyer simultaneously represents 2 or more clients (“concurrent” clients) with conflicting interests
a. Disqualification based on attorney’s inability to fulfill duties to ALL current clients
b. EXAMPLES: if a lawyer reps multiple accident victims who seem to have aligning interests at the beginning but then they diverge
c. If a lawyer reps both a company and its employee when both are named as s
d. 4-step analysis for multiple clients in CIVIL CONTEXTS under MR:
i. (1) Can you effectively rep multiple clients despite potential conflict?
ii. (2) Disclose potential conflict to each client explaining how it can harm each client, disadvantages of having 1 lawyer, and alternatives
iii. (3) Obtain informed consent in writing of all clients in joint rep
iv. (4) If potential client ripens to actual conflict, repeat steps (1) – (3) and remember that you must withdraw if a reasonable atty would advise multiple clients not to consent
1. Atty may continue representing 1 of the clients if the dropped client gives informed written consent of rep of the other client
e. CA CRPC 3-310  all you need is informed written consent to rep multiple clients
f. Aggregation of Settlements for 2+ clients:
i. MR  no aggregation of settlement or plea agreement EXCEPT:
1. Client consents after consultation, including disclosure of the existence and nature of all claims or pleas involved and participation of each person in settlement
ii. CA  can only have aggregate settlement with informed written consent
g. General rule in Crim cases  atty can’t defend 2 s – against 6th amend right to effective counsel
i. If PD has conflict then go to Alternate PD
h. Advance Waiver: biglaw has large clients, but still want smaller clients, so get them to sign advance waiver saying they can withdraw from rep of smaller client if conflict comes up AND smaller client can’t seek to disqualify firm in suit involving larger client
i. Enforcement of advance waiver involves:
1. Sophistication of client
2. Specificity of waiver
3. Scope of waiver 
5. When the interests of former clients and current clients conflict (“successive” representations)
a. Disqualification in this context is based on attorney’s duties to FORMER client
b. When private lawyers switch to firms reping opposing clients
c. MR:
i. Traditional former /current client conflict  can’t rep a client whose interests are materially adverse to former client in the same or substantially related matter UNLESS former client gives informed written consent
1. Substantial Relationship Test: to see if there is a conflict btw former and new client look at:
a. Factual similarity of the cases
b. Legal similarity
c. Nature and extent of atty’s involvement in both
2. If substantial relationship, PRESUMED that atty/firm has confidential info of prior client and firm disqualified
a. Where there is no realistic chance confidences were actually disclosed, presumption leading to disqualification shouldn’t apply
ii. Change of employment conflict  can’t knowingly rep a person in the same or substantially related matter in which firm lawyer used to be at had previously reped a client:
1. Where former client’s interests are materially adverse to the person; AND
2. Lawyer acquired confidential info about the former client that is material to the matter
3. UNLESS former client provides INFORMED WRITTEN CONSENT
iii. Duties to form clients  atty who has formerly reped a client or whose present or former firm has formerly repd a client CANNOT:
1. Use info relating to rep to the disadvantage of former client unless when the rules will allow or when info generally known to public OR
2. Reveal info relating to the rep
3. UNLESS former client provided INFORMED WRITTEN CONSENT
iv. Prospective Client Scenario  can’t rep client with interests adverse to a prospective client:
1. In the same of substantially related matter
2. If lawyer received info from prospective that could be “significantly harmful” to person in the matter
3. Disqualification normally imputed to other attys EXCEPT:
a. Notice – both prospective and affected client given informed consent, confirmed in writing 
b. OR Preventing disclosure and screening  atty receiving disqualifying info took reasonable steps to prevent disclosure of more disqualifying info from prospective client AND
i. Conflicted atty properly screens and gets no fees
ii. And prospective client provided w/ written notice
d. Imputation: generally, no lawyer in a firm shall knowingly rep a client when any one of them practicing alone would be prohibited to reping the client  knowledge of one atty in firm is imputed to every atty in firm
i. Ask (1) is lawyer disqualified out of representation? If so, is entire firm disqualified?
ii. Vicarious disqualification  when whole firm disqualified
1. Sometimes screening won’t be enough to protect confidences when atty was intimately involved in prior matter with former client and is not reping opposing party in same matter
iii. MR  if atty would be prohibited, then whole firm prohibited (paralegals/secretary safe just have to be screened)
1. EXCEPTIONS: no imputation to firm 
a. Personal interest AND won’t present significant risk of materially affecting rep of client by other attys in firm
b. Atty worked at prior firm AND
i. Timely screened (isolation from matter – depends on circumstances) AND receives no fees
ii. AND former client notified (include details of screening, statement of compliance w/ this rule, offer review b/f tribunal, assure quick reply to questions)
iii. AND certificates of compliance provided to former client through screening process – provided by disqualified atty and partner at firm
c. No imputed conflict (law firm may accept rep) if:
i. Conflict based on duties owed to former clients
ii. Arises out of the disqualified lawyer’s association with a prior firm
iii. Disqualified lawyer is timely screened from participation and receives no fee
2. Atty leaving firm w/ client  firm not prohibited from thereafter reping person w/ interest materially adverse to those of client rep’d by former atty and not currently rep’d by firm UNLESS:
a. Matter is same/substantially related to that in which formerly associated atty rep’d client
b. AND any lawyer remaining in firm has info protected by confidentiality to present and former clients that is material to the matter
3. Another options besides screening/no fees/notices/certificate = disqualification may be WAIVED by affected client w/ WRITTEN CONSENT (general conflicts rule – 4 factors to make it consentable)
4. Govt attys and conflicts – less strict b/c would be too difficult for govt to hire
5. Paralegal/secretary (nonlawyer) must be screened, but no imputation
6. Lawyer must be screened based on events before becoming a lawyer (student)
iv. Imputation is a REBUTTABLE PRESUMPTION – must show evidence that ethical screening is adequate
1. Factors for adequate screening:
a. Physical/geo/dept separation (isoltation)
b. Timely prohibitions against and sanction for discussing confidential info
c. Preventing access to confidential info
d. Preventing disqualified atty from sharing profits
e. Continuing edu in prof responsibility
f. No supervisory role of conflicted atty over non-conflicted attys
g. Notice to former client about conflict and screening procedures
v. CA Imputation  not addressed in CRPC, but addressed in case law
1. Kirk case – vicarious disqualification is general rule
a. Courts presume knowledge is imputed to all members of a tainted attorney’s law firm
b. Presumption is rebuttable and can be refuted by evidence that screening will prevent sharing of confidences
i. If tainted attorney was intimately involved in the 1st case and then switches sides to the firm on other side, no amount of screening will work
2. Necessary elements of effective screen:
a. Timely imposed (when conflict arises)
i. Should happen before hiring attorney or taking on rep
b. Preventative measures to guarantee that the info won’t be conveyed
i. E.g., circulating firm wide memo warning staff to isolate the attorney and prevent access to files
3. 5 Typical Elements of an ethical screen:
a. 1) Isolation - physical, geographic, and departmental separation
b. 2) Prohibitions and sanctions against discussing confidential matters
c. 3) Established rules/procedures to prevent access to info/files
d. 4) Procedures preventing disqualified attorney from sharing in profits
e. 5) Continuing edu in prof responsibility
f. Others – no supervisory role over attorneys working on matter, give notice but consent not required
4. Other parties can object to screening
e. When a judge leaves the bench to work at a firm that had cases before her as a judge
i. MR: atty won’t rep anyone in the matter w/ with atty participate substantially or personally in neutral capacity UNLESS all parties give informed written consent
1. Watch whether case was just pending in court in front of judge or if judge acted in administrative matters – not substantially
2. If judge acted in settlement, judge would be privy to confidences not traditionally revealed to judge
ii. MR: if atty disqualified b/c he acted personally and substantially in matter, then imputed to firm UNLESS:
1. Disqualified atty is screened and given no fee
a. BUT, case where no level of screening can protect
2. And written notice to all parties and appropriate tribunal
iii. CA  no specific rule, but case law leads to same conclusion
f. When a govt lawyer leaves to work at a private firm reping clients in disputes w/ govt agency lawyer used to work for
i. MR  subject to ongoing duty of confidentiality, former govt atty can’t rep client in matter in which atty participated personally and substantially UNLESS agency gives informed consent (agency = former client)
1. “matter” is very narrow – involving specific parties
2. Irrelevant if party represent has same interest of govt agency, only relevant is that atty was personally and substantiall involved in the matter
ii. CA  CRPC 3-310 applies to ALL attys:
1. Member won’t accept employment adverse to client/former client, where by reason of the representation member had confidential info material to the employment  get informed written consent
2. Can conduct screening but parties always object and then firm can’t go forward (can’t rebut presumption associated w/ imputed knowledge/conflict)
6. Importance of a Conflicts Check System:
a. Duty to adopt procedures to detect conflicts
b. At minimum, conflicts check system should contain:
i. Names of all current and former clients, including corporate names, names of officers and directors, parents and subsidiaries, name changes, etc.
ii. Names of key witnesses, including expert witnesses
iii. Names of people who have consulted but not yet retained you or your firm
iv. People or corporations with significant $ ties to you or the firm
v. Names of players in any ADR matters you’ve been involved in as a neutral
vi. Subject matter of current and prior representations and lawyer in firm responsible
General Approach to Conflicts Analysis:
1. Identify client or clients
2. Determine whether the conflict exists
3. Decide whether representation may be undertaking despite existence of conflict (i.e. is conflict consentable?)
4. If it is consentable, consult w/ client(s) and obtain informed written consent (or provide written disclosure as required by CA law)
5. If not consentable, determine which lawyers are impacted by the client (i.e., is conflict imputed?) and appropriate remedy, such as declining representation, withdrawal, or screening
a. If more than 1 client is affected, whether lawyer can continue to rep any of them depends on lawyer’s ability to comply w/ duties to former client and lawyer’s ability to adequately rep remaining clients / given duties to former client
b. If withdrawing, remember to ask judge permission when necessary (court appointed, too much prejudice, during or right before trial)

MEDIATION AND ARBITRATION
I. Mediation
a. Neutral party to help resolve conflict
i. Neutral party ahs no ability to impose decision/settlement
ii. No A-C relationship w/ mediator
iii. Lawyer there to help be an advocate for their client
b. Settlement agreement is unappealable and binding
i. Remedy later if something goes wrong would be breach of contract
ii. File a request for dismissal from judge once have settlement
c. Over 90% of cases go to mediation – most sent by court
II. Arbitration
a. More formal proceeding, usually handled by a lawyer
b. Like a minitrial requiring lawyers or parties to present the case and evidence, often lasts for days
c. Arbitrators usually trained lawyers or retired judges
d. Selecting an arbitrator usually done w/ agreement of both parties or their lawyers
e. Arbitration can be binding (rule of arbitrator is final) or nonbinding (start all over in court)
f. 100% confidential unlike trial
g. Usually more defense friendly b/c see repeat customers

ATTORNEY’S FEE & AGREEMENTS
I. GENERALLY, each party bears own legal costs, except when there’s fee shifting provision in contract or statute
II. Model Rules:
a. Contingency fees must be in writing
b. Other fee agreements, such as hourly agreement, don’t need to be in writing
c. No contingency fees allows in criminal cases or certain domestic relations cases
III. CA:
a. Contingency fees must be in writing
b. B&P Code  if it’s foreseeable that total client expenses will be over $1000, in writing
c. Contingency fee agreements allowed in certain criminal and domestic relations cases, but must be in writing
i. Some prohibitions in family code for domestic cases
IV. Retainers: usually initial amount of $ up front to secure atty’s services (and that client has funds)  goes into client trust account
a. Can’t withdraw $ in trust account until client billed and doesn’t dispute billing for that $
b. True retainer = $ paid just to guarantee atty will be available whenever client needs them (generally not refundable and doesn’t have to be deposited into client trust account)
V. Non-billable hours: secretarial work, initial client interview, CLE hours
VI. Setting Fees:
a. MR  no unreasonable fee, but consider:
i. Amount of fee in proportion to value of services
ii. Relative sophistication of atty and client
iii. Client’s informed consent
iv. Losing opportunity costs of taking on other matters
v. Fee customarily charged in the community
b. CA  no illegal or unconstitutional fee, but consider:
i. Same as MR
ii. EXCEPT: does not consider fee customarily charged in community
c. Charging time for learning (research hours)
i. Factor in rate for newer lawyers
ii. Can bill for this time as long as you don’t overbill
iii. Spend all time necessary to come up to competent speed and then eat the time it’s extra
VII. Contingency Fee
a. MR: requires statement of litigation and other expenses to be deducted from recovery, statement containing all percentages
i. Acceptable to consider the amount in controversy
ii. Requires:
1. Signed by client
2. % fee and method of how fee is determined
3. Other expenses described
4. Whether client liable if lose
5. Need to have a written statement after
b. CA: you must specifically say that FEE IS NEGOTIABLE + things like in MR
c. Firing atty b/f case ends  atty gets quantum meruit but not until case settles/contingency comes to pass
d. Land interests can be secured w/ lien as contingency fees
i. BUT in MR, atty can’t directly purchase land from client if land is subject of litigation (allowed in CA as long as biz trx reqs followed)
VIII. Referrals and Referral Fees:
a. Situation 1: refer case to a specialist, but want to stay on pleadings and share in fee b/c it’ll be a great learning experience
i. MR 1.5(e) – permitted if:
1. (1) Split must be in proportion to services performed by each lawyer OR each lawyer must assume joint responsibility for whole matter;
2. (2) Client must agree to split in writing that discloses share each lawyer will receive; AND
3. (3) total fee must be reasonable
ii. CA crpc 2-200 – permitted if:
1. (1) Client must give written consent to fee sharing and be informed as to how fee will be split;
2. (2) fee can’t be higher than it would have been w/o adding new lawyer/firm; AND
3. (3) fee must not be unconscionable
b. Situation 2: ship whole case out to a specialist who will pay me for the work I’ve done on the case up to the point of referral
i. Permitted by CA law, but PROHIBITED BY MRs
ii. CA crpc 2-200 – allows new lawyer to pay referring lawyer a “referral fee” if same 3 requirements above are satisfied
c. Reciprocal referrals (I will refer potential clients to you, if you refer to me)
i. MR permits reciprocal referrals where:
1. Agreement is nonexclusive and is reviewed periodically
2. Client told of agreement and agreement doesn’t create a conflict
3. Agreement doesn’t interfere w/ lawyer’s professional judgment
IX. Termination and fees: client has right to terminate but required to pay for reasonable value of services rendered up until that point
X. Client’s Funds  NO COMINGLING and atty needs to provide detailed explanation before he can take $ as fees for services
a. Best practices:
i. Promptly notify client of fees and funds to be paid
ii. Ask client to come in and endorse check
iii. Explain to client the $ had to be deposited into client trust account
iv. Give client detailed statement of fee bill, if agreed and fees are fair per contract
b. When funds belong in part to client and in part to lawyer, portion belonging to lawyer must be withdrawn at earliest reasonable time after lawyer’s interest becomes fixed
i. Disputed portion not withdrawn until resolved
XI. Client’s Property  must be identified and safeguarded, held w/ care of professional fiduciary
a. Promptly notify client when receive property or funds
XII. Task-based billing – new entry for every task
a. Clients like it b/c they feel like there’s more justification
b. Still shouldn’t bill for a short call
XIII. Block-based billing – bill for 1 client in a block (call, letter, msj = 4 hours; vs. call = 30 mins, msj = 2hrs)

FAIRNESS IN LITIGATION
I. Lawyer as witness: 
a. Generally a lawyer can’t advocate at trial in which they are likely to be a necessary witness EXCEPT:
i. Testimony relates to an uncontested issue
ii. Testimony related to the nature and value of legal services rendered in the case; OR
iii. Disqualification of lawyer would have substantial hardship on client
1. Balancing test:
a. Nature of case
b. Importance of atty’s testimony (consider whether motion to disqualify is tactical)
c. Probability that atty’s testimony will conflict with other wits
d. Effect on disqualification on atty’s client (foreseeability of needing lawyer as wit)
b. Lawyer can act as advocate where another lawyer from the same firm will be wit unless rules on imputation say otherwise
c. Policy – can confuse jury or unduly influence them. Also potential conflict btw atty and client
d. CA  applies only to testimony in front of a jury, recognizes that judges are equipped to mitigate prejudice
i. Atty won’t be advocate before a jury who will also hear his testimony as a wit EXCEPT:
1. Test relates to an uncontested matter
2. Test relates to nature and value of legal services rendered in the case
3. Member has client’s informed written consent (less stringent than substantial hardship test for MR)
II. GENERAL RULE: can’t contact jurors during the case about the same matter, some jdx prohibit communication after as well
a. If inadvertent communication occurs, contact court and opposing counsel immediately
b. Avoid small talk in courthouse and always recognize the jurors and avoid contact/communication with them
i. Discipline can be issued just for speaking w/ juror, not based on substance of convo
III. MR 3.5 – a lawyer shall not
a. Seek to influence judge, juror, prospective juror or other official by means prohibited by law
b. Communicate ex parte w/ such person during proceeding, unless authorized by law/court
c. Communicate w/ juror or prospective juror after discharge if:
i. (1) Communication prohibited by law/ct rules
ii. (2) Juror expressed desire not to communicate w/ atty
iii. (3) Communication involves misrepresentation, coercion, duress, or harassment
d. Engage in conduct intended to disrupt the tribunal
IV. CA
a. CRPC 5-320 – atty shouldn’t communicate directly or indirectly w/ jury during trial
i. Can’t seek to harass or embarrass or influence juror’s actions in future jury service
ii. Can’t conduct investigation of juror or wit in manner likely to influence their state of mind w/ present or future service (includes investigating family of jurors)
b. CA requires you report improper conduct of a juror
i. Same result in MR (“snitch rule” – report unethical conduct of lawyer raising Q of fitness)
V. Talking to jury after trial
a. CA  allows attys to talk to jurors after trial as long as not harassment
b. MR  also allows if no misrepresentation, coercion, duress, or harassment
c. May allow atty to assess if there was an improper verdict
d. CAVEAT – can’t talk about the juror’s thought process during deliberation 
VI. Ex Parte Communications
a. Can’t communicate ex parte w/ judge UNLESS local rules allow it
i. If no local rule allowing it, then speak w/ court clerk and see how the judge would handle this type of communication
b. Can’t communicate about case w/ a person whom lawyer knows is represented by another atty in the same case, unless other lawyer gives consent or atty is authorized to communicate by law
i. If client of opposing counsel calls you, and you know she is represented, you have to terminate the conversation
ii. Communication btw 2 clients who are represented is not prohibited by the rule
iii. Can’t communicate w/ supervisory EEs when the ER is represented, b/c their statements can be imputed to ER or they can be an admission of ER
1. EEs w/ most helpful info will likely be rep’d by ER counsel
2. May be able to communicate w/ lower level EEs:
a. (1) whose statements can’t be imputed to ER
b. (2) who don’t supervise or regularly contact lawyer about the pending matter
c. (3) who have no authority to obligate the organization regarding the matter
3. BUT, can communicate w/ former EEs or constituents (no longer rep’d by in house counsel)  be careful not to breach privilege since former EEs may still be working w/ ERs counsel
VII. Witnesses
a. Payments:
i. Experts  you can pay them for professional services and prep if their payment isn’t contingent on what they say in court or in outcome of case
ii. All  you can compensate for travel time/lost work and give expert wits reasonable pay
iii. Atty can ask certain wits not to voluntarily speak to opposing party if (1) wit is relative, employee, or other agent of client; and (2) atty reasonably believes wit’s interests wont be adversely affected
VIII. Trial Publicity
a. Can’t make statements that have a “substantial likelihood of materially prejudicing” the case
i. Right of reply: Sometimes you might need to correct erroneous publicity not initiated by you or your client that will prejudice your client
ii. Normal topics showing material prejudice (CA):
1. Criminal record, reputation, credibility of wit or 
2. Discussing guilty pleas, confessions, admissions of  in crim trial
3. Performance or results of tests
4. Any opinion as to innocence or guilt of  in crim case
5. Info regarding evidence that atty knows or should know is inadmissible
6. Fact that  has been charged w/ crime, unless provides disclaimer that charge is an accession and that  is innocent until and unless proven guilty
b. MR – prosecutors can’t make statements about crim s that would enflame public opinion of  and work to prevent law enforcement and others from doing the same
i. When prosecutor knows  might have been wrongfully convicted, must tell ct or the office
1. In CA, covering this up would be an act of moral turpitude
2. Prosecutor must disclose evidence negating guilt or mitigating sentence for  to defense counsel if info is unprivileged (except if tribunal relieves this duty)

ADVERTISING & SOLICITATION
I. Advertising  general communication to public at large or to a segment of the public
a. Includes TV, radio, newspapers, billboards, websites, firm stationary, business cards and letterhead
b. Cannot create unjustified expectations on clients
c. Disclaimers may help attys prove ad wasn’t misleading
d. CA has certain types of ads that’ll be presumed false or misleading (atty can rebut)
e. If not misleading, ads are protected under constitution as commercial speech
II. Solicitation  lawyer-initiated personal contact w/ a layperson designed to entice layperson to hire the lawyer, where significant motive is lawyer’s pecuniary gain
a. Includes face-to-face, live phone, and real-time electronic contact (under MRs)
b. Prohibition against in-person solicitation NOT intended to prohibit attorney from participating in social organizations
III. Model Rules:
a. MR 7.1 – no false or misleading communication about lawyer or her services, false or misleading if contains material representations of fact or law, or omits a fact necessary to make statement not materially misleading
i. Truthful statements can be misleading IF they omit other necessary information to make ad truthful as a whole. 
ii. Cannot compare your services to those of other attys if the claims cannot be substantiated.
b. MR 7.2 – (a) lawyers can advertise in various media:
i. Cannot give anything of value to person for recommending lawyer’s services except:
1. Pay reasonable costs of ads allowed by this rule
2. Pay costs to be part of legal service plan, or a non-profit or legally recognized referral service; or 
3. Refer services to other lawyer or other professional with whom you have referral agreement that is not exclusive and that it is disclosed to prospective client. 
c. MR 7.3 – lawyer shall not by in-person, live-telephone or real-time e-media solicit professional employment when motive is lawyer’s pecuniary interest, UNLESS person contacted:
1. is a lawyer
2. has a family, close personal, or prior professional relationship with the atty
ii. no solicitation thru written, recorded, or electronic communication or by in-person, telephone or real-time contact even when not otherwise prohibited by this rule, IF:
1. target of solicitation has made it known that it does not want to be solicited
2. solicitation involves coercion, duress or harassment. 
iii. Every written, recorded, or electronic communication to general public (no attys and no personal/prof relations) needs to have the words “advertising material” on envelope or at end or beginning of recording. 
iv. CA – rutter guide says attorney’s participation in a real time “chat room” doesn’t constitute “in person” solicitation, but under review
· NOTE: attys are not prohibited from participating in social organizations or in conducting seminars, just as long as their only reason to be part of it is to solicit other people (be aware of face-to-face communication, so you may not solicit, but may accept clients if they initiate contact).
d. MR 7.4 – lawyer can state that he practices or does not in certain fields of law, and can state “patent” or “admiralty” atty, but for other specializations, he must be certified by proper and accredited agency and the name of agency must be stated. 
e. MR 7.5 – can’t have firm name that implies connection to gov agency or nonprofit; locations in other jdx must indicate jdx limits on practicing attys (where they can’t practice); can’t use name of public office holder in firm name if person is not active in firm; attys can state that they practice in a partnership or other org when that is the fact.
i. Ex. Two solo practitioners who share office space cannot advertise as if they are a “firm,” this would be in violation of advertising rules. 
f. MR 7.6 – no pay to play contributions where attys contribute to judge’s campaign if contributions were made to gain a public appointment or engagement (like for a public contract to run contracted defender’s office)
IV. California – when CRPC and B&P differ, apply more stringent one
g. CRPC 1-400:
i. Communication: any message or offer made by or on behalf of atty concerning availability of employment directed at former, present, or prospective client
1. Incl. law firm name, stationary, letterhead, biz card, sign, brochure, advertisement directed at general public or any substantial portion thereof, any unsolicited correspondence to any entity. 
ii. Solicitation: means any “communication” (1) concerning the availability for professional employment of member in which significant motive is pecuniary gain and (2) which is (a) delivered in person or by telephone, or (b) directed by any means to a person known to the sender to be represented by counsel in a matter which is subject of the communication
1. Solicitation shall not be made by or on behalf of member to prospective client with whom member or law firm has no family or prior relationship, UNLESS protected by US or CA constitution. 
· NOTE: Solicitation cannot be done through other agents, so atty cannot hire telemarketers to call people and solicit their services or to pass cards in other areas (fear of undue influence is still present)
· Telephone recordings not allowed in CA, but allowed under MR 7.3(c) (restriction specific to “live” telephone conversations
h. CA - False and Misleading: both “communication” and “solicitation” may not be untrue or misleading under CRPC 1-400:
1. May not be untrue, false, deceptive, or which tends to confuse or mislead the public. 
2. Omit facts that, under circs, make solicitation/communication untrue or misleading
3. Expressly state that is a communication or solicitation
4. Be transmitted in a manner which involves coercion, intrusion, duress, compulsion, intimidation, threats, or vexatious or harassing conduct
5. State “certified specialist” UNLESS issued by Board of Legal Specialization or other accredited entity by State Bar, and states complete name of entity granting certification. 
· NOTE: member required to keep advertisements (“communications”) for 2 years on file, and may need to provide them to State Bar to prove statements therein. 
· Standards that Presume Violation of CRPC 1-400:
· Statement with warranties, guarantees, or predictions
· Testimonials without disclaimers stating that there is no guarantee
· Communication made to prospective client in such an emotional or mental state that member knows client cannot make reasonable judgment regarding legal representation 
· Communication transmitted en route to scene of crime, emergency center, or health facility
· Mailing communication whose aim is pecuniary gain without the words “advertisement” in letter or in the envelope
· Name of firm that bears resemblance to gov agency, entity, or non-profit legal services. 
· Stating that member is “of counsel” unless there is continuous, present, and close relationship
· Using a different law firm name other than the one already used in community
· Stating that member/firm is part of legal referral service when it is not. 
· Dramatization that does not include disclaimer “dramatization”
· Saying “no fees for recovery” unless there is disclaimer about costs to client
· If stating that other language is spoken, then member HAS to actually speak that language, or if not then (1) state who actually does and their title and (2) that the person is not member of bar. 
· Communication cannot set a fixed price for a specific service, if atty then charged higher than set price within 90 days of publication, unless a shorter period is specified (if part of yellow pages that prints only once a year, atty has to keep that price for a year, unless shorter time specified). 
i. B&P Code (State Bar Act)
i. Solicitation
1. 6151- runner or capper are persons hired to act as agents for atty for purposes of securing clients
2. 6152 – solicitation prohibited at jails, hospitals, courts, public place, public street, private property
a. does NOT apply to public defenders who present their services to person in custody
3. 6153 – punishment for violations 6152 (jail term of less than 1 year first time, more time and fine second time)
4. 6154 – contracts created by runners or cappers are void (fees recoverable in civil actions)
ii. Advertising
1. 6157 – traditional definitions of “member,” lawyer and advert (same as MR and CRPC)
2. 6157.1 – no untrue, misleading, deceptive, or omission that is deceptive under circs. 
3. 6157.2 – no guarantees or warrantees; contingency fees statements must include cost disclaimer if client required to pay fee after representation (no disclaimer necessary is client not responsible for them).
4. 6157.3 – any advertisement on behalf of member that is paid by someone else must disclose business relationship between member and person paying ad
5. 6157.4 – referral system must disclose if paying members paid additional consideration besides proportionate actual costs, to be part of referral system
6. 6158 – misleading/untrue requirement applies to electronic media (sound, video, etc.)
7. 6158.1 – following statements created a rebuttable presumption that statements are misleading:
a. statement predicting outcome without legal/factual context of specific case
b. depiction of accident scene, injury which may give rise to claim for compensation
c. money recovery received for a client or for prospective client (incl. money symbols)
8. 6158.2 – various biographical statements are in compliance IF not misleading as a whole
9. 6158.3 – if statement of past recovery included, disclaimer regarding the specific facts of case needs to be presented, and state the results will vary if facts are different (disclaimer does not absolve member of liability, BUT it may help rebut presumption).
10. 6158.5 – violation if 6158 is cause for discipline by Bar
11. 6159 – court should report member for discipline to Bar if violated this article
12. 6159.1 – retention of copy of ad for 1 year (since prof. code of conduct is more strict, b/c it requires 2 years, use 2 years)
iii. B&P 6157-6159.2 covers Advertising
iv. B&P 651-6154 cover solicitation
NOTE: when the requirement of the CRPC and B&P differ, apply the more stringent one. 
-Shapero: held that direct-mailed, narrowly-targeted form letters are more like newspaper ads than solicitation (but must include that letter is “advertisement” material under both CA and MR)
V. Duty to Retain Records: CA requires atty keep copies of ads for 1 year, and keep copies of any communication (email, letters) for 2 years. MR doesn’t have this requirement.
a. Bottom line: keep copies in CA for 2 years
b. Applies to all communications under CRPC 1-400(A) including business cards, office signs, print ads, radio and TV ads, internet ads, and websites
VI. Advertising and the Constitution
a. 1st amendment commercial speech doctrine (intermediate scrutiny) protects attorney advertising that is truthful and not misleading (Bates case)
i. Intermediate scrutiny:
1. Show substantial govt interest
2. Regulation must directly and materially advance that interest
3. Regulation must be narrowly drawn to serve that interest
b. 30 day restriction on targeted mail to protect privacy of accident victims and family is constitutional (targets legit govt objective w/o being unduly burdensome) where alternative means for communication about lawyer’s services are available during that time (lawyers can still advertise) (Went For It case)

BAR ADMISSION, DISCIPLINE, & MULTIJURISDICTIONAL PRACTICE:
I. Reporting another lawyer’s violation of the rules
a. Snitch requirement
i. MR  require if substantial, but not if confidential
ii. CA  no requirement like in MR, but has self reporting
1. Atty shall not knowingly assist in, solicit, or induce any violation of ethical rules
2. Atty shall not knowingly advance application to the bar for a person that is unqualified
3. Atty shall not knowingly assist in violation of ethical rules
4. Atty cannot threaten with crim/admin/discipline charges opposing counsel to obtain better outcome for your case
a. Does NOT include threat to initiate contempt proceedings for failure to comply w/ court order
II. Attorney Admissions & Discipline in CA
a. CA Supreme Ct has exclusive authority to regulate admission to practice law in CA and has inherent power to discipline bar members
b. CA Supreme Ct has delegated to the CA state bar the authority to act on court’s behalf in admission and disciplinary matters, subject to sup cts review
c. CA state bar governed by 22 member board of governors
d. Board of governors oversees enforcement of the CRPC and state bar act
III. Requirements of a law license in CA:
a. At least 18 years old
b. Good moral character
c. 2 years of college or the equivalent
d. Register w/ Committee of Bar Examiners
e. Complete legal education requirement, which is satisfied by attending ABA accredited law school
f. Pass the MPRE
g. Pass the CA Bar Exam
IV. What is good moral character?
a. Applicant has burden of establishing that she is of good moral character
b. Includes but not limited to qualities of honesty, fairness, candor, trustworthiness, observance of fiduciary responsibility, respect for and obedience to the law, and respect for the rights of others and the judicial process
c. If something is wrong on application, must correct it – and cannot hide information
d. Rehabilitation – if past criminal or immoral conduct, atty can show he has been rehabilitated and won’t be a threat/danger to public and potential clients
V. MR 8.4 Misconduct:
a. Violate/attempt to violate rules of professional conduct
b. Criminal acts that reflect adversely on lawyer’s honesty, trustworthiness, or fitness as a lawyer
c. Any conduct involving dishonesty, fraud, deceit, or misrepresentation
d. Conduct prejudicial to administration of justice (racial, gender, religious bias in reping client)
e. Stating/implying ability to improperly influence officials
f. Assisting in violation of judicial code
VI. CALIFORNIA Rules of Conduct (good moral character)
a. CRC 9.20 – if atty disbarred, suspended, or resigns, and you willfully fail to do the following, then you are subject to discipline:
i.  Notify all of your clients of your status
ii.  Return all their docs and prop
iii.  Refund any fees not earned
iv.  Notify OC or the adverse parties of your status
v.  Notify all courts in which matters are pending
vi.  Then submit affidavit that you have done all of these things with state bar. 
b. CRPC 1-311: Do NOT hire, associate professionally with/aid a lawyer who you know or reasonably should know is disbarred, suspended, resigned, or involuntarily inactive: EXCEPT that person CAN:
i.  Perform legal research
ii.  Drafting or clerical activities
iii.  May accompany lawyer to deposition or other discovery matter for purpose of providing assistance to active member
iv.  If you are hiring d/s/r member, then notify state bar (also notify of termination)
1. w/o state bar notification, such person can only perform janitorial services, courier, catering, reception, typing/transcription.
c. B&P 6101: Conviction of a Crime
i.  Conviction of crime of moral turpitude is evidence of guilt in disbarment proceeding
1. If criminal case pending, prosecuting party shall notify state bar of pending  action
2. Will then be pursued by Cal. S. Ct., atty will be suspended during time of appeal
d. 6103: willful violation of court order regarding atty professional activities is cause of suspension/disbarment
e. 6104: making unauthorized appearance of atty for a party also cause 
f. 6105 – lending atty name to another person who is not atty constitutes cause for sus/disbar
g. 6106 – any act involving moral turpitude, whether as atty or not
h. 6101.1 – advocating the overthrow of the government
i. 6106.5 – fraud re insurance claims
j. 6101.7 – taking more than 10% of professional athlete’s compensation
k. Certain types of sexual conduct w/ clients
VII. Regulation by Multiple States
a. MR 8.5(a) – lawyer subject to regulation in each state in which lawyer is admitted, provides, or offers to provide legal services
b. If rules of multiple states are in conflict, apply choice of law rules
i.  For conduct in connection w/ a matter pending before a tribunal, rules applied shall be the rules where the tribunal sits
VIII. Services when not barred in CA
a. Legal Services
i. In CA, non-barred person can provide legal services for three years as long as you follow ethical rules and under the supervisory of an atty employed by a qualified legal services provider
ii. Can only provide services to one such LSP
1. LSP is (1) non-profit org incorporated and operated in CA providing free legal services to indigent clients (2) program operated exclusively in CA by law school ABA approved for at least 2 years with funding of at least 20,000 per year to provide services to indigent clients. 
b. In-House Counsel
i. One qualifying institution only—cannot be gov entity or LSP
ii. No court appearances for which pro hac vice appearance is required
iii. Cannot individually/personally represent anyone in the institution
iv. Renew annually, but no limit on how many years
c. Temp as part of Litigation
i. Must already be retained by the client for that matter 
ii. Make clear in advertising that she is not CA-bar approved
iii. Cannot be CA resident, regularly doing business in CA, or have been disbarred/suspended/resigned w/charges pending anywhere
d. Non-Litigation Exception to Transactional Work
i. Already be retained with that client for that matter
ii. Make clear not barred in CA 
iii. Abilities:
1. Material aspect of transaction must take place in state where atty is actually barred 
2. Provide legal advice regarding federal issues or the law of state where you are barred to atty who is admitted in CA
3. Is already employee of client and provides legal assistance to client’s locations/affiliates/subs in CA 
e. Appearance in ADR
i. CCP 1282.4(b) - An attorney admitted to the bar of any other state may represent the parties in the course of . . . an arbitration proceeding in this state, provided that the attorney, if not admitted to the State Bar of California, satisfies all of the following: 
1. (1) He or she timely serves the certificate described in subdivision (c). 
2. (2) The attorney’s appearance is approved in writing on that certificate by the arbitrator, the arbitrators, or the arbitral forum. 
3. (3)The certificate bearing approval of the attorney’s appearance is filed with the State Bar of California and served on the parties as described in this section.” 
f. Counsel Pro Hac Vice
i. If not CA bar member, but in good standing in another state or territory, and has been retained to appear in a particular cause pending in CA, you MAY apply to appear as counsel pro hac vice
1. Active CA bar member MUST be associated as attorney of record
ii. Cannot apply pro hac vice IF:
1. Resident of CA, or
2. Regularly employed in CA, OR
iii. Regularly engaged in substantial business, professional, or other activities in CA
IX. Legal Services Permitted when not barred under MR 5.5
a. General Rule:  Atty not admitted to practice in Jdx shall NOT: (1) establish office or other continuous and systematic presence in jdx, OR (2) hold to public that atty is admitted to practice law in that jdx
i. BUT, atty admitted in any US Jdx and not suspended or disbarred can provide certain temporary services:
1. If associated with atty who is barred in jdx and that atty is actively involved in the legal matter
2. authorized by law or court order to appear in local tribunal or reasonably expected to be
3. ADR arising out of lawyer’s home state practice (and no pro hac vice admission required)
4. catch all if out-of-state practice is reasonably related to lawyer’s home state practice
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