· BEGINNING & ENDING THE ATTORNEY-CLIENT RELATIONSHIP

IS THER AN IMPLIED ATTORNEY-CLIENT RELATIONSHIP?
· Did you volunteer your services? 
· Did you agree to investigate without a disclaimer that investigation is prerequisite to accepting the matter?
· Did the person seek legal advice from you?
· Were you consulted in your capacity as an attorney? 
· Did you give legal advice?  Did possible client rely on that advice?
· Was confidential information disclosed by possible client?
· Did your behavior create a “reasonable expectation” that you consented to representation?
· Have you previously represented that person?
Actual Client vs. Prospective Client	
· MR 1.18 – a prospective client is someone who “consults” a lawyer about forming an attorney client relationship 
· CA – No exact “prospective client” rule – but, see Cal Evid. Code 951, State Bar ethics opinions, etc. 
· Actual Client – someone you have formed A/C relationship with
· (See MR 1.18, Comment 2 re: “unilateral communications”)

AVOID THE INADVERTENT ATTORNEY-CLIENT RELATIONSHIP
· Don’t provide services without an express retainer agreement setting forth, and if necessary limiting, the scope of representation. 
· If you are consulted about a potential problem in a non-office setting, tell the person immediately (before discussing the details of the matter) that the consultation is not appropriate in an informal setting.  If you are competent to offer advice, suggest a formal appointment.   
· Don’t leave a dangling client! If you don’t want the case after a consultation, write a non-engagement letter expressly stating that you are not handling the matter.   
· B&P Code 6068(h): It is the duty of an attorney: “Never to reject, for any consideration personal to himself or herself, the cause of the defenseless or oppressed.”
· MR 6.2, Comment 1 : “A lawyer ordinarily is not obligated to accept a client whose character or cause the lawyer finds repugnant.  The lawyer’s freedom to select clients is, however, qualified.  All lawyers have a responsibility to assist in providing pro bono [] services . . . [and] [a]n individual lawyer fulfills this responsibility by accepting a fair share of unpopular matters or indigent or unpopular clients.”
Accepting Appointments 	
· MR 6.2 – Lawyer shall not seek to avoid appointment except for good cause
· (a) if it causes her to violate disciplinary rules
· (b) if it results in unreasonable financial burden 
LAWYER’S DUTY TO ACCEPT CASES
1. GENERAL PRINCIPLE—A LAWYER IS NOT A PUBLIC UTILITY, SO DOES NOT HAVE TO SERVE EVERY CLIENT WILLING TO PAY
2. EXCEPTIONS UNDER MRs
· Cannot turn down a court-appointed case, except for good cause, such as: (MR 6.2)
· Violation of disciplinary provision or other law
· Imposition of unreasonable financial burden
· Client or cause so repugnant that it likely will impair relationship or lawyer’s ability to    represent client
· Must keep representation if ordered by tribunal notwithstanding good cause for terminating      (MR 1.16(c)) 
· MRs urge every lawyer to do pro bono work (MR 6.1), but not mandatory
3. EXCEPTIONS UNDER CALIFORNIA LAW
· Cannot discriminate in accepting or terminating based on protected characteristics (race, sex, etc.) (CRPC 2-400)
· Cannot for “personal considerations” reject the cause of the “defenseless or oppressed” (B&P § 6068(h) and oath (h))
· Must follow court orders (B&P § 6103)
FRIVOLOUS CLAIMS
· Cannot take a position that is frivolous or in bad faith.
· Cannot bring or defend a case (or cause of action) unless a good faith argument exists for extension, modification or reversal of existing law.
· Relevant rules include:
· MR 3.1: “A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law. A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established.
· MR 1.16(a)(1): Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if: (1) the representation will result in violation of the rules of professional conduct or other law. 
· CRPC 3-200: “A member shall not seek, accept, or continue employment if the member knows or should know that the objective of such employment is: (A) To bring an action, conduct a defense, assert a position in litigation, or take an appeal, without probable cause and for the purpose of harassing or maliciously injuring any person;  or (B) To present a claim or defense in litigation that is not warranted under existing law, unless it can be supported by a good faith argument for an extension, modification, or reversal of such existing law.”
· CRPC 3-700(B)(1): Termination of employment: (B) Mandatory Withdrawal. A member representing a client before a tribunal shall withdraw from employment with the permission of the tribunal, if required by its rules, and a member representing a client in other matters shall withdraw from employment, if: (1) The member knows or should know that the client is bringing an action, conducting a defense, asserting a position in litigation, or taking an appeal, without probable cause and for the purpose of harassing or maliciously injuring any person;  or
· B&P Code § 6068(c): “It is the duty of an attorney to do all of the following:  *     *     * (c) To counsel or maintain such actions, proceedings, or defenses only as appear to him or her legal or just, except the defense of a person charged with a public offense
· CCP §§ 128.5 and 128.7 : 
· 128.5 Every trial court may order a party, the party's attorney, or both to pay any reasonable expenses, including attorney' s fees, incurred by another party as a result of bad-faith actions or tactics that are frivolous or solely intended to cause unnecessary delay. This section also applies to judicial arbitration proceedings under Chapter 2.5 (commencing with Section 1141.10) of Title 3 of Part 3. – 
· 128.7 a) Every pleading, petition, written notice of motion, or other similar paper shall be signed by at least one attorney of record in the attorney's individual name, or, if the party is not represented by an attorney, shall be signed by the party. Each paper shall state the signer's address and telephone number, if any. Except when otherwise provided by law, pleadings need not be verified or accompanied by affidavit. An unsigned paper shall be stricken unless omission of the signature is corrected promptly after being called to the attention of the attorney or party. 
Malicious Prosecution
· Plaintiff must prove that the underlying action or a single claim in the underlying action was:
· terminated in the plaintiff's favor;
· prosecuted without probable cause; 
· initiated or pursued with malice; and  
· resulted in damages to the plaintiff
· Franklin Mint Co. v. Manatt, Phelps & Phillips, LLP, 184 Cal. App. 4th 313 (2010) 
MODELS OF REPRESENTATION
· TRADITIONAL “LAWYER-CENTERED” MODEL:
· Lawyer is dominant party, assessing best course of conduct for client
· Client is passive, relying on the judgment of the lawyer
· Lawyer identifies the problem and the solution
· PARTICIPATORY/COLLABORATIVE MODEL:
· Lawyer and client share responsibility for success
· Lawyer solicits frequent client input
· Lawyer provides sufficient information to allow client to make informed decision whenever appropriate 
· HIRED GUN “CLIENT-CENTERED” MODEL:
· Client is dominant, calls the shots
· Lawyer is passive recipient of instructions
WHO MAKES THE DECISION? (MR 1.2 & Restatement §22(1))
· DECISIONS MADE BY THE CLIENT: concerning the objectives of representation 
· acceptance or rejection of settlement offers
· a plea to be entered in a criminal case
· waiver of a jury trial
· whether to testify in a criminal case
· whether to appeal (not in MR 1.2(a), but consistent with abiding by client’s decisions concerning the objectives of representation)  
· DECISIONS MADE BY THE LAWYER: involving procedure and strategy 
· Decisions involving procedure, tactics or strategy, such as the type of lawsuit to file, the court in which to file it, whether to grant opposing counsel extensions of time, the scope of discovery necessary, etc.
· the type of lawsuit to file
· the court in which to file it
· whether to grant opposing counsel extensions of time
· the scope of necessary discovery
4 Possible Ways to End the Attorney-Client Relationship:
1. Ends naturally upon completion of work for which attorney was hired
· Remember to send letter making clear representation is over!
2. Lawyer is required to withdraw – mandatory withdrawal (“shall”)
· MR 1.16(a) & CRPC 3-700(B) 
3. Lawyer exercises right to withdraw – permissive withdrawal (“may”)
· MR 1.16(b) & CRPC 3-700(C)
4. Client discharges attorney
CLIENT’S RIGHT TO DISCHARGE LAWYER:
· General rule: Client has right to discharge lawyer at any time for any reason.  (MR 1.16, Comment 4)
· Discharge by client is a basis for mandatory withdrawal under MR 1.16(a)(3) 
· Not expressly covered in CA withdrawal rule (CRPC 3‑700(B)), but case law gives client right to discharge attorney 
· Client is not liable for breach of contract
· Exceptions: 
· In a litigated matter, court can refuse client’s attempt to discharge lawyer to avoid prejudice (see, e.g.,  Ruskin case, Wydick pp. 84-85)
· Appointed counsel: “Whether a client can discharge appointed counsel may depend on applicable law.”  (MR 1.16, Comment 5)
· Client with diminished capacity may lack capacity to discharge lawyer and discharge may be seriously adverse to client’s interests (MR 1.16, Comment 6)
What does a lawyer get if he is fired/withdraws?
· Rosenberg: fired attorney gets paid for the reasonable value of his services but can’t recover more in quantum meruit than he would have under the contract.
· CA has quantum meruit recovery that is NOT limited by the contract price
· And under both the MRs and CA law, in contingency fee case, the lawyer’s claim for fee does not accrue until occurrence of contingency
· E.g., If the client loses or recovers nothing, the discharged attorney gets nothing!
· Mandatory v Permissive Withdrawal Re: Violations of CRPC (CRPC 3-700)
Mandatory vs Permissive Withdrawal
· CA: 
· Mandatory withdrawal under CRPC 3-700(B)(2) if lawyer knows or should know that continued employment will result in a violation of the CRPC or State Bar Act
· NOTE: No requirement to withdraw for past violations.
· Mandatory withdrawal under CRPC 3-700(B)(3) when lawyer’s “physical or mental condition render it unreasonably difficult to carry out the employment effectively”
· NOTE: Mandatory withdrawal under MRs where condition “materially impairs the lawyer’s ability to represent the client” (MR 1.16(a)(2))
· Permissive withdrawal under CRPC 3-700(C)(4) when the lawyer’s “physical or mental condition renders it difficult for the member to carry out the employment effectively”
· Permissive withdrawal under CRPC 3-700(C)(2) when continued employment is likely to result in a violation of the CRPC or State Bar Act
·  MR 1.16(a) & MR 1.16(b)
· Mandatory withdrawal under MR 1.16(a)(1) when the representation “will result” in a violation of the MRs “or other law”
· Permissive withdrawal under MR 1.16(b)(2) when the client “persists in a course of action involving the lawyer’s services that the lawyer reasonably believes is criminal or fraudulent” 
· Permissive withdrawal under MR 1.16(b)(3) when “the client has used the lawyer’s services to perpetrate a crime or a fraud” 
WHEN ATTORNEY IS PERMITTED TO WITHDRAW UNDER CA LAW & MRs FOR CLIENT BREACH OF RETAINER AGREEMENT:
· Under CA law, lawyer can withdraw if client “breaches an agreement or obligation to the member as to expenses or fees” (CRPC 3-700(C)(1)(f))
· APPLIES TO ANY BREACH 
· Under MRs, lawyer can withdraw only of client “fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services and has been given reasonable warning that the lawyer has a fundamental disagreement”
· REQUIRES SUBSTANTIALITY AND WARNING
AVOIDING PREJUDICE UPON WITHDRAWAL
· Take reasonable steps to protect client’s interests and avoid reasonably foreseeable prejudice (MR 1.16(d) and CRPC 3-700(A)(2) & (D)(1))
· Provide client with reasonable notice and time to retain counsel
· Return papers, property, and unearned advances
· Even if unfairly discharged, take all reasonable steps to mitigate consequences (MR 1.16, Comment 9)
Competence, Diligence, & Communication:
· MRs:
· MR 1.1 (Competence)
· MR 1.3 (Diligence)
· MR 1.4 (Communication)
· CA:
· CRPC 3-110 (Competence + Diligence)
· CRPC 3-500 (Communication)

MR vs. CA 
· MR 1.1 requires lawyers to provide “competent representation to a client,” by possessing or acquiring “the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.”
· CRPC 3-110 prohibits lawyers from “intentionally, recklessly, or repeatedly fail[ing] to perform legal services with competence,” and defines “competence” as the “diligence,” “learning and skill,” and “mental, emotional, and physical ability reasonably necessary” for the performance of legal services.
To Take or Not to Take a Case
· Possess the learning and skill 
· If learning and skill are lacking:
· Associate in competent counsel (MR 1.1, Comment 2; CRPC 3-110(c))
· Acquire learning and skill prior to rendering services (MR 1.1, Comment 4; CRPC 3-110(c))
· Reduce scope of representation (MR. 1.2(c); CRPC 3-400 Discussion)
· Decline or withdraw from representation
· From California Practice Guide, Professional Responsibility, sections 6:70-6:83-1
· Diligence: MR 1.3: “A lawyer shall act with reasonable diligence and promptness in representing a client.”
· Act with “commitment,” “dedication,” and “zeal in advocacy” (MR 1.3, Comment 1)
· Control workload to handle each matter competently (MR 1.3, Comment 2)
· Don’t procrastinate (MR 1.3, Comment 3)
· Don’t let personal problems interfere (MR 1.3, Comment 1)
· “Diligence” under CA law
· “Competence” means to apply diligence 
(CRPC 3-110(B))
· Communicating with your client is part of competent representation.  - MR 1.4; 
· - CRPC 3-110(A) & 3-500; 
· - B&P Code section 6068 (m)-(n))
· Duty to Communicate under MR 1.4
· Promptly inform of any decision where informed consent is required
· Reasonably consult re: means by which objectives are to be accomplished
· Keep client reasonably informed about status
· Promptly comply with reasonable requests for info
· Consult re: limits on lawyer’s conduct if client expects help not permitted by rules or other law
· Explain matter to extent reasonably necessary to permit client to make informed decisions
· Promptly communicate settlement offers [Comment 2]
· May not be able to consult client before every decision, but must explain actions taken [Comment 3]
· Advise client when info will be provided [Comment 4]
· Rules or orders may limit info to client [Comment 7] 
· Duty to Communicate under CA law
· Much less specific re: general communications (CRPC 3-500)
· Keep client reasonably informed about significant developments, including promptly complying with reasonable requests for information and copies of significant documents (CRPC 3-500/B&P § 6068(m))  
· No discipline for failing to communicate insignificant or irrelevant information
· CA Communication Obligations re Settlement Offers
· Differs from MR where all offers must be promptly communicated (see MR 1.4 & MR 1.2)
· In CA must:	
· Promptly communicate all offers in criminal matters  
· Promptly communicate written offers in other matters
· Oral offers in civil cases should be communicated if they are “significant” 
Failure to perform services competently can be malpractice in either CA or MR jx.
· LEGAL MALPRACTICE ELEMENTS
· Lawyer owed Plaintiff a duty of care.
· Lawyer owes duty of care to client
· Lawyer owes duty of care to non-clients in limited circumstances – e.g., where 3rd party intended to benefit
· The Lawyer failed to exercise the appropriate level of care
· General practitioner v. specialist standard
· Not liable for “mere errors in judgment” if “well informed”
· “But For” Cause (a.k.a. “actual cause”): But for Lawyer’s conduct, Plaintiff would not have been injured.  (case within a case)
· Proximate Cause:  It’s fair to hold the Lawyer liable for Plaintiff’s injury.
· Resulting damage to Plaintiff.
Malpractice Insurance
· Do lawyers have to carry malpractice insurance in all states?
· No
· What obligation do California lawyers have with respect to insurance?
· Must inform clients in writing upon engagement them that lawyer does not have professional liability insurance if anticipate that the work will exceed four hours (CPRC 3-410(A)) 

· MR 5.2:“Responsibilities of a Subordinate Lawyer” 
· A lawyer is always bound by the rules of professional conduct and must always follow the law.  (MR 5.2(a))
· Subordinate attorney can defer to a senior lawyer’s “reasonable resolution of an arguable question of professional duty.”  (MR 5.2(b))
· “If the question can reasonably be answered only one way, the duty of both lawyers is clear and they are equally responsible for fulfilling it.” (MR 5.2, Comment 2)
Multi-Disciplinary Practice
· Cannot share fees with non-lawyers (MR 5.4(a) & CRPC 1-320(A))
· However, non-lawyers may get bonuses, but not a splitting of fees 
· Cannot create partnerships between lawyers and non-lawyers (MR 5.4(b) & CRPC 1-310) 
· A non-lawyer cannot own stock in a law firm and cannot be a director or corporate anything in order to keep the professional independence of lawyers and their clients. Theoretically lawyers are the best people to be aware of their obligations and make decisions pursuant to that not pursuant to a non-lawyer. 
· MR 5.7—Rules apply when providing “law-related services”
· Responsibilities Regarding Law Related Services  
· (a) A lawyer shall be subject to the Rules of Professional Conduct with respect to the    provision of law related services, as defined in paragraph (b), if the law related services are provided: 
· (1) by the lawyer in circumstances that are not distinct from the lawyer's provision of legal services to clients; or 
· (2) in other circumstances by an entity controlled by the lawyer individually or with others if the lawyer fails to take reasonable measures to assure that a person obtaining the law related services knows that the services are not legal services and that the protections of the client lawyer relationship do not exist.
· No CA rule on law-related services
· Non-lawyers can conduct research however they must be supervised by an attorney and must sign off on everything. If they go out on their own they are guilty of practicing without a license, and the supervising attorney who is not supervising would also be in trouble. A lawyer must be in charge of the matter 
· 3 RELATED DOCTRINES
· ACP vs Confidentiality (Basics):
· ACP is a rule of evidence.  (Ca. Evid. Code § 952)
· ACP protects against compelled disclosure by subpoena or contempt in a fact-finding proceeding.  (E.g., civil trial, grand jury, deposition.)  
· In contrast, duty of confidentiality prohibits attorney from voluntarily disclosing information regarding the representation in any setting.
· ACP protects only confidential communications between attorney and client.  
· In contrast, duty of confidentiality also protects information regarding client obtained by lawyer from other sources. 
· ACP protects against only disclosure of information. 
· In contrast, duty of confidentiality prohibits both disclosure and use of client information.
· The attorney-client privilege only comes into play when the government attempts to compel an attorney by way of a subpoena or contempt to disclose a confidential client communication.   
· If the communication from the client to the attorney is in fact privileged under the elements set forth in the Evidence Code, then the government cannot force an attorney to testify about the substance of the communication, unless the client consents to the disclosure or an exception applies.
· Meredith: Where defense counsel alters or removes evidence that he observed or discovered solely because of a privileged communication with his client, the original location and condition of that evidence will not be protected by the attorney-client privilege.
· Olwell: coroner subpoenaed defense attorney to bring all the knives he had relating to his client. He refused claiming privilege. Court said you can hold onto it to make your case but you must give it over. Information which is privileged does not need to be disclosed because it can be obtained in other ways—from other people—if the lawyer is holding evidence then there is no other way to obtain the evidence being hidden by the lawyer. If the evidence is then used at trial the attorney does not have to disclose how he got the evidence so as not to breach ACP. 
· Work-Product Doctrine Basics:
· Work product attaches to a document or other tangible thing (not to a conversation)
· Must have been created in anticipation of litigation and not in the ordinary course of business
· Must have been created by or for a party, by or for counsel, or at counsel’s direction
· When the doctrine applies, it provides protection against the discovery of the particular document or thing but does not protect the information itself
· 2 types of work product: (1) “pure” or “opinion” containing mental impressions of attorney; and (2) everything else
· (1) is protected from disclosure unless waived
· (2) is subject to a balancing test: need for material, inability to obtain by other means, etc.
 Duty of Confidentiality
· MR 1.6 Rule: Lawyers must keep client confidences and secrets unless client gives informed consent, implied authority, or an exception applies.
1. Exceptions: Lawyer MAY reveal confidential information relating to the representation of a client “to the extent the lawyer reasonably believes necessary” to:
· “[P]revent reasonably certain death or substantial bodily harm”
· McClure: no violation of lawyer’s duty nor ineffective assistance of counsel in Oregon when he ‘reasonably believed’ the children were alive and that disclosing their location would prevent his client from gaining murder charges if the children died. Dissent said it was a violation b/c no reasonable lawyer would have believed that the children were alive and that he did not investigate further on purpose. 
· Prevent reasonably certain substantial financial injury as a result of client crime or fraud in furtherance of which the client has used or is using the lawyer’s services
· Prevent, mitigate, or rectify substantial financial injury certain to result or that has resulted from client crime or fraud in furtherance of which the client has used the lawyer’s services 
· Secure legal advice about compliance with ethics rules
· Establish a claim or defense when the lawyer is accused of misconduct or wrongdoing, or to establish a fee
· “[C]omply with other law or a court order”
· Newer 7th exception re: detection of conflicts
2. “Noisy Withdrawal”
· Required in very limited circumstances under the MRs where: 
· (1) client is using the lawyers services to commit a financial crime or fraud; 
· (2) so withdrawal is mandatory;
· (3) but withdrawal alone is not enough for the lawyer to avoid assisting in 	client’s scheme; and 
· (4) disclosure is already permissive under MR 1.6(b)(2) or (3).  
· In that circumstance, the lawyer is required not only to withdraw, but to take additional steps – including potentially disaffirming an opinion, document, or the like – to avoid assisting in a client’s crime or fraud. 
· Relevant MRs include: MR 1.6(b)(2)-(3) & Comment 17; MR 1.2(d) & Comment 10; MR 3.3(b) & Comment 10; MR 4.1(b) & Comment 3 
· CRPC 3-100 & B&P Code § 6068(e): Rule: Lawyer shall not reveal information protected by B&P Code 6068(e)(1) (which includes client confidences and secrets) without the informed consent of the client unless an exception applies.
1. Exception:  Lawyer may reveal confidential information relating to the representation of a client to the extent reasonably necessary to prevent a criminal act reasonably certain to result in death or substantial bodily harm to an individual. 
· Duty to Counsel - Before revealing confidential information to prevent the criminal act, a lawyer shall, if reasonable under the circumstances:
· Try to persuade the client not to commit or continue the criminal act
· Inform the client of the lawyer’s intent to reveal the information regarding the belief that a criminal act is imminent that is reasonable certain to result in the death or substantial bodily harm to an individual
· Lawyers who choose not to reveal confidential information as allowed by this rule do not violate the rule.
2. ALSO IN CA: California common law allows lawyers to reveal certain confidential information to the extent necessary to:  
· Establish a fee
· Establish a defense if accused of wrongdoing or misconduct
· IMPORTANT RULE DIFFERENCES
· CA rules only allow discretionary disclosure for criminal act reasonably certain to result in death or substantial bodily harm
· CA imposes a duty to counsel where circumstances permit if the lawyer intends to reveal confidential information as allowed by the rule; no such duty under MR
· MR contains exceptions relating to substantial financial injury.  CA has no such exception.
· MR contains a clear exception to reveal information to establish a fee or establish a defense if the lawyer is accused of misconduct or wrongdoing. CA rule contains no such exception, but lawyers are allowed to reveal confidential information for these purposes by CA common law
· MR requires “noisy withdrawal” in certain circumstances.  CA prohibits it.
· MAJOR DIFFERENCE BETWEEN CA RULES AND MR BECAUSE NOISY WITHDRAWAL IS NOT PERMITTED IN CA 
· CA Withdrawal vs. MR “Noisy Withdrawal”
· CA Withdrawal:  “I withdraw as attorney of record for John Smith in any pending transaction for the Bank of Commerce.” 
· This is not a noisy withdrawal – it preserves confidentiality.
· MRs “Noisy Withdrawal”: “I withdraw as attorney of record for John Smith in any pending transaction for the Bank of Commerce and disaffirm any work done on his behalf in any transaction at the Bank of Commerce.” 
MR AMENDMENTS ON TECHNOLOGY & CONFIDENTIALITY
· MR 1.1, revised Comment 8 - to maintain competence a lawyer must “keep abreast of changes in the law and its practice, including the benefits and risks associated with relevant technology”
· MR 1.6(c) & revised Comments 18-19 - lawyer shall make “reasonable efforts” to avoid inadvertent or unauthorized disclosure of or access to confidential information
· MR 4.4(b) & revised Comments 2-3 - lawyer’s duty with respect to inadvertently disclosed information, specifically including “misaddressed” emails, inadvertently produced information, and metadata
· Inadvertent sending of stuff 
· General rule: do not look at the document beyond being able to tell you whether it is privileged or relevant. Must notify the sender and failing to notify will have ramifications. You may be disqualified from representing your client. 
· MR: a lawyer to gets a document or electronic information who should reasonably know that the sender did not mean to send the information, you need not send it back, inform them, etc. 

· Clawback provision: you can agree during the course of representation of a client to have a clawback agreement. You try to get information that you inadvertently sent to the other side back. Happens a lot in big litigation. Usually on the firm who accidently produced it to realize that this happened and to get it back (approx. 10 days) 
Conflict of Interest 
· Conflict of interest rules assure an attorney is not conflicted in the exercise of his or her 
basic duties, including:
· Duty of confidentiality (MR 1.7, Comments 18 & 30)
· Duty to provide competent, diligent representation (MR 1.7, Comment 15 noting that some conflicts interfere with counsel’s competence and diligence)
· Duty to exercise independent judgment (MR 1.7, Comment 1 regarding potential for conflict to implicate duty of independent judgment)
· Duty of loyalty (MR 1.7, Comment 1)
· A Challenging Area of Legal Ethics 
· “Conflict of interest law is complex and subtle.  While a careful lawyer should not have difficulty in complying with most of the applicable rules of professional conduct, even sophisticated counsel trying to comply with the rules regarding conflict of interest must make difficult and uncertain decisions.”  
·  In re Muscle Improvement Inc., 437 B.R. 389, 392-93 (Bankr. C.D. Cal. 2010).
· Possible consequences of failure to identify and resolve a conflict of interest include:
· State bar discipline
· Civil liability for legal malpractice
· Disqualification as counsel in a litigated matter
· Inability to collect fees or disgorgement of fees paid
· Monetary sanctions
· Reversal of a criminal conviction
· Reversal of a civil judgment
· MR 1.7(a) prohibits taking on a client if:
1. Representation of one client will be directly adverse to another client; OR
2. Significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to 
· Another client 
· A former client 
· A third person
· Personal interest of the lawyer

GENERAL TYPES OF CONFLICTS: Lawyer-client conflicts fall into 4 categories:
(1) Risk of third party interference in the attorney-client relationship, for example :
· When a 3rd party (not the client) wants to pay the lawyer’s fees
· Where the interests of an insurance company threatens the independent judgment of a lawyer
· When a lawyer represents a corporation but has a close professional or personal relationships with a corporate officer or director
 (2) When a lawyer’s interests conflict with that of her client, for example:
· When a lawyer’s financial interests conflict with those of a client, such as doing business with a client 
· When a lawyer has a sexual relationship with the client
· When the lawyer’s personal, political, or religious beliefs threaten lawyer’s undivided loyalty to the client or competent representation of the client
 (3) When a lawyer simultaneously represents 2 or more clients (“concurrent” clients) with conflicting interests, for example: 
· If a lawyer represents multiple accident victims who seem to have harmonious interests at the outset but whose interests diverge as the case progresses
· If a lawyer represents both a company and its employee when both are named as defendants in a lawsuit
· One lawyer representing multiple clients in one case 
· Same duties of diligence, competence, etc. to each client. You cannot prioritize your clients.  
· What happens when client’s interests end up diverging?
· Clients want different remedies 
· One client wants to settle, one wants to litigate 
· The clients do not have privilege in regards to the other clients. 
· Can represent multiple clients as long as there are no conflicts. 
· Step 1: can you effectively represent multiple clients despite potential conflict?
· If yes then go to step 2
· Step 2: disclose potential conflict to each client explaining how it can harm each client the disadvantages having one lawyer and alternatives 
· Step 3: obtain informed consent confirmed in writing of all clients to joint representation 
· Step 4: if the potential conflict ripens into action conflict, repeat repeated steps 1-3, and remember that you must withdraw if a reasonable lawyer would advise multiple clients not to consent 
· Note: lawyer may continue representing one consenting client but only if dropped client gives informed written consent to continuation (MR 1.9 a and comment 1) before we have begun major work on a case. You can’t use the consenting party’s confidential information against him. 
· Californian 3-310c equivalent: “(C) A member shall not, without the informed written consent of each client: (1) Accept representation of more than one client in a matter in which the interests of the clients potentially conflict;  or (2) Accept or continue representation of more than one client in a matter in which the interests of the clients actually conflict; or (3) Represent a client in a matter and at the same time in a separate matter accept as a client a person or entity whose interest in the first matter is adverse to the client in the first matter.
· If there is a conflict and still all consent to having one lawyer, you still can’t represent because the parties are adverse and this is not a consentable matter 
(4) When the interests of former clients and current clients conflict (“successive” representations), for example:
· When private lawyers switch to firms representing opposing clients
· When a judge leaves the bench to work at a firm that had cases before her as a judge
· When a government lawyer leaves to work at a private firm representing clients in disputes with the government agency for whom the lawyer used to work
· MR 1.9(a): Shall not represent a client whose interests are materially adverse to a former client in the same or a substantially related matter unless the former client gives informed written consent
· MR 1.9(b): Shall not knowingly represent a person in the same or substantially related matter in which a firm with which lawyer formerly associated had previously represented a client
· Where the former client’s interests are materially adverse to the person; and
· Lawyer acquired confidential information about the former client that is material to the matter
· Unless former client provides informed written consent  
· MR 1.9(c): A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not
· Use information relating to the representation to the disadvantage of former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; OR
· Reveal information relating to the representation except as Rules would permit or require with respect to a client  
· Unless the former client provides informed written consent  (Comment 9) 
· MR 1.18: A lawyer, or any lawyer associated with the affected lawyer, shall not represent a client with interests adverse to a prospective client
· In the same or a substantially related matter
· If the lawyer received information from the prospective client that could be “significantly harmful” to that person in the matter (MR 1.18(c) & Comment 6)
· Disqualification imputed, except as provided in 
MR 1.18(d))
· However, representation is permissible where
· Consent: Both the affected client and the prospective client have given informed written consent (MR 1.18(d)(1)); OR
· Screening: Lawyer who received the information (a) took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary; (b) is timely screened from the matter; and (c) is not apportioned any part of the fee; and prompt written notice is given to the prospective client (MR 1.18(d)(2))
· CA 3-310e: can’t take on a client if that employment is adverse to a former client if you obtained confidential information from a former client that is adverse to the new employment unless the former client gives informed written consent
· Rosenfeld: substantial relationship standard. A former client does not have to affirmative prove that they disclosed inform to their former client. It is enough to show that the former and current matter are substantially related. If they are, then we will assume that confidential information has gone into the hands to the attorney, and thus unless they rebut that presumption, he can’t represent the party against them. Factors: 
· Factually related 
· Legally related 
· Nature and extent of the attorney’s involvement 
· CA similar in this regard, but gets there on case law. 
· Anatomy of CRPC 3-310: CRPC 3-310 defines specific situations in which an attorney’s loyalty to an individual client or former client may be impaired and requires the attorney to take specific steps to address each specific situation
· Written disclosure required
· Informed written consent required
· Written Disclosure Required Under CRPC 3-310 (B): 
1. Lawyer has a legal, business, financial, professional, or personal relationship with a party or witness in the same matter
2. Lawyer knows or reasonably should know that: 
· She previously had a legal, business, financial, professional, or personal relationship with a party or witness in the same matter AND 
· That relationship would substantially affect her representation 
3. Lawyer has or had a legal, business, financial, professional, or personal relationship with another person or entity the lawyer knows or reasonably should know would be affected substantially by resolution of the matter
4. Lawyer has or had a legal, business, financial, or professional interest in the subject matter of representation

Waiver 
· You can have client agree that if a conflict between an old and new client, you will stick with the old client and that the new client can’t make you withdraw or the firm 
· Courts looks for 
· sophistication of client waiving
· Specificity of waiver and
· Scope of waiver 
· Does it waive all conflicts?
· Is it narrow?

GENERAL APPROACH TO CONFLICTS ANALYSIS:
1. Identify client or clients
2. Determine whether conflict exists
3. Decide whether representation may be undertaken despite existence of conflict (i.e., is conflict consentable?)
4. If so, consult with client(s) and obtain informed written consent (or provide written disclosure as required by CA law)
5. If not, determine which lawyers are impacted by the conflict (i.e., is conflict imputed) and appropriate remedy, such as declining representation, withdrawal, or screening.
Lawyer can represent clients despite conflicts if 4 conditions in MR 1.7(b) are satisfied
· 4 Conditions in MR 1.7(b):
1. Lawyer reasonably believes she will be able to competently and diligently represent each client 
· Would a reasonable lawyer looking at the facts conclude that the client’s interests would be adequately protected in light of the conflicts?
· If not, the conflict is “unconsentable” – client consent will not cure the conflict
2. Representation is not prohibited by law
3. Representation does not involve asserting a claim by one client against another represented by the lawyer in same litigation or proceeding
4. Each client gives informed written consent
Informed Written Consent Required
· Lawyer has multiple clients in a matter with actual or potentially conflicting interests 
(CRPC 3-310(C)(1)-(2)) 
· Lawyer represents clients in different matters where the clients’ interests are directly adverse (CRPC 3-310(C)(3)) 
· Lawyer representing 2 or more clients enters into an aggregate settlement of the claims of or against the clients (CRPC 3-310(D))
· Lawyer wants to accept new employment adverse to a client or former client if she has confidential information material to the employment  (CRPC 3-310(E))
· Lawyer accepts compensation from a third person who is not the client, provided
1. There is no interference with the lawyer’s professional judgment
2. There is no interference with the attorney-client relationship
3. Confidential information is preserved 
(CRPC 3-310(F))
Informed Consent, Writing, and Disclosure
· CAL. RULE 3-310(A)(1) & (2). AVOIDING THE REPRESENTATION OF ADVERSE INTERESTS: (A) For purposes of this rule: (1) “Disclosure” means informing the client or former client of the relevant circumstances and of the actual and reasonably foreseeable adverse consequences to the client or former client; (2) “Informed written consent” means the client’s or former client’s written agreement to the representation following written disclosure;  MR 1.0(e) “Informed consent” denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct. 
· MR 1.0(e) “Informed consent” denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.
· CAL. RULE 3-310(A)(3). AVOIDING THE REPRESENTATION OF ADVERSE INTERESTS : “(A) For purposes of this rule:  (3) ‘Written’ means any writing as defined in Evidence Code section 250.”  
· CAL. EVIDENCE CODE § 250. WRITING: “‘Writing’ means handwriting, typewriting, printing, photostating, photographing, and every other means of recording upon any tangible thing any form of communication or representation, including letters, words, pictures, sounds, or symbols, or combinations thereof.” 
· MR 1.0(n) “Writing” or “written” denotes a tangible or electronic record of a communication or representation, including handwriting, typewriting, printing, photostating, photography, audio or videorecording and e-mail. A “signed” writing includes an electronic sound, symbol or process attached to or logically associated with a writing and executed or adopted by a person with the intent to sign the writing.
Circumstances in which a third party might be paying the bills:
· Legal services agency or other nonprofit
· Insurance company 
· Wausau: dispute of what was covered under the policy. General rule is that the insurance company covers under a reservation of rights—tentatively cover you and this if it turns out that the policy does not cover it, they will duke it out later. Counsel retained by an insurer to defend the insured has two clients—duty to the insurer and the insured. However, different stat3es have different rules to this regard. The policy holder is always the client, but in some cases, the insurance company will be too. Cumis counsel do not as a matter of law have a relationship with the insurer that preclude such counsel from representing the insured in coverage disputes adverse to the insurer. 
· Corporation or government agency paying for employee’s defense
· Family member paying for legal services provided to another family member
· IF SOMEONE OTHER THAN CLIENT 
FOOTS THE BILL: 
· The lawyer owes loyalty only to the client, not to any third party. 
· The attorney must therefore resist any effort by a third party to interfere in the attorney-client relationship. 
· Applicable Rules:
· MRs 1.7(a)(2), 1.8(b) and (f), 5.4(c)
· CRPC 3-310 (A) and (F)
Compensation from 3rd Parties
A. Lawyers shall not accept fees from a 3rd person who is not the client unless: 
1. There is no interference with the lawyer’s professional judgment or the A/C relationship;
2. Confidential information is preserved; and
3. The client provides informed consent 
a. NOTE:  DO YOU NEED A WRITING?
i. MRs require informed consent confirmed in writing under some circumstances
ii. CA always requires informed written consent
SOX & THE SEC REGULATIONS
· SOX applies to lawyers “appearing and practicing before the SEC” (defined broadly) 
· Securities lawyers must report credible evidence that client is materially violating federal or state securities laws to the board, audit committee, or outside directors if Chief Legal Officer or CEO does not give an appropriate response during investigation of potential violations
· SOX reporting is mandatory in some cases, unlike MR 1.13, which gives lawyers some discretion on how to proceed
· Securities lawyer may also reveal to SEC under certain circumstances without the client’s consent
Conflict in representing corporations
· Basic conflict analysis: who is the client: the corporation 
· MR 1.13 & CA 3-600: organization as a client 
· Not the shareholders, not the directors, not the officers 
· Although officers can be authorized to transact business on behalf of operation, but the in-house counsel owes a duty of loyalty not to officers or directors, but rather to the entity. The president of a corporation is not the client, but rather just the human link to the entity who is the client 
· As long as there is no conflict then you can represent a director and the corporation at the same time, but must do a conflict check first
· If an officer, director, etc. decides on illegal action which is not in the corporations (your client’s) best interest:
· Under MR: You must explain to the president that they are not the client, that the corporation is the client—that you cannot protect his confidences because he is not your client (identity/Miranda type warning). 
· Note: Also required under CRPC 3-3600(D).
·  It may be appropriate to urge him to reconsider his actions. 
· Note: Urging reconsideration is also permissive under CRPC 3-600(B)(1).
· If he still insists on going forward with an illegal plan, assuming it is in the best interest of the client, under the MRs she needs to report to a higher authority in the organization and, if warranted, to the “highest authority” that acts on behalf of the corporation because her duty is to her client which is the corporation 
· Note: Disclosure to a higher authority, including to the highest internal authority in the organization is permissive under CRPC 3-600(B)(2) .
· If he keeps urging her to do something illegal, the attorney must inform the board. Assuming it is in the best interest of the client under the MR she must report to the higher authority in the organization, if warranted, to the highest authority that acts on behalf of the corporation.
· If he discharges her or if she decides to withdraw, she still must proceed in a way that the highest authority is informed of the discharge or withdrawal under 1.13e. 
· It’s always in the corporation’s best interest to not commit crime or have liabilities. 
· And if that does not work then under MR if the highest authority insists on improper action the lawyer may reveal the information to the appropriate person outsize the organization. 1.13c
· Under CA law if the highest authority insist son improper action or refuses to act, the lawyer has the right and in some cases the duty to withdraw 
· Also under Ca law the attorney cannot reveal the information
Business transaction with a client through two intermediaries 
· A lawyer shall not represent a client absent disclosure if her personal interests are affected  
· Must let the client know of the conflict of interest, get informed consent in writing, and advising them to get outside counsel and consider any ‘business transaction’, as well as reasonable time to get/consult independent counsel 
· Fair terms, fair market value to ensure fair value. 
· If litigation is contemplating or pending, then a lawyer shall not provide financial assistance to a client except for contingency fees, and court costs and expenses of litigation 
· MR 1.8(e) & Comment 10 would prohibit loan if money loaned had something to do with litigation.
· In CA, lawyer may make loan provided rules complied with, including client promise to repay (CRPC 4-210(A)(2)).  But would also be subject to CRPC 3-300, which is the full disclosure rule for business transactions.
· MR 1.8(i) prohibits a lawyer from acquiring a financial interest in the “subject matter of the litigation” that lawyer conducts on behalf of client (except for a lien for fees or a contingency fee)
· CRPC 3-310(B)(4) requires written disclosure where lawyer has this type of interest in the subject matter of the representation
· Also subject to requirements of CRPC 3‑300 (business transaction with a client rule)
Things to consider when doing business with clients 
· Will your transaction undermine your professional judgment in the case?
· Will the client feel that owning will still keep their interest at heart?
· Would you view the litigation the same way if you did not own?
· Would you take more or less risk if you didn’t have an interest?
· LOYALTY AND INDEPENDENT JUDGMENT 
· You can take an interest from a client as a contingency fee after litigation is won 
· Contingency fees do not have to be cash, but as far as the conflicts we still think it’s mushy and stinky
Clients and Gifts 
· MR 1.8(c): “A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client.”
· CRPC 4-400: “A member shall not induce a client to make a substantial gift, including a testamentary gift, to the member or the member’s parent, child, sibling, or spouse, except where the client is related to the member.”
· Basically: No large gifts without getting separate counsel, consent, and even then client can disaffirm gift, etc. Small insignificant gifts ok, testamentary gifts not ok, but executor ok 
Sexual Relationships with Clients 
· MR 1.8(j) prohibits a sexual relationship unless it existed at the beginning of the relationship
· CRPC 3-120:
· Bans sexual relations with client under certain circumstances in (B)(1)-(2) 
· But (B)(3) permits sexual relations with client unless it causes the member “to perform legal services incompetently in violation of rule 3-110”
· And (C) makes an exception for spouses and relationships that predate the attorney-client relationship
· NOTE: B&P Code § 6106.9 makes the rules of CRPC 3-120 into a statute and declares that violation is cause for discipline
Relationship with Lawyer 
· If lawyer vs lawyer related by blood or marriage, need informed written consent from parties. If lawyer vs lawyer’s partner related ok. The whole firm will not be disqualified because disqualification is personal not imputed to the entire firm. 
Imputed Conflicts: MR
· MR—General Rule:  No lawyer in a firm shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by MR 1.7 or MR 1.9
(MR 1.10(a))  
· “Firm” includes a private firm and other groups of lawyers who practice closely together, such as in a corporate law department, legal aid office, or prosecutors’ or public defenders’ office 
(MR 1.10 Comments 2-4 & MR 1.0(c))
· MR: Exceptions 
· MR imputed conflicts - “Personal Interest” Exception 
· No imputed conflict 
· Where the conflict is based on Personal interest of the disqualified lawyer AND 
· Does not present a significant risk of materially limiting representation of client by the remaining lawyers in firm (MR 1.10(a)(1))
· Conflict is based on duties owed to former clients under MR 1.9(a) or (b)  (MR 1.10(a)(2)) 
· Conflict arises out of the disqualified lawyer’s association with a prior firm  (MR 1.10(a)(2))
· Disqualified lawyer is timely screened from any participation in the matter  (MR 1.10(a)(2)(i))
· Disqualified lawyer is apportioned no fee from the matter  (MR 1.10(a)(2)(i)) (cont.)
· Prompt written notice is given to any affected former client stating (MR 1.10(a)(2)(ii)
· The screening procedures
· Firm’s and lawyer’s compliance
· That review before a tribunal may be available
· Firm’s agreement to respond promptly to written inquiries or objections by former client 
·  The screened lawyer and a partner in the firm provide the former client with certifications of compliance with the MRs and with the screening procedures at reasonable intervals upon written request and upon termination of the screening procedures. (MR 1.10(a)(2)(iii)) (cont.)
· Where lawyer is no longer with firm, firm is not prohibited from later representing a person with interests materially adverse to those of a client represented by that lawyer and not currently represented by the firm unless
· Matter is same or substantially related to that in which the lawyer represented the client; and 
· Any lawyer remaining in firm has information protected by MR 1.6 and 1.9(c) that is material to the matter  (MR 1.10(b))
· Waiver by client under conditions stated in MR 1.7 (MR 1.10(c) and Comment 6)
· Lawyer determines representation not prohibited by MR 1.7(b)
· Each affected client gives informed written consent
· Person prohibited from involvement is a nonlawyer, such as a paralegal or secretary (MR 1.10 Comment 4)
· Person must be screened, but no imputation
· Lawyer is prohibited based on events before became a lawyer, such as while a law student (MR 1.10 Comment 4)
· Lawyer must be screened, but no imputation
· IMPUTED CONFLICTS in ca
· CA—With the exception of CRPC 1-650, not in CRPC, but in case law
· Kirk v. First American Title [Supp. 141]
· Vicarious disqualification is the general rule
· Courts presume knowledge is imputed to all members of a tainted attorney’s law firm
· But presumption is rebuttable and can be refuted by evidence that ethical screening will effectively prevent sharing of confidences in a particular case
IMPUTED CONFLICTS – Screening Mechanisms
· Note:  Screening mechanisms described in MR 1.0(k)
· Isolation of lawyer from any participation in matter
· Timely imposition of procedures within a firm
· Reasonably adequate under circumstances to protect information that the isolated lawyer is obligated to protect  (MR 1.10 Comment 7)
· IMPUTED CONFLICTS Ca: 2 Necessary Elements Of Effective Screen
· Timely imposed—when the conflict arises
· Preventative measures to guarantee that the information will not be conveyed
· 5 Typical elements of an ethical screen (Kirk Supp. at 158)
1. Physical, geographic, and departmental separation of attorneys – Isolation 
2. Prohibitions against and sanctions for discussing confidential matters
3. Established rules and procedures preventing access to confidential information and files
4. Procedures preventing disqualified attorney from sharing in profits from representation
5. Continuing education in professional responsibility
Importance of a Conflicts Check System
· Duty to adopt procedures to detect conflicts (MR 1.7, Comment 3 & MR 5.1, Comment 2)
· At a minimum, conflict check system should contain:
· Names of all current and former clients, including corporate names, names of principal officers and directors, parents and subsidiaries, name changes, etc.
· Names of key witnesses, including expert witnesses
· Names of people who have consulted but not retained you or your firm
· People or corporations with significant $$$ ties to you or the firm
· Names of players in any ADR matters you have been involved in as a neutral
· Subject matter of current and prior representations and lawyer in your firm responsible for matter

Duties of supervisory and subordinate lawyers
· MR 5.1: (a MR 5.1: Responsibilities Of Partners, Managers, And Supervisory Lawyers “(a) A partner in a law firm, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules of Professional Conduct.
· MR 5.1(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.” 
· MR 5.1(c) A lawyer shall be responsible for another lawyer's violation of the Rules of Professional Conduct if: (1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or (2) the lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial  action.” : Responsibilities Of Partners, Managers, And Supervisory Lawyers “(a) A partner in a law firm, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect 
· MR 5.2: Responsibilities Of A Subordinate Lawyer : (a) A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted at the direction of another person.”
· New lawyers are independently responsible for what they do 
· If your name is on the paper and your name is on the door, it is your responsibility  
· You cannot knowingly assist in , solicit or induce any violation of the rules 
· Supervisory responsibilities mean that you must make reasonable efforts to ensure that firm has measures giving reasonable assurance that all lawyers are conforming with the rules 
· In house lawyers have some difficult issues: lawyers who want to sue their former companies and court says the unusual organizational pressures in-house counsel face: you can bring a claim against former company but if it makes you breach then you cannot bring your claim(unless disclosing is ok like death) 
· Although no exact CA Rule: “The duties set forth in rule 3-110 include the duty to supervise the work of subordinate attorney and non-attorney employees or agents.
Third Party Evaluations 
· An advocate attorney preparing an objective evaluation of the cases and the clients financial situation that is given to a third party 
· Confidence issues, adversary issues. 
· Would not be privileged to the third party, thus the opponent to the lawsuit can get it during the course of discovery 
· MR 2.3 permits such evaluations if:
· Lawyer reasonably believes that evaluation is compatible with other aspects of lawyer’s relationship with client (MR 2.3(a)) 
· But, if lawyer knows or reasonably should know it is likely to affect client’s interests materially and adversely, need informed consent (MR 2.3(b)) 
· California has no comparable rule, but 3-310b: seems to permit evaluation provided that client gives the written disclosure of the problems. Does not require written consent. 
· Bottom line bad idea: don’t shit where you eat 
Lawyer as a witness 
· Advocate witness: witness: what they saw and heard, advocate: explain and comment on evidence given by others 
· Fact specific question: 
· Is the testimony contested? If not then no conflict.
· Does the testimony relate to the nature of services
· Can the client get new counsel or will they be screwed?
· Balancing test: interests of the client and interest of the tribunal and opposing counsel  
· Under certain circumstances it may be ok to be an advocate witness. But under conflict of interest the lawyer should advice client to get separate counsel because her testimony may adversely affect the case 
· A lawyer may act as advocate if another attorney from firm is acting as witness unless there is a conflict of interest where that other counsel is disqualified then the rest of the firm is disqualified 
· A court may not disqualify a witness attorney if it is a substantial hardship to the client and the advocate is not a necessary wittiness. Courts disagree here. 
· will the lawyer really be called as a witness
· Is the testimony truly needed to resolve key disputes 
· Will the testimony be adverse to his or her client 
· Differences between MR and CA 3.7 vs 5-210
· Testimony before a jury 
· CA will not limit the circumstances against which an advocate can testify as a witness, but needs informed consent in writing 
· CA will also not impute the conflict on the entire firm. The rest of the firm can act as an advocate

WHAT IS MEDIATION?
· An informal proceeding involving a neutral 3rd party to explore common ground for settlement.  
· Parties oftentimes represented by counsel during mediation.
· Trained mediators can cost as little as $100 - $250/hour, although more experienced mediators may cost up to $500 or more per hour or $7-10k per day
· Many mediations finish in 3-4 hours, depending on complexity
· Successful mediations usually result in a written settlement agreement
· Mediators can be contacted through mediation associations
· Can always agree to mediation, either before or after lawsuit is filed
· Non-binding, can’t impose an agreement or force parties to settle or do anything. The parties control the outcome—whether they settle is up to them. 
· Sometimes the parties use counsel. 
· This can be helpful to keep clients focused on issues, explain to them the process, and if clients have issues they can be resolved by lawyer so that the neutral’s job is clear and that the parties are not going to the neutral for legal help as the neutral is not their counsel , the lawyer can advocate for the client to make sure the agreement is good
· On the down side, more lawyers is more negotiators, bad lawyers may be focused on getting more money
· Can go anywhere to mediate, conference room , typically want a neutral place but counsel’s office is ok 
· Mediators brief: what the claims are and why your client is in the right, or conceding certain parts. You send this to the mediator, and typically don’t share it with other side. 
· Successful mediation is to settle the dispute and have a written settlement agreement. 
· If mediation settles during litigation you file for dismissal and the case is dismissed. 
· Generally you have a joint session but sometimes you can’t. Mediator runs in between two corners and tries to resolve. 
· Mediation is faster than litigation, it is confidential in nature, and it is cost effective in nature. Not bound by rules of discovery and not really bound by confines of law of litigation. Can have must more creative solutions 
WHAT IS ARBITRATION?
· More formal proceeding, usually handled by lawyers for the parties
· Sort of a “mini-trial” requiring the lawyers or parties to present the case and evidence; often last for several days
· Arbitrators are usually trained lawyers or retired judges
· Selecting an arbitrator is usually done with the agreement of both parties or their lawyers
· Arbitration can be binding (the rule of the arbitrator is final) or non-binding (the parties can start all over in court)
· Some matters involve contract clauses requiring arbitration before the filing of a lawsuit
· Can always agree to arbitration, either before or after lawsuit is filed
· Arbitrators can cost around $200 to $500 per hour

MR 2.4 lawyer serving as a third-party neutral 
· Must inform the parties that you are not their lawyer—you are not representing either or any of the parties with conflict 
· Must explain the differences between advocate and a neutral 
· No CA rule 
· Have duty of candor when you are arguing before a tribunal—applies in front of neutral as well 

NOTE: Former law clerks: 1.12 former judges, and other types of former Ppl. like law clerks are governed by this. Applies to lawyers who participate personally and substantially in the matter as a judge or law clerk 
· A former law clerk should not handle any formal law matter pending before a judge if they handled it previously. Judges usually have rules as to how and when you can appear before them. 

Lawyers leaving firms/taking clients 
· Clients can choose if they want to stick with the firm or with you 
· Notice must be communicated to clients 
· The notice may indicate departing lawyers willingness/ability to continue 
· Departing lawyer cannot disparage firm to convince client to go 
· Clients fees cannot go up as a result of the law firm switch 
· Firm and departing lawyer must take care to protect client interests including those implicated by MR 1.16d re ending representation-reasonable notice, reasonable time period to get new counsel, surrender files, papers, and property 
· A partnership agreement can contain a clause that you have to maintain a separate practice while in partnership, after partnership ends, the lawyer is free to practice without restrictions, firm can’t have a severance that says you can’t practice here or in this area of law 
· An agreement settling client controversy that limits lawyers ability to practice is void 
WRITTEN & CONTINGENCY FEE AGREEMENTS: MRs vs. CA
· MRs:
· Contingent fee agreements must be in writing.
· Other fee agreements, such as an hourly agreement, do not need to be in writing.
· Prohibit contingent fees in a criminal case or certain domestic relations cases.
· CA: 
· Contingent fee agreements must be in writing.
· If it is reasonably foreseeable that total client expenses (i.e., fees plus costs) will exceed $1,000, subject to certain exceptions, the agreement must be in writing.
· Ethics rules don’t prohibit contingent fee agreements in criminal or domestic relations cases, as long as the agreement is in writing.  (But some prohibitions on contingent fees in domestic relations cases in the Family Code.)
FEES 
· Advance in hourly fees vs true retainer 
· True Retainer= some of money just to be available: no refundable, does not have to go into clients trust, and even if you are fired, you keep this, as long as you were available when you agreed to be available 
· Retainer/ Advance in hourly fees= pays for future hours = the lawyer is going to use that money from that chunk to pay for his/her services and must do some work before can get that money. Cannot be touched by attorney without first giving bill to client and the fee is not in dispute—client had a chance to review and dispute 
· Must go into client account that the lawyer doesn’t asks until provisions happen. Can go in to make payments for client and to pay interest etc. 
· Typically we follow American rule—each side pays own fees, but there are some contracts and fee shifting statues where the loser will pay attorney’s fees. This makes a lawyer’s payment really contingent, however this is not usual contingent fee(lawyer gets piece of the pie) 
· Flat fees: Client pays one price and that is that. [Note this is for attorney’s time, this is not for court fees, deposition fees, etc. Those are court cost that are always paid separately by client. Flat fees are usually not taken for litigation, more transactional or like making a rule book type stuff] 
· In light of lack of complexity of the matter excessive billing is not ok by the court
· MR 1.5: Reasonableness of fees factors 
· the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly;
·  the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer;
·  the fee customarily charged in the locality for similar legal services;
· the amount involved and the results obtained;
· the time limitations imposed by the client or by the circumstances;
· the nature and length of the professional relationship with the client;
· the experience, reputation, and ability of the lawyer or lawyers performing the services; and
· Whether the fee is fixed or contingent.
· CA: similar but 4-200 b: 
· CA won’t consider fee customarily charged in community but will consider 
· Fee in proportion to services 
· Sophisticated of attorney and client and 
· Client’s informed consent 
· Really all this is not looked at in the facts and circumstances at the time, but rather looked at in the results obtained [Wheeler] 
· CA 6147: contingency fees reasonable, failure to comply with this rule makes the contract voidable at the clients option at which time lawyer recovers reasonable fee
· If you take a case on contingency and you are fired
· Rosenberg: fired attorney gets paid for the reasonable value of his services but can’t recover more in quantum meruit than he would have under the contract. 
· California has quantum meruit recovery that is not limited by the K price 
· Under bother MR and CA law in contingency the lawyers claim does not occur until recovery 
· If the client recovers nothing then the discharged attorney gets nothing 
· Double Billing is a no-no it is not reasonable. 
· Flying for one client for six hours while working on another client’s case for that six hours and billing each client six hours thus getting a total of 12 hours. 
· Compare MR 1.5 to CRPC 4-200
· No “unreasonable fee” (MR 1.5(a)) or “illegal or unconscionable fee” (CRPC 4-200(A))
· List of factors in MR 1.5 is similar to CRPC 4-200
· Some distinctions: 
· CRPC 4‑200(B) does NOT consider fee customarily charged in the community
· CRPC 4‑200(B) does consider:
· Amount of fee in proportion to value of services 
· Relative sophistication of attorney and client 
· Client’s informed consent 
Referrals and Referral Fees:

(1) I refer the case to a specialist, but want to stay on the pleadings and share in the fee because it will be a great learning experience.
· Intake lawyer associates in another firm and both lawyers stay on the case or pleadings.
· Permitted under both the MRs and CA law under certain conditions.
· Under MR 1.5(e):
· (1) The split must be in proportion to the services performed by each lawyer or each lawyer must assume joint responsibility for the whole matter; 
· (2) Client must agree to split in writing that discloses share each lawyer will receive; AND
· (3) The total fee must be reasonable.
· Under CRPC 2-200: 
· Client must give written consent to the fee sharing and be informed as to how the fee will be split; 
· The fee can’t be higher that it would have been without adding the new lawyer or firm; AND 
· Fee must not be “unconscionable.”
(2) I want to ship this whole case out to a specialist who will pay me for the work I’ve done on the 
(1) Intake lawyer refers the case to a second lawyer who takes it over entirely. 
· Permitted by CA law but PROHIBITED BY MRs
· CRPC 2-200 allows the new lawyer to pay the referring lawyer a “referral fee” if same 3 requirements of that section are satisfied.
· MR 1.5(e) does not allow traditional referral fees under the 3 limitations imposed on division of fees between lawyers who are not in the same firm: 
· The division must be in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation;
· The client agrees to the arrangement and it is confirmed in writing; and
· The total fee is reasonable.
Lawyer-Client Fee Disputes 
· When an attorney and another claim interest in property possessed by the attorney, it must be kept separate until dispute is resolved (MR 1.15(e))  
· When funds belong in part to client and in part to lawyer, portion belonging to lawyer must be withdrawn at earliest reasonable time after lawyer’s interest becomes fixed.  Disputed portion not withdrawn until resolved  (CRPC 4-100(A)(2)) 
· Attorney must give detailed statement of bills 
· Attorney must promptly inform client of check arrival 
DUTY of Candor 
· Duty to disclose adverse law
· MR 3.3(a)(2):  Must disclose “legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel.”
· CRPC 5-200(B):	“Shall not seek to mislead the judge, judicial officer, or jury by an artifice or false statement of fact or law.”
· MR 3.3, 3.4, and 4.1 and CRPC 5-200 specify certain things that you must not do.
· But none of the rules require you to volunteer harmful facts when you are in an adversary context
· Note, however, that you may have duties under FRCP 26 or other discovery rules that require disclosure
· Exception: Ex parte proceedings (where adversary is not present)
· If in an ex parte proceeding you must give all facts that are relevant in order for the judge to make an informed decision since the other side is not there 
· CA rules do not address candor in ex parte proceedings
· You cannot obstruct discovery. So if they ask for all witnesses during discovery or evidence or documents that have evidentiary value, then you must produce it b/c they have a legally proper discovery request. 
· Discovery requests are read very narrowly and are answered exactly how they are asked. You can argue that a request is overly broad, or burdensome, but you can’t suppress evidence. 
· Some exceptions: sometimes you must turn information over even if you weren’t asked. In the federal context, initial disclosures and some courts have local rules to prevent tactics that give lawyers a bad name. 
Candor during negotiations 
· 4.1a: you cannot knowingly make a false statement of material fact to a third party. 
· Comment 1: do not have a relevant duty to inform the opposing party of relevant facts
· Comment 2: under generally accepted methods of negotiation puffery is not seen as material facts: estimates of price and value. 
· 4.1 b: while you are obligated to be truthful in dealing with 3rd party your duty of confidentiality will trump your duty of candor. 
· Your duty of confidentiality takes a backseat to candor to the court. Candor to the court will trump the duty of confidentiality under the model rules. 
· CA: confidentiality will always trump candor. 
· Key in assessing of whether it is a material fact: is it important to the disposition of the case?
· Is it a fact that a listener would reasonably believe and rely on. 
Client Purjery 
MR 3.3(a)(3): “A lawyer shall not knowingly . . . offer evidence that the lawyer knows is false.  If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.  A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.”
· HOW MRs HANDLE FALSE TESTIMONY BY A CRIMINAL DEFENDANT:
· Do you “know” that the evidence is false?
· Is the evidence at issue “material”?
· Has the evidence at issue already been introduced?
· If the answer to all 3 questions is YES, then under MR 3.3 Comment 10 you should:
· (1) REMONSTRATE
· (2) REMOVE (if it will solve the problem)
· (3) REVEAL
· HOW CA HANDLES FALSE TESTIMONY BY A CRIMINAL DEFENDANT:
· Neither the State Bar Act (B&P Code) nor the CRPC specifically mention perjured testimony.  
· But CRPC 5-200 does state:
· Subdivision (A) says that a lawyer “[s]hall employ . . . such means only as a consistent with the truth.”
· Subdivision (B) says that a lawyer “[s]hall not seek to mislead the judge, judicial officer, or jury by an artifice or false statement of fact or law.”
· So you are prohibited from participating in the presentation of perjured testimony.
· Duty to discourage prospective perjury.
· If your efforts to dissuade do not work, and you know in advance that your client intends to commit perjury, then Johnson instructs CA attorneys not to seek to withdraw but to instead follow the “narrative approach”:
· Permit defendant to testify in a narrative manner rather than in usual question-and-answer style
· Do not rely on defendant’s false testimony in presenting the case (e.g., in closing argument)
· KEY DIFFERENCE BETWEEN CA & MRs
· If perjury already occurred, you cannot reveal it. (KEY DIFFERENCE BETWEEN CA & MRs)
· CA: confidentiality trumps Candor 
· MR: Candor trumps confidentiality
Fairness in litigation 
· Getting information about prospective jurors before voire dire.
· MR don’t have anything on point here. 4.4, 3.5 are not directly on point as there is no contact with the jurors and the information is not technically to embarrass 
· CA: CRPC 5-320: A member shall not directly or indirectly conduct an out of court investigation of a person who is either a member of a venire or a juror in a manner likely to influence the state of mind of such person in connection with present or future jury service.
· Technically you can hire a PI to investigate if it does not influence the jurors state of mind
· Getting public information—you can as long it is available to the public 
· Conversations with jurors 
· MR 3.5: no speaking, no riding in an elevator. No communication at all. 
· CA: 5-320e: no communication direct or indirect during trial—you cannot talk at all. 
· Report any and all communications with jurors with the court 
· If you see any improper conduct by or to a juror:
· MR: not much is stated 
· CA: must report it 
· The snitch requirement: If you see misconduct do you Snitch?
· MR require reporting another lawyers violation of the rules 
· Yes if substantial  
· But not if confidential 
· CA: no snitch reporting 
· Self-reporting
· Ex-parte communication with a judge if authorized 5-300b-5
· Typically it should be avoided and thus you should always contact the opposing side 
· You can make a small brief and point to a case, it is ok to send something to the judge in writing, as long as you send it to the other side as well 
· You can ask the court clerk what the judge prefers or follow the local rules if there are any 
· After trial can you speak to a juror about their impressions of your performance
· Yes. After a case is over then you can approach jurors as long as it is not harassing and they have not made it clear that they do not want to be reached. And assuming there is no local law. 
· MR 3.5c: no coercion, duress, harassment, or effect their future jury service etc. 
· CA: 5-320d: no harassment, or embarrassment, etc. 
· Federal rules of evidence when a jury ruling is questioned only what was seen and heard is admissible not mental impressions. 
· CA: 5-320d: impliedly permits certain questioning of jury 
Contacting employees of corporation in litigation 
· Current 
· If they are being represented then you cannot interview them without notice to opposing counsel 
· If employee is in a supervisory position 
· If employees liability is imputed to the company 
· If employee can make statements on part of the company 
· Need actual knowledge of representation 
· CA basically same as MR
· Ca expressly prohibits direct and indirect communications 
· Both of the rules have exceptions of communications authorized 
· CA adds rules for public officers, board members, etc. 
· Employees you could talk to would probably not be very helpful as the ones you want to speak to are represented by the company or outside counsel 
· GENERAL rule: be very careful as who you contact when trying to speak to current employees of a represented company 
· You can depose them though, with their counsel present 
· Former employees: organizations lawyers’ consent not needed to talk to them, but still want to make sure that you are not trying to get privileged information. If you want to talk to former employee you cannot act as a disinterested person, can’t give legal advice other than to get an attorney, clarify your role in the litigation so that they do not think that you are a disinterested party 
· CA: attorney cannot deceive an unrepresented party. Cannot act disinterested. 
· Parties can talk to each other no matter what. They can try to settle the case informally. But no counsel may be present otherwise would need counsels consent to speak to client. 
Witness Fees and Expenses 
· Can pay witness’s travel expenses, meals, etc. as long as it is reasonable. Depending on the local rules you may or may not pay his lost wages. 
· MR and CA says it is just fine. Cannot pay other fees, or make their payment contingent on your winning the case. 
Access to Evidence 
· Lawyer’s cannot obstruct the adversary’s access to evidence or unlawfully alter it. Must make a reasonable effort to comply with discovery. CA can’t continue with a case only to harass, cant suppress evidence, and can’t deceive any party 
· Call the other side to remedy and then if they do not go to court as they had time to remedy it 
Press and trial 
· You cannot say anything to prejudice the other side—substantial likelihood of prejudicing judicial proceeding 
· You can give dry facts of the case
·  warn the public if dangerous
· Cannot comment on character or credibility 
· CA and MR there is a right of reply which allows a lawyer to make a public statement that might otherwise to be precluded that is needed to protect a client from prejudice that results from statements of the other side 
· Right to a fair trial
· Public’s right to know 
· Fine line between what’s right and what’s proper 
Additional restraints on prosecutors 
· No extrajudicial statements that heighten condemnation of the accused
· People who work with the prosecutor should not make such statements either 
· If learns of new evidence that someone was wrongfully convicted must try to rectify
· No CA corollary but if you try to cover up a wrong conviction that’s an act of moral turpitude 
Advertising vs. Solicitation 
· ADVERTISING
· General communication to the public at large or to a segment of the public 
· Includes TV, radio, newspapers, billboards, websites, firm stationary, business cards and letterhead
· SOLICITATION
· Lawyer-initiated personal contact with a layperson designed to entice the layperson to hire the lawyer, where a significant motive is the lawyer’s pecuniary gain 
· Includes face-to-face, live telephone, and under the MRs, real-time electronic contact
CA LAW ON ADVERTISING AND SOLICITATION 
· CRPC 1-400 and Standards treat advertising and solicitation together and broadly apply to any “communication” or “solicitation.”
· B&P Code treats advertising and solicitation separately 
· B&P Code sections 6157-6159.2 cover advertising
· B&P Code sections 6151-6154 cover solicitation
· Where the requirements of the CRPC and B&P Code differ, apply the more stringent one
MRs
· Treat advertising and solicitation separately
· MR 7.1 general rule governing all communications re: lawyer’s services
· MR 7.2 governs advertising
· MR 7.3 governs solicitation
· MR 7.4 governs specialization
· MR 7.5 governs firm names & letterhead (specific forms of advertising)
· A written letter can be an ad or a solicitation 
· Mass mailings vs print materials sent to a specific person 
· Targeted direct mail may be treated different than a mass mailing 
· All unsolicited correspondence will be regulated under Ca 1-400a(4) 
· Direct mail that is targeted to specific people straddles the line between add and solicitation

· CRPC and standards lump ads and solicitation together while B&PC separates them out 
· Crpc 1-400 sand standards tread adds and solicitation together and broadly apply any communication or solicitation 
· Presumptive violations of California law: if you give a mailing that is an ad or solicitation there is a presumption that it violates law and the burden is on the lawyer to show that it is not 
· MR like B&PC tread ads and solicitation separately 
· Solicitation is much more heavily regulated than ads 
· Historically in-person solicitation has been treated much more harshly than general advertising violations 
· High pressure sales tactics 
· The victim is vulnerable and has no time to think or consider options 
· There are less filters to protect the prospective client 
· No record that you broke any rules 
· 7.3 comment 2: potential for abuse inherent for in-person, live solicitation 
· CA acknowledges that some forms of solicitation is protected by the state and federal constitution 
· MR and CA: It is ok to solicit if you have a familial relationship or a prior relationship 
· MR says it is also ok to solicit someone if you have a close personal relationship 
· CA notes that solicitation of a present or former client is not prohibited 
· Bottom line: if it just a matter of introducing yourself and letting people know what kind of work you do there is no problem. However if your sole purpose is to get business and to solicit it is not ok. 
· CA and MR: Prohibition against in-person solicitation not intended to prohibit attorney from participating in social organizations 
· It is ok to call other lawyers and let them know that you are willing to take on work that they are too busy to handle
· MR 7.3 is to prevent overreaching by lawyers when dealing with non-lawyers. Not likely to happen when the other person is an attorney 
· 7.3 a1 expressly excludes attorney solicitation from prohibition 
· CA says it is ok to call lawyers and ask for overflow business 
· 1-400a: limited to communications to former, present, or prospective clients
· Although we do not have the same explicit exception as 7.3, we get to the same place b/c it allows communication with ‘prospective clients’  
· Referral Fees 
· MR 7.2 b: general prohibition to giving anything for value in exchange for a recommendation 
· MR 1.5e: cannot fee split with lawyers who do not work with you on the case—aka no referral fee
· CA allows 2-200b referral fees if 
· Client gives informed consent in writing 
· Fee can’t be higher than without the referring lawyer 
· Fee can’t be unconscionable 
· CA allows gifts to lawyers as long as you do not promise anything in advance of getting a case 
· Neither MR nor CA have prohibitions on giving seminars in the community hoping to get business as long as 
· Lawyer cannot give competent legal advice on specific question without knowing all relevant facts 
· Statements must be truthful and not misleading 
· If the lawyer uses that opportunity to initiate personal contact with an audience member for the purpose of hustling fee-paying legal business the lawyer is engaged in prohibited solicitation 
· You can list your name with the local court as someone who is willing to take court appointed cases. 
· MR 7.6 You may not contribute to a judge’s campaign for the sole purpose of obtaining more court appointment. 
· NO CA equivalent but have no corruption rule.  
Typically lawyer referral services are non-profit done by a bar association and you add your name to the list and if someone calls then you get a client. Some have general lawyers and some have specific. Typically work on a rotational basis. Typically your initial consultation is 
fee or   severely reduced and lawyer gives all or part of the initial fee to the referral service. Often the   initial consult is enough to resolve the client’s problems. 
· MR 7.2 b2: it is ok to pay the usual chargers of a qualified referral service plan (approved by regulatory authority) or non-profit 
· CA 1-600: also basically allows 
· B&PC 6155: has more detailed requirements
· Bottom line: this is fine if it is consistent with the rules  
· You can place ads but 
· Basic limits on ads: no false or misleading ads 
· MR 7.1 
· CRPC 1-400d
· B&PC 6157.1
· Ads are protected as commercial speech: prohibition must pass intermediate scrutiny 
· There must be a substnaitlal government interest 
· The prohibition must be related to the substantial interest 
· And the prohibition must be narrowly tailored 
· 30 day restriction on targeted pail to protect privacy of accident victims and family is constitutional where alternate means for communion about lawyer services are available during that time 
· Ads in Newspapers 
· No false or misleading 
· Firm name must not have lawyer who is in public position now but was practicing before 
· Need disclaimer if have Los Angeles Lawyers and not pro-bono or affiliated with city 
· 7.1 even truthful statements may be misleading and therefore prohibited 
· Cannot create unjustified expectations 
· Must be able to substantiate claims 
· A disclaimer may not be enough 
· CA 1-400 the presumption is that you violated if ad falls into 
· no testimonial without disclaimer 
· no communications at scene of accident 
· mail ads that do not expressly say they are ads 
· B&PC 6158: no promise for quick settlement or cash, no impersonations or dramatizations, and there is a presumption of a violation if there is a depiction of an accident scene gives rise to a claim 
· Bottom line your marketing needs to be clear, unambiguous, truthful, and not misleading 
· Disclaimer: need to disclaim client testimonials to ensure that consumers know that what someone else got may not be what a new client will get—case specific 
· You can publish a brochure 
· Describing type of law, standard fee schedule, overview of attorneys 
· Watch out for specialization 
· If you hold yourself out as a certified specialist 
· MR 7.4
· CRPC 1-400 D6
· B&PC 5158.2b
· You must have a certification that is granted by aba or authority approved by state
· You can always say that you work in this type of law without saying specialist 
· Patent law, admiralty law, etc. 
· As long as all information is truthful and not misleading 
· 7.1, 7.2 B&PC 6128.1 c: no violations of ads if there is a routine fee statement 
· Standard 16 presumes there is a violation if you set out one fee rate and within 60 days hike up your fee 
· Win big: not ok may be creating unjust expectations for results
· Should be able to quantify expectations or outcomes 
· Having a ‘win big’ means you are giving a warranty and what is you can’t fill it?
· Super lawyer: there is a group called super lawyers, depends on the state but you can’t’ call yourself a super lawyer because it gives a unjust expectation, some sates say that it is ok to include in ad a publication that named you in top 100 lawyers, etc. 
· Can put it in as long as you clearly include the source that calls you a super lawyer so that it is not false and misleading 
· You can put ads in papers or on TV informing people of their legal rights and inviting interesting parties to contact her 
· Can’t be disinclined that is designed to attract a very narrow group as long as the statements are not false or misleading 
· CA: 6157c: communication not directed at a single person 
· Shapero decided that direct-mailed narrowly targeted form letters are more like newspaper ads than face-to face solicitations 
· MR 7.3 requires such letters to be marked s advertising materials. Ca communication standard 5 imposes a similar requirement 
· And it is proper to send the same communication via email 
· MR 7.3 
· Not specifically addressed in Ca but should be permitted with complies with CRCP 1-400d1-6
· No direct communication to solicit clients. In person live telephone call is not ok, it is personal face-to-face contact and therefore there is a lot more opportunity for abuse and overreaching by the telephone solicitors. It is also much harder to regulate and police because there is no written record 
· 7.3 a and CRPC 1-400 c and C prohibit solicitation by live telephone call 
· Recorder telephone solicitation messages under MR 7.3 but in Ca but under CA 10400 B and C. 
· NY says you can hire someone to hand out leaflets in the street if it is a public street, because they are the equivalent of a mail carrier because the non-lawyer will not be able to engage. 
· MR: real-time electronic communications are treated like in-person or live telephone conversation 7.3 a
· CA—Rutter guide says attorney’s participation in a real-time chat room conversation does not constitute an in-person solicitation under the meaning of CRCP 1-4000 b but is under review 
· Duty of retain records 
· Bottom line: keep copies for 2 years in CA 
· Generally prohibited under MR 
· MR 8.4 (prohibits lawyer from violating or attempting to violate ethics rules or from doing so through the acts of another) 
· Agent may be referred to as a “runner” or  “capper”
· MR 5.3 (duties of lawyers and firms with respect to conduct of nonlawyers)
· MR 5.4(a) (generally prohibits sharing fees with a nonlawyer)
· MR 1.5(e) (division of fees)
· MR 7.2(b) (“A lawyer shall not give anything of value to a person for recommending the lawyer’s services,” subject to 4 enumerated exceptions.)
· [bookmark: _GoBack]E.g., “I will refer potential clients to you if you refer potential clients to me.”
· Distinguish from referral fees – e.g., paying money
· Recall difference between MRs and CA (traditional referral fees permissible under CA law under certain circumstances but precluded under MRs)
· MR 7.2(b)(4) permits reciprocal referrals where:
· Agreement is nonexclusive and is reviewed periodically
· Client told of agreement and agreement does not create a conflict 
· Agreement does not interfere with lawyer’s professional judgment
· See Comment 8
· Generally prohibited under CA law
· B&P Code sections 6151-6152 (defines and prohibits runners and cappers)
· CRPC 1-400 (B)-(C) (cannot engage in solicitation via a third-party agent)
· CRPC 1-320(B) (cannot promise anything of value for a referral from nonlawyer)
· Precludes promise of payment or another referral
· But thank you gift okay if not offered in consideration
· Recall that traditional referral fees to other lawyers are allowed in CA so long as not used as an inducement to obtain future referrals and requirements of CRPC 2-200 are satisfied
· Admission to Bar 
· Attorney admissions and discipline in CA 
· CA supreme court has exclusive authority to regulate admission to the practice law in CA and has he inherent power to discipline CA bar members 
· CA supreme court has delegated to the CA state bar the authority to act on the courts behalf in admission and disciplinary matters subject to the supreme courts review 
· CA state bar is governed by a 22 member board of governors 
· Board of governors oversees enforcement of the CRPC and the state bar act B&PC 6030 and 6076
· Any action of the CA state bar is subject to review by the CA supreme court 
· Highest level punishment is disbarment, followed by suspension, probation and public reprisal 
· CA reserves the right to discipline you solely based on your record in another jurisdiction 
· Big discrepancies between who gets disciplined
· Small practitioners and solo lawyers feel that they are targeted more often and disciplined more than big firm
· One study showed that in a year period almost 95% investigations concerned lawyers working in firms 10 or fewer
· 98% of the sanctions were against the smaller firm lawyers 
· More than half of the lawyers disciplined were sole practitioners 
· Males, middle age and substance problems more likely to be disciplined 
· Lawyers practicing 13 plus years are disciplined more 
· Perhaps because often overworked, often have cash flow problems, and often lack the documentation to get them out of the discipline 
· Also many sole practitioners do not cooperate with the state bar 
· CA state bar has an intake that takes a lot of calls and 20 thousand result in preliminary investigations and m6-10 thousand calls come from banks, courts, or insurance companies 
· Referred to office of trials, informal discipline, trial in others, and will accept resignation in other cases 
· Unresolved matters are sent to the state bar court for trial 
· If the state bar recommends discipline the discipline may always be reviewed by the CA supreme court 
· CASC will also review suspended members ability to come back 
· The look at mitigating factors or aggravating circumstances
· Prior record of discipline?
· Always comment on attorneys cooperation 
·   
· To be admitted to practice 
· Legal education with accredited school 
· 18 years of age
· Must pass the MPRE
bust have an undergraduate degree 
· Must be of good moral character 
· Register with the committee of bar examiners 
· Pass the CA state Bar 
· What does good moral character mean?
· Can you show good judgment?
· Absence of proven conduct or acts which have been historically considered as manifestation of moral turpitude  
· Qualities of honesty, fairness, candor, trustworthiness, observance of fiduciary responsibility, observation of the laws or the state and nation, and respect for the rights of others and for the judicial process 
· State Bar Rule 4.40: Moral Character Determination
· (A) An applicant must be of good moral character as determined by the Committee.  The applicant has the burden of establishing that he or she is of 	good moral character.
· (B)“Good moral character” includes but is not limited to qualities of honesty, fairness, candor, trustworthiness, observance of fiduciary 	responsibility, respect for and obedience to the law, and respect for the rights of others and the judicial process.
· Is having a criminal record in and of itself a bar to admission 
· No as long as you are candid. You have to disclose this when you apply to the bar and then they will speak to you but they truly believe in rehabilitation. What tis your moral character at the time of application not 20 years ago. 
· Will look at the nature of the conduct, the number of times, the passage of times, and will look at your showing of rehabilitation. 
· Commit a crime as an admitted attorney?
· 8.4 MR misconduct 
· Violate/attempt to violate rules of professional conduct 
· Criminal acts that reflect adversely on lawyers honestly, trustworthiness or fitness as a lawyer 
· Any conduct involving dishonestly fraud, deceit or misrepresentation 
· Cheating on tests, etc. 
· Conduct prejudicial to the administration justice 
· Manifest by words or conduct discrimination you have violated this, but legitimate advocacy does not violate this 
· Stating implying ability to improperly influence officials 
· Assisting in violation of the judicial code 
· A pattern will show that you have judgment issues 
· Want to make sure that whatever crime you commit do not show that you cannot act like an attorney 
· CA B&PC 6101 conviction of a felony or misdemeanor involving moral turpitude constitutes a cause for disbarment or suspension 
· Moral turpitude: Contrary to honesty and good morals 
· If you are disciplined, disbarred or asked to resign the Supreme Court may make you:
· Notify all clients being represented in pending matters of the discipline 
· Notify clients where they can pick up their legal file
· Notify all co-counsel, all opposing counsel, and all courts in which matters are pending of the discipline
· Send all required notices by certified mail
· Provide proof of compliance to an assigned probation officer appointed by the State Bar
· Failing to do this they will deny your application for reinstatement, or if suspended then may disbar you 
· Much more harsh if you do not comply with this than the underlying because it shows you did not learn your lesson 
· C.D. Cal. Local Rule:
· L.R. 83-3.1.2 Standards of Professional Conduct. Basis for Disciplinary Action. 
· In order to maintain the effective administration of justice and the integrity of the Court, each attorney shall be familiar with and comply with the standards of professional conduct required of members of the State Bar of California and contained in the State Bar Act, the Rules of Professional Conduct of the State Bar of California, and the decisions of any court applicable thereto. These statutes, rules and decisions are hereby adopted as the standards of professional conduct, and any breach or violation thereof may be the basis for the imposition of discipline. The Model Rules of Professional Conduct of the American Bar Association may be considered as guidance
· Kwasnik v. State Bar of California
· “Good moral character” is defined as the “absence of proven conduct or acts which have been historically considered as manifestations of moral turpitude.”  It is also statutorily defined as including “qualities of honesty, fairness, candor, trustworthiness, observance of fiduciary responsibility, observance of the laws of the state and the nation and respect for the rights of others and for the judicial process.”  The burden is on the applicant to prove good moral character.  If he is successful, the committee must rebut that showing with evidence of bad character.
· The holding is consistent with the Court’s goal to “protect the public” and its confidence in the legal profession rather than to “impose punishment.”
· Moral character at the time you apply for bar admission is relevant, not necessarily past behavior.  However, an applicant must be completely honest on the moral character application (as enforced under Rule 8.1)
· CA 1-200 false statement regarding admission to the state bar: prohibits from making false statement or knowingly failing to disclose a statement. Must provide references and may be a reference. Do not be a reference to someone who is a moron!! If will be bad for you. 
· If you take CA Bar you still must be specially admitted to practice federal law. Lawyers who are new are sponsored by lawyers already in federal bar. Look at the local rules before you appear before any court 

· Can you represent a CA client outside of CA?
· Default rule – can practice only where licensed
· MR 5.5(a) 
· CRPC 1-300(B) 
· CA B&P § 6125 
· But there are exceptions:
· MR 5.5(c) & (d) 
· CA MJP Rules 
· MR 5.5(c)
· Subdivision (1) – association with local lawyer
· Subdivision (2) – authorized by law or court order to appear in local tribunal or reasonably expect to be
· Subdivision (3) – ADR arising out of home state practice (and no pro hac vice admission required)
· Subdivision (4) – catch all if out-of-state practice is reasonably related to lawyer’s home state practice
· MR 5.5(c)(3):
· “A lawyer . . . may provide legal services on a temporary basis in this jurisdiction that . . . are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice and are not services for which the jurisdiction requires pro hac vice admission.”
· CCP 1282.4(b):
· “Notwithstanding any other provision of law, including Section 6125 of the Business and Professions Code, an attorney admitted to the bar of any other state may represent the parties in the course of . . . an arbitration proceeding in this state, provided that the attorney, if not admitted to the State Bar of California, satisfies all of the following: (1) He or she timely serves the certificate described in subdivision (c). (2) The attorney’s appearance is approved in writing on that  certificate by the arbitrator, the arbitrators, or the arbitral forum. (3)The certificate bearing approval of the attorney’s appearance is filed with the State Bar of California and served on the parties as described in this section.” 
· Pro Hac Vice Admission:
· Means “for this turn only”
· Important part of today’s world of practicing law
· Carefully read applicable court rules before you apply – even if you have read them before!
· In CA, it’s CRC 9.40 
· In CA, applies separately to each court & each case
· Under MRs, how can you represent a client ouside CA?
· Get admitted in that state; OR
· Associate local counsel (if not appearing in court); OR
· Pro hac vice (which might also require local counsel)
· Which states can discipline you?
· Both!
· MR 8.5(a) 
· CRPC 1-100(D)(1) & (2)
· Regulation by Multiple States:
· MR 8.5(a) states that a lawyer is subject to regulation in each state in which the lawyer is admitted, or provides, or offers to provide legal services.  
· If the rules of the multiple states in which the lawyer is admitted, or provides, or offers to provide legal services are in conflict, then apply the choice of law rules under MR 8.5(b).
· Do MRs require reporting?
· MR 8.3(a) – Yes, if “substantial”
· But MR 8.3(c) – Not if confidential
· Does CA require reporting?: no snitch requirement. Self-reporting in CA 
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