Professional Responsibility Outline
PROFESSIONALISM, DISCIPLINE, AND PRACTICE OF LAW

I. Sources of Regulation of Lawyers

· Regulated by courts; enforced by the state bar 
· State COURTS (not legislatures) have the power to regulate 

· State may regulate the practice of law

· Highest state court has the ultimate power (case law, rules of court, and state statutes are also used to govern) 
· Federal practice is governed by federal statutes, case law, court or agency rules 

· Federal court has its own bar ( attorney must be admitted to in order to practice 
· *To practice in federal/state court, you have to follow the local rules (every court has its own admission rules) 

· Usually requires you to be sponsored, no disciplinary record etc. 

· Other States: 

· State-enacted ver. of ABA Model Code enforced by State Bar organization

· When out-of-state licensed lawyers violate CA’s ethics rules ( can be disciplined by both CA State Bar AND State bar of original licensing state 

· CA 

· CRPC and CBPC both enforced by Cal State Bar 

· When CA lawyers violate ABA rules in other states ( can be disciplined by both CA and the other state 

· Mandatory membership in the STATE bar association only (not city/county bar)
II. Legal Education and Board Admission

· *No residency/citizenship requirement (i.e., don’t need to be citizen of state or citizen of U.S.)
· CA Legal License Requirements (CBPC 6060 & 6062)

· [1] Be at least 18 yrs old

· [2] Be of good moral character
· [3] 2 years of college OR the equivalent
· [4] Register w/ Committee of Bar Examiners, complete education reqs
· [5] Pass the Baby Bar (if law school is NOT ABA accredited);

· [6] Pass the CA Bar Exam 

· Moral Fitness Application:
· Applicant presumed to have good moral character, unless questionable (applicant has burden of proof)

·  “Good Moral Character” – CBPC 6060: Qualifies of honesty, fairness, candor, trustworthiness, observance of fiduciary responsibility, respect and obedience of state law, rights of others, and judicial process 
·  [EX] Things that cause concern: 

· Pattern of deceit (> than 1 isolated incident) / Lack of remorse / Lack of candor and cooperation w/ disciplinary board / Failure to act in a fiduciary relationship / Intentional dishonesty for purpose of personal gain

· Criminal conduct is not automatic denial of application; must look at applicant’s rehabilitation (age of conviction, behavior since, nature of crime)
· If it’s a felony ( character evaluation (esp. if theft crime)
· Misdemeanor / Infraction ( Probably not 

· Membership in a Communist Party is insufficient to prove lack of good moral character (absence advocating violent overthrow of the govn’t) 

· Serious / repeat violation of criminal law / Dishonesty in college or law school academic work / Tax fraud / tax evasion / Substance abuse / Serious mental disorders  / Unpaid financial obligations** / Bounced checks / bankruptcies / Dishonesty on moral fitness application 

· False Statement on Application (MR 8.1)
· Must not knowingly make a false statement of material fact
· Must correct all misstatements known to the person 

· Must not knowingly fail to respond to a lawful demand for info (except privileged information) 

· Committing crimes AFTER admission (as lawyer)

· MR 8.4(c): Any conduct that involves dishonesty, fraud, and misrepresentation (*not all CIMTs, needs to be relevant to practice of law) ( discipline
· Act does not need to be in connection with the practice of law (attorney embezzled money in a non-lawyer capacity ( still subject to discipline by state bar) 
· [EX] Solicitation of prostitution ( not relevant character trait to the practice of law; but if it’s a repeated offense it shows you don’t respect the law 

· CA: Any felony conviction of CIMT ( Suspension / disbarment 

· CA has a zero-tolerance attitude toward attorneys who commit a CIMT 

· Includes felony convictions and ANY ACT of CIMT whether or not done in the practice of law 

· [EX] Crime of knowingly possessing child pornography ( temporary 5-yr disbarment (even though criminal sentence was only 90 days in jail) 
· Reporting Obligations of Other Attorneys:

· MR 8.3: A lawyer who knows another lawyers has violated rules of professional conduct which raises a substantial question as to that lawyer’s honesty, trustworthiness or fitness must inform appropriate authority (MR 8.6: also applies to judges) UNLESS
· [1] Privileged / confidential 

· [2] Lawyer/judge obtained info while participating in lawyer assistance program 

III. Unauthorized Practice of Law

· It is a crime to practice law without a license (or practice in state without license from that state)
· Can also be disciplined for ethics violation, but probably not harsh discipline unless repeat pattern
· Non-Lawyers:
· Legal Work
· Non-Lawyer paraprofessionals may not practice law 
· [EX] Practicing law = negotiating settlements

· May prepare paperwork under the supervision of a licensed L
· L must advise and instruct non-lawyers whose employment requires knowledge of the law 
· *Disbarred/suspended Ls: OK to employ a suspended/disbarred L to do what a lay person would do, but cannot practice law 
· Fees:
· May not receive a referral fee or share in earnings 
· OK to receive a bonus
· OK to participate in retirement funds
· Cannot be a SH or corporate officer in a firm  
· Licensed Lawyers: 
· To appear before a court of state in which you don’t have license to practice, you need to either
· [1] Take and pass the state bar; OR
· [2] Be admitted pro hac vice (this particular occasion only) and sponsored by a member licensed in the state 
· If you violate rules, disciplined in both home state and the temporary state 
· [EX] Filing papers to court = also appearing before court because you’re signing the court docs as an attorney of record 
· To practice in another state on other matters (not appearing before ct.): 
· MR 5.5 – Multi-Jurisdictional Practice / Temporary Services: OK to practice in state w/o license if temporary services; atty is NOT disbarred / suspended and 

· [1] Association: Associate w/ a lawyer admitted in that state 

· [2] Pro hac vice: Special permission to practice in jdx w/o license if reasonably related to pending/potential matter
· [3] Alternative Dispute: Mediation/arbitration arising out of practice in home state 

· [4] Related to Practice in Home State
· [5] Reciprocity: OK in states which recognize reciprocity rules (practicing in non-home state for certain # years gives you admission to practice) 
i. *CA doesn’t recognize reciprocity  
· Comment 6: No single test to determine whether a lawyer’s services is “temporary”, even if it’s on an extended basis

· Comment 19: You agree to subject yourself to the jdx of that state (if you break its ethics rules, you’re subject to discipline under that state AND home state)  
· [EX] Taking depositions in other states = OK regardless; not appearing before court, not temporary services
· Practicing in Another State: 

· [1] Can’t establish office 
· [2] Can’t establish a systematic and continuous presence 

· [3] Can’t hold yourself out as being admitted to practice in that state

· [4] OK to use same firm name in any jdx but must identify the attorneys not licensed to practice in the state (MR 7.5(b))
· CA doesn’t have equivalent, but uses solicitation/advertising rules (e.g., if your letterhead on advertisement doesn’t state which members are licensed to practice/not ( violation) 
THE LAWYER-CLIENT RELATIONSHIP

I. 3 Models of Representation:
· 1. Traditional Model: Lawyer = dominant party, tells client what he should do

· 2. Hired Gun Model: Client = dominant party, calls the shots

· 3. *Participatory/Collaborative Model: Layer & client share responsibility
II. Rules Encouraging Client Participation:

· MR 1.2 – Scope of Representation: 
· MR 1.2 Comment 1: Both lawyer & client have authority & responsibility in the objectives and means of representation

· Lawyers must abide by client’s decisions
· Right to make decisions:

· Client has the authority to make decisions affecting substantial legal rights

· Accept/reject settlement offer

· Criminal case plea

· Waiver of jury trial

· Whether to testify in criminal case

· Whether to appeal

· Attorney has the authority to decide procedure, tactics, strategy 

· Type of lawsuit to file

· Court where lawsuit is filed

· Whether to grant opposing counsel extensions of time

· Scope of discovery necessary 

· MR 1.4 – Communication

· Lawyer has mandatory duty to explain a matter to a client for him to make an informed decision

· May withhold information for a reasonable time IF client would likely react imprudently to the info

· CA: Requires lawyers to keep clients reasonably informed about significant developments in case (CRPC 3-500)
· MR 1.2 – Settlement Offers: Must relay settlement offers and abide by client’s decision. 

· CA: 

· Criminal: Must promptly communicate all Ts&Cs of any offer in a criminal matter
· Written: Must promptly communicate all amounts, Ts&Cs of any written offer in all other matters

· Oral Settlement Offer ( not covered by rule but subject to CRPC 3-500, duty to keep client reasonably informed 

III. Retainer Agreement Requirements:

· Doesn’t have to be written, unless it is a contingency fee agreement
· CA

· Ideally should include:

· Scope of services (including limitations, e.g., not taking case through appeals)

· Duties of client (and duties amounting to breach e.g., failure to pay)

· Fees (retainer deposits, hourly rates, billing rates, travel costs)

· Anticipated costs of case

· Escape clause (when discharge/withdrawal is allowed/appropriate)

· CA: Whether lawyer carries malpractice insurance 
IV. Inadvertent attorney-client relationship:
· Attorney-client relationship may be presumed ( you’re stuck with the case; you are bound by confidentiality (confidentiality even when no relationship ensues)
· Factors considered: 

· Did you volunteer your services / agree to investigate a matter w/o a disclaimer?

· Did the person seek legal advice and did you give legal advice? 

· Was confidential information disclosed by the caller w/o a disclaimer?

· Did you listen to a lengthy client story in a passive manner 

· Did client rely on the legal advice?

· Did you behavior create a “reasonable expectation” that you consented to represent?

· [EX] Ensuring private office, taking personal intake (instead of using paraprofessional) 

· To avoid creating inadvertent atty-client relationship:

· Create an express retainer agreement & limit the scope of representation

· Interrupt person seeking legal advice and tell them you cannot provide consultation

· Send a non-engagement letter if you don’t want to take the case

· Even if you don’t retain:

· Must give advice about statute of limitations 
V. Duty to Take Cases:
· In General: Lawyer can reject work for any reason UNLESS 
· [1] it’s for any consideration personal to himself, OR
· [2] the cause of the defenseless or the oppressed 
· MR 6.1 – Pro Bono Service: Lawyer must do pro-bono (aspire at least 50 hours/year)
· MR 6.2 – Court Appointments: Lawyer shall not avoid court appointment UNLESS it’s for good cause:

· [1] Representation will result in violation of ethics rules (e.g., frivolous suits);
· [2] Representation will result in an unreasonable financial burden; OR
· [3] The client/cause is so repugnant to lawyer it will likely impair lawyer’s ability to represent 
· [EX] Representing former Nazi member
VI. Frivolous Claims:
· MR 3.1 – Frivolous Claims: Lawyer shall not bring a frivolous claim UNLESS

· [1] A good faith argument to modify/reverse existing law exists; OR
· [2] On a criminal matter ( lawyer shall pursue all appeals for the criminal defendant, even though not promising 
VII.  Duty to Reject Representation:
· MR 1.16 – Ethical Duty to Reject Employment

· [1] When client asks you to violate an ethics rules
· [2] When you’re in poor physical/mental health that impairs your competency

· [3] If you have substance abuse problem that interferes w/ work

· [4] The matter puts you in a conflict of interest situation

· [5] If client’s case is frivolous
VIII.  Withdrawing from Representation:
· MR 1.16 – Termination and Withdrawal Basics
· In a litigated matter:

·  Must file a notice motion w/ court seeking to withdraw, if C doesn’t consent to substitution
· The minute you file a paper w/ court, you’ve become attorney of record. You now must file the motion to withdraw / substitution of attorney. 
· Judge may / may not grant this motion (other side might oppose it); looks @ 
· 1. Possibility of prejudice to court, case, or opposing counsel
· 2. Client’s ability to obtain new counsel
· [EX] C refused to pay (in breach of K) and made berated L, accused L of ethical violations (  grant motion

· [EX] When trial was pending & no reasonable L would agree to take case on such short notice ( deny motion

· [EX] C was in a difficult financial situation & L knew that ( deny motion

· In a non-litigated matter:

· Can withdraw, BUT L must first take steps to avoid reasonably foreseeable prejudice to client’s rights 

· [EX] Give reasonable notice to C & give C sufficient time to find another L
· AFTER withdrawal:
· [1] L must return all original file materials back to C
· **L cannot withhold file until C pay L’s fees 

· [2] L must return any unearned fees (except true retainer fee)

· [3] L must continue to honor client confidences & secret

· A. Mandatory Withdrawal: 

· [1] L knows C is bringing action without probable cause to harass/injure another

· [2] L knows/should know that continuing rep will violate rules
· [3] L’s physical / mental condition renders it unreasonably difficult to carry out employment

· [4] C fires him, w/in judicial limitations
· B. Permissive Withdrawal:
· [1] C’s case seems unwarranted under existing law/extension of existing law

· [2] C wants to engage in illegal conduct
· [3] C insists that L engage in illegal conduct with him

· [4] C makes it unreasonably difficult for L to carry out employment

· [EX] Move and not tell L, difficult to communicate with
· [5] C insists that L engage in conduct contrary to L’s judgment and advice
· [6] C agrees to terminate 

· [7] C breaches the fee agreement 

IX. Client’s Right to Terminate 
· C generally has an absolute right to fire the L, unless

· 1. Court doesn’t allow it b/c unfair to the other party

· 2. It’s in breach of a contract provisio
· If L is fired FOR cause ( L’s right to fee may be forfeited
· If L is fired WITHOUT cause ( L has a quantum meruit claim for unpaid feeds 
· Quantum Meruit: Hourly Fee x Reasonable # of hours worked, capped @ K price
· Limited by the total K price (cannot recover more than what L would’ve made had he seen the matter through its conclusion)
INCOMPETENCE AND ITS CONSEQUENCES

I. MR 1.1 – Duty of Competence
· L must possess or acquire competence
· Competence = Legal knowledge, skill, thoroughness and prep necessary for representation 
· Need requisite ability + requisite care (have ability and perform properly)
· *Doesn’t need special training / prior experience
· Failure to perform services competently ( malpractice, if all elements are met

· Remedy (Lack of competence):
· [1] Refuse or withdraw from a case;

· [2] Become competent through research/study before perf. Begins

· [3] Associate w/ competent attorney w/ informed consent 
· **Errors of judgment are not actionable; (similar to BJR, if made in best interest of C, error is OK)
· **Errors of the law may not be actionable, if the law is not well-settled by the courts

· [EX] Rules against perpetuities 
II. MR 1.3 – Diligence
· (L) shall act w/ reasonable diligence and promptness in representing (C)

· Reasonable diligence
· Promptness in representing (C)

· Take whatever lawful & ethical measures req’d to vindicate (C)’s cause

· Undertake zealous representation 

· Act with commitment and dedication to (C)’s interests

· Control workload to handle each matter competently

· *Prepare for death/disability to transition work to another competent lawyer 
· Prepare a plan designating another competent lawyer to review client files, notify client of his death, and determine any need for immediate protective action

· Follow representation through conclusion

III. MR 5.3 – Duty to Supervise Non-Lawyers Employed/Retained by (L)
· [1] Duty to Educate

· 1. Shall implement institutional procedures to give reasonable assurances that non-lawyers will comply with ethics rules

· 2. Supervising (L) shall make reasonable efforts to ensure that the non-attorney’s conduct conforms to the ethics rules 

· [2] Vicarious Liability

· (L) is vicariously liable for non-lawyer’s violation of ethics rules if:

· [1] (L) orders, specifically ratifies, or has specific knowledge of conduct; OR
· [2] Supervising (L) had knowledge of conduct when violation could’ve been avoided/mitigated and failed to take reasonable remedial action
IV. Legal Malpractice in Civil Matters

· Failure to perform competent services ( malpractice (of all elements of tort are met)
· Standard of care = Skill & knowledge ordinarily possessed by (L)s under similar circumstances in the community 

· [EX] If you take a medical malpractice case, and it’s your first time working on it ( still held to standard of Ls who regularly practice medical malpractice law. 

· [EX] Hiring just 1 expert W instead of 2 ( Probably not malpractice b/c it could be a legal tactic, to avoid confusion to the jury or avoid superfluous expenses

· [EX] Failure to find witnesses or statutes ( failure to research is breaching standard of care 

· Violation of ethics rules does not create a cause of action by itself (cannot bring negligence per se claim)
· See CRPC 1-100: “Rules are intended to regulate...[and] shall not be deemed to create non-disciplinary consequences of violating of such a duty”

· Could be used as evidence of breaching a standard of care
· L is not required to carry malpractice insurance 

· CA: Duty to tell C about malpractice insurance if representation is going to exceed 4 hours

· MR 1.8(h) – Malpractice Liability:

[1] L shall not limit (L)’s malpractice liability UNLESS (C) is actually independently represented in making the agreement 
[2] L shall not settle a claim or potential claim with a (C) UNLESS (C) is advised in writing to seek independent counsel and given ample time to do so 

· Legal Theories:

· 1. Intentional Torts:
· Misuse of funds ( Trespass to chattel / conversion

· Abuse of process

· Misrepresentation ( Fraud

· 2. Unintentional Torts:

· Negligent misrepresentation

· Negligence

a. Duty (attorney-client relationship), breach, causation (but-for L, C would have won), and damages (legally-recognizable harm to C)
b. Evidentiary standard = Preponderance of the evidence

· 3. Breach of Fiduciary Duty

· 4. Breach of Contract 

V. Duty to Report

· If a L knows that another L is incompetent (e.g., does not participate in continuing legal education) ( MUST report if he KNOWS for a fact

· If he is unsure, no duty 

· In CA, no duty (continuing legal education is not covered) 

THE DUTY OF CONFIDENTIALITY

I. Attorney Client Privilege

· Attorney-Client Privilege: Right to refuse to testify/disclose “communication” b/t L and C compelled by the govn’t 

· Client is the holder of privilege, but attorney may invoke on client’s behalf

· Privilege doesn’t apply to prospective clients. 

· [EX] Failure to produce docs, called as W, interrogatories, depositions etc.

· Crime-Fraud Exception: (Not covered by privilege)
· [1] Legal services to commit future crimes / further ongoing crime

· If (C) asks for legal services to help him commit a crime ( Privilege doesn’t apply

· Doesn’t have to be a criminal act
· [2] Hiding/Destroying Evidence
· What you should do: 
a. Keep the pistol 
b. Tell client that you will turn it in to the authorities
c. Authorities cannot tell the court where they got it from b/c it’s privileged info
II. Broad Ethical Duties of Confidentiality

· MR 1.6 – Confidentiality of Information: A (L) cannot reveal ANY confidential information UNLESS
· [1] Client gives informed consent or implied authority

· [2] To prevent future death/ bodily harm
· [3] To prevent/mitigate/rectify financial injury
· [3] In self-defense
· [4] By court order or other law
· Duty owed to:

· All clients, prospective clients, and former client

· Duty survives the death of client 

· Covers:

· Rule applies in situations other than when gov’t attempts to compel a (L) to disclose conf. info

· Includes communications, other client confidences, information about client, client secrets

· Information leading to the identity of client

· Communication from 3rd party about client is also covered

· *Covers PAST crimes (always confidential)

· Disclosure:

· OK to disclose if information is already public (public record, filed with court, said in open court) ( not confidence/secret

· OK to discuss w/ other Ls in firm to discuss work

· Exceptions (L has discretion to disclose, it is not required):

· [1] Informed consent
· [2] To get legal advice to comply with ethics rules

· [3] Establish claim/defense
· [4] Comply w/ court order or other law

· [5] Prevent reasonably certain death/substantial bodily harm
· [6] Prevent substantial financial injury resulting from C’s crime/fraud (minority rule)

· Future crime/fraud

· Committed using L’s services
· CBPC 6068(e) – Confidentiality
· L cannot reveal any confidential information UNLESS
· [1] To prevent a criminal act reasonably certain to result in death/substantial bodily harm
a. *Duty to first try to persuade client not to commit AND inform client of L’s intent to reveal information
· [2*] Establish a fee (common law); OR
· [3*] Establish a defense (common law)
III. “Noisy Withdrawal” 

· In jdxs that don’t recognize crime-fraud exception 
· Noisy Withdrawal v. Withdrawal

· Withdraw = “I withdraw as an attorney of record for John Smith”

· Noisy Withdrawal = “I withdraw and disaffirm any work on his behalf” ( signals wrongdoing

· MR 4.1 – “Noisy Withdrawal”

· If fraud is continuing & state doesn’t recognize exception ( OK to make noisy withdrawal
· If fraud is complete & C doesn’t intend to commit further fraud ( OK to withdraw, but NO NOISY WITHDRAWAL

· CA: May withdraw, but no “noisy withdrawal” for any reason (except if it’s b/c of non-payment)

CONFLICTS OF INTEREST

I. *General Overview Conflict of Interest
· Consequence of Conflict of Interest

· If conflict arises BEFORE ( L must not take the case unless IWC
· If conflict arises AFTER ( L must withdraw
· Most conflict of interests can be cured by C’s informed consent

· Conflicts that CANNOT be cured by consent:

· [1] Anything a disinterested L would conclude is unreasonable to represent under the circumstances

· [2] Publication rights concerning trial until trial is complete

· [3] L representing opposing parties in litigation

· [4] L testifying as witness
· [5] Decision made by T who pay the fee

· [6] To limit malpractice liability (need actual independent representation) 
· Proper Disclosure (for informed consent)

· [1] Discuss all facts & circumstances that give rise to conflict/potential conflict
· [2] Description of actual & reasonable foreseeable adverse consequences to C

· [3] If L represents multiple clients in single matter, must disclose all implications of common representation
· [4] Confirm the consent in WRITING
	Personal Interest
	Concurrent Clients
	Former Clients
	Government Employee

	1. PERSONAL FINANCIAL INT.

· OK if IWC
2. BUSINESS TRANSACTIONS

· OK if

[1] Terms = Reasonable + Fair

[2] Written, understandable disclosure

[3] Written advice to seek independent counsel

[4] Client gives IWC

3. MISUSE OF C’S CONF. INFO

· OK if IWC
4. SUBSTANTIAL GIFT

· NO (not to L / L’s family)
· OK if Client = family member
5. BOOK / MEDIA RIGHTS

· OK if case is over
6. FINANCIAL ASSISTANCE

· NO if litigation
· UNLESS [1] Advance court/litigation costs (repayment may be contingent upon outcome) or [2] indigent client

7. SEXUAL RELATIONS

· OK if existed before A-C relationship

8. LIKELY TO BE WITNESS
· NO, UNLESS
[1] Uncontested issue
[2] About nature/value of legal services
[3] Substantial harm to C
	Waiver:

[1] C = not adverse parties;

[2] L believes he can effectively represent both clients;

[3] Each C gives IWC
[4] Rep. isn’t prohibited by law

Avoid Imputed Disqualification:

*No imputed disq. if conflict = personal

[1] Properly & timely screen off 

[2] L doesn’t share in fees
	Waiver:

[1] IWC

Avoid Imputed Disqualification:

[1] Properly & timely screen off
[2] L doesn’t share in fees
	Waiver: 

[1] IWC (from prior employer)

Avoid Imputed Disqualification:

[1] Properly & timely screen off
[2] L doesn’t share in fees

[3] Written notice to govn’t 

	
	1. DIRECTLY ADVERSE

2. MATERIAL LIMITATION

· [EX] Co-Parties 

· [EX] Litigation b/t 2 former joint clients (must disclose that there is no A-C Privilege)

· *Unnamed members in class action don’t count as clients for purposes of conflict

3. *SETTLEMENT FOR CO-PARTIES

· NO PARTICIPATION in settlement negotiation UNLESS 

[1] Cs agree on how to share

[2] Full disclosure

[3] IWC
	1. SUBSTANTIALLY RELATED + MATERIALLY ADVERSE

2. CONFIDENTIAL INFORMATION

· If substantially related & materially adverse 
	1. [SAME MATTER] + [PERSONAL AND SUBSTANTIAL PARTICIPATION]

· Doesn’t matter if it’s not adverse  

2. CONFIDENTIAL INFORMATION

· No waiver


II. Conflicts Created by Third Parties 

· Third Party Payment

· L may not accept payment for services from someone other than C UNLESS
· [1] Informed consent
· [2] Arrangement doesn’t affect undivided loyalty to C

· [3] No interference with the attorney-client relationship
· [4] C’s confidential information is protected
· Issues with Insurance

· Duty of Loyalty

· Owed to driver 

· When the insurance company hires L for an insured driver ( client is the driver

· L must act as if he was personally hired by driver (C); Insurance co is his employer

· Conflict b/t Insurance and Driver

· L must hire another independent L to represent the driver to avoid bad faith 

III. Organization as Client

· Duty of Loyalty
· Owed to organization (not to constituents)
· Dual Representation:
· OK to represent BOTH organization and constituent, so long as not directly adverse & can represent both parties efficiently (+IWC)
· Serving on the BoD:
· OK but should resign from either position of risk of compromising lawyer’s professional judgment 
· Conflict b/t Organization and Constituent
· MUST disclose to person that L represents the organization (not the person)
· Reporting Obligations
· MUST report to higher authority (up to the highest authority)
· Any act of “substantial injury” to organization’s interest
· EVEN THOUGH YOU’RE FIRED
· MAY report to outside persons 
· If highest authority fails to take timely action, but only if necessary to prevent substantial injury to organization 
· If hired to investigate wrongdoing / defend organization
· MUST NOT disclose any information to outside persons
· SEC Violations
· MUST report to company’s Chief Legal Officer
· Any credible evidence of material violation of federal/state securities law
· Any credible evidence of violation of fiduciary duties
· MUST report to board, audit committee or outside directors 
· If CLO does not achieve appropriate response
· MAY report to SEC any confidential information reasonably necessary to 
· [1] Stop client from violation that will cause significant financial injury
· [2] Rectify financial injury, if L’s services were used to further the violation
· [3] Prevent client from committing perjury in SEC matter
ATTORNEY’S FEES

I. Reasonable Fees

· Must charge reasonable fees; May not exploit an hourly fee arrangement by using wasteful procedures
· Factors:

· Amount of fee in relation to value of services performed

· Sophistication of L and C

· Difficulty of the case

· Skill req’d

· Amount involved & results obtained

· Time limitations (e.g., injunction emergency)

· L’s experience, reputation, and ability

· Time and labor req’d

· C’s informed consent to agreement

II. In writing?

· MR – Only contingent fee agreements must be in writing (not hourly, but preferable to be in writing)

· Communicate (w/in reasonable time after commencing representation):

· Scope of representation

· Basis of rate of fee + other expenses 

· Communicate any changes made to rate/fee thereafter

· CA:

· [1] Contingent fee agmt must be in writing

· [2] If total cost of services > $1,000 ( writing

III. Contingent Fees

· MR: May NOT charge contingent fee for criminal or domestic relations cases 

· Must be in writing & signed by both parties

· Must state:

· 1. Contingency fee rate
· 2. How disbursements and costs will affect contingency fee

· 3. What extent client will be req’d to pay L

· 4. Fee is subject to negotiation
· CA: No prohibition
IV. Overhead Expenses:

· Must not charge client for overhead expenses (maintaining, staffing, equipping an office)

· BUT L may recoup reasonable expenses incurred in connection with the C’s matter so long as the charge reasonably reflects the L’s actual costs for services rendered 

· [EX] Copying, long distance calls, secretarial overtime etc.

V. Payment:

· Advancements

· OK to require advanced payment of fee
· Must return any unearned portion to C, except true retainer fee (to reserve L’s services)

· Property

· OK to accept property in payment for services (e.g., shares in company) but must not be related to the cause of action/subject matter of litigation
· OK to charge property lien ( but biz transaction rule applies 
VI. Fee Sharing

· Cannot share fees w/ Ls in ANOTHER firm UNLESS
· [1] C gives informed written consent (after disclosure about terms and % of division)

· [2] Total fee is reasonable
· [3] Division is in proportion of services performed OR L assumes joint responsibility
· Cannot share fees w/ NON-LAWYERS UNLESS

· Death benefits (L’s non-L estate or designated person)

· Payment for work done before death

· Retirement plan compensation
VII. Lending Money to Clients

· MR 1.8(e): May not lend money in connection w/ pending or contemplated litigation, UNLESS
· [1] It’s to advance court costs & litigation expenses (repayment may be contingent upon outcome of matter)

· [2] The C is indigent 

VIII. Safekeeping Client Property (Fiduciary Duties)

· Client Trust Accounts: Account separate from L’s personal account where money collected on behalf of clients are deposited 

· Fiduciary Duty

· Must hold funds for the benefit of clients

· MR 1.15 Comment 4: L’s obligations to keep client property = independent of activity of rendering legal services

· Communication:

· Must promptly notify C of receipt of property and money 

· Promptly forward C money and property 

· Type of Account:

· Separate Account: May NOT commingle personal or law office funds

· Interest-Bearing Accounts (Interest on Lawyer Trust Accounts IOLTA): May put the money in interest-bearing accounts (and the interest accrued goes to state bar to fund legal services for under-represented persons)

· Account:

· Deposit advance fees (true retainer fee does not go into trust fund b/c it’s L’s personal prop.)

· Withdraw ONLY after fees have been earned by L (even advance fees)

a. If there’s a dispute ( must keep in trust fund until dispute is resolved

· Promptly refund any undisputed portion of money owed to C

· Make special arrangement w/ C about how to handle large sums if expected to hold for a long period of time

· Record Keeping:

· L must keep complete records of all C money and property that comes into his possession

IX. Referral Fees

· No referral fees; May not pay another person for recommending L’s services but may

· [1] Pay for an approved lawyer referral service

· [2] Refer client to another L (or law firm) and share fees with client’s written informed consent

· *No exclusive reciprocal referral agreement allowed

· [3]  

X. Sale of Law Firm

· MR 1.17: May sell/purchase law practice

· 1. Seller must cease to engage in practicing in the same area (geographic/jdx)

· 2. Must sell to a L (or law firm)

· 3. Must give written notice to each client:

· Proposed sale

· C’s right to retain other counsel

· C’s right to repossess C’s files
· 4. C’s fees may not be increased b/c of sale 
DUTIES TO THE COURT: CANDOR & LITIGATION ETHICS

I. Fairness Toward 3rd Party

·  Must disclose that L is acting in a representative capacity 

II. Fairness Toward Tribunal (Court)

· Must remain candid w/ court at all times

· Must not make false statements of act or law

· Must correct previously made false statements

· Must disclose controlling legal authority (even if it’s adverse to client’s position)

· Must not  KNOWINGLY offer false evidence
· May refuse to offer evidence believed to be false UNLESS it’s a criminal D’s testimony

a. [EX] OK not to call W who L knows will lie on stand (can’t be criminal D though)

· OK to offer when suspect it’s false (but cannot per se believe it’s false)

· Must take remedial measures / disclose to the court that C has engaged in criminal or fraudulent conduct before the court

· In an ex parte proceeding ( inform court of all material facts known to L to enable court to make an informed decision (even if facts are adverse)

· Duty of Confidentiality vs. Duty of Candor

· When criminal D intends to lie on stand, L is bound both by duty of confidentiality + duty of candor.

· Criminal D has a right to take the stand

· L cannot prohibit D from lying on the stand b/c of the constitutional right

· L must use a “narrative approach” instead of questioning D 

a. Let D testify as to what happened

· MR 3.3 – Remedial Measures (+Comment 10 and 11)

· Counsel C against lying

· May ask ct. to allow you to withdraw (but unlikely to be granted b/c of prejudice)

· Tell C that you won’t let friends on stand to corroborate his lie 

· Tell C that if he lies, you have to inform the court about the lie

· If C ACTUALLY LIES on the stand

a. Advise C in confidence to recant

b. If C refuses to recant, inform C that you have to inform court about the lie

c. If C still refuses to recant, disclose to the court reasonably necessary information to remedy situation (even it if means disclosing confidential info)

· Court will determine what to do

III. Fairness Toward Adversary

· Duty to Volunteer Facts

· No duty to volunteer harmful facts. Adversary must learn such facts independently through discovery

· But must disclose controlling legal authority, even if it is harmful to C

· Paying Witnesses

· No rule for MR (no prohibition against paying wits)

· CA: 

· Expert Wit Only: Fee must be reasonable, and not contingent on testimony/outcome of case

· Related Expenses: OK to pay travel/loss wages to ANY witness 

IV. Fairness Toward Judge/Jurors

· L cannot

· [1] Seek to influence a judge, juror, or prospective juror

· [2] Communicate ex parte w/ judge/juror during the proceeding

· Ex Parte: Communication that occurs outside presence and without consent of other parties to litigation

· [3] Engage in disruptive conduct 

· Can communicate with juror after discharge UNLESS

· Juror expresses desire not to communicate

· Communication involves duress, misrepresentation, harassment

· Otherwise prohibited by law

· Investigation OK but must not involve contact with juror (or her family)

· Normally, investigation using public records

ADVERTISING AND SOLICITATION: GETTING CLIENTS

I. Advertising

· Elements:

· [1] Print / media communications
· [2] Directed @ the public
· [3] W/ purpose of making public aware of L’s services
· Types of Communications Covered:

· Print/Media (including internet websites)

· Stationery, letterhead, signs, business cards, brochures, other written material describing law firm

· Bus / bench ads

· Newspaper, TV or radio ads

· Telephone book ads

· Websites / internet advertising

· Rules:

· [1] Must be true
· [2] Must not be false, deceptive or misleading
· Misleading if: 

a. 1.Contains material misrepresentation of the law / fact

b. 2.Omits fact necessary to avoid being misleading

c. 3.Likely to create unjustified expectation about results/means L can achieve

d. 4.Compares services w/ other Ls (unless comparison can be factually substantiated)

· [3] Must indicate that it is an advertisement
· [4] Cannot be transmitted in any manner involving intrusion, duress, compulsion, threat
· [5] Cannot represent L as a “specialist” unless actually certified

· Presumptions of Violation

· Contains guarantee, warranty, prediction regarding results of representation

· Contains testimonial w/o disclaimer that it’s not a warranty/guarantee

· Delivered to potential client who isn’t in physical/mental state to exercise reasonable judgment
· Transmitted @ scene of accident / en route to hospital

· Doesn’t state that it’s an advertisement
· Misrepresents nature of L’s relationship to firm

· Implies L is participating in certified referral service when untrue

· Fails to state name of L responsible for communication 

· Fails to state it’s a dramatization when it is

· States “no fee w/o recovery” but fails to disclose C is liable for costs
· Implies/states services will be provided in another language (when no L speaks language)

· Lists a fee for services not honored by lawyer 

· Social Media:

· L must comply w/ applicable ethical rules

· L must not post message on social media that indicates availability for employment  

· [EX] “Who wants to be next?”

· [EX] “Tell your friends and check out my website”

· [EX] “Call me for free consultation”

· NOT imply availability: 

a. [EX] “Case over. Celebrating!” or 

b. [EX] “Just published an article. Let me know if you want a copy” 

· TV Advertisements:

· Truthful, non-deceptive advertising is constitutional (protected under 1st and 14h Amendments)

II. Solicitation

· Elements:

· [1] Face-to-face (or real-time contact)

· In-person

· Live telephone

· Real-time electronic contact

· [2] Initiated by L or L’s agent

· [3] With lay person (no prior family or professional relationship)

· [4] Made w/ purpose of pecuniary gain (or if pecuniary gain = significant purpose)

III. Giving Seminars

· L must be competent

