I. PROFESSIONALISM AND THE PRACTICE OF LAW

II. The Concept of "Professionalism"

· 4 key elements of professionals

1. Practice requires substantial intellectual training and use of complex judgments

2. Clients must trust those they consult because can't adequately judge quality of work (professional in position to rip people off)

3. Self interest sublimated to client's interest and public good

4. Self regulating (allowed to regulate selves)

· Bates: lawyer advertising is constitutional
· Shapero: direct mail advertising can be constitutional
· Duty to perform Pro Bono work:

· MR 6.1: "A lawyer should aspire to render at least (50) hours of pro bono publico legal services per year."

· MR 6.2: "A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause"

· California has no analogous rule

· Schwarz: FL law to report number of pro bono hours is constitutional
· Fighting Bias and Prejudice:

· CA 2-400(B): can’t discriminate or knowingly permit unlawful discrimination on the basis of race, national origin, sex, sexual orientation, religion, age or disability in:

1. hiring, promoting, discharging, or otherwise determining the conditions of employment of any person; or 

2. accepting or terminating representation of any client. 

· No analogous rule in MR

II. Sources of Regulation of Lawyers

· Ethics Rules:

· CA the only state to have not adopted the MR format
· Sanctions for Rules violations

If state rule violated, state holds a hearing in a state bar court. Can be appealed through state court system.

MR 8.1(b): L under investigation has to cooperate, but doesn't have to waive own constitutional protections (5th Amendment)

MR 8.5: L can be disciplined wherever admitted to practice or wherever L offers to provide legal services

Ex: L admitted in WI and MI. Misconduct occurs in MI for violating MI rule -> can be disciplined by WI

Types of discipline:

Disbarment: permanent or temporary (can apply for readmission in X years)

Suspension: allowed to return to practice after x months (usually between 6 months and 3 years)

Public reprimand: state declares  that L did something wrong and explains it to public

Private reprimand: declares that L did something wrong, but doesn't explain what wrong they did (an admonition)

Probation: specified conditions under which L can practice

Reciprocal Discipline: punishment in one state should be honored by another.

1. Other law:

· L's not exempt from rules that apply to non-lawyers (civil, criminal, etc.). Many state rules cite outside law, giving them the authority to discipline its L's for violating the outside law (in addition to the civil/criminal punishment)

· CA B&P 6012(c): L's summarily disbarred for committing felony with moral turpitude

· Ex: if L steals money from C, state bar can discipline L, C can sue L (legal malpractice/breach of fid duty/etc.), state can punish L under crim law.

· Ex: SCOTUS has held that Fair Debt Collection Practices Act applies to L's. 

II. Legal Education and Bar Admission

ABA, Association of American Law Schools, and states themselves can accredit law schools

Applicant has burden of proving good character
concerns present moral character, though past conduct is still relevant

More serious crimes carry a higher burden

Reasons for denial must have a rational connection with applicant's fitness or capacity to practice law
Chapman: court held that applicant failed to prove good behavior because while in law school he was a criminal defendant for teaching employees to inflate billings. 

Hamm: violent criminal reformed in jail and passed the bar but failed moral character because not honest with investigators about violent past

Admission without passing the bar

WI: diploma privilege (JD from accredited WI law schools = automatic admission to the WI bar)

Pro hac vice admission: if L is admitted to another state's bar, L can ask a foreign state to temporarily allow him to practice there for 1 lawsuit with the assistance of an associate local L

Reciprocal admission: some states with identical bar exams allow practice in same states

The Unauthorized Practice of Law

Practice of law:
no universal definition, state-by-state common law w/ some statutes
Representing litigants in court and preparing pleadings and other papers incident to any action or special proceedings in any court or other judicial body

Conveyancing

Preparation of legal instruments of all kinds whereby a legal right is secured

Rendering of opinions as to the validity or invalidity of titles to real or personal property

Giving of any legal advice

Any action taken for others in any matter connect with the law

Types of UPL

By a person who is not a L at all

Brumbaugh: non-L offered "do it yourself" divorces, wills, resumes, and bankruptcies. Told Cs where to sign and prepared documents, which forms to use, where to send them, and answered interpretive questions

Ct: these activities = UPL because giving such advice affects the rights of the Cs and requires legal skill (could sell and type forms, but not correct errors and omissions or give advice)

By a L not admitted to practice in the jurisdiction

MR 5.5 contains an in-house counsel and purely federal practice exception

MR 5.5 and CA 1-300:
5.5(a) – can’t practice unauthorized or assist another in practicing unauthorized

5.5(b) – can’t open an office, have continuous presence, or hold out to public that you are authorized when practicing UPL

5.5(c)  - exception:


1 – associate w/ local counsel


2 – pro hoc vice admission


3 – ADR proceedings


4 – related to work in your own j.d.

5.5(d) – in-house counsel: don’t have to be a member of bar where your corp. is

L who assists/facilitates an out-of-state L or non-L in UPL can be disciplined

L shall not practice law in a jurisdiction where to do so would be in violation of regulations of the profession in that jurisdiction.

Sanctions for UPL

Loss of fees

Discipline by state where licensed to practice

Complaint not valid (so client can sue L for malpractice)

 

INCOMPETENCE AND ITS CONSEQUENCES

· MR 1.1: A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.
· CA 3-110: L shall not intentionally, recklessly, or repeatedly fail to perform legal services with competence
· Bailey: 
· SCOTUS: 4 part balancing test to determine whether 3rd party gets to vacate judgment for L's mistake

0. Danger of prejudice to non-moving party

1. Length of delay and potential impact on judicial proceedings

2. Reason for the delay (including whether it was within the reasonable control of the movant)

3. Whether the moving party's conduct was in good faith

· Some courts grant relief when L literally abandons C

· Other courts (including CA and 9th Cir) provide relief when L commits "gross negligence"

Legal Malpractice in Civil Matters
Duty - matter of LAW

0. Existence of duty: 

· L-C relationship (and prospective L-C relationship) creates a duty

· Some non-Cs are also owed a duty

· Togstad: Husband paralyzed because of his doctor's malpractice. Wife told L about case in 45 min meeting and L said he was doubtful about the merits but would call her if he changed his mind. Never called Wife back, and claim got barred by SoL.

· Ct: L owed a duty because W reasonably believed attorney-client relationship existed.

· McIntosh: general rule – no duty to 3rd parties because it could create ethical conflicts with representing your actual client

·      Primary Beneficiary exception: L's owe a duty to direct and intended beneficiaries of the attorney's services

· 1 - transaction has an intended central purpose of affecting the 3rd party OR
· 2 - C intends to benefit 3rd party AND L aware of C's intent.

·      Ex: named beneficiary in wills owed a duty, unnamed beneficiaries are not..  

1. Scope of duty/SoC: Ls held to the standard of other, similar, competent lawyers

· Degree of care, skill, diligence, and knowledge commonly possessed and exercised by a reasonable, careful, and prudent L in practice of law in the jx (state, except areas of extreme expertise -> national), under same or similar circumstances

· EXPERT witness testimony to identify what the SOC is.

· Breach of Duty - Question of FACT
Equitana: Ls can be held liable for errors in judgment. Good faith is not a defense to breach of duty.

Togstad: L failed to do minimal research, didn't inform wife about SoL, didn't refer to another L, implied further action would be taken but didn't do it or disaffirm implication

Almost always a breach of duty to fail to do legal research

Violation of a state ethics rule is NOT negligence per se, but it is admissible as evidence. RELEVANT but not DETERMINATIVE of a breach

Breach of Fiduciary Duty: all L's owe C's a duty of trust, honesty, and to not take advantage of C

Not identical to malpractice: May have different SOL, remedies, etc.

Breached when disloyal or dishonest (ex: failure to disclose CoI, wasting C's money, etc.)

CA: L owes fiduciary duty to other L's in firm

If C owes fid duty to others, L owes duty of care to those others to protect them from C's breach of fid duty
Causation of Harm ("Case within a case" to prove likely success in underlying case)

Cause in Fact: "but for" L's mistake, C would have had a better result

Transactions: P must prove that had L acted non-negligently, a better deal would've been struck

Proximate Cause: 

· Foreseeable P - always when P is the client

· Foreseeable type of harm - economic harm is always foreseeable, suicide and only emotional harm are unforeseeable

7. Actual Harm: usually will be economic harm, but must be actual and legally cognizable

· Garcia: Literal case within a case is not always necessary to prove causation of harm. Can use experts and affidavits instead.

· Vandermay: expert testimony only required when issues are not within knowledge of ordinary lay juror. Not necessary if a jury is capable of deciding whether L's conduct was reasonable without the benefit of an expert's opinion (if case is really straightforward)

· Damages:

· Can't recover damages if they are too speculative

· Courts split on whether P can receive lost punitive damages, but most say no

· Most courts allow recovery of fees of the malpractice suit, but others cite American Rule

· Defenses to Legal Malpractice

· P's Contributory Negligence/Comparative Fault - 3 approaches

· Butterfield: any contributory negligence = complete bar to recovery

· Pure comparative fault: reduce recovery by % of P's fault

· Modified comparative fault: split

1. Barred if P's % > D's %, else reduce recovery by P's %

2. Barred if P's % >= D's %, else reduce recovery by P's %

· P's negligence usually is things that prevent L from competently doing his job (failure to disclose important info, and maybe failure to read if L told C to read it and offered to explain it)

· SoL – 
Accrual: most states use discovery rule, not when injury occurred.

Discovery: of injury, or of facts giving rise to CoA?

CA: SOL = 1 year after discover/should've discovered facts constituting the wrongful act/omission, but not more than 4 years from the date of occurrence. 

Continuous representation doctrine (Maj. Rule): SOL is tolled while L still representing C in same/related matter as one in the malpractice claim

Legal malpractice in Criminal Matters (not discussed thoroughly in class)

Possible for a criminal D to sue L for legal malpractice.

Most states have same test as civil matters, but in "causation" must also prove innocence.

Ineffective Assistance of Counsel

Strickland 2 part test: Petitioner must show that

1 - serious attorney error
Presume that counsel is competent

Reasonable Strategic choices are not reviewable for IAC

2 - This prejudiced the defense

- “Reasonable probability” that but for the counsel's unprofessional errors, the result of the proceeding would have been different (between “but-for” and “possibility”)
5th Cir: lawyer asleep at trial = absent

SCOTUS: presence of an undisclosed CoI not per se IAC, though likely to find prejudice if CoI in death penalty case 

IAC practically always prevails where L failed to investigate (because can't ever be characterized as a strategic choice)
IAC in habeas: 28 USC 2254(d) - AEDPA

Writ shall not be granted on any claim adjudicated on the merits, unless adjudication of the claim in state court

Resulted in a decision "contrary to, or involved an unreasonable application of clearly established federal law," or

Resulted in a decision that was based on an unreasonable determination of the facts.

Very deferential to the state court and lawyer's presumed competence

Harrington: 9th circuit erroneously applied Strickland when it should have applied AEDPA because it was on habeas. AEDPA standard difficult, but Congress intended it to be that way.

IAC practically always prevails where L failed to investigate (because can't ever be characterized as a strategic choice)

Other Checks on Incompetence

Substantive Rules

Competence

MR 1.1: A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

Comment 5: thoroughness and preparation - see rule 1.2(c): A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent.
Cal 3-110: 

A member shall not intentionally, recklessly, or repeatedly fail to perform legal services with competence.

For purposes of this rule, "competence" in any legal service shall mean to apply the 

diligence,

learning and skill, and 

mental, emotional, and physical ability reasonably necessary for the performance of such service. 

If a member does not have sufficient learning and skill when the legal service is undertaken, the member may nonetheless perform such services competently by 

associating with or, where appropriate, professionally consulting another lawyer reasonably believed to be competent, or 

by acquiring sufficient learning and skill before performance is required.

Diligence

MR 1.3: A lawyer shall act with reasonable diligence and promptness in representing a client.

Communication - typically not an independent source of discipline, but adds up if other serious violations occur too

MR 1.4

A lawyer shall:

promptly inform the client of any decision or circumstance with respect to which the client's informed consent, as defined in Rule 1.0(e), is required by these Rules;

reasonably consult with the client about the means by which the client's objectives are to be accomplished;

keep the client reasonably informed about the status of the matter;

promptly comply with reasonable requests for information; and

consult with the client about any relevant limitation on the lawyer's conduct when the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law.

A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.

CA 3-500: A member shall keep a client reasonably informed about significant developments relating to the employment or representation, including promptly complying with reasonable requests for information and copies of significant documents when necessary to keep the client so informed.

CA 3-510:

A. A member shall promptly communicate to the member's client:

1. All terms and conditions of any offer made to the client in a criminal matter; and 

2. All amounts, terms, and conditions of any written offer of settlement made to the client in all other matters. 

B. As used in this rule, "client" includes a person who possesses the authority to accept an offer of settlement or plea, or, in a class action, all the named representatives of the class.

· Remedies -Client Protection Funds and Restitution Systems: 

· typically only refunds fees

· most states only allow this when L disbarred

· Ethics Rules on Law firms and Associations:

· Duties of Supervising L

· MR 5.1:

a. A partner in a law firm, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules of Professional Conduct.

b. A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.

c. A lawyer shall be responsible for another lawyer's violation of the Rules of Professional Conduct if:

1. the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or

2. the lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

· MR 5.3: With respect to a non-lawyer employed or retained by or associated with a lawyer:

a. a partner, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that the person's conduct is compatible with the professional obligations of the lawyer;

b. a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person's conduct is compatible with the professional obligations of the lawyer; and

c. a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules of Professional Conduct if engaged in by a lawyer if:

1. the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or

2. the lawyer is a partner or has comparable managerial authority in the law firm in which the person is employed, or has direct supervisory authority over the person, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

· CA: no parallel rule
· MR 8.4: It is professional misconduct for a lawyer to: violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;

· Duties of Subordinate L

· MR 5.2:

a. A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted at the direction of another person.

b. A subordinate lawyer does not violate the Rules of Professional Conduct if that lawyer acts in accordance with a supervisory lawyer's reasonable resolution of an arguable question of professional duty.

· Reporting Professional Misconduct

· MR 8.3

· A lawyer who knows that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority.

· A lawyer who knows that a judge has committed a violation of applicable rules of judicial conduct that raises a substantial question as to the judge's fitness for office shall inform the appropriate authority.

. This Rule does not require disclosure of information otherwise protected by Rule 1.6 or information gained by a lawyer or judge while participating in an approved lawyers assistance program.

· MR 8.4: It is professional misconduct for a lawyer to:

. violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;

a. commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects;

b. engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

c. engage in conduct that is prejudicial to the administration of justice;

d. state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law; or

e. knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law.
f. professional misconduct to: harass, discriminate on race, religion, gender, etc.
· CA: no parallel rule (optional reporting)

 

· THE DUTY OF CONFIDENTIALITY

A. Attorney-Client Privilege and Work-Product Doctrine

· Attorney Client Privilege: Protects against disclosure in a PROCEEDING (not info in a deposition asked by opposing counsel):

0. Communication

· C's identity and mere fact that consultation occurred are not privileged because not considered "communications"

· Generally, retainer agreements and fee agreements aren't privileged

· Cal B&P §6149: written fee agreements ARE privileged

1. Made between privileged parties/persons

· Translator doesn't destroy privilege, but unnecessary 3rd party (in the room, or C tells unnecessary 3rd party after) does

· Cal Evid. §952: discloses the information to no third persons other than those who are present to further the interest of the client in the consultation

· Kovel Doctrine: accountant's presence at a meeting involving accounting concepts doesn't destroy privilege because accounting concepts are like a foreign language to Ls.

· An L who fails to explain to C A-C privilege when asking unnecessary 3rd party to leave likely breached duty in a legal malpractice case if C loses case because A-C privilege destroyed.

· L-C are privileged

· So are L and prospective C

· So are C and non-L if C reasonably believes non-L is a L

· Note: organizational clients - A-C privilege applies to corporations and individuals

· General rule: when representing a private or govt org, that org is your client, not the employees of the org

· Common legal interest rule: 2 or more people interested in the same subject matter can be present at a conference with a L who only represents one of those present without destroying the privilege

· Lynch v. Hamrick: mom (C) brought daughter (non-C) to L's office to prepare a deed. Interests were adverse, so CLI rule not applied

2. In confidence

· C has to intend information is confidential and should remain so.

· C must take actions after meeting to keep it confidential

· If info is otherwise discoverable, it is not protected

· Did they take reasonable efforts to keep things secret? (don't conduct meeting in public if private room available)

3. For the purpose of obtaining or providing legal advice

· Not privileged if giving purely business advice

· If a mix of business/legal advice, court adopts a "dominant purpose" test to see which controls

· Crime Fraud exception:

· Privileged: C can tell L about PAST crimes

· Not privileged: C who uses L for ongoing or future crimes forfeits the privilege

· C's purpose, not L's intent, is what matters

· Courts tend to look at overall conversation (tend to not parse conversation into privileged-not privileged. Either all or nothing)

· Cardozo: "he who misuses the privilege loses it"

· Cal Evid. Code  § 956: There is no privilege under this article if the services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit a crime or a fraud.

· WP Doctrine: Protects against DISCOVERY

0. Documents or other tangible materials

1. Prepared by a party or his agent (such as L)

2. In anticipation of litigation, or in ongoing litigation/must not arise in ordinary course of business 

· 2 types:

· "opinion WP"

· Cal Civ Pro §2018.030: A writing that reflects an attorney's impressions, conclusions, opinions, or legal research or theories is not discoverable under any circumstances.

· FRCP 26(b)(3)(B): opinion WP never discoverable

· "ordinary WP"

· Cal Civ Pro §2018.030: All other WP is not discoverable unless the court determines that denial of discovery will unfairly prejudice the party seeking discovery in preparing that party's claim or defense or will result in an injustice.

· FRCP 26(b)(3)(A): only discoverable if otherwise discoverable or if the party shows that it has substantial need for the materials to prepare its case and cannot, without undue hardship, obtain their substantial equivalent by other means.

· Cal Evid. Code:

· §952: communications between C and L are covered by the A-C privilege

· §953: As used in this article, "holder of the privilege" means: The client, if the client has no guardian or conservator.

· §954: C has right to refuse to disclose and prevent L from disclosing privileged communications

· §955: L must claim privilege whenever authorized to do so

· §915: When a judge needs to hear what the confidential information is about to see whether the A-C Privilege or WP doctrine applies, L may disclose to the judge in a private "in camera hearing" (in judge's chambers without opposing counsel present) so judge can make ruling.

· Once a judge rules, the L can appeal this decision, but usually not until the case has ended.

· §917: presume L-C communications are confidential (puts burden on other party to prove that it is not a privileged communication.

· Electronic communications are also privileged

· CA is the ONLY state to shift the burden of proof like this.

· Purpose of the privilege

· Necessary function of adversarial system

· Facilitates getting/giving best legal advice because without privilege, L couldn't be candid with client and client may withhold info from L

· Ls have to write things down so important information not forgotten, but if it were discoverable, no one would write anything down.

· Duration of the privilege:

· Stretton: can attach to prospective Cs and future Cs if C reasonably believes communications were privileged

· Waiver of Privilege

· Inadvertent Disclosure

· Party receiving inadvertently disclosed info

· Rico: A L who receives materials inadvertently produced cannot read it any more closely than necessary to ascertain that it is privileged. Once apparent it is privileged, L must notify opposing L and try to resolve it

· MR 4.4(b): L who gets inadvertently disclosed document "shall promptly notify the sender." Then, sender takes "protective measures"

· FRCP 26(b)(5)(B): "must promptly return, sequester, or destroy the specified info and copies and can't use or disclose info until claim resolved."  

· Remedy = Disqualification (can't un-ring the bell)

· Party making inadvertent disclosure

· MR 1.6(c): A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or unauthorized access to, information relating to the representation of a client.

· constitute waiver (inadvertent disclosure never = waiver)

· Subsequent Disclosure in non-privileged setting

· Partial disclosure: when partial disclosure of privileged matter would be unfair, results in waiver for all otherwise privileged communications on same subject matter

· Disclosure to other allies: generally = waiver (exception for when other allies also privileged, like a spouse)

· Waver by putting-in-issue

· C asserts that he acted on L's advice; or

· C asserts L's advice was negligent or wrongful by claiming legal malpractice or IAC

B. The Ethical Duty of Confidentiality

· Broader than a/c privilege

· Scope of the duty:

· MR 1.6(a): A lawyer shall not reveal information relating to the representation of a client 
· CA RPC 3-100(A): A member shall not reveal information protected from disclosure by Business and Professions Code section 6068, subdivision (e)(1).

· B&P 6068(e)(1): It is the duty of an attorney to maintain inviolate the confidence, and at every peril to himself or herself to preserve the secrets, of his or her client.
· Common interest doctrine and co-client rule:

· 
- if 2 parties have “matter of common interest”, they can assert a/c privilege for them or the other
· Exceptions to Duty of Confidentiality

· MR 1.6: 

· the client gives informed consent, 

the disclosure is impliedly authorized in order to carry out the representation

C. L may reveal  information relating to the representation of a client to the extent L reasonably believes necessary:

· to prevent reasonably certain death or substantial bodily harm;

· to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer's services;

· to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client's commission of a crime or fraud in furtherance of which the client has used the lawyer's services;

0. to secure legal advice about the lawyer's compliance with these Rules;

1. to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer's representation of the client; 

2. to comply with other law or a court order; or

3. to detect and resolve conflicts of interest arising from the lawyer’s change of employment or from changes in the composition or ownership of a firm, but only if the revealed information would not compromise the attorney-client privilege or otherwise prejudice the client. 

CA RPC 3-100:
the informed consent of the client

A member may, but is not required to, reveal confidential information relating to the representation of a client to the extent that the member reasonably believes the disclosure is necessary to prevent a criminal act that the member reasonably believes is likely to result in death of, or substantial bodily harm to, an individual.

Identical language also in CA B&P 6068(e)(2)

· Areas of disagreement:
0. Prevention of death or serious bodily harm

· Spaulding v. Zimmerman: D's doctors detected P had an aneurism from car accident, but did not disclose P's injury to P.

· If CA: no criminal act, so L must not reveal to P (CA is only state with preventing a criminal act requirement)

· If MR 1.6: L may reveal to P

· MR 2.1: In representing a client, a lawyer shall exercise independent professional judgment and render candid advice. In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client's situation.

1. Protection of others from C's criminal Acts

· Client Fraud and Crimes involving substantial financial loss to another:

· MR 1.6(2) and (3): allows disclosure to prevent substantial injury to financial interests of another

· CA: does not allow disclosure for this

· MR 1.13: organizational clients

· L working in-house or retained as outside counsel for organization represents the org, not the org's executives

· When org's officers or employees are harming the org, L must proceed as is reasonably necessary in the best interests of the organization.

· Go up through the chain of command in the organization and ask them to rectify and blow whistle to SEC if fail to do so.

2. L self defense (L sued by C or 3rd party alleges wrongful conduct in representation)/Establishing a claim against C (wrongful termination suits by in-house counsel and fee disputes)

· MR 1.6(b)(5): Requires reasonable belief disclosure is necessary and reasonable amount of disclosure

· Meyerhoffer: The more serious the allegations, the more leeway the L has in disclosing. Urgency also affects reasonableness.
· 
-lawyer does not need to wait until charges are formally filed to reveal confidential info. for self-defense

· 

- only enough to  defend oneself
· CA Evid Code 958: privilege doesn't apply for communications relevant to whether L or C breaches a duty.
· Areas of agreement: 
0. C voluntarily consents to waive confidentiality

1. C impliedly authorizes disclosure to carry out effective representation

2. Some "other law" (outside ethics rules) or a court order requires disclosure of otherwise protected info

3. L can reveal confidences to secure legal advice about own compliance with ethics rules

4. L mandatory duty to disclose to avoid misleading the court

 

· THE CLIENT-LAWYER RELATIONSHIP

. Models of the Relationship

0. The traditional model

· L is dominant figure, makes all decisions for passive C

· C wholly dependent on L to protect C's interests and isn't an active participant

1. The participator model 

· L and C play active roles and share responsibility for success of the representation

· C's views to facts and remedies entitled to deference

· Each refuse to accept the other's views passively

· This is the most popular model today, and clearly favored by MR 1.2 and 1.4

2. The hired gun/client centered model:

· L does whatever C wants

· MR 1.14: When a client's capacity to make adequately considered decisions in connection with a representation is diminished, whether because of minority, mental impairment or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client. (or find a guardian)
A. Forming the Relationship

· Possible to inadvertently form a C-L relationship. Don't do it!

· Togstad: L never intended to take on W as a C, but gave her the impression he was.

· Anonymous: can infer L-C relationship because trustee asked for legal advice and L gave it, they met more than once

· L has burden of proving no relationship exists

· Turns on ALL of the facts:

· Length of the meeting is relevant

· Number of times they met

· Were files opened?

· C's reliance on L's advice

· C's reasonable belief L was representing him

· MR 1.18: duties to prospective C's

· A person who consults with a lawyer about the possibility of forming a client-lawyer relationship with respect to a matter is a prospective client.

· Even when no client-lawyer relationship ensues, a lawyer who has learned information from a prospective client shall not use or reveal that information, except as Rule 1.9 would permit with respect to information of a former client.

· MR 1.2(c): L can limit the scope of representation if reasonable and client consents

· Special issues:

· Class actions: L represents class

· Organization: MR 1.13 - L represents organization, not its leaders.

· Be careful to not unintentionally become L of employees by implication
· can represent org. and an employees(s) as long as doesn’t violate COI
· Representing Insureds: When L hired by insurance company to represent insured

· Majority: L represents insured as sole client

· Minority: insured and insurer are joint clients

· Comment to Restatement 51(3): L owes duty to insurer when both C and insurer have reasonable expectation that L's work will benefit both of them.

B. Interviewing and Counseling Clients

· Always do a conflict check first and don't talk to them if a conflict exists.

· Client Interviews

· Initiate formation of C-L relationship

· L must explain foundational matters to C, such as contemplated scope of representation and contours of L's duties (competence, loyalty, confidentiality)

· L must gather facts relevant to representation

· L must learn C's goals for representation

· Contacting non-Cs on C's behalf

· Basically, MR 4.1-4.4 say that being upfront and honest is of the upmost importance. Can't lie, use subterfuge, etc. If non-C doesn't realize L is C's L, L should clarify.

· 1st contact with non-C should just be seeing if he has a lawyer. Then do all dealings with non-C's L (MR 4.2/Cal 2-100 forbids talking to non-C without his L's permission)

· This will protect L from accidentally establishing L-C relationship with the non-L
· can’t use means that will embarrass or burden 3rd party

· can’t represent you are disinterest to 3rd party when you aren’t
· MR 1.2: a lawyer shall abide by a client's decisions concerning the objectives of representation and, as required by Rule 1.4 (reasonably consult with C about means to achieve goals and stay in contact with C), shall consult with the client as to the means by which they are to be pursued. 
· can’t assist in criminal or fraudulent activities

· 
- can create criminal liability for L

· my discuss legal repercussions of illegal activity

· Civil: L can recommend settlement, but only C can decide to accept or reject it

· Crim: only C can decided whether to accept/reject plea agreement

· C's decision to testify: L can attempt to discourage, but ultimately C's decision.

· If testifying would result in perjury, and C demands to testify, L can withdraw (duty to court > duty to client)

C. Maintaining the Relationship

· Scope of authority between L and C

· Civil Cases:

· MR 1.2(a): L must inform C of all settlement offers. L can persuade, but not prevent C from accepting, even if offer is unreasonably low.

· Moors: jury correctly found malpractice based on L failing to disclose a settlement offer to C (that C would've accepted had he known about it)

· Criminal Cases:

· Jones v. Barnes: L not obligated to argue all of the non-frivolous grounds requested by the C. As long as L strategically decides which arguments are best, it's not IAC. 

· MR 1.2(a): C decides whether to accept plea, waive jury trial, testify on own behalf.

· Duty to Counsel Effectively:

· Nichols v. Keller: L has a duty to hear all facts, spot all issues, and give C assistance necessary to make an informed decision

0. Safeguarding C's Funds and Property:

· MR 1.15: L has to hold C's property and money in a separate "client trust account." Can't commingle funds.

· Cal 4-100: says basically the same thing - can't commingle funds.

A. Terminating the Relationship

0. Methods of termination

· L should terminate intentionally and formally - clear letter explaining the matter is over and L no longer representing them.

· Can be done in a valid retainer agreement, BUT any ambiguity places burden on L (it's not over until C reasonably thinks it's over)

· MR 1.16

. A lawyer must comply with applicable law requiring notice to or permission of a tribunal when terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation.

a. Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred. The lawyer may retain papers relating to the client to the extent permitted by other law.

· Cal RPC 3-700: have to terminate reasonably and take reasonable steps to protect C's interests (basically the same)

· Hamlin v. Mitchelson: C hired L to represent him in an arbitration hearing. After hearing L failed to certify the award, as was required by state law. L said scope of representation only included the hearing itself, so no duty to certify. Court said that L had a duty to certify because C reasonably believed that that was part of L's representation. 
· 
RULE: have to terminate relationship ins a reasonable manner
1. Limitations on terminating

· Can't terminate unreasonably early

· L still has to comport with original agreement/expectations of C.

2. Withdrawal

· Mandatory Withdrawal

MR 1.16(a): a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:

the representation will result in violation of the rules of professional conduct or other law;

the lawyer's physical or mental condition materially impairs the lawyer's ability to represent the client; or

the lawyer is discharged (C fires L) - but if in litigation, court must approve

Cal RPC 3-700(B): A member representing a client before a tribunal shall withdraw from employment with the permission of the tribunal, if required by its rules, and a member representing a client in other matters shall withdraw from employment, if:

The member knows or should know that the client is bringing an action, conducting a defense, asserting a position in litigation, or taking an appeal, without probable cause and for the purpose of harassing or maliciously injuring any person; or 

The member knows or should know that continued employment will result in violation of these rules or of the State Bar Act; or 

The member's mental or physical condition renders it unreasonably difficult to carry out the employment effectively. 

Prof: no rule about L discharge. This is an oversight.

Cal RPC 3-200: A member shall not seek, accept, or continue employment if the member knows or should know that the objective of such employment is:

To bring an action, conduct a defense, assert a position in litigation, or take an appeal, without probable cause and for the purpose of harassing or maliciously injuring any person; or 

To present a claim or defense in litigation that is not warranted under existing law, unless it can be supported by a good faith argument for an extension, modification, or reversal of such existing law.

Note: even if rules require L to withdraw, court may order L to continue representation, in which case L follows the court's order

Permissive Withdrawal

MR 1.16(b): a lawyer may withdraw from representing a client if:

withdrawal can be accomplished without material adverse effect on the interests of the client;
the client persists in a course of action involving the lawyer's services that the lawyer reasonably believes is criminal or fraudulent;

the client has used the lawyer's services to perpetrate a crime or fraud;

the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement;

the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled; (i.e. payment of fees)

the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or

other good cause for withdrawal exists.

 Cal RPC 3-700(c): If rule 3-700(B) is not applicable, a member may not request permission to withdraw in matters pending before a tribunal, and may not withdraw in other matters, unless such request or such withdrawal is because:

The client 

insists upon presenting a claim or defense that is not warranted under existing law and cannot be supported by good faith argument for an extension, modification, or reversal of existing law, or 

seeks to pursue an illegal course of conduct, or 

insists that the member pursue a course of conduct that is illegal or that is prohibited under these rules or the State Bar Act, or 

by other conduct renders it unreasonably difficult for the member to carry out the employment effectively, or 

insists, in a matter not pending before a tribunal, that the member engage in conduct that is contrary to the judgment and advice of the member but not prohibited under these rules or the State Bar Act, or 

breaches an agreement or obligation to the member as to expenses or fees. 

The continued employment is likely to result in a violation of these rules or of the State Bar Act; or 

The inability to work with co-counsel indicates that the best interests of the client likely will be served by withdrawal; or 

The member's mental or physical condition renders it difficult for the member to carry out the employment effectively; or 

The client knowingly and freely assents to termination of the employment; or 

The member believes in good faith, in a proceeding pending before a tribunal, that the tribunal will find the existence of other good cause for withdrawal. 

Note: even if rules allow L to withdraw, court may order L to continue representation, in which case L follows the court's order

· Fidelity National: L sought to withdraw for nonpayment of fees. Court refused. 7th Cir: failing to allow withdrawal was an abuse of discretion. Only proper to make L stay on a case when:

· L engaged in strategic behavior (threat withdrawal to get C to act a certain way)

· Withdrawal causes severe prejudice to 3rd parties.

· L's duties after withdrawal: L has to 

· take reasonable steps to minimize negative impact on C's interests, 

· return C's papers/property

· Though some states allow L to retain it until C pays L

· Continuing duties to former C (confidentiality, can't take advantage of them by abusing knowledge from the relationship)

 

A. ATTORNEY'S FEES

B. Types of Fees

Most common

Fixed

Hourly - computed to the quarter hour or tenth of an hour (6 minutes)

Contingent - earned only if C gets a favorable outcome (judgment in favor or transaction going through)

Highest scrutiny because C's needing contingency usually lack sophistication and potential for CoI when C wants it to end quickly but L wants it to drag on so paid more money.

types of contingencies: if C wins, if you don’t lose as a D, if cert. is granted, etc.

US is only country that allows contingency fees, largely because of American Rule (access to justice issue without it)

Percentage - percentage of judgment or value of transaction

Combination of above (for example, contingency fee yielding 35% of judgment)
MR 1.5: (fee agreement is a contract)

A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses. The factors to be considered in determining the reasonableness of a fee include the following:

the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly;

the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer;

the fee customarily charged in the locality for similar legal services;

0. the amount involved and the results obtained;

1. the time limitations imposed by the client or by the circumstances;

2. the nature and length of the professional relationship with the client;

3. the experience, reputation, and ability of the lawyer or lawyers performing the services; and

4. whether the fee is fixed or contingent.

· Communicate fee agreement to client, preferably in writing

· Contingency fees must be done in writing and signed by the C, explaining the nature of the contingency.

· Cal RPC 4-200: 

. A member shall not enter into an agreement for, charge, or collect an illegal or unconscionable fee.

A. Unconscionability of a fee shall be determined on the basis of all the facts and circumstances existing at the time the agreement is entered into except where the parties contemplate that the fee will be affected by later events. Among the factors to be considered, where appropriate, in determining the conscionability of a fee are the following:

0. The amount of the fee in proportion to the value of the services performed. 

1. The relative sophistication of the member and the client.  (perhaps MOST important)

2. The novelty and difficulty of the questions involved and the skill requisite to perform the legal service properly. 

3. The likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the member. 

4. The amount involved and the results obtained. 

5. The time limitations imposed by the client or by the circumstances. 

6. The nature and length of the professional relationship with the client. 

7. The experience, reputation, and ability of the member or members performing the services. 

8. Whether the fee is fixed or contingent. 

9. The time and labor required. 

10. The informed consent of the client to the fee.

· Ex: L can accept stocks instead of money, but cannot make C a slave for a year

· When circumstances change, allowed to renegotiate fees (sometimes unreasonable/unconscionable to NOT renegotiate)

· Rationale: L's owe fiduciary duty to not take advantage of C. Must be very transparent

Also, from business standpoint, not a good idea to charge excessive fees or you lose the client and get poor reviews

Remedy: if fee found to be unreasonable/unconscionable, L entitled to reasonable fee in quantum meruit

Basic Restrictions

MR 1.5(d): L shall not enter into an arrangement for, charge, or collect:

. Any fee  in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof; or

Against public policy because it discourages reconciliation

A contingent fee for representing a defendant in a criminal case.

Also invalid in CA

Rationale: potential CoI between L who wants to get paid and D wants to get a favorable plea.

Cal Business and Professions Code

· 6146: limit by percentage on medical malpractice contingency fees

· 6147: writing requirement for contingency fees (if not in writing, L only gets a reasonable fee)

· 6147.5: special rules for contingency fees for claims between merchants

· 6148: all non-contingency fees with a reasonably foreseeable value > $1000 MUST be in writing, unless C is a corporation or repeat C (sophistication)

· If not in writing, L gets reasonable fee

· 6149: written fee agreement subject to a/c privilege
· Against public policy to offer lower fees in exchange for waiver of malpractice

· CA RPC 3-400: straight out prohibition

· MR: technically allows it, but only when client represented by independent counsel when agreeing to it (practically - never)

A. Enforcing Fee Agreements:

· L can sue C for breach of contract

· BUT, L may create CoI by suing C while representation is ongoing

· Fee arbitration: CA allows C to force L into arbitration by Cal St. Bar (L can't force C into arbitration at all)

 

. CONFLICTS OF INTEREST

. Introduction

· CoI rules taken very seriously because they implicate core duties of lawyers (loyalty, competence, and confidentiality)

· CoIs impossible to avoid entirely (sometimes, they just pop up at no fault of the L). That's why it requires serious regulations, restrictions, and means for curing.

· Sanctions for CoIs:

· State bar discipline

· Breach of duty to C/breach of fiduciary duty

· Order to give up fees earned

· Ordered to be disqualified

· Imputed Conflicts:

· CoIs on one L are extended to all Ls with whom L is affiliated (firm) - based on theory/fiction that all Ls share ideas/info with other Ls in firm.

· EXCEPTION: MR 1.10(a)(2) - screening rules for successive CoI. 

· Must be effective: common sense - has firm taken adequate steps to isolate L starting from day 1?

· Prove L hasn't shared any info with new firm

· Prevent L from being involved in any way with the matter (very hard to do if L had a large role in the representation)

· CA has no rule about screening, but courts have allowed effective screening.

· Imputed conflicts/screening also applies to secretaries, paralegals, etc.

· Rationale for screening: easier for Ls to move firms

· Hypos:

· Moving L never worked on the case, provides sworn affidavit saying he knew nothing about it -> L will probably be DQ'd, but firm wont

· Moving L never worked on the case, but talked about it with Ls working on it -> L DQ'd, firm can screen

· Moving L only wrote a research memo, screening might work, but more suspicious.

· Curing Conflicts:

· Withdrawal

· Obtaining C's informed consent (when possible)

A. Conflicts Between Current Clients (Concurrent)

· elements:

· 
1 – direct adversity OR

· 
2 – significant risk that rep. of 1 client will be adverse to a 2nd client

· Why do they occur?

· Insufficient conflict check

· Firm is the best at what service is sought

· A and B's interests initially aligned, so use 1 L to save costs, then conflicts arise later

· MR 1.7

· L shall not start representation/must cure if concurrent CoI exists

· Direct adversity (A v. B where L represents A and B in same matter)

· Representation of one client materially limited by representation of another (A v. B results in settlement harmful to C where L represents A and C)

· Exception elements: L may represent C if

· the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;

· the representation is not prohibited by law;

· the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and

· each affected client gives informed consent (i.e. consent + reasonable belief), confirmed in writing.

· Cal 3-310:

· leaves out needing a belief in competence to both parties (though case law for mts. to disqualify kind of goes against this)

· L shall not accept or continue to represent a C without providing written disclosure to the C if

· L has a legal, business, financial, professional, or personal relationship with a party or witness in the same matter

· L has a legal, business, financial, professional, or personal relationship with someone L knows or should know would be substantially affected by resolution

· L shall not without C's informed written consent

· Accept representation of a C in a matter in which the interests of the clients potentially conflict

· Accept/continue representation in a matter where interests of the clients actually conflict

0. Represent a C in 1 matter and also accept a different C in a different matter whose interest in the 1st matter is adverse to first C

· L shall not without informed written consent accept employment adverse to C where L through representing C gains confidential info material to employment

· Dresser: L represented A and B in separate matters. A sued B. B sought to DQ. Court refused. Appellate court found clear error because B never gave consent

· "Hot potato" doctrine: can't drop a client to make him a former C so can sue under the more lenient successive CoI exceptions.

· Finandaca: A (inmates) and B (disabled residents) both represented by 1 firm. A offered settlement where inmate crowding lessened by housing them where B lives. Conflict arises - A wants to accept settlement, B doesn't want inmates living around them. Ct: remand for DQ proceedings

· Positional conflicts: can L take contrary positions on the law for different C's on different issues?

Mostly yes. L not trying to decide what law means, only argue how it should be interpreted on the facts

BUT, L cannot take different positions on same law in front of same tribunal

Ex: L can't argue that law is unconstitutional in front of 9th circuit, then next day for a different client argue it is constitutional. 

C.  Conflicts Between Former Clients and Current Clients (Successive)

Relaxed rules for successive CoI - emphasize importance of terminating C-L relationship

Recall, screening allowed here, but not for CCoI

MR 1.9(a): L cannot represent a [new] C in

The same or a substantially related matter [as the former C's matter]

new client’s interests are materially adverse to former client AND

"Substantially related": Courts either 

Compare facts of the former and current C's matters,

Compare legal issues in the 2 matters, or

Compare facts and legal issues in the 2 matters (CA rule)
Court assumes during former representation, former C disclosed confidences bearing on the subject matter

In which that [new] C's interests are "materially adverse to the interests of the former C"

0. UNLESS former C gives informed consent

· CA courts use “substantially related test for mtns. to disqualify

· Cal 3-310(B)(2) and (B)(3) may apply (must provide written disclosure if had a legal, business, financial, professional, or personal relationship that would substantially affect L's representation of new C or if L knows/should know resolution of the matter would substantially affect relationship with former C)

· Cal 3-310(E): L shall not accept employment "adverse" to a former C, if the L has obtained "confidential info material to the [new] employment UNLESS former C gives informed written consent.
· 
-confidential info. same as “same or substantially related info.”
A. Conflicts with a Lawyer's Own Interests

· MR 1.8(a): If L is doing business with a C, must be EXTREMELY transparent
· 
-informed consent in writing

· 
-advise client to get lawyer in writing
· Cal 3-300: Basically the same, L must be very transparent, C must be advised in writing of opportunity to seek independent counsel, C must consent in writing.

· L has burden of proving that he complied with the ethical rule - L's intent is relevant, but C's reasonable belief is more relevant
B. Conflicts with Prospective Clients
· O. Builders & Associates v. Young Corp. of NJ
· elements of COI for prospective Clients

· 
1 – same or substantially related matter

· 
2 – info. learned from prospective client is “significantly harmful” to former prospective client in the adverse matter

· 

-fact sensitive

· How to cure:

· 
MR 18(c) – informed consent OR lawyer took measures to prevent exposure to more-than-necessary disqualifying info. + lawter is screened from any participation in the new case

C. Screening procedures

· 1 – physical separation (different office space)

· 2 – prohibitions and sanctions for talking to lawyers about case

· 3 – procedures to prevent access to info.

· 4 – can’t share profits

· 5 – educate ppl in firm about screens

· For disqualification, if moving lawyer is a “key player” in the case, h/she can’t effectively be screened

· 
factors: 1 – current case, 2 – how high up lawyer is in the pecking order

D. Limiting Liability to a Client
· MR 1.8(h)(2) – you can waive right to sue if represented individually

· 
-L has duty to tell you you have right and should seek independent counsel

· Cal 3-400 – flat prohibition
E. 3rd Parties paying fees
· need C’s informed consent

· split in j.d. rules

· 
some say insured is the only client

· 
some say insure and insurer are joint client (CA RULE)

· 

-but if COI arises, insured becomes the only client 
· some say joint-duty
 
