Regulation of the Legal Profession
 
1. Sources of Regulation
0. Sources of Regulation in CA:
0. ABA Model Rules of Professional Conduct
0. Replaced the MR of professional responsibility
0. CA Law
1. CA Rules of Professional Conduct
0. Legal ethics rules that are promulgated by the State Bar of CA
1. California Rules of Court 
1. CA statutes adopted by the Legislature
2. CA Business and Professions Code
2. CA Evidence Code
2. CA Code of Civil Procedure
1. Decisions of CA Courts
0. Possibly the Laws of other states
0. Weight of other authorities in CA:
1. Local and CA state bar ethics opinions
0. Not binding, but cited by courts and useful for guidance
1. ABA formal ethics opinions
1. Not binding
1. Rules, standards, and ethics opinions from other jdx
2. Not binding
1. Restatement 3rd of the Law Governing Lawyers
3. Not binding on CA attorneys, but persuasive authority esp where no CA authority on point
0. The State
2. States regulate the practice of law though exercise of their police powers
2. Sources of Regulation in States:
1. Courts
0. Courts have the inherent power to regulate the legal profession in and out of court, thus the ultimate power rests with the highest court of the state, not with the state legislature
0. Ethics Rules
1. Each state has a set of ethics rules that govern the conduct of lawyers in that state.
1. In most states, the ethics rules are patterned after the ABA Model Rules of Professional Conduct. Other states follow the MR predecessor, the Model Code of Professional Responsibility.
1. Ethics Sources:
2. ABA model code of professional responsibility
2. AMA Model Rules of Professional Conduct
2. California Rules of Professional Conduct (CRPC)
2. ABA Model Code of Judicial Conduct
2. Advisory Opinions of Ethics Committees
2. Ethics Hot Lines
0. Case law
2. Every state has a body of judge made case law concerning the rights and duties of lawyers
0. Rules of Court
3. State courts have rules of court which lawyers must comply
1. Bar Associations
1. Each state has an association of lawyers called the state bar association.
1. A majority of states have an integrated(mandatory) bar system, which requires every lawyer admitted to practice in the state to be  a member of the state bar association 
1. Ex. CA has an integrated bar
1. Other voluntary lawyer bar associations:
2. Nationwide Organizations
2. The American Bar Association
2. Local Bar Associations
1. The Legislature
2. Each state has a body of statutes that govern some aspects of the practice of law
2. CA - CA Business and Professions Code
0. The Federal System
3. Courts
0. A lawyer who practices in a federal court or agency must follow the federal statutes, case law, and rules of the particular court or agency.
0. Each federal court has its own bar, and attorneys cannot practice before a court without being a member of its bar
0. Regulation by Multiple States
4. A lawyer is subject to regulation by each state in which the lawyer is admitted to practice, regardless of where the lawyer actually practices law. MR 8.5
1. Admission to the Practice of Law
1. The Application
0. Applicants to the bar must respond truthfully and completely to inquiries made on an application or by the admissions committee
0. False Statements
1. An applicant for admission to the bar, or a lawyer in connection with a bar admission application, must not knowingly make a false statement of material fact. MR 8.1(a)
0. Failure to Disclose Information
2. An applicant must not (MR 8.1(b)):
0. Fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter OR
0. Knowingly fail to respond to a lawful demand for information form an admissions authority. 
2. BUT disclosure of information protected by the duty of confidentiality is not required. MR 8.1b
1. CA Application Requirements:
1. In state attorney BP 6060:
0. Be at least 18yo
0. Be of good moral character
0. Have completed two years of college or the equivalent
0. Register with the Committee of Bar Examiners, complete educational requirements
3. Register w/in 90 days of start of legal ed
3. Accred JD in 3/4 yrs OR apprentice for 5 yrs
0. Pass the MPRE
0. Pass the CA Bar Exam
1. Out of state attorney BP 6062:
1. Be at least 18
1. Good moral character
1. Pass bar OR if 4 yrs active, then atty's exam
1. Pass MPRE
1. CA bar has no reciprocity with other states
1. Character Requirements - Good Moral Character
2. Investigative Procedure (??TESTED ON??)
0. A bar applicant is usually required to fill out a detailed questionnaire and list a number of references as part of his application. If there is a question about the applicant's moral fitness, the applicant may be asked to appear before the committee
0. Burden of Proof and Duties of Applicant
1. The burden of coming forward and establishing good moral character is on the applicant.
1. The applicant owes a duty to cooperate in reasonable investigations by the state bar and to make disclosures relevant to his fitness to practice law
0. Procedural Rights
2. A bar applicant has a right to due process in committee proceedings
2. An applicant who is denied admission on the basis of bad moral character is entitled to judicial review
2. CA RULE State Bar Rule 4.40: Moral Character Determination:
1. An applicant must be of good moral character as determined by the Committee. The applicant has the burden of establishing that he or she is of good moral character
1. Good moral character includes but is not limited to qualities of honesty, fairness, candor, trustworthiness, observance of fiduciary responsibility, respect for and obedience to the law, and respect for the rights of others and the judicial process
2. Conduct Relevant to Moral Character
2. Rule: All aspects of an applicant's past conduct that reflect on his honesty and integrity are relevant to an evaluation of moral character. The committee may consider any conduct or charges against the applicant (even those that are acquitted) and any litigation to which the applicant was a party
2. Criminal Conduct
1. Rule: An applicant is disqualified when a crime committed by the applicant involves moral turpitude
0. Mere conviction of a prior crime is not sufficient to deny admission, MUST also show moral turpitude to be denied
0. The nature of the offense and the motivation of the violator are relevant in determining whether moral turpitude exists
1. EXCEPTION: Adolescent misbehavior and Civil Disobedience
1. Criminal behavior that took place when the applicant was an adolescent or for nonviolent civil disobedience are not moral turpitude
2. Rehabilitation
2. An applicant may still be admitted to the legal profession, despite past conduct involving moral turpitude, if he can demonstrate sufficient rehabilitation of his character and a present fitness to practice law
2. Kwasnik v. State Bar of CA
1. Facts: Kwasnik was denied admission to the state bar of CA due to a prior judgment against him that was discharged by bankruptcy (for killing a man while drunk driving).  The FL state bar first refused to admit him, but later admitted him.  The hearing panel found that Kwasnik had good moral character and recommended that he be admitted to the bar, but the review department voted not to admit Kwasnik to the bar due to prior judgment against him
1. Holding: The court held that Kwasnik should be admitted to the bar
1. Reasoning: The court found for the petitioner on grounds that the misconduct was not related to Kwasnik's practice of law, the incident took place a long time ago, and there was an absence of recent misconduct.
2. Concealment of Past Conduct Constitutes Moral Turpitude
3. False statements or concealment of facts in response to an inquiry by the admissions committee is itself evidence of sufficient lack of moral character to deny admission - even if the underlying conduct does not involve moral turpitude. MR 8.1
2. Political Activity
4. An applicant who refuses to take the oath to uphold the state and federal Constitutions may be denied admission b/c there is a rational connection btwn this requirement and the practice of law
4. BUT an applicant's mere membership with political affiliations (communist party) is not sufficient to show a lack of moral character
1. Citizenship and Residency are NOT Valid Requirements
3. A state cannot require a person to be  US citizen to be admitted to the practice of law
0. Violates the EP clause of the Constitution
3. Similarly, a state cannot require a person to be a resident of the state in which he seeks admission to practice
1. Violates the Privileges and Immunities Clause of the Constitution
1. Lawyer Associations
4. Nationwide Organizations
4. The American Bar Association
4. State Bar Associations
2. Each state has own statewide bar association
2. Many states require that all practicing lawyers participate in the state bar association - mandatory or integrated bar
1. Ex. CA
1. Keller v. State Bar of CA - held that an integrated bar must not use its members' mandatory dues to fund activities of an ideological nature that are not germane to the legal profession and improving the quality of legal services
2. Must be renewed annually
2. California State bar split off the Conference of Delegates of California Bar Associations
3. Separate entity with separate dues
3. Functions: Debate and approve proposals to change California law
4. Local Bar Associations
3. Usually voluntary associations
3. May be organized on the local level, such as by county or city, or by subject or special interest
3. Allows for continuing professional education and as a social group
 
1. Discipline
2. Discipline  refers to the penalties imposed by a disciplining agency on an atty who has breached a rule or statute for which discipline can be imposed
0. Law Firms are NOT subject to discipline
2. Misconduct
1. It is professional misconduct for a lawyer to violate or attempt to violate any of the rules of professional conduct, knowingly assist or induce another person to violate the rules, or use the acts of another person to commit a violation. MR 8.4
1. Certain criminal acts
1. A lawyer is subject to discipline for committing a criminal act that reflects adversely on his honesty, trustworthiness, or fitness as a lawyer in other respects. To constitute professional misconduct, the crime must involve some characteristic that is relevant to the practice of law. MR 8.4b.
1. CA RULE 6106 & 6101 - A lawyer is subject to discipline for committing any act involving moral turpitude, dishonesty, or corruption whether the act is committed in the course of his relations as an atty or otherwise - can constitute a cause for disbarment or suspension. UNLIKE MR b/c does not need to be related to the practice of law and does not need be constitute a crime
1. Dishonesty, fraud, deceit or misrepresentation
2. Any conduct involving dishonesty, fraud, deceit, or misrepresentation constitutes professional misconduct. MR 8.4c
1. Conduct prejudicial to the administration of justice
3. A lawyer may not knowingly manifest bias based on race, sex, religion, national origin, disability, age, sexual orientation, or socioeconomic status - such action is prejudicial to the administration of justice
1. Stating or implying ability to improperly influence officials
4. A lawyer must never state or imply that he has the ability to improperly inflience a government agency or official to achieve results by means that violate the law or legal ethics rules. MR 8.4e
1. Knowingly assisting a judge in violation of judicial code or other law. MR 8.4f
2. Duty to Report Requirements:
2. MR: Snitch rule-  ONLY have to report others, not self
0. A lawyer that knows that another lawyer has violated the rules of professional conduct in such a way that it raises a substantial question as to that lawyer's honesty, trustworthiness, or fitness as a lawyer must report the violation to the appropriate professional authority. MR 8.3a
0. Includes duty to report judges who violate the code of judicial conduct
0. A lawyer who fails to report misconduct is subject to discipline for violating the rule requiring disclosure. MR 8.3
0. EXCEPTION: not required to report if protected by the duty of confidentiality or if information was gained while serving as a member of a lawyer assistance program
2. CA - ONLY have to report self, not others 6068(o)
1. Duty to report within 30 days in writing when the atty has knowledge of the following:
0. 3 or more mal. suits ag. you in 12 months
0. J-ment ag. you for fraud/misrep/fid breach/gross neg.
0. Judicial sanctions (not discovery or monetary under $1K)
0. felony indict/charge
0. discipline imposition  by any prof disc agency
0.  you have felony/misdemeanor convict where client is victim OR during practice of law + dishonesty/moral turp.
0. Reversal of J-ment in your case b/c of misconduct.
0. Rule includes claims ag. firms where atty is partner or corp. shareholder, unless already reported
1. CRPC - prohibits CA lawyer from inducing or assisting in ethics violation of another person
2. Procedure for discipline:
3. Complaint
0. Investigator looks into conduct that has been brought to the attention of the disciplinary agency
3. Screening:
1. The investigator then reports to a disciplinary board the results of the investigation and recommendations for disposition of the matter
1. The board reviews the recommendations and then:
1. Dismisses the matter or
1. Requests add'l investigation or
1. Issues a private or public reprimand
1. File a complaint  with the state supreme court seeking specific actions such as reprimand, suspension, or disbarment
3. Hearing:
2. If complaint filed with the S Ct, then the court appoints a referee to conduct hearings and make findings and recommendations
0. But the atty and the Board may appeal the referee's report to the supreme court
2. Due Process Required
2. Burden of proof is on the party producing the charge
2. The state s ct makes the final disposition in the case
3. Sanctions
3. Three types of discipline:
0. Disbarment
0. Most serious type of discipline
0. Usually permanent removal from the practice of law
1. Some states allow disbarred atty to petition for readmission subject to certain reqs
0. Suspension
1. Atty is prohibited from practicing law for the term of the suspension
1. Atty may be req to take and pass ethics exam
1. Suspension can be stayed and the atty can be placed on conditional probation
2. Ex. Atty w/ drug addiction may continue to practice law, but req to undergo treatment
0. Reprimand (public or private)
2. Private reprimand is an unpublished private communication in writing from the agency to the atty
2. Public reprimand is published in state bar journal
1. Names atty and describes the improper conduct
3. IN CA: If you are an atty who is disbarred, suspended or resign, you MUST (CRC 9.20):
1. Notify all clients being represented in pending matters of the discipline
1. Notify clients where they can pick up their legal file
1. Notify all co-counsel, all opposing counsel, and all courts in which matters are pending of the discipline
1. Send all required notices by certified mail
1. Provide proof of compliance to an assigned probation officer appointed by the State Bar
3. In re Mountain - Atty disbarred for misconduct in handling an adoption. Atty took money from client. Atty then represented baby mother to sell the baby to another couple that paid more money, going behind the back of client 1 and taking money from the baby mother.
3. Drociak v. State Bar - Atty suspended for using client's signed blank verification forms w/o permission. As a result, atty went to trial, without client's consent using the verification forms, but the client was dead. Ct found a violation of 6106 b/c act of moral turpitude. Discipline was appropriate b/c it was needed to protect the public and deter future misconduct
2. Effect of Sanctions in Other Jurisdictions
4. States
0. Most states have reciprocal discipline statutes, so a lawyer who commits professional misconduct in one state must report that disciplinary incident(CA has this)
0. Most states recognize the lawyer misconduct made in other states but do not  find it conclusive proof of misconduct, therefore states are free to impose their own sanctions
2. Discipline in CA
5. CA S Ct has exclusive authority to regulate admission to the practice of law in CA and has the inherent power to discipline CA bar members
5. CA S Ct has delegated to the CA state bar the authority to act on the court's behalf in admission and disciplinary matters, subject to the S. Ct's review
5. CA State Bar acts as an administrative arm of the CA S Ct on admission and disciplinary matters
5. CA State Bar is governed by a 22-member Board of Governors
5. Board of Governors oversees enforcement of the CRPC and the State Bar Act (BPC 6030, 6076)
5. Any action of the CA State Bar is subject to review by the CA S Ct
1. Unauthorized Practice and Multi-Jurisdictional Practice
3. RULE: (i) a lawyer is subject to discipline for practicing in a jdx where she is not admitted to practice, and (ii) a lawyer is subject to discipline for assisting a nonlawyer to engage in the unlicensed practice of law
0. CA Rules - CRC 9.45-9.48 - similar to MR
0. 9.47 litigating temp attys
0. 9.48 nonlitigating temp attys
3. Unauthorized practice by Lawyer
1. A lawyer may not practice in a jurisdiction without authorization
1. Subject to discipline for practicing where not admitted to practice
1. A lawyer may not:
2. Represent that she is admitted to practice in that jdx OR
2. Establish an office or other systematic or continuous presence for the practice of law in that jdx
3. Permissible types of temporary multi-jdx practice
2. If a lawyer is admitted to practice in one state, and is not disbarred or suspended from practice in any state, then she may provide legal services in a 2nd state on a temp basis in four situations:
0. Association with Local Lawyer who actively participates in the matter. MR 5.5c1
0. Special Permission to Practice in Local Tribunal (Pro Hac Vice) - MR 5.5c2
1. An out of state lawyer may request special permission from a local court, agency, or other tribunal  to handle a matter in that tribunal
1. Some courts require the out of state atty to associate with local counsel)
1. An atty who reasonably expects to be admitted pro hac vice may engage in prelim actions in the state, such as meeting w/ clients, reviewing docs, and interviewing witnesses
1. CA RULE - CRC 9.40
3. Applies to each court and to each case
0. Need to check the specific rules of the court to find out the exact requirements - check the rules of the court
0. Mediation or Arbitration Arising Out of Practice in Home State
2. A lawyer may mediate, arbitrate, or engage in another form of ADR in a state in which she is not admitted to practice if her services arise out of, or are reasonably related to  her practice and does not require pro hac vice admission. MR 5.5c3
2. CA CCP 1282.4(b) - an out of state atty who wants to practice ADR must meet the following reqs:
1. Timely serve a certificate
1. Atty's appearance is approved in writing by the arbitrator
1. Certificate is filed with the state bar and served to all parties
0. Other Temporary Practice Arising out of Practice in Home State
3. Catch all - If not otherwise permitted, and services are reasonably related the lawyer's home state practice. MR 5.5c4
3. Permissible Types of Permanent Multi-Jdx Practice
3. Lawyers Employed by Their Only Client
0. Allowed to set up permanent office and render legal services in state in which they are not admitted to practice, but they cannot litigate w/o pro hac vice admission
0. Ex. In house lawyers
3. Legal Services Authorized by Federal or Local Law
1. In rare cases, federal or local law authorizes a lawyer to practice a restricted branch of law in a state in which he is not otherwise admitted to practice
3. Consequences of Multi-Jdx Practice
4. A lawyer admitted to practice in one state only but who practices in another state is subject to the disciplinary rules of both states. MR 8.5a
3. Unauthorized Practice by Nonlawyers
5. A person not admitted to practice as a lawyer must not engage in the unauthorized practice of the law, and a lawyer must not assist such a person to do so. MR 5.5a; BP 6125
0. Purpose is to protect the law from unauthorized practice
5. General Considerations in Defining Practice of Law
1. Three considerations to determine whether the practice of law is involved: MR 5.5
0. If activity involves legal knowledge and skill
0. Whether the activity is advice or services concerning binding legal rights or remedies
0. Whether the activity is traditionally performed by lawyers
1. Activities Constituting Law Practice - anything dealing with legal rights
1. Activities Not Constituting Law Practice - lay work
1. Tax Advice - advice on tax law not permitted but other advice ok
5. Consequences of Unauthorized Practice
2. A nonlawyer who engages in the unauthorized practice of law is subject to several sanctions, including injunction, contempt, and criminal conviction
2. A lawyer who assists another is subject to professional discipline. MR 5.5a
5. Delegating Work to Nonlawyer Assistants
3. A lawyer may delegate tasks to others, but the lawyer must supervise the delegated work carefully and must be ultimately responsible for the results. MR 5.5
5. Training Nonlawyers for Law-Related Work
4. A lawyer may advise and instruct nonlawyers whose employment requires a knowledge of the law
5. Helping Persons Appear Pro Se
5. A lawyer may advise persons who wish to appear on their own behalf on a legal matter
5. Assisting a Suspended or Disbarred Lawyer
6. A lawyer violates MR 5.5a if he assists a lawyer whose license has been suspended or revoked in practicing law
1. Multi-Disciplinary Practice
4. Multidisciplinary Practice - a partnership, professional corporation, or other association or entity that includes lawyers and nonlawyers and has one, but not all, of its purposes the delivery of legal service to a client other than the MDP itself or that it holds itself out to the public as providing nonlegal, as well as legal, services
4. ABA MR 5.4 prohibits the creation of MDPs
1. Prohibits lawyers from sharing fees with non-lawyers
1. Professional Independence of Lawyer
1. Fee Splitting with Nonlawyers and Temporary Lawyers. MR 5.4a
0. A lawyer cannot share her legal fee with a nonlawyer. 
0. Does not include paying the salaries of nonlawyer employees in a firm, or employing temporary lawyers through a placement agency
0. Reasonable Death Benefits permitted to be paid to a lawyer's estate or representative for a reasonable time after the lawyer's death
0. Compensation and retirement plans for nonlawyer employees OK
0. Sale of a law practice
4. A person who buys the practice of a dead, disabled, or disappeared lawyer may pay the purchase price to the estate or representatives of the lawyer
0. Sharing court-awarded fee with nonprofit organization who employed, retained, or recommended employment is permissible
1. Partnership with nonlawyer to practice law prohibited. MR 5.4b
1. A lawyer must not form a partnership with a nonlawyer if any part of the partnership activities will constitute the practice of law. MR 5.4b.
0. Distinguish from ancillary services provided by a separate entity, which are permissible
1. Nonlawyer involvement in incorporated firm or other association MR 5.4d
2. A lawyer must not practice in an incorporated law firm or association authorized to practice law for profit if:
0. A nonlawyer owns any interest in the firm or association
0. A nonlawyer is corporate director or officer or the equivalent thereof, or
0. A nonlawyer has the right to direct or control the professional judgment of the lawyer
1. Interference with lawyer's professional judgment. MR 5.4c
3. A lawyer must not allow a person who recommends, employs, or pays her for serving a client to direct or regulate the lawyer's professional judgment. MR 5.4c
 
 
1. Duties of Competence and Diligence
0. MR 1.1 requires a lawyer to provide competent representation to a client, which requires a lawyer to possess or acquire the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation
0. MR 1.3 A lawyer must act with reasonable diligence and promptness in representing a client.
0. CRPC 3-110 prohibits a lawyer from failing to perform legal services with competence, and defines competence as the diligence, learning and skill, and mental, emotional, and physical ability reasonably necessary for the performance of legal services
2. Disclosing incompetence does not save you
2. Requires mental, emotional, and physical ability (NOT req in MR)
0. Competence Includes:
3. Legal knowledge and skill
0. Possess Learning and Skill
0. Factors in determining requisite skill
0. To determine whether the lawyer possesses the requisite knowledge and skill, look at the following factors:
0. The complexity and specialized nature of the matter
0. The lawyer's general experience
0. The lawyer's training and experience in the field in question
0. The preparation and study the lawyer is able to give to the matter
0. Whether it is feasible to refer the matter to, or associate or counsel with, a lawyer who is competent in the field
0. Becoming competent through preparation
1. A lawyer can accept representation despite lacking competence if competence can be achieved by reasonable preparation
0. Emergency situations - in an emergency, a lawyer may assist client, even if lawyer does not possess requisite skill, if the assistance does not exceed what is reasonably necessary to meet the emergency. MR 1.1
0. IF knowledge and skill are LACKING:
1. Associate with competent counsel. MR 1.1, cmt 2, CRPC 3-110(c )
1. Acquire learning and skill prior to rendering services. MR 1.1, cmt 4, CRPC 3-110(c )
1. Reduce scope of representation. MR 1.2c, CRPC 3-400 disc
1. Decline or withdraw from representation
0. Thoroughness and Preparation
2. To handle matter competently, lawyer must analyze facts and legal elements of problem and apply methods and procedures used by competent practitioners
2. Requires adequate preparation
0. Maintaining Competence - Continuing Legal Education
3. Lawyer must keep current and comply with CLE requirements
3. Diligence
1. RULE: A lawyer must act with reasonable diligence and promptness in representing a client. MR 1.3. CRPC 3-110
1. Diligence defined
1. Zeal in advocacy on the client's behalf
0. BUT Diligence does not require incivility - lawyer should use good judgment and should not be uncivil or offensive to anyone
1. Manage workload
1. Must control workload so that adequate time and resources are given to each matter. MR 1.3, cmt 2
1. Calendar deadlines - don't miss filing deadlines or court appearances
1. Promptness
2. Don't procrastinate
2. Can lead to adverse consequences for clt and can cause anxiety and undermine confidence in lawyer MR 1.3, cmt 3
1. Completion of matter
3. Must finish job to the end, unless fired or withdraws
3. If doubt as to AC relash, the lawyer should clarify, preferably in writing
1. Solo practioner's duty to plan for death or disability 
4. solo must designate competent lawyer to take care of matters in event of death or disability
1. Don't let personal problems interfere. MR 1.3, cmt 1
3. Mental, emotional, physical ability necessary (CA ONLY)
2. *CA competence requirement
3. Duty to communicate with client
3. Competent representation includes the duty to communicate with client. MR 1.4, CRPC 3-110A, 3-500; BPC 6068(m)-(n)
0. *NO CA rule describing the extent to which client must be informed
0. CRPC 3-500 BP 6068m requires duty to communicate about significant developments in the case
3. Matters that require informed consent
1. Lawyer must promptly inform client of any decision or circumstances that req the client's informed consent
1. Informed consent - client agrees to proposed conduct after the lawyer has sufficiently explained the risks and reasonable alternatives
1. Includes settlement offers
3. Information about status of the matter and means to be used
2. Must keep client reasonably informed as to the status of the matter and means used to achieve the client's objectives
2. Consultation w/ client required except when immediate decision is necessary
3. Request for information 
3. When client makes a reasonably request for information, must be done promptly
3. If not possible, then acknowledge request and notify client when info should be avail
3. Consultation about illegal or unethical conduct
4. Must inform client of limits to the lawyer's conduct when the client expects the lawyer to engage in illegal or unethical conduct
3. Special circumstances
5. The amount and kind of information and explanations the lawyer should give to the client depends on the client's situation
0. Ex. Young or diminished capacity
0. If clt is an organization, then the lawyer should communicate with the appropriate officer
0. If established AC relash, then they may agree to limited or occasional reporting
3. Withholding information from client
6. A lawyer may delay the transmission of information to a client if the client would be likely to react imprudently to an immediate communication. BUT the lawyer cannot withhold info to serve the lawyer's or a 3rd person's interest or convenience
3. Duty to supervise
4. Includes:
0. Law students
0. Subordinate attorneys
0. In some cases, other firm partners
0. Paralegals and non attorney staff
0. Contract and other temp lawyers
0. Outsourced legal services
4. Responsibilities of a Subordinate Lawyer
1. A lawyer is always bound by the rules of professional conduct and must  always follow the law. MR 5.2
1. Duties Concerning Debatable Ethics Questions
1. A subordinate lawyer does not violate the rules of professional conduct by acting in accordance with a supervisor's reasonable resolution of an arguable question of professional duty
1. Subordinate attorney can defer to a senior lawyer's reasonable resolution of an arguable question of professional duty
1. Duties Concerning Clear Ethics Violation
2. Orders from a supervisory lawyer are no excuse for clearly unethical conduct
2. If the question can be answered only one way, the duty of both lawyers is clear and are equally responsible for fulfilling it
4. Responsibilities Concerning Nonlawyer Assistants
2. Duty to educate and guide in ethics matters
0. Lawyers must instruct others concerning the ethics and the profession and are ultimately responsible for their work. MR 5.3, cmt 1
2. Duty of partners respecting nonlawyer employees
1. Partners must make reasonable efforts to ensure that the conduct of nonlawyers is compatible with the obligations of the profession. MR 5.3a
2. Duties of direct supervisor respecting nonlawyer employees
2. Lawyer who directly supervises the work of a nonlawyer employee must make reasonable efforts to assure that the conduct of the nonlawyer is compatible with the obligations of the profession
2. Ethical responsibility for nonlawyer's misconduct
3. A lawyer is subject to discipline in two situations when a nonlawyer does something that, done by a lawyer, would violate a disciplinary rule:
0. When the lawyer ordered the conduct or knew about it and ratified it. MR 5.3c1
0. The lawyer has direct supervisory responsibility over the nonlawyer AND the lawyer knows about the misconduct at a time when the consequences can be avoided or mitigated AND fails to take reasonable remedial action
4. Professional Independence of Lawyer
3. Fee Splitting with Nonlawyers and Temporary Lawyers. MR 5.4a
0. A lawyer cannot share her legal fee with a nonlawyer. 
0. Does not include paying the salaries of nonlawyer employees in a firm, or employing temporary lawyers through a placement agency
0. Reasonable Death Benefits permitted to be paid to a lawyer's estate or representative for a reasonable time after the lawyer's death
0. Compensation and retirement plans for nonlawyer employees OK
0. Sale of a law practice
4. A person who buys the practice of a dead, disabled, or disappeared lawyer may pay the purchase price to the estate or representatives of the lawyer
0. Sharing court-awarded fee with nonprofit organization who employed, retained, or recommended employment is permissible
3. Partnership with nonlawyer to practice law prohibited. MR 5.4b
1. A lawyer must not form a partnership with a nonlawyer if any part of the partnership activities will constitute the practice of law. MR 5.4b.
0. Distinguish from ancillary services provided by a separate entity, which are permissible
3. Nonlawyer involvement in incorporated firm or other association MR 5.4d
2. A lawyer must not practice in an incorporated law firm or association authorized to practice law for profit if:
0. A nonlawyer owns any interest in the firm or association
0. A nonlawyer is corporate director or officer or the equivalent thereof, or
0. A nonlawyer has the right to direct or control the professional judgment of the lawyer
3. Interference with lawyer's professional judgment. MR 5.4c
3. A lawyer must not allow a person who recommends, employs, or pays her for serving a client to direct or regulate the lawyer's professional judgment. MR 5.4c
1. Effect of Lawyer Error or Misconduct
1. Professional Discipline (see Discipline)
0. Single Violation Sufficient to Impose Discipline
0. A pattern of misconduct is not required; a single violation of competence (MR 1.1) or diligence (MR 1.3) is sufficient to impose professional discipline
1. Legal Malpractice
1. Legal Malpractice in Civil Matters
2. Relationship Between Disciplinary Matters and Malpractice Actions
0. Malpractice action differs from disciplinary matter in three ways:
0. In a malpractice action, the forum is a civil court, not a tribunal
0. The attorney's adversary is the injured P, not the state bar
0. The purpose is to compensate the injured P, not to punish the atty
2. Ethics Violations as Evidence of Legal Malpractice
1. Ethics rules are not intended to be a basis for civil liability and breach of ethics rule does not mean that the lawyer has committed malpractice.
1. BUT an ethics violation is relevant evidence that the lawyer's conduct was below or above the appropriate standard of care
1. Failure to perform services competently can be malpractice in either a CA or MR jdx
2. Theories of Malpractice Liability
2. Intentional Tort
2. Breach of Fiduciary Duty
1. An atty acting as fiduciary for the client owes the client all the customary duties of a fiduciary, including loyalty, confidentiality, and honest dealing
2. Breach of Contract
2. Breach of express or implied K
2. Negligence (most common)
3. Duty of Due Care
0. Duty owed to client
0. A person become a client by asking the attorney for legal help, the atty does not decline, and the atty knows or should know that the person will reasonably rely on the atty to give help
0. Duty owed to nonclient
1. Prospective client
1. Invited reliance
1. Non-client is intended to benefit
1. Breach of fiduciary duty by client
0. Standard of care
2. SOC is the skill and knowledge of ordinarily possessed by attys under similar circumstances
2. If an atty represent that he is a specialist, then he is held to a higher standard of care
2. Standard usually determined by expert testimony
3. Breach of Duty of Care (jury question)
1. Errors of Judgment
0. An atty is liable for negligence, but is not liable for mere errors in judgment if the judgment was well-informed and reasonably made
1. Knowledge of Law
1. An atty is expected to know the ordinary, settled rules of law known to practitioners of ordinary competence and diligence. An atty has a duty to look up rules of law that he does not know, and if the answer could have been found through standard research techniques and the atty does not find it, then he has breached the duty of due care
1. But if the law is unsettled and debatable, if the atty has done reasonable research, then he has fulfilled the duty of due care, even if he makes the wrong guess about how the issue will be resolved
1. Calling in a Specialist
2. If the legal problem is uniquely within the competence of a legal specialist, then it is a breach of duty of due care for a general practitioner to attempt to handle the problem if a reasonably prudent lawyer would have sent the client to a specialist
3. Actual cause
2. But for or substantial factor
2. But for lawyer's conduct, P would not have been injured (case within a case)
3. Proximate cause
3. It must be fair to hold D liable for unexpected injuries or for expected injuries that happen in unexpected ways
3. Damages
4. The P must prove damages
4. The P can recover for direct losses and losses that are indirect but foreseeable
2. Defenses to Legal Malpractice Claims
4. The atty reasonably believed that the action was required by law or a legal ethics rule
4. Comparative or contributory negligence
4. Assumption of the risk and failure to mitigate damages
2. Atty-client privilege lessens the usefulness of this defense
4. Statute of limitations defense
3. Three principles:
0. The SOL does not run while the lawyer still represents the client in the matter or a substantially related matter
0. The SOL does not run until the lawyer discloses the malpractice or the client knows or reasonably should know that the malpractice occurred
0. SOL does not start to run until the alleged malpractice significantly injures the plaintiff
2. Liability for Negligence of Others
5. Law firm is civilly liable for injuries caused by an employee or principal of the firm who was acting in the ordinary course of the firm's business, or with actual or apparent authority
5. In a law firm partnership without limited liability, each partner is jointly and severally liable for the negligence of another partner committed in the ordinary course of business
5. In a law firm with limited liability, the firm is vicariously liable for injuries caused by employees or principals acting in the ordinary course of business, but the principles are not personally liable for negligence or misconduct in which they did not personally participate as supervisors
2. Malpractice Insurance
6. ABA rules require private practitioners to annually report whether they carry malpractice insurance
0. Failure to comply are subject to suspension until they comply
6. CA law requires lawyers who do not carry malpractice insurance to disclose this information to their clients (CRPC 3-410 - NO MR analogue)
6. Malpractice Insurance varies - need to look at actual policy for coverage terms and conditions
2. Contracting with Client to Limit Malpractice Liability
7. A lawyer must not make an agreement prospectively limiting the lawyer's liability to a client for malpractice unless the client is independently represented in making the agreement. MR 1.8h
2. Settling Malpractice Claims
8. A lawyer must not settle a pending or potential malpractice claim with an unrepresented client or former client without first advising that person, in writing, to seek advice from an independent lawyer about the settlement and giving that person time to seek that advice. MR 1.8h, CRPC 3-400b
2. Reimbursement of Client
9. A lawyer who has breached a duty to a client with monetary effect cannot escape discipline by reimbursing the client for any loss
 

The Lawyer-Client Relationship
 
1. Models of the Relationship
0. Traditional Model
0. Lawyer is the dominant party, assessing the best course of conduct for the client
0. Client is passive, relying on the judgment of the lawyer
0. Lawyer identifies the problem and the solution
0. Participatory or Collaborative Model
1. Lawyer and client share responsibility for success
1. Lawyer actively solicits frequent client input
1. Lawyer tailors options and solutions to the needs of the client
1. Lawyer provides sufficient information to allow client to make informed decisions whenever appropriate
0. Hired Gun Model
2. Client is dominant, calls the shots; lawyer is passive recipient of instructions
1. Nature of the AC Relationship
1. Fiduciary Relationship
1. Agency Relationship
1. Contractual Relationship
2. Express Contract
2. Implied Contract
1. Creating the Relationship 
2. An AC relash arises when:
0. Express K: A person manifests an intent that the lawyer provide legal services and the lawyer agrees
0. Implied K: A person manifests an intent to have the lawyer represent him, the lawyer fails to make clear that he does not want to undertake the representation, and the lawyer knows or should know that the prospective client is reasonably relying on the lawyer to provide the services
1. The reasonableness is a question of fact
1. NOT a unilateral relash
0. A tribunal appoints a lawyer to represent a client
2. Trial and appellate courts often appoint lawyers to represent indigent clients and clients with unpopular causes.
2. A lawyer must not seek to avoid these appointments except for good cause. MR 6.2
2. Good cause examples:
2. Violation of law or disciplinary rule. MR 6.2a
2. Unreasonable financial burden on the lawyer. MR 6.2b
2. Personal Inability to Represent Client Effectively. MR 6.2c
2. Express Contractual Relationship
1. Written Fee Agreement
0. Under MR:
0. Always preferable to have fee agreement in writing. MR 1.5b
0. Must have a writing if contingency fee. MR 1.5c
0. Under CA law:
1. Must have a writing if contingency fee. BP 6147
1. Must have a writing if fees and expenses will exceed $1000 and client is not a corporation or a former/continuing client where nature of agreement may be implied based on prior work. BP 6148a, d2, d4
1. A Good Retainer Agreement Specifies:
1. Scope of the services
0. Including any limitations
1. Client's duties
1. Specifies client conduct amounting to a breach of the agreement, such as failing to pay fees or making representation difficult
1. Fees to be paid by the client
2. Retainer deposits, hourly rates, and billing rates for misc items (travel, phone calls, meetings)
1. Anticipated costs
1. When discharge/withdrawal is allowed or appropriate
1. Whether malpractice insurance is carried by a CA lawyer
2. Implied AC Relationship
2. Ways to avoid inadvertent AC relationship:
0. Don't provide services without an express retainer agreement setting for the scope of the representation
0. If consulted in an informal setting, tell the person before discussing any details that the discussion is not appropriate in an informal setting - set up a mtg
0. Don't leave clients dangling - send a written non-engagement letter expressly stating that you are not handling the matter. Might also reference applicable deadlines and SOL
2. Factors to determine whether Implied AC Relationship exists:
1. Did you volunteer your services? 
1. Did you agree to investigate without a disclaimer that investigation is a pre-requisite to accepting the matter?
1. Did the person seek legal advice from you?
1. Were you consulted in your capacity as an attorney? 
1. Did you give legal advice? 
1. Did possible client rely on that advice?
1. Amount of contact between you and possible client?
1. Was confidential information disclosed by possible client without interruption or disclaimer?
1. Did your behavior create a reasonable expectation that you consent to representation?
1. Have you previously represented that person?
2. Duties to Prospective Clients
3. When a person discusses with a  lawyer the possibility of forming a AC relash but no relash forms, the lawyer has a duty to (MR 1.8, RST 15):
0. Protect the prospective client's confidential information, which includes declining to represent other clients in the same or a related matter if the confidential information would be harmful to the prospective client
0. Protect any property the prospective client has given to the lawyer
0. Use reasonable care in giving the person any legal advice, such as whether the claim has merit, whether conflicts exist, and when the action must be commenced
1. Obligation (legal or moral) to Accept or Reject Certain Cases or Claims
3. General rule: Lawyers are not public utilities and are generally free to refuse service to anyone
3. EXCEPTIONS:
1. 
	CA Rules
	MR

	0. NO pro bono requirement, BUT aspirational - Duty not to reject, for any consideration personal to himself or herself, the cause of the defenseless or oppressed. BP 6068h
0. Lawyer must continue to represent client of ordered by court, even if there is good cause to terminate - BPC 6103
0. CA lawyers are precluded from unlawfully discriminating based on race, national origin, sex, religion, age or disability in accepting or terminating the representation of a client. CRPC 2-400
 
	0. Urged to do pro bono work - MR 6.1
· 50 hours pro bono OR
· services to civil liberties orgs.; OR
· reduced fee to poor; OR
· activities to improve the law AND
· donate money to legal service orgs.
0. Lawyer must continue to represent client of ordered by court, even if there is good cause to terminate - MR 1.16c
0. Can't turn down a court appointed case w/o good cause such as: MR 6.2
5. Violation of disciplinary provision
5. Imposition of unreasonable financial burden
5. Client or cause so repugnant that it will impair relash OR ability to represent client
 


 
3. Pro Bono - Ethical Obligation to Accept Unpopular Cases
2. Lawyers have an ethical obligation to help make legal service available to all who need it. A lawyer can fulfill this obligation by accepting a fair share of unpopular matters or indigent or unpopular clients. MR 6.2, cmt 1
2. CA has NO pro bono requirement or legal ethics rule re: pro bono services, but the State Bar of CA periodically exhorts that CA lawyers should devote at least 50 hours per year to pro bono work for indigent clients
1. Aspirational, not enforced - Duty not to reject, for any consideration personal to himself or herself, the cause of the defenseless or oppressed. BP 6068h
3. Duty to Reject Certain Cases
3. A lawyer must refuse employment when:
0. Client's motive is harassment. MR 4.4a
0. Unsupportable factual or legal position (frivolous claim)
1. A position is not frivolous if the lawyer can make a good faith argument that the facts are as claimed or the law should be changed. MR 3.1
1. CA BP 6068 and CRPC 3-200(A) and (B) require lawyers to bring actions that are legal or just and not to take positions that are in bad faith or have no sound legal basis
1. See also CCP 128.5, 128.7; CRPC 3-700(B)(1)
1. If you bring a frivolous suit, then can be subject to malicious prosecution tort
0. Lawyer not competent
2. Must reject if too busy or too inexperienced to handle the matter competently. MR 1.1
0. Strong Personal Feelings
3. A lawyer must refuse a case if his personal feelings about the case are so strong that they would impair his ability to effectively represent the client
0. Impaired Physical or Mental Condition
4. A lawyer must decline a case when physical or mental condition would materially impair his ability to represent the client
1. Scope of Representation
4. The Rules Require Client Participation
0. MR 1.2 Scope of Representation and Allocation of Authority
0. Lawyer must abide by the client's decision regarding the objectives of the representation
0. Both lawyer and client have authority and responsibility in the objectives and means of representation
0. MR 1.4 - Communication - places the lawyer under a mandatory duty to explain a matter to a client so the client can make an informed decision
0. CRPC 3-500 Communication - requires a lawyer to keep client reasonably informed about significant developments in the case
4. Who makes the decision? (MR 1.2 and RST 22(1))
1. 
	Decisions Made by Client
	Decisions Made by Lawyer

	· Acceptance or rejection of settlement offers
· A plea to be entered in a criminal case
· Waiver of a jury trial
· Whether to testify in a criminal case
· Whether to appeal
	· Decisions involving procedure, tactics, or strategy, such as the type of lawsuit to file, the court in which to file it, whether to grant opposing counsel extensions of time, the scope of discovery necessary, etc.


4. Limits on Lawyer's Responsibility and Authority
2. A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances AND if the client gives informed consent. MR 1.2c, cmt 7
0. Disagreements Between Lawyer and Client
0. If cannot resolve disagreements, then lawyer may withdraw and client may fire MR 1.16a3
0. Telling the Client No
1. If a lawyer discovers that the client expects assistance that violates a law or legal ethics rule, the lawyer must explain why she cannot do what the client expects. If the client insists, then the lawyer must withdraw. MR 1.16a1
0. Discovering a Client's Illegal Conduct
2. A lawyer must not assist the client in wrongdoing. If the lawyer discover that a client has engaged in illegal conduct, the lawyer must withdraw. MR 1.16a
2. Sometimes the lawyer must make a noisy withdrawal in which she gives notice of withdrawal and disaffirms any opinions, documents, affirmations that the client is using to carry out the wrongdoing. MR 1.2, cmt 10
4. Client with Diminished Capacity
3. Lawyer's Duties
0. The lawyer has a duty, so far as reasonably possible, to maintain a normal lawyer-client relash with the client. ME 1.14c, cmt 1
0. The lawyer must treat the client with attention and respect, even if the client has a guardian or other representative, and communicate with the client about significant developments. MR 1.14, cmt 2
3. Protective Action and Appointment of Guardian
1. When client has diminished capacity and faces a substantial risk of physical, financial, or other harm, the lawyer may take reasonable actions to protect the client. These actions include consulting with ppl who can protect the client and, when appropriate, seeking the appt of a guardian or similar surrogate. MR 1.14b
1. When taking protective action, the lawyer has implied authority to reveal the client's confidential information, but only to the extent necessary to protect the client 1.14c
4. Emergency Legal Assistance to Nonclient with Seriously Diminished Capacity
4. When a person faces seriously diminished capacity and imminent and irreparable harm to health, safety, or financial interest, a lawyer may take legal action on her behalf, despite an inability to form an AC relash. But the lawyer cannot act until the person has consulted the lawyer and the lawyer reasonably believes that there are no other representatives available. Action should be limited to those that are reasonably necessary to avoid imminent and irreparable harm. MR 1.14, cmt 9
1. Maintaining the Relationship
5. Communication with Client
1. Terminating the Relationship
6. General rule: duty to follow through UNLESS terminated or withdraw
6. Four possibilities:
1. At the end of the work relationship
1. Client terminates relash
1. RULE: the client can fire the attorney at any time, with or without cause. MR 1.16, cmt 4; CA - case law
0. MR 1.16a3- discharge by clt is a basis for mandatory withdrawal
0. No breach of K when clt fires atty
0. All AC relash terminable at will by clt
1. EXCEPTIONS:
1. In a litigated matter, ct can refuse clt's attempt to discharge lawyer to avoid prejudice or if it would be extremely disruptive to the trial and result in significant and prejudicial delay (Ruskin case)
1. Appointed counsel in a criminal case - whether a clt can discharge appointed counsel may depend on applicable law. MR 1.16, cmt 5
1. Client with diminished capacity may lack capacity to discharge lawyer and discharge may be seriously adverse to client's interest. MR 1.16, cmt 6
1. Client's Liability for Fees
2. When the client fires the atty, the client is liable to the atty in quantum meruit for the reasonable value of the work the atty did before being fired. If the K provides for a flat fee or a max fee, that constitutes a ceiling on the QM recovery (Rosenberg case)
1. Contingent Fee Cases
3. When the atty is hired on a contingent fee basis, and the clt fires the atty before the case is over, the lawyer is still entitled to QM for the reasonable value of the work done before firing. BUT claim does not arise until contingency is met (the clt wins)
1. Mandatory Withdrawal - MR 1.16(a) and CRPC 3-700(B)
2. 
	CA Rules
	MR

	0. The lawyer knows the client is bringing an action or asserting a position without probable cause for the purpose of harassing or injuring another
0. The lawyer knows or should know that continuing representation will require the atty to violate a disciplinary rule
1. No req to w/d for past violations
0. The lawyer's physical or mental condition renders it unreasonably difficult to carry out the employment
	1. The lawyer knows the client is bringing an action or asserting a position without probable cause for the purpose of harassing or injuring another
1. The lawyer knows or should know that continuing representation will require the atty to violate a law or disciplinary rule
1. The lawyer's physical or mental condition materially impairs the lawyer's ability to represent the client
1. The lawyer is fired by the client


1. Permissive Withdrawal
2. An atty may withdraw from representing a client for any reason if it can be done without material adverse effect on the client's interests or if the client consents. MR 1.16(b) and CRPC 3-700(C)
2. When atty may seek to withdraw:
2. 
	CA Rules
	MR

	1) frivolous claim/defense (not good faith arg. for new law)
2) con't employ is likely to result in violation of ethics or law
3) client unreasonably difficult
4) client insists on conduct ag. j-ment/advice of atty
5) inability to work w/co-counsel = client interests served by withdrawal
6)Clt breaches agreement/oblig to pay fees or expenses
3. Applies to any breach
7) atty phys/mental condition renders relate difficult
8) client consents to termination
9) other good cause
10)cont'd employment likely to result in violation of ethics rules
 
	1) no material adverse effect on client
2) client persists in actions atty reas. believe crime/fraud OR has used atty to perpetuate crime/fraud
3) repug/fundamental disagree betw. atty/client
4) client fails substantially to fulfill atty obligation (like pay fees), after a warning
5) unreas. financial burden on atty
6)clt refuses to cooperate
7) other good cause
 


· Withdrawal in a LITIGATED matter
. Lawyer may need permission from the court.
. The court may or may not allow the lawyer to be relieved. 
. The court will evaluate the possibility of disruption, delay, or prejudice to the court, case , client, or opposing counsel.
. If the court grants permission to withdraw, the lawyer still has obligations to the client:  All original file materials must be returned to the client (not including attorney work product), any unearned fees must be returned to the client, and the attorney must continue to honor client confidences.
· Attorney's Duties Upon Termination of Representation
. After termination, Atty must: (MR 1.16d, CRPC 3-700A2)
1. Take reasonable steps to protect client interests
1. Give client reasonable notice to client and time to hire new atty
1. MAY give up client's files/docs, even if fee not paid
3. CA - MUST give up client's files even if fee not paid (CRPC 3-700D1)
1. Refund fee (promptly CRPC 3-700D2)
1. Even if unfairly discharged, take all reasonable steps to mitigate consequences. MR 1.16, cmt 9

Confidential Information
 
1. Three Doctrines:
0. AC Privilege
0. Work Product Doctrine
0. Ethical Duty of Confidentiality
1. Attorney-Client Privilege and Work-Product Doctrine
1. AC Privilege
0. Rule of Evidence - CEC 952
0. RULE: AC privilege prohibits a court or other gov't tribunal from compelling confidential communication between an atty (or an atty's agent) and a client (or a clt's agent) if the subject of the communication concerns the professional relationship btwn the attorney and the client
1. If privileged, then the gov't cannot force the atty to testify about the substance of the communication UNLESS the client consents
1. Clt can waive immunity with informed consent per MR 1.8(b)
0. Elements:
2. Communication
2. Between privileged parties - Atty-clt (or their agents)
2. In confidence
2. To get legal advice
0. EXCEPTIONS:
3. Privilege does not apply if the clt seeks the atty's services to engage in crime or fraud
0. Client
4. Includes a person or entity seeking legal services from an atty
4. The privilege covers communications leading up to an AC relash, even if no relash develops
4. Corporate clients
2. Include comm btwn atty and high ranking corporate official
2. May include comm btwn atty and other EE
0. Communication
5. Includes info passed btwn the clt to the atty
5. Mechanical Details of Relash
1. Details such as the identity of the clt, the fee arrangement btwn atty and clt, and the fact that atty is acting for clt are usually not protected BUT can be protected if revealing them is tantamount to revealing a privileged communication
5. Preexisting Docs and Things
2. Privilege covers both oral and written communications.
2. BUT clt cannot protect a preexisting doc or thing from discovery by handing it over to atty. It is equally discoverable in the atty's hands
5. Issue: Whether the AC privilege protects info or objects given to the atty by the clt
3. The AC privilege protects info and objects
3. BUT can't keep evidence forever to protect pros from obtaining ev. Can keep ev for a short period to prepare defense, but then need to turn it in; jury precluded from finding out that the ev came from the D's atty (Olwell case)
1. Washington v. Olwell - clt gave atty knife that was allegedly used in the crime. Ct held that the atty can hold for a short period of time, but must turn it in
3. Balance AC privilege and access to evidence
5. Issue: Whether the location of where certain evidence was found is protected by the A/C privilege when that information is the product of a privileged A/C communication
4. Whenever defense counsel removes or alters evidence, the statutory privilege does not bar revelation of the original location or condition of the evidence in question (Ppl v. Meredith case - atty rep found evid)
0. Confidential
6. Communication must have been made by a means not intended to disclose the communicated info to outsiders and the communicating person must reasonably believe that no outside will hear the contents of the statement
0. Third party presence will not destroy the confidentiality IF the 3rd party was present to help the AC relash
0. Client is Holder of the Privilege BUT can waive the privilege
0. Duration of privilege - continues indefinitely, even after death of the clt
0. Distinguished from duty of confidentiality
9. Protects compelled disclosure
0. Conf prohibits atty from voluntarily disclosing info re: representation
9. Protects ONLY confidential communications btwn atty and client
1. Conf protects info re: clt obtained from other sources
9. Protects ONLY against disclosure of information
2. Conf prohibits both disclosure and use of clt info
1. Work Product Doctrine
1. RULE: work product doctrine protects the discovery of a particular document  (not the information itself) that was created by or for a party, by or for counsel, or at counsel's direction in anticipation of litigation
0. Clt can waive immunity with informed consent per MR 1.8(b)
1. Elements:
1. Document of tangible thing
1. That was created for litigation or in anticipation of litigation (NOT in the ord course of biz)
1. That was created by or for a party, by or for counsel, or at counsel's direction
1. Two types of work product:
2. Pure or opinion - contains mental impressions of atty (highest protection)
0. Immune from discovery or compelled disclosure regardless of the opposition's need UNLESS the immunity has been waived
2. Everything else
1. Protected from disclosure unless waived OR
1. Balancing test: The opposition shows a substantial need for the material and an inability to obtain the material without undue hardship
1. The Broad Ethical Duty of Confidentiality
2. RULE: Lawyer must keep client confidences and secrets UNLESS client gives informed consent, implied authority, or an exception applies. MR 1.5; BP 6068(e)(1) 
0. Broader than the AC privilege
0. Concerns the disclosure of info AND the use of info to the disadvantage of a client, a pros clt, or a former clt
0. Duty Not Destroyed by Presence of Third Party
2. The presence of a 3rd party does not necessarily destroy the duty of conf.
2. Conf info remains conf even if it is known to others UNLESS the information becomes generally known.
1. Info is NOT generally known when it can be obtained only by means of special knowledge or substantial difficulty or expense
2. EXCEPTIONS: (no required disclosure)
1. Atty MAY reveal if the clt gives informed consent/implied authority MR 1.6a, BUT atty must have adequately explained the risks and reasonable alternatives (MR 1.0e)
1. Lawyer MAY reveal confidential information relating to the representation to the extent reasonably necessary (NO exceptions for past crimes):
1. 
	CA Rule
	MR 1.6

	· To prevent a criminal act reasonably certain to result in death or substantial bodily harm to an individual - CRPC 3-100
· To establish a fee (CA CL)
· To establish a defense if accused of wrongdoing/misconduct (CA CL)
	· Implied authority to carry out the representation
· to prevent reasonably certain death or sub bod harm
· to prevent reas certain sub financial injury as a result of clt crime/fraud where the clt has used the lawyer's serv
· Noisy w/d
· To prevent, mitigate, or rectify sub fin injury resulting from clt crime/fraud when the clt used lawyer's serv
· Noisy w/d
· secure legal ethics advice about compliance with the rule
· establish a claim or defense when the lawyer is accused of misconduct/wrongdoing, or to est a fee
· comply with any other law or court order

	· Duty to counsel - Before revealing conf info to prevent criminal act, a lawyer shall, if reasonable under the circ: CRPC 3-100
· Try to persuade the clt not to commit or cont the crim act
· Inform the clt of the lawyer's intent to reveal the info re: the belief that a crim act is imminent and reas cert to result in death or sub bod harm
	· No duty to counsel under MR


2. Noisy Withdrawal
2. RULE: To withdraw from representation AND disaffirm any work
2. MR requires noisy w/d in certain circumstances
1. Cmt 10 to MR 1.2d - lawyer MUST withdraw when a lawyer learns that the client engaged in criminal or fraudulent conduct
0. Withdraw and disaffirm any work done on behalf of the client
0. Ensure that atty is not involved in crime or conduct of the client
1. MR Noisy withdrawal: "I withdraw as atty of record for X in any pending transaction for Y and disaffirm any work done on his behalf in any transaction at Y"
2. CA prohibits it, need to withdraw in a manner that preserves clt confidence
2. CA withdrawal: "I withdraw as atty of record for X in any pending transaction for Y"
2. Confidentiality challenges presented by technology
3. Ex. Email, faxes, etc.
3. Disclaimer at the bottom of emails, faxes
3. Neither CA or MR say what to do when receive confidential information in error
2. But case law in CA says that should not look at document beyond which to determine that the information is confidential and need to immediately send the information back/notify the sender
 
Conflicts of Interest
 
1. Introduction
1. Conflicts Between Current Clients (Multiple Clients)
1. Conflicts Between Former Clients and Current Clients
1. Conflicts with a Lawyer’s Own Interests
1. Conflicts Created by Third Parties
 
1. FRAMEWORK: Questions to ask:
5. What is the source of the conflict?
0. 3rd party interference
0. Multiple client
0. Lawyer interests
5. Does the conflict meet its particular rule's threshold requirements? Does a conflict of interest exist?
1. What type of conflict? (clt/clt, atty/clt, atty/3rd)
1. If clt/clt, is it a current, former or prosp clt?
5. Is the conflict one that imputes to the entire law organization?
2. If so, can the lawyer be effectively screened or isolated from the organization?
5. Is the conflict of a type that the client can waiver?
3. If so, what must occur for the waiver to be effective?
1. How to avoid/deal w/ conflicts
6. Do conflict check before accepting representation [MR 1.7 c3]
6. If conflict arises during course of representation, MUST withdraw UNLESS waiver requirements of MR 1.7b are satisfied [MR 1.7, c4]
6. Unforeseen developments: Atty MAY w/d (depending on circ) from representation to avoid conflict/having the firm imputed out - BUT must obtain approval of ct and min harm to clt [MR 1.7 c5]
1. Remedies
7. Discipline
7. Civil suit - malpractice, breach of fiduciary duty
7. Loss of fees
7. disqualification
1. Imputation of Conflicts: If one atty is conflicted out, the whole firm is out. [MR 1.10]
8. EXCEPTION: personal conflicts (ex. Lawyer relations w/ opposing counsel)
8. No rule in CA, but recognized by case law
8. Does not apply to non-attorneys
1. Waiver of Conflicts
9. RULE: Clients can waive most conflicts of interest
9. EXCEPTIONS: when client may NOT waive conflict of interest:
1. Gross-conflict exception
0. RULE: a clt may not waive a conflict when the conflict is sufficiently gross that the lawyer cannot "reasonably believe that the lawyer will be able to provide competent and diligent representation to each affected client" MR 1.7(b) CA rule?
1. Interest other than the client's exception
1. MR 1.8d - re: lawyer's taking of literary rights in a client story
1. MR 1.8e - re: lawyer's providing financial assistance to client when litigation is pending or contemplated
1. MR 1.8i - re: when a lawyer acquires interest in the subject matter of litigation
1. Conflicts with Third Parties
10. RULE: A lawyer SHALL NOT represent a client involving a concurrent conflict of interest (potential or actual). MR 1.7a; CRPC 3-310C
0. Third party conflicts occur when another party, not a party to the lawyer-client relationship, seeks to affect or becomes positioned to interfere with the independence of the lawyer's judgment on behalf of the client
10. When conflicts w/ 3rd parties occur:
1. When a 3rd party wants to pay the lawyer's fees
1. When lawyer represents an organization
1. When lawyer is in the legal services practice 
1. Where the interests of an insurance company threatens the independent judgment of the lawyer
1. When close professional or personal relationships with third parties, such as relatives or friends affect the independent judgment of the lawyer
10. BUT lawyer MAY represent client, notwithstanding concurrent conflict of interest IF:
2. Lawyer reasonably believes in ability to provide competent and diligent representation to each client IF:
0. Representation is NOT prohibited by law
0. Representation does NOT involve one client making a claim against another client ( in same OR different proceeding)
0. AND each client gives informed consent confirmed in writing (can be oral consent promptly recorded). MR 1.7b; CRPC 3-310A
2. Informed consent comes after lawyer has communicated/explained adequate info re: material risks AND reasonable available alternatives.  MR 1.0e
2. AND client should be aware of foreseeable adverse effects on own interests.  MR 1.7, c18
10. Accepting fees from 3rd Party
3. RULE: Lawyer shall NOT accept compensation for a client, from a non-client UNLESS: [MR 1.8f; CRPC 3-310(F)]
0. Clt gives informed consent (CA requires written consent) [MR 1.0e, CRPC 3-310A]
0. NO interference w/ lawyer's independent or prof judgment OR the lawyer-clt relash
0. AND information is protected by the duty of confidentiality
3. Conflict Between Client's Interest and Third Person's Interest
1. RULE: Lawyer MUST NOT permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer's professional judgment in rendering legal services [MR 5.4c]
0. Thus, if a client agrees (gives informed consent) to have legal services paid for by a non-client
0. Lawyer MUST refuse if 3rd party payor wants to direct/interfere/adversely affect w/ case
1. Some conflicts are nonconsentable/nonwaivable (see waiver above) [MR 1.7b, c 14]
1. Gross Conflict - If the lawyer is unable to provide competent and diligent representation (b/c client's interests will not be protected), then NO consentability [MR 1.7 c15]
0. The fact that a non-client pays fees to an atty does not create an A/C relash btwn the atty & 3rd party
3. Insurance Defense
2. When lawyer is hired and paid by an insurance co to represent the insured:
0. IF interests of insured and insurer align - then lawyer represents BOTH insured AND insurer
0. BUT IF there is a conflict of interest btwn the insured and insurer, insurer pays for independent counsel (Cumis) for the insured and the attorney ONLY represents the insured (insurance co is a 3rd party payor) [CA law - Wausau v. Seeno case]
· CA Cumis counsel - where insured may exercise right to select independent counsel paid for by the insurer b/c a conflict or potential conflict has arisen btwn the insurer and the insured
0. IF there is a conflict, the atty MUST inform BOTH parties of conflict.  If insured does not give informed consent to the representation, then counsel cannot represent both, and atty should invite insured to obtain independent counsel
2. Conflicts btwn Insurance Co and policyholder:
0. Coverage
0. Settlement
2. When insurance company does not want to settle within the policy limits
2. When the insured does not want to settle w/in policy limits
0. Unreasonable limits on defense fees and expenses
3. Atty MUST refuse to follow insurance company guidelines when it interferes w/ lawyer's prof judgment or competent representation of the insured
3. Atty MUST withdraw if insurance company does not relent
10. Representing Organization as Client
4. Duty of loyalty to organization - A lawyer employed by an organization represents the organization through its duly authorized constituents, NOT the individual directors or managers of the org. [MR 1.13a]
0. Client is the organization itself [CRPC 3-600A]
0. Lawyer may also represent the director/officer/employee as long as rules re: concurrent conflicts of interest are met [MR 1.13g]
4. When dealing w/ org constituents whose interests are adverse to the organization: Lawyer must makes clear the identity of the client -- the organization [MR 1.13f, c10; CRPC 3-600D]
1. Lawyer's conversations w/ constituents acting in org capacity are covered by the duty of confidentiality [MR 1.13 c2]
1. BUT once lawyer discover constituent and organization's interests are adverse, should advise constituent that communications may not be privileged AND advise to seek independent counsel [MR 1.13, c10]
1. Whether warning should be given depends on the facts and circumstances of case BUT it is always a good idea to do in practice
4. A lawyer MAY reveal confidential information under certain circumstances BUT only to the extent that the client has used the lawyer's services [MR 1.6b]
2. SO if a lawyer withdraws from representation of organization as to some crime/fraud (as lawyers should do) AND organization uses outside counsel, lawyer may NOT blow whistle
2. BUT lawyer may need to disaffirm any opinion/document/affirmation previously given [MR 1.2 c10]
1. "Presenting an analysis of legal aspects of questionable conduct" does NOT make a lawyer a party to an action...
1. BUT "recommending the means by which a crime or fraud might be committed with impunity" IS actionable [MR 1.2, c10]
4. Protecting the organization's interests
3. When lawyer of org learns that a person associated w/ the org has acted or is about to act, in a way that violates a duty to the organization or a law in a way that might be imputed to the org AND if the violation is likely to cause substantial injury to the org, the lawyer must proceed as reasonably nec to protect the interests of the org [MR 1.13b]
0. Duty to report to a higher authority in organization - in the sit above, the lawyer MUST report the violation to a higher authority w/in org AND, if nec, to the highest authority- [MR 1.13b] BUT in CA lawyer MAY report violation (NOT mandatory)[CRPC 3-600]
0. UNLESS the lawyer reasonably believes that the org best interests do not require the violation to be reported [MR 1.13b]
0. OR if the constituent can be urged to reconsider actions by being informed of likely consequences to the org [CRPC 3-600B]
0. IF the higher authority refuses to take timely, appropriate action or insists on improper action, then...
0. Duty to report outside the organization - a lawyer MAY reveal information to persons outside the org ONLY IF the lawyer reasonably believes that reporting is necessary to prevent substantial injury to the org [MR 1.13c]
1. BUT in CA, lawyer may NOT reveal info, can ONLY withdraw [CRPC 3-600C]
0. Whistle blower protection - a lawyer who reasonably believes she has been fired for acting pursuant to MR 1.13(b) or (c ) or who withdraws under circumstances that require or permit her to act pursuant to either of those paragraphs, MUST proceed as reasonably necessary to assure that the org highest authority is informed of the firing or w/d pMR 1.13e
3. Sarbanes Oxley Rules
1. Reporting to higher authority - Attorney MUST report material violation of securities laws to higher authority w/in corporation [ 17 CFR 205.3b3]
0. Compare:
0. 
	CA rule
	MR

	Atty MAY report to higher authority (NOT mandatory)
	Atty MUST report to higher authority (generally mandatory)


1. Reporting outside org (to SEC) - Attorney MAY reveal conf information to SEC to prevent material violation likely to substantially injure financial interests of company or investors [17 CFR 205-3d]
1. Compare:
0. 
	CA rule
	MR

	May NOT reveal outside of company, ONLY MUST withdraw
	MAY reveal ONLY if reasonably certain to substantially injure w/in organization (NOT outside org)


3. Serving as both Director and Lawyer
2. A lawyer may serve as both a director and a lawyer for an organization [MR 1.7 c35]
0. BUT conflicts may arise:
0. When lawyer participates as a director, NOT as a lawyer, then A/C privilege does not apply communications
0. IF substantial risk that the dual role compromises the lawyer's professional judgment, then lawyer should either resign OR not  act as lawyer when conflict arises
1. Conflicts Between the Lawyer's Interests and the Client's Interests
11. RULE: Lawyer SHALL NOT represent client if such representation would be materially limited by the lawyer's personal interests [MR 1.7a2]
0. Waiver of conflict is allowed IF:
0. the "lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to the client AND 
0. the client gives informed consent, confirmed in writing [MR 17.b]
11. RULE: lawyer SHALL NOT use information learned in the A/C relash to the detriment of the clt UNLESS clt gives informed consent EXCEPT as permitted or required by the rules [MR 18.b; CRPC 3-110]
1. Oasis v. Goldman - A lawyer may take positions adverse to a client, as long as current representation is not compromised and as long as confidentiality is not compromised - does not violate the rules [CA ONLY]
11. Business Transactions btwn lawyer and client
2. RULE: A lawyer SHALL NOT enter into a biz transaction w/ client OR knowingly acquire interest adverse to client UNLESS: [MR 1.8a; CRPC 3-300]
0. Transaction and terms are fair/reasonable AND is fully disclosed in reasonably understood writing to the clt
0. Clt is advised in writing of the desirability of seeking AND is given a reasonable opportunity to seek independent legal counsel
0. Clt consents in writing SIGNED by the client, to the essential terms… including whether lawyer is representing clt in transaction (whether lawyer rep not req in CA)
2. Phillips v. Carson - legal malpractice claim where atty engaged in biz transaction w/ client - borrowed money from clt.  Atty violated duty to clt by failing to advise clt to seek independent legal counsel.  Ct upheld the atty malpractice claim and found that the atty's actions could be imputed to his firm.
1. Warning to watch out for own conduct but also to watch out for the conduct of employees
11. Literary Rights
3. RULE: A lawyer SHALL NOT negotiate for literary or media rights based on their clt's stories until the end of the representation [MR 1.8d]
0. NO WAIVER - Client may NOT waive this conflict
11. Gifts from Clients
4. RULE: Lawyer SHALL NOT solicit/induce any substantial gift from the clt, including testamentary gift UNLESS client is related to the atty [MR 1.8c; CRPC 4-400]
0. In MR: Prohibits atty from preparing an instrument memorializing such as gift [MR 1.8c; CA allows]
0. BUT Transaction MUST meet stds of fairness, absence of undue influence [MR 1.8c, c 6]
4. BUT lawyer MAY suggest self (OR associate) as executor of clt's estate or other fiduciary position BUT subject to concurrent conflict of interest rules [MR 1.8, c8]
11. Sexual Relations with clients
5. RULE: Lawyer SHALL NOT have sexual relations w/ client UNLESS a consensual sexual relash preceded the lawyer-clt relash [MR 1.8j; CRPC 3-120C]
0. In CA, lawyer SHALL NOT: [CRPC 3-120B; BP 6106.9]
0. Require or demand sex w/ clt incident or as a condition to representation
0. Employ coercion, intimidation, or undue influence in entering into sex rel w/ clt
0. Continue rep of clt IF sex rel cause the atty to perform incompetently
0. Other lawyers in firm who are NOT representing clt are NOT subject to the same prohibition [MR 1.8k; CRPC 3-120D]
11. Lawyer's Relations with Opposing Counsel
6. 
	CA rule [CRPC 3-320]
	MR [MR 1.7 c11]

	Lawyer SHALL NOT represent when opposing counsel is related, lives w/ lawyer, is clt of lawyer OR has intimate personal relash w/ lawyer UNLESS clt is informed in writing (consent not req, but good practice to get)
	Lawyer ordinarily MAY NOT represent clt in matter when opposing counsel is related (parent, child, sibling, or spouse) UNLESS EACH client gives informed consent
· Conflict is NOT imputed to other members of the firm


11. Agreements limiting the lawyer's liability and settling claims w/ clients
7. RULE: A lawyer SHALL NOT enter into a K w/ clt that limits the atty's liability for malpractice [MR1.8h; CRPC 3-400A]
0. UNLESS state law permits AND the clt is represented by independent counsel w/ respect to agreement [MR 1.8h ONLY - no exception in CA]
7. RULE: Atty SHALL NOT settle a claim/pot claim for atty's malpractice UNLESS:
1. the clt is informed in writing to seek advice of independent lawyer AND is given reasonable opportunity to get advice [MR 1.8h; CRPC 3-400B]
11. Lawyer-client conflicts and champerty, barratry, and maintenance
8. Financial assistance  to clients
0. RULE: Lawyer may ONLY provide litigation related financial assistance to client IF:
0. Advancing court costs/litigation expenses (which MAY be repaid as contingent on outcome) OR [MR 1.8e1; CRPC 4-210A3]
0. NO WAIVER - Client may NOT waive this conflict
0. Paying costs/expenses of indigent client [MR 1.8e2]
0. In CA (NOT IN MR):
2. w/ client consent, lawyer MAY pay expenses to 3rd party from funds collected from clt [CRPC 4-210A1]
2. Lawyer MAY lend money to clt after employment has begun BUT promise to repay MUST be in writing [CRPC 4-210A2]
8. Acquiring and interest in the litigation or its subject matter
1. RULE: Lawyer is prohibited from acquiring an interest in litigation or its subject matter
0. BUT a lawyer may still K w/ client for a reasonable contingent fee (CAN include interest in property NOT in litigation) [MR 1.8i]
0. NO WAIVER - Client may NOT waive this conflict
1. EXCEPTION:
1. The lawyer may acquire a lien (IFauthorized by law of the state) to secure the lawyer's fees or expenses
1. CA rules: does NOT prohibit obtaining interest in subject matter BUT biz transaction, so subject to biz transaction rules, CRPC 3-300 [CRPC 3-310]
1. CA rules: re: buying/selling clt property
3. RULE: Lawyer SHALL NOT purchase property for client OR represent seller of property when buyer is a spouse or relative of the lawyer or of another lawyer in the firm OR co-worker of lawyer [CRPC 4-300]
11. Trial Lawyer as Witness
9. Problems w/ lawyer being witness in a case where he is also representing client
0. Conflict w/ duty of loyalty (if testimony is unfavorable to clt)
0. Potential confusion to jury when lawyer plays a dual role (b/c jury instructed that lawyer's statements are NOT evidence)
0. Credibility - adversary may be handicapped in challenging the credibility of one who is both trial counsel and witness
9. If testimony is unfavorable:
1. A lawyer shall NOT represent a clt, IF significant risk that representation will be materially limited by other interests/responsibilities [MR 1.7a]
0. In this situation, a lawyer's duty to testify truthfully would interfere w/ duty of loyalty
1. A clt can give informed consent to waive conflicts BUT likely NOT consentable (gross conflict) b/c difficult to represent same person against whom testifying [MR 1.7b]
1. If a lawyer cannot represent a clt b/c of unfavorable testimony, NOR may another in lawyer's firm represent clt - conflict is imputed to whole firm [MR 1.10a ONLY]
2. CA - does not impute the whole firm
9. If testimony is favorable:
2. Lawyer shall NOT act as advocate at trial when likely to be necessary witness UNLESS: [MR 3.7a; CRPC 5-210]
0. Testimony relates to an uncontested issue  MR ONLY
0. Testimony relates to the nature/value of legal services rendered MR ONLY
0. DQ lawyer would substantially hardship clt (requires balancing of clt's interests w/ opposing party's AND tribunals interests) - MR ONLY
0. Clt gives informed written consent - CA ONLY
2. Tribunal can object when trier of fact may be confused/misled… whereas opposing party can object when dual role may prejudice its rights [MR 3.7 c2]
2. If a lawyer cannot represent a clt b/c of favorable testimony, conflict NOT imputed. SO another atty in firm may represent clt, if no other concurrent conflict of interest [MR 3.7b]
9. Other lawyers in firm are permitted to act as witnesses UNLESS precluded by conflict of interest rules [MR 3.7b]
1. Conflicts Between Current Clients (Multiple Clients)
12. RULE: A lawyer must NOT represent a clt if the representation creates a concurrent conflict of interest.  Concurrent conflict exists when: [MR 1.7a]
0. The representation of one clt will be directly adverse to another clt
0. There is a significant risk that the representation of one clt will be materially limited by the lawyer's own interests or responsibilities to another clt, former clt, or 3rd person
12. BUT allowed if there is a waiver - waiver allowed when: [MR 1.7b]
1. Reasonable belief that the lawyer will provide competent representation
1. Representation not prohibited by law
1. Representation does not involve one clt against another clt in same litigation
2. Flat prohibition - atty represents P and D in the same case
2. Prohibited in practice - opposing parties in unrelated matters
2. Prohibited - co-parties in criminal matter
2. Possibly OK - co-parties in civil litigation
1. Informed written consent
3. Informed consent = atty must give clt enough info to make a reasoned decision about the risks and ramifications of waiving unconflicted representation
0. Sometimes, atty may not be able to give enough info if it requires the disclosure of confidences (ex. Informed consent req disclosure of another client's confidences and no consent) cmt 19
3. Multiple clients - must include implications of common representation
3. Timing - should be obtained at outset of representation
3. Consent to future conflict - general and open ended waivers are generally ineffective UNLESS clt is sophisticated and independently represented
3. Revoking consent - revocation of consent can occur at any time. BUT whether it precludes lawyer from continuing to represent conflicting clts depends on: material change? Reasonable expectations of other clt? Material detriment?
12. Directly Adverse Representation in the Same Matter
2. RULE: lawyer may not represent one clt whose interests are directly adverse to those of another clt UNLESS both give their informed, written consent (see above) [MR 1.7a; CRPC 3-310C]
12. Adverse in unrelated matters
3. Occurs when a lawyer represents one clt against a second clt  in a matter unrelated to the representation of the 2nd clt
3. RULE: lawyer MAY represent one clt whose interests are adverse in unrelated matters ONLY IF both give informed written consent (see consent reqs above)
1. BUT waiver may NOT be allowed in some situations (i.e. gross conflict)
12. Joint Representation/Multiple clients in Same Matter
4. Criminal Litigation
0. A lawyer should NOT try to defend two ppl in a criminal case [MR 1.7 c23]
4. Civil Litigation/Nonlitigation matters
1. RULE: A lawyer MAY represent two Ps or two Ds whose interests are potentially in conflict BUT ONLY IF the two clts give informed, written consent [MR 1.7 c23]; CRPC 3310C]
1. FOUR STEP GUIDE to Handling Potential Conflict btwn multiple clts (in litigation AND non-litigation matters):
1. Does the lawyer reasonably believe that he can effectively represent both clients despite the potential conflict?
0. Reasonable atty std - if a reasonable atty would find that conflict prevents atty from fulfilling duties to both clts, consent will not solve the conflict - then conflict is unconsentable & atty must w/d
1. Lawyer should disclose potential conflict to each clt and inform them of harms, alternatives and disadvantages
1. Lawyer may obtain informed written consent from clts (who are fully informed)
1. If potential conflict ripens to a present conflict, then repeat above steps
3. Lawyer may continue to represent one consenting clt, but ONLY IF the clt who is dropped gives informed written consent to the continuation [MR 1.9a]
3. BUT if nonconsentable conflict, then atty MUST w/d from BOTH
4. Confidentiality and Privilege Problems
2. RULE: In litigation matter, former joint litigants who shared a single lawyer cannot claim the AC privilege for their communications w/ the lawyer.  Confidential communications btwn one clt and atty are NOT confidential as to the other clts in the representation.
0. Lawyer should WARN when undertake joint representation
4. Unnamed Members of a Class Do Not Count as Clients
3. In class action, the unnamed members of a class do not count as clts for conflicts purposes [MR 1.7]
4. Aggregate settlements
4. RULE: A lawyer who represents 2 or more clts is prohibited from engaging in aggregate settlements of multiple clt's claims or charges UNLESS ALL clts give informed consent in writing signed by the clt [MR 1.8g; CRPC 3-310D]]
0. Lawyer must disclose the existence and nature of all the claims and pleas involved AND the participation of EACH person in the settlement
4. In class action settlements, the atty MUST follow the class action rules concerning settlement w/ unnamed members of the class [MR 1.8, c13]
12. Positional Conflict - Representing Two Clts w/ Inconsistent Legal Positions in 2 Unrelated Cases
5. Occurs when lawyer argues one position for clt A, but must argue the opposite position for clt B
5. OK - different times, different cts, different clts, NO overlap
5. Not OK - BUT if a decision favoring one clt will create precedent that will adversely affect the outcome in the other, then substantial risk that the lawyer's rep will be materially limited
2. Therefore, must disclose sit to both clts and obtain informed, written consent
2. If either or both do not consent, then lawyer must w/d from one or both
1. Conflicts Between Prospective and Current Clients OR Former Clients
13. RULE: Lawyer shall NOT represent a clt w/ interests materially adverse to a prospective clt IF lawyer rec'd potentially significant harmful info from prospective clt.  Conflict is imputed to others in the firm.  [MR 1.18c]
0. UNLESS BOTH affected AND prospective clt give informed consent confirmed in writing [MR 1.18d1]
0. OR (screening) lawyer took reasonable measures to avoid exposure to more DQ info than necessary, is timely screened (from other lawyer in firm taking on re) AND written notice is given to prosepective clt [MR 1.18d2]
13. Duty of Confidentiality btwn atty-prospective clt
1. RULE: AC privilege and duty of confidentiality protects confidential communications btwn a lawyer and a prospective clt UNLESS an exception the duty of confidentiality applies
1. Conflicts Between Former Clients and Current Clients
14. RULE: Lawyer who has formerly represented a clt shall NOT represent another person in the same/substantially related matter in which the person's interest are materially adverse to former clt UNLESS the former clt gives informed written consent [CRPC 3-310E;MR 1.9a]
0. Substantial Relationship Test - 
0. If satisfied, then creates a presumption that the lawyer has confidential info. 
0. Factors: [Rosenfeld v. Superior ct]
1. Factual similarity
1. Legal similarity
1. Nature and extent of the atty's involvement w/ the case
0. Former clt is not required to reveal conf info to prove that the lawyer rec'd conf info
14. Duty of Confidentiality btwn atty-former clt
1. Lawyer has duty to preserve former clt's confidential information after representation ends [MR 1.9c]
1. RULE: Lawyer (OR lawyer's firm) shall NOT use conf information to the disadvantage of the former clt UNLESS the former clt has given informed written consent
1. Does NOT apply to info that has become commonly known OR to any info that the lawyer would be allowed to reveal or use under and exception to the general ethical duty of confidentiality
1. RULE: The lawyer MUST not oppose the former clt in any matter in which the conf information would be relevant UNLESS the former clt gives informed written consent [MR 1.9a; CRPC 3-310E]
1. Conflicts when Private Lawyers Change Jobs
15. DQ of Lawyer's new firm
0. RULE: a lawyer SHALL NOT knowingly represent a person in the same/substantially related matter in which the lawyer formerly was associated had previously represented a client
0. Whose interests are materially adverse to that person AND
0. About whom the lawyer had acquired confidential information that is material to the matter
0. UNLESS the former clt gives informed consent, confirmed in writing [MR 1.9b]
15. DQ of Lawyer's old firm
1. RULE: a firm is not prohibited from representing a person w/ interests materially adverse to those of a clt represented by the formerly associated lawyer and not currently represented by the firm
0. UNLESS the matter is the same/substantially related to that in which the former associated lawyer represented the client AND any lawyer remaining in the firm has conf info that is material to the matter
1. Conflict Rules for Current and Former Government Employees
16. Former Government Employees to Private Practice
0. RULE: A former govt lawyer may shall NOT represent a clt in connection w/ a matter in which the lawyer participated personally AND substantially as a gov't lawyer
0. IF DQ, then conflict is imputed to whole firm UNLESS:
0. Timely screened from the case
0. NOT apportioned fee from the case
0. Written notice promptly given to the gov't agency to enable it to make sure that the above conditions are being met
0. EXCEPTIONS:
1. Law otherwise permits
0. Where the law expressly permits the private representation to occur (ex. Agency has rules that allow practice in certain instances)
1. Not a "matter"
1. Matter includes many activities that engage the agency with a particular party or parties
BUT excludes rule drafting and other agency actions that have more general application
1. Consent by the agency through informed consent
2. Except where prohibited by statute, an agency may waive all future conflicts for its departing lawyers
16. Subsequent Use of Information Gained During Government Service
1. RULE: A govt lawyer who actually receives (not info fictionally recd) confidential govt info about a person MUST NOT later represent a private clt whose interests are adverse to that person, when the info could be used to the material disadvantage of that person [MR 1.11c]
0. Confidential govt info - info that the govt is prohibited from revealing or has a privilege not to reveal and which is otherwise not avail to the public [MR 1.11c]
0. Imputed DQ to whole firm (see above for how to avoid)
16. Current Government Service After Private Practice
2. RULE: Ordinary conflict rules for current clts and former clts apply to lawyer who enters govt service after private practice or other nongovernmental work [MR 1.11d]
0. If lawyer worked personally and substantially on a matter in prior work, the lawyer MUST NOT work on that same matter when she enters govt service, whether or not the later work will be adverse to a former clt.  BUT written consent can solve conflict 
2. Negotiating for private employment
1. RULE: a current govt' lawyer working personally and substantially on a matter MUST NOT negotiate for employment with any party or lawyer who is involved on that matter [MR 1.11d2ii]
1. EXCEPTION: law clerks that are seeking employment
1. Conflict Rules for Former Judges, Arbitrators, and the Like
17. RULE: Lawyer shall NOT represent anyone connected to matter where lawyer participated personally and substantially (NOT remote/incidental, effecting merits) as judge/law clerk/3rd party neutral  UNLESS informed consent confirmed in writing [MR 1.12a]
0. BUT an arbitrator  who is selected as a partisan of a party in a multi-member arbitration panel may subsequently represent that party [MR 1.12d]
17. Screening - IF former judge/like is DQ, then other lawyers in the firm MAY continue representation AS LONG AS DQ lawyer is timely screened, not apportioned fee from the matter AND written notice is given [MR 1.12c]
1. Cho v. Superior Court - Judge Younger was involved in various stages of a proceeding.  Judge retired and joined law firm Graham and James.  One of the parties changed counsel to Graham and James.  The other party seeks to DQ the law firm b/c the judge learned confidences about both parties while acting as a judge
0. RULE: DQ of both the individual atty and his firm is required where the atty has been privy to confidences of a litigant while acting as a neutral mediator
17. Law Clerks Negotiating for Private Employment
2. Law clerk to a judge or adjudicative officer MUST notify that person before negotiating for private employment w/ a party (or the atty for a party)in a matter in which the law clerk is participating personally and substantially [MR 1.12b]
2. BUT Other adjudicative officers MUST NOT negotiate for private employment w/ a party in a matter in which they are participating personally and substantially
1. Imputed Conflicts
18. RULE: When one lawyer is prohibited from representing a clt, then ALL other lawyers in the firm are prohibited from taking on the matter [MR 1.10a; CA - Kirk]
0. "Firm" factors for conflict of interest purposes:
0. Formal agreement btwn members
0. Whether they hold themselves out such that the public would think that they are a firm
0. Share of revenues and responsibilities
0. Physical access to each other's client files
0. Routinely talk about the matters they are handling
0. Whether the purpose of the part. Conflict rule would be served by imputing the conflict to the whole firm
18. EXCEPTIONS:
1. Personal Interest of Lawyer
0. Conflicts that are uniquely personal to the lawyer in question are NOT imputed b/c unlikely that other lawyers in the firm would have divided loyalties (in representing clt and w/ co-workers)
1. Screening of DQ lawyer
1. Conflict of interest will NOT be imputed IF the lawyer's prohibition related to conflict of interest duties to former clients (MR 1.9a or b) AND arises out of an association w/ prior firm PROVIDED the lawyer is timely screened from participation in the matter and is apportioned NO fee from the matter. [MR 1.10a2]
0. Notice and Certifications to Former Client
0. Prompt notice MUST be given to any affected former clt w/:
0. Description of the screening procedures
0. Statement of the firm's and the lawyer's compliance w/ the reqs
0. Statement that review before trib is avail
0. Agreement by the firm to respond promptly to written inquiries or objections concerning screening procedures
0. DQ Lawyer and firm MUST provide former clt w/ certifications w/ compliance w/ the rules and certification procedures at reasonable intervals upon written request AND upon termination of the screening procedures [MR 1.10a2]
0. Methods of Screening:
1. Don't talk - prohibited from speaking to DQ lawyer
1. No pay - denied fees from matter
1. Lock it up - DQ lawyer has no access to files
1. Move him out - office moved
18. RULE: When lawyer leaves firm, firm MAY represent a clt w/ interests materially adverse to former lawyer's clt UNLESS same/substantially related matter AND  any lawyer in firm has conf info [MR 1.10b]
2. Old firm may represent someone that is adverse to former clt (that was represented by a former lawyer of firm) AS LONG AS NOT in same/substantially related matter as what former lawyer worked on AND no one currently at Old Firm has confidential information re: former clt
2. Goldberg v. Warner - A firm should not be automatically disqualified when a former attorney provided services on a matter to a client that is substantially related to the matter in which the firm currently represents another client in an adverse matter where no one other than the former atty obtained conf information
18. Waiver of imputed conflicts
3. Imputed conflicts MAY be waived by affect client under conditions stated in rule 1.7
18. Motions to DQ
4. Used as a litigation tactic to DQ counsel and entire law firms to deny opposing party counsel of choice
4. State Farm v. KAW - 
1. Facts: Family of three injured in car accident.  They bring personal injury action and malpractice actions
1. Rule: When there is a conflict of interest that calls into question the fair administration of justice, opposing counsel have standing to raise the DQ question
· One seeking to DQ opposing counsel is required to show:
· That an AC relash existed, thereby raising the irrefutable presumption that confidences were disclosed during the relash
· The matter in which the law firm subsequently represented the interest adverse to the former client was the same or substantially related to the matter in which it represented the former client
1. Lawyer as Employee
0. Responsibilities of Supervising Lawyers
0. Partners' duty to educate and guide in ethics matters
0. Partners or managing lawyers of a law firm MUST make reasonable efforts to assure that the other lawyers adhere to the Rules of Professional Conduct [MR 5.1a]
0. Duties of direct supervisor
1. A lawyer who directly supervises the work of another lawyer MUST make reasonable efforts to assure that the other lawyer adheres to the Rules of Professional Conduct [MR 5.1b]
0. Ethical Responsibility for Another Lawyer's Misconduct
2. A lawyer is subject to discipline for a disciplinary violation committed by a 2nd lawyer IF:
0. The first lawyer ordered the 2nd lawyer's misconduct OR knew about it AND ratified it [MR 5.1c]
0. The first lawyer is a partner/manager/direct supervisor over 2nd lawyer AND she knows about the misconduct at a time when its consequences can be avoided or mitigated and fails to take reasonable remedial action [MR 5.1c]
0. Responsibilities of a Subordinator Lawyer
1. Duties Concerning Clear Ethics Violations
0. Orders from a supervisory lawyer are no excuse for clearly unethical conduct
0. A lawyer must follow the ethics rules even when taking directions from another person [MR 5.2]
1. The fact that the subordinate lawyer was acting under the direction of a supervisor may be relevant in determining whether the subordinate knew of the unethical conduct
1. Duties Concerning Debatable Ethics Questions
1. Subordinate lawyer does NOT violate the rules by acting in accordance with  supervisor's reasonable resolution of an arguable question of professional duty [MR 5.2b]
0. Responsibilities Concerning Nonlawyer Assistants
2. Duty to Educate and Guide in Ethics Matters
0. Lawyers who work with nonlawyers MUST instruct nonlawyers concerning the ethics of the profession and should be ultimately responsible for their work [MR 5.3]
2. Duty of Partners Respecting Nonlawyer EE
1. Partners/managers in law firm MUST make reasonable efforts to assure that the conduct of the nonlawyer is compatible with the rules [MR 5.3a]
2. Duties of Direct Supervisor Respecting Nonlawyer EE
2. A lawyer who directly supervises the work of a nonlawyer MUST take reasonable efforts to assure that the conduct of the nonlawyer meets the ethical rules [MR 5.3b]
2. Ethical Responsibility for nonlawyer's misconduct
3. A lawyer is subject to discipline when a nonlawyer does something that, if done by a lawyer, would violate a disciplinary rule.  Subject to discipline IF:
0. The lawyer ordered the conduct or knew about it and ratified it [MR 5.3c1]
0. The lawyer is a partner/manager/direct supervisor over the nonlawyer AND the lawyer knows about the misconduct at a time when its consequences can be avoided or mitigated and fails to take reasonable remedial action [MR 5.3c2]
0. Professional Independence of Lawyer
3. Fee Splitting with Nonlawyers and Temp Lawyers
0. RULE: A lawyer MUST NOT share legal fee w/ a nonlawyer [MR 5.4a; CRPC 1-320]
0. EXCEPTIONS:
1. Death benefits permitted
0. When a lawyer dies, a firm may pay a death benefit over a reasonable period to dead lawyer's estate or to designated persons
1. Compensation and Retirement Plans for nonlawyer Ees
1. Nonlawyer EE may be included in compensation and retirement plan
1. Sale of a Law Practice
2. One who buys the practice of a dead/disabled lawyer can pay the purchase price to the estate of the lawyer
1. Sharing Court-Awarded Fee w/ Nonproft Org (MR ONLY)
3. When a ct awards atty fees to the winning lawyer in a case, the lawyer may share the fee w/ a nonprofit org that hired or recommended the lawyer as counsel
1. Payment to a lawyer referral service (CA ONLY) 
4. Payment to a lawyer referral service that is established and operated in accordance with the State Bar's min stds [CRPC 1-320(4)]
3. Partnership w/ Nonlawyer to practice law prohibited
1. A lawyer MUST NOT form a partnership w/ a nonlawyer if ANY of the partnership activities will constitute the practice of law [MR 5.4b; CRPC 1-310]
0. Distinguish this from ancillary services provided by a separate entity
3. Nonlawyer involvement in incorporated firm or other association
2. A lawyer MUST NOT practice in an unincorporated law firm or association authorized to practice law for profit IF:
0. A nonlawyer owns any interest in the firm or association
0. A nonlawyer is a corporate director or officer or the equivalent thereof OR
0. A nonlawyer has the right to direct or control the professional judgment of a lawyer
3. Interference w/ lawyer's professional judgment
3. A lawyer MUST NOT allow a person who recommends, employs, or pays her for serving a clt to direct or regulate the lawyer's prof judgment [MR 5.4c]
3. General Dynamics v. Superior Court - 
4. Issue: whether in-house counsel can be fired at anytime or any reason.  
4. Holding: The court held that a wrongful termination suit could be brought by an in-house lawyer as much as possible BUT NOT when it runs into the duty of confidentiality, then prohibited from doing so
 
0. Restrictions of Right to Practice
4. Restrictive Partnership and Employment Agreements
0. A lawyer MUST NOT make or offer a partnership/employment that restricts the lawyer's right to practice after termination of a relash EXCEPT for an agreement  concerning benefits upon retirement [MR 5.6c; CRPC 1-500]
0. In CA ONLY - a member MUST NOT be a party to or participate in offering or making an greement which precludes the reporting of this rule [CRPC 1-500B]
0. Rationale:
1. Limits a lawyer' autonomy
1. Limits the freedom of clt's to choose a lawyer
4. Restrictive Settlement Agreements
1. A lawyer MUST NOT make or offer an agreement in which a restriction on the lawyer's right to practice is part of the settlement of a clt controversy [MR 5.6b]
0. Sale of a Law Practice
5. When Sale Permitted
0. A sale of a law practice may be made when:
0. The seller MUST cease to engage in the private practice of law or in the sold field of practice in the area where the practice has been conducted
0. The entre practice, OR the entire field of practice MUST be sold to one or more lawyers or firms
0. Written notice MUST be given to the seller's clts re: sale, right to retain other counsel or take possession of files, and consent to the transfer of the clt's files will be presumed if a clt takes no action w/in 90 days of receipt
2. If no notice can be given to a clt, a court order is required to authorize the transfer of the representation of that clt to the purchaser
0. The seller must exercise competence in identifying a purchaser qualified to undertake the representation competently [MR 1.17]
0. Selling lawyer may practice in limited circumstances:
1. On the staff of a public agency or legal services entity that provides legal services to the poor
1. In house counsel to a business
0. A lawyer's return to private practice b/c of a change in circumstances DOES NOT necessarily violate the rules
5. Protection of Seller's Clients After Sale
1. Purchaser MUST undertake ALL client matters in the practice AND not just those that generate substantial fees (subject to client consent and conflict of interest rules)
1. Client's fees must not be increased during the sale, the purchaser MUST honor existing fee agreements made by the seller [MR 1.17]
0. Law Related (Ancillary) Services
6. RULE: Lawyers are permitted to provide law-related services
0. Law related services are services that might reasonably be performed in conjunction w/ the provision of legal services and that are not prohibited as unauthorized practice of law when provided by a nonlawyer
0. Ex. Financial planning, accounting, trust services, etc.
6. Lawyer  who provides ancillary services is subject to the rules when:
1. Nonlegal and legal services provided together
0. If lawyer provides both nonlegal and legal services that are NOT distinct from each other, the lawyer MUST abide by the rules of professional conduct in providing BOTH services [MR 5.7a1]
1. Nonlegal services provided by entity that is controlled by the lawyer
1. Lawyer MUST take reasonable steps to ensure that ppl who receive the nonlegal services understand that those services are not legal services and that the rules of professional conduct do NOT cover those services
1. If reasonable steps are NOT taken, then the lawyer is subject to the rules of professional conduct w/ respect to the nonlegal services
1. Providing Nonlegal Services to Clients
2. When a client-lawyer relash exists btwn the lawyer and the ind receiving the law-related services, the lawyer MUST comply w/ biz transactions rules (MR 1.8a) w/ client:
0. Terms of the transaction MUST be fair to the clt
0. Terms MUST be fully disclosed to the clt in writing
1. Disclosure MUST cover the essential terms of the transaction and the lawyer's role in the transaction
0. Clt must be advised in writing that he should seek advice from an independent lawyer
0. Clt MUST give informed consent in writing signed by the clt
0. Discriminatory Conduct Prohibited (CA ONLY)
7. A lawyer must NOT unlawfully discriminate OR knowingly permit unlawful discrimination on the basis of race, NO, sex, sexual orientation, religion, age, or disability in:
0. Hiring, promoting, discharging, or otherwise determining the conditions of employment of any person OR
0. Accepting or terminating representation of any client
1. Specialized Lawyer Roles
1. Lawyers as Advisors
0. Duty to render candid advice and advice beyond the law
0. A lawyer must exercise independent judgment and render candid advice to the client [MR 2.1]
0. Lawyer should NOT sugarcoat or delude the clt
0. A lawyer may give a client not only legal advice, but also moral, economic, social, or political advice when relevant to the clt's situation[MR 2.1]
1. When appropriate, a lawyer may also urge a clt to seek advice from persons in other professions (ex. Accountant, psychiatrist, etc.)
0. Volunteer advice - 
1. Generally, not expected to give advice until asked BUT, when appropriate, a lawyer may volunteer advice w/o being asked
0. Ex. When the clt is planning a course of action that will have sub adverse legal consequences for the clt
1. Lawyers as Evaluators (for use by 3rd parties)
1. Facts situation: Occurs when the lawyer is asked, expressly or implicitly, to evaluate the affairs of a clt and to supply the evaluation to a 3rd person
1. RULE: 
1. A lawyer MAY evaluate a clt's affairs for the use of a 3rd person if the lawyer reasonably believes that making the evaluation is compatible w/ the lawyer's other responsibilities to the clt [MR 2.3a]
1. If the lawyer knows OR should know that the eval will materially harm the clt, the lawyer MUST obtain the clt's informed, written consent before making the eval [MR 2.3b]
1. Except as disclosure is authorized in connection w/ a report of an eval, the ordinary rules of conf apply to info gained during the eval [MR 2.3c]
2. The client may limit the scope of the eval or the sources of info avail to the lawyer, but the lawyer should describe any material limitations in the report given to the 3rd person
0. The lawyer may have other legal duties to the 3rd person
1. Liability to 3rd person
2. A lawyer who is hired to evaluate a clt's affairs for a 3rd person may be liable to the 3rd person for negligence in rendering the eval
1. Cases in which opinion is to be widely disseminated
3. When a lawyer agrees to certify facts to a large number of persons who can be expected to rely on the lawyer, the lawyer has a special obligation to be complete, accurate, and candid
0. Ex. Securities cases, tax shelter opinions
1. Lawyers as Third-Party Neutral (Arbitrators and Mediators)
2. A lawyer serves as 3rd party neutral when she assists two or more nonclients in resolving a dispute or other matter that has arisen btwn them [MR 2.4a]
0. When 3rd party neutral, lawyer is subject to ordinary rules of legal ethics but also to other codes of conduct
0. Ex. Arbitrators, mediators, conciliator, evaluators
1. Mediation - an informal proceeding involving a neutral 3rd party to explore common grounds for settlement.   Parties are sometimes represented by counsel during a mediation
1. Arbitration - mini trial requiring the lawyers or parties to present the case and evidence. Can be binding OR non-binding. Some K include arbitration requirements before filing lawsuit
2. Warning to unrepresented parties
1. Lawyer 3rd party neutral does not represent any of the parties AND MUST inform unrepresented parties that the lawyer is not representing them. [MR 2.4b]
1. If a lawyer knows OR reasonably should know that a party does not understand the lawyer's role, the lawyer MUST explain the difference btwn the lawyer's role as 3rd party AND a lawyer's role as one who represents a client [MR 2.4b]
2. Conflicts of Interest
2. A lawyer who serves as 3rd party neutral in a matter MUST not thereafter become lawyer for anyone involved in the matter UNLESS ALL parties give their informed, written consent [MR 1.12a]
0. Conflict is imputed to others in the firm BUT can be solved through screening, no fee in matter, and notifying parties of screening arrangement [MR 1.12c]
0. No conflict arises when a lawyer who has served as a partisan arbitrator for a party is later asked to become that party's lawyer [MR 1.12d]


1. Types of Fees and Basic Restrictions
0. Initial Fee Discussion w/ Client:
0. Communicate basis or rate of fee & expenses
0. In writing within a reasonable time
0. Defer to the end of the consultation? (timing does not matter)
0. Different types of fees
0. Purpose: Need to make sure that client is making an informed decision, foster client communication, good karma
0. Disclosure of the Bases of the Amounts to be charged (from multiple rules - MR 1.5, 1.5b, 1.4, 7.1)
1. At the outset of representation, the lawyer must:
0. disclose the basis of the fee and any other charges to the client AND
0. Sufficiently explanation so that the clt may reasonably understand what fees and other charges the client is actually being billed
1. When the lawyer has not regularly represented the client, the basis or rate of the fee shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing representation. MR 1.5b
1. Duty to render statements that adequately state how the basis for billing has been applied
2. Bill must be clear enough so that the clt needs to understand the basis for the charges
0. Discipline for unreasonable fee
2. Court does not enforce a K for an unreasonably high atty's fee or an unreasonably high amount of damages AND the atty is subject to discipline for trying to charge a high fee or expense/cost
2. Factors are balanced to determine reasonableness (MR 1.5, CRPC 4-200B11):
1. Reasonableness determined AT THE TIME THE K is made
1. Factors:
1. 
	CA Rule
	MR

	 Atty's fees must not be unconscionable: CRPC 4-200B11
	Atty fees/expenses must be reasonable:

	2. Time and labor required
2. The novelty and difficulty of the questions involved
2. The skill needed to perform the legal services properly
2. The likelihood, if apparent to the client, that the work for this client will preclude the lawyer from doing fee paying work for others
2. The amount at stake and the results obtained for the client
2. The time limitations imposed by the client or the circumstances
2. The nature and length of the relash btwn the lawyer and the clt
2. The experience, reputation, and ability of the lawyer to perform the services
2. Whether the fee is fixed or contingent (higher contingency fee allowed b/c of risk lawyer takes)
2. Informed consent of the clt
2. Relative sophistication of the atty and clt
 
	2. Time and labor required
2. The novelty and difficulty of the questions involved
2. The skill needed to perform the legal services properly
2. The likelihood, if apparent to the client, that the work for this client will preclude the lawyer from doing fee paying work for others
2. The fee customarily charged in the locality for similar legal work
2. The amount at stake and the results obtained for the client
2. The time limitations imposed by the client or the circumstances
2. The nature and length of the relash btwn the lawyer and the clt
2. The experience, reputation, and ability of the lawyer to perform the services
2. Whether the fee is fixed or contingent (higher contingency fee allowed b/c of risk lawyer takes)
2. The undesirability of the case
2. Awards in similar cases


1. Wheeler v. Scott
· Facts: Scott hired atty Wheeler to represent him in a matter involving a business loan.  Wheeler represented him and charged 54.3k, which was paid, and 86k, which was not paid.  When Wheeler demanded the money and Scott refused, Wheeler sent a 1st year associate to the summary judgment motion against Scott.  The motion was granted and Wheeler withdrew.  Wheeler then initiated a suit for unpaid client fees and Scott asserted that the fees were excessive.  The trial court reduced the hourly rate.  Scott appealed.  The ct of appeals affirmed.  On cert, the supreme court of WI reversed.
· Holding: The fees charged by the atty were not reasonable
· Reasoning: The court examined 12 factors and balanced them to find that the fee charged by attorney was excessive
2. Items that may and may not be billed
2. MAY be billed:
0. The basis on which the client will be charged for legal services and expenses
0. The bill must clearly show how the amount due has been computed
0. Atty may charge for the actual cost to the atty of special services (disbursements and in house provision of services)
2. Ex. Photocopying, long distance calls, computer research, special deliveries, secretarial overtime, etc.
2. Distinguish fees vs. costs
0. Atty may charge a reasonable amount to which the client has agreed in advance
3. Ex. Reasonable allocation of overhead expenses directly associated with provision of service
2. NOT billed:
1. Overhead expenses associated with the staffing, equipping, and running the atty's office
1. Atty cannot charge more than the actual cost for services provided by third parties
1. Ex. Court reporters, travel agents, and expert witnesses
1. Cannot "double bill" time
0. Written Requirements for Fee Agreements
3. 
	CA Rule
	MR

	· Contingent fee agreements MUST be in writing
· If the total cost of services to be provided is $1k or more, the agreement must be in writing
· DOES allow contingent fee agreements in criminal or family law cases, so long as the 
agreements are in writing
	· Contingent fee agreements MUST be in writing
- Other fee agreements, such as an hourly agreement DO NOT need to be in writing
- DO NOT allow contingent fees in a criminal case or a family law case


3. Writing must state:
1. How the fee is to be calculated
1. What litigation and other expenses are to be deducted from the recovery
1. Whether deductions for expenses will be made before or after the contingent fee is calculated
1. What expenses the client must pay, whether or not she wins the case
3. At the end, the atty must give the clt a written statement showing the outcome of the case, the remittance to the client, and how the remittance was calculated. MR 1.5c
 
1. Different Types of Fees
1. Fixed
0. A flat fee  is a specified dollar figure that the firm will charge for a specified piece of legal work
1. Hourly Fees
1. Billable Hours Treadmill Problem
0. The continual push to increase billable hours
0. Firms set a billing rate for each lawyer or each category of lawyers (ex. For associates, partners, etc.)
1. Some use rate as the sole basis to determine fee
1. Many firms use billable hour rate as the first step, followed by a judgmental step in which the billing lawyer adjusts the fee, either up or down, by considering the other factors listed in MR 1.5a
0. Many criticisms of billable hours:
2. Can lead to lack of planning and inefficiency
2. Doesn't let the client predict how much legal services will cost
2. Penalizes efficient, productive lawyers and rewards the slow plodder
2. May discourage communication btwn Atty-clt when charging for phone time
1. Retainer (2 types)
2. Distinguish between "true" retainer and advance payment of hourly fees/costs
· Advance payment of hourly fees/costs
· Lawyers charge an amount upfront that is determined in part by how much work the atty thinks that the case will require (ex. 10 hours)
· Means that atty knows that the client is serious and that he has the money
· The money is not the atty's it is just upfront money that the lawyer gets and will earn when he bills for those hours
· That money is not earned, it is an advance payment, so must go into clt trust account - cannot take out until provide services, provide bill, and there is no dispute over the bill
· True retainer/engagement retainer - money that is paid to the lawyer to guarantee that the lawyer will be available
· Non refundable b/c not based on whether needed, but based on whether the lawyer has cleared everything to be available on those dates
1. Contingency (see below)
1. Hybrid billing methods
4. Hybrid alternatives combine the features of two ore more billing methods
0. Ex. Flat fee + hourly rate in excess of specified max
 
1. Contingent Fees
2. Under a contingent fee, the lawyer collects a fee only if the matter is resolved in the client's favor, but can also be reimbursed for expenses
0. Approach focuses on the outcome of the matter, not the time spent
2. When Prohibited in MR (BUT allowed under CA w/ written agreement):
1. Criminal Cases
0. A lawyer is subject to discipline for using a contingent fee arrangement when defending a person in a criminal case. MR 1.5d2
1. Domestic Relations Cases
1. A lawyer is subject to discipline for using a contingent fee in a  domestic relations case when the contingency is based on the securing of divorce, amount of alimony or support, or the amount of a property settlement. MR 1.5, cmt 6
2. Must be Reasonable
2. Contingent fee must be reasonable in amount AND a lawyer must not use a contingent fee when the facts of the case make it unreasonable to do so
0. Ex. Atty who takies a large contingency fee when case is simple and easily won w/o much work is unreasonable
2. Writing Requirements:
3. Contingency fee K must be in a writing signed by the client. BP 6147; MR 1.5c (see req above)
2. CA Limitations on Contingency Fees
4. Limits the maximum amount of contingency fee charged in medical malpractice suit BPC 6146
4. Limits on amounts of contingency fee charged when no written K btwn merchants
1. Collecting and Financing Attorney's Fees
3. General rule: Everyone pays their own way regardless of who wins
3. EXCEPTION: fee shifting, where the other side pays atty fees is the exception - usually done by statutes
3. Payment in advance
2. A lawyer may require fee to be paid in advance, BUT must refund any unearned part of the advance if she is fired or withdraws. MR 1.16d, cmt 4
0. Note: "true" retainer fees are not refunded b/c they are already earned
3. Property for services
3. A lawyer may accept property in return for services, provided that it does not involve a proprietary interest in the cause of action or subject of litigation contrary to MR 1.8i
0. BUT possible conflict of interest btwn clt and atty - MR 1.5, cmt 4
3. Cutting off services
4. A lawyer must not make a fee arrangement that could curtail services in the middle of the relash and thus put the clt at a bargaining disadvantage. MR 1.5, cmt 5
0. Ex. Stopping services in the middle of trial b/c not paid
3. Credit arrangements and security
5. Clt can pay by credit card
5. Atty can use a statutory, CL, or contractual atty's lien to secure payment
3. Payment after termination 
6. CA Quantum Meruit recovery - atty can recover fair value of services provided BUT limited by K amount
1. Fee Disputes
4. RULE: A lawyer may not employ collection methods forbidden by law, improperly use confidential information, or harass a client
4. Remedies:
1. Filing lawsuit to recover fees
1. Liens
1. Most states recognize common law or statutory liens, under which any recovery obtained for the clietn serves as security for the lawyer's fees
1. Retention of Funds in Trust Account
2. If there is a dispute about fees and the lawyer received funds on behalf of his client, he lawyer may retain the disputed amount in a client trust account until the dispute is resolved. MR 1.15e
1. Arbitration or Mediation
3. MR 1.5 urges lawyers to use these services when they are available
3. CA - arbitration of fees is mandatory if client requests it. (BP 6200)
1. Fee Splitting and Fee Sharing
5. Gen'l Rule: A lawyer must not split fees with another lawyer
5. EXCEPTIONS:
1. Lawyers within a firm
1. Separation and Retirement Agreements
1. Certain Splits with Lawyers Outside Firm IF:
2. 
	CA Rule - CRPC 2-200
	MR 1.5e

	0. The client gives informed consent in writing to how the fee will be split AND
0. The fee can't be higher than it would have been without adding the new lawyer or firm AND 
0. Fee is reasonable
	0. The total fee is reasonable
0. The split is proportional to the services performed by each lawyer or some different proportion if each lawyer assumes joint responsibility for the matter and
0. The client agrees to the split in a writing that discloses the share each lawyer will receive


5. Usually occurs when: Intake lawyer associates in another firm and both lawyers stay on the case or pleadings
5. Splitting Fees with Non-lawyers (see Lawyers in law firms)
1. Referral Fees or Proportionate Fees
6. Attys frequently refer cases to other lawyers
6. Usually occurs when: Intake lawyer refers the case to a second lawyer who takes it over entirely
6. 
	CA Rule (CRPC 2-200)
	MR

	· Referral fee is permitted to referring lawyer IF:
· The client gives informed consent in writing to how the fee will be split AND
· The fee can't be higher than it would have been without adding the new lawyer or firm AND 
· Fee is reasonable
· CA law prohibits gifts made for an ongoing arrangement to refer clients
· Always need to get written consent from the client
	· Prohibits referral fees. MR 7.2b
- BUT Reciprocal fee arrangements are permitted. MR 7.2, cmt 8


1. Lending Money to Clients
7. 
	CA - CRPC 4-210
	MR 1.8e

	· RULE: an atty cannot pay the personal or biz expenses of a prospective or existing clt
· EXCEPT:
· w/ consent from clt, atty can pay or agree to pay expenses to third persons from funds collected or to be collected for the clt as a result of the representation
· After employment, from lending money to the clt upon the clt's promise in writing to repay loan
· atty can advance costs and expenses of litigation, the repayment of which may be contingent on the outcome
	· RULE: An atty cannot lend money to clients in connection with pending or contemplated litigation
· EXCEPT:
· atty can advance costs and expenses of litigation, the repayment of which may be contingent on the outcome 
· A lawyer representing an indigent clt may pay court costs and expenses on behalf of the clt


 
Fiduciary Duties
1. Commingling
8. General rule: All money that a lawyer receives on behalf of a client, whether from a 3rd party or the client, must promptly be placed in a clt trust fund account, separate from the lawyer's own personal and business accounts. MR 1.15
0. Type of Account
0. Large Sum held for a long period
0. If large sum for a long period, then the atty should place the money in a separate interest bearing account, with interest earned belonging to the client
0. Small Sums
1. Can be placed into a pooled client trust account
1. Interest from Interest On Lawyer Trust Account (IOLTA) programs are used to fund charitable legal programs
0. Funds that must be placed in account
1. Money advanced by client to cover costs and expenses
1. Legal fees advanced by client
1. Funds in which both client and lawyer have an interest
1. Funds in which a third party has an interest
8. Commingling Client funds with non client funds is treated as stealing by the state bar
1. Safeguarding Property
9. When the lawyer comes into possession of property to be held on a client, the lawyer must identify it as belonging to the client and put it is a safe place, such as a safe deposit box. MR 1.15a, CRPC 4-100
1. Notifying Clients, Keeping Records, and Paying Promptly
10. A lawyer has the following duties respecting a client's money or property (CRPC 4-100B1; MR 1.15d):
0. Client must be notified promptly of the receipt of client's funds, securities, or other properties 
0. Must maintain complete records of all properties that come into the atty's possession and
0. Atty must give client appropriate accountings.
2. Records must be kept for at least 5 years after final distribution of funds or property
0. Must promptly pay or deliver any funds, securities or properties that the client is entitled to receive
 

1. The Adversary System 
1. Sanctions and Improper Advocacy 
1. Civil Claims by Adversaries 
 
1. The Attorney's Duty of Candor in Litigation
3. Candor About the Law
0. Rule: An attorney must be candid with the court about the law that applies to the case
0. False Statement of Law
1. A lawyer shall NOT knowingly make a false statement of material fact or law to a tribunal OR for failing to correct a previously false statement of material law. MR 3.3(a)(1); CRPC 5-200; BP 6068d
0. Failing to disclose controlling authority
2. Lawyer has a duty to disclose to the court a legal authority in the controlling jurisdiction that is directly adverse to the position of the client and that has not been disclosed by the opposing counsel. MR 3.3(a)(2)
0. CA rule: CRPC 5-200 ("Shall not seek to mislead the judge, judicial officer, or jury by an artifice or false statement of fact or law") = same effect, diff language
0. "Directly adverse" - the case on all fours that is directly adverse to your case; does not include cases that are not directly adverse, can be merely adverse
0. BUT a lawyer can argue that the cited authority is not sound or should not be followed
0. A lawyer may still disclose authority from non controlling jdx as a matter of sound tactics
0. In CA - A member shall NOT suppress any evidence that the member or the member's clt has a legal obligation to reveal or produce [CRPC 5-220]
3. Candor About the Facts
1. Rule: An attorney must be candid with  the court about the facts in the case
0. A lawyer shall not knowingly make a false statement of material fact that the lawyer knows is false to a tribunal or fail to correct a previously made false statement of material fact. MR 3.3(a)(1); CRPC 5-200; BP 6068d
0. Lawyer may refuse to offer testimony or other evidence that the lawyer reasonably believes is false, EXCEPT in a criminal case (where if the lawyer knows that testimony will be false, the lawyer must honor the client's decision to testify)
0. Personal knowledge requirement:
1. When making assertions to the court, the atty must either know that the assertion is true or believe that it is true based on reasonably diligent inquiry
1. An atty is not required to have personal knowledge of assertions to the court made by other persons not the atty (MR 3.3, cmt 2)
0. Failure to speak out
2. In some circumstances, failure to make a disclosure is the equivalent of an affirmative misrepresentation (MR 3.3, cmt 2)
0. Ex. When the atty or the client has caused a mistake or misunderstanding
1. No Obligation to Volunteer Harmful Facts
1. Rule: An atty generally does not have an obligation to volunteer a fact that is harmful to his client's case. MR 3.3, cmt 14
1. EXCEPTION: Ex Parte Proceedings
1. A lawyer in an ex parte proceeding must inform the court of all material facts known to the lawyer that will help the tribunal make an informed decision, whether or  not the facts are adverse. MR 3.3(d)
1. Rationale:
1. Only side is present in an ex parte proceeding, therefore the other side has no opportunity to offer its version of the facts
3. The Trilemma: Trust, Confidentiality, and Candor
2. False Testimony by Criminal Defendant
0. Issue: What is the atty's ethical response when a criminal defense lawyer learns that her client has testified falsely or is about to testify falsely in his own defense.?
0. Criminal D has 6th amendment right to counsel and a constitutional right to testify on his own behalf (Rock v. Arkansas)
0. A lawyer must not present evidence that he knows is false and he has a duty to not reveal the client's confidential information
2. METHOD:
1. Do you know that the evidence is false?
1. Is the evidence at issue material?
1. Has the evidence already been introduced?
1. If yes to all three:
3. Under MR, you should:
0. Remonstrate
0. Remove
0. Reveal
3. Under CA, you should:
1. Narrative testimony
2. The Old ABA Model Code Position
2. The ABA Model Rules Position
3. Steps:
0. Remonstrate: The lawyer must try to convince the D not to testify falsely
0. Remove: If the D insists on testifying falsely, then the lawyer should consider withdrawal if that will solve the problem
0. Reveal: If all else fails, then the lawyer must reveal the situation to the judge, even if that means disclosing confidential information
2. The judge then decides what to do
3. The duty to rectify false evidence continues until the end of the proceedings, which means when a final judgment has been affirmed on appeal or the time for appeal has expired. MR 3.3, cmt 13
3. This solution does not violate a criminal D's constitutional right to effective assistance of counsel (Nix v. Whiteside)
2. The Narrative Testimony Position (MIN - CA position)
4. Steps:
0. The lawyer must first discourage the D against taking the witness stand to testify perjuriously
0. The lawyer cannot encourage the commencement or continuance of an action or proceeding from any corrupt motive of passion or interest ]BP 6068g]
0. If the D continues to insist that he will testify perjuriously, then the lawyer may withdraw, if feasible, seeking leave to the court, if necessary, but without revealing to the court the lawyer's reason for seeking to withdraw
0. If the lawyer cannot withdraw and the D insists on testifying, then:
2. the lawyer will question the D in the ordinary way up to the point of the false testimony. 
2. At this point, the D will then be able to testify his story in a narrative fashion. 
2. The lawyer is not permitted to rely on the false parts of the story when arguing the case to the trier of fact
2. MR 3.3 defers to the MIN view in jdx that follow the MIN view. MR 3.3, cmt 7
4. People v. Johnson
1. Facts: D was convicted of numerous violent sexual offenses, kidnappings, and robberies. During trial, defense counsel, with D, approached the court and let the court know that the defense counsel had an ethical problem with calling the D as a witness despite his desire to testify. The court then prevented the defense from calling the D to testify. D did not testify and was convicted
1. Issue: What should an attorney do when the D asserts his constitutional right to testify when his atty knows or suspects the D will give perjured testimony?
1. Rule: CA adopts the narrative approach, which best accommodate the conflicting interests of the D and his defense counsel
2. Under the narrative approach, the atty calls the D to witness stand and allows the D to testify in a free narrative manner and the atty does not rely on the D's false testimony in closing arguments
1. Holding: the court held that the trial court erred in denying the D his constitutional right to testify
1. Reasoning:
4. The court found that the narrative approach best accommodated the competing interest of the D's right to testify and the atty's obligation not to participate in the presentation of perjured testimony; D can tell his story and atty is passive
4. Problem that the court and jury would find infer that the defense counsel thinks the D is lying:
1. The court thinks that the possibility of a negative inference that the D is lying should not preclude the use of the narrative approach since the alternative would be worse
4. The danger that the D will falsely testify is mitigated by the fact that the D is subject to impeachment and can be cross-examined just like any other witness
2. Monroe Freedman's Position
5. The atty should fully cooperate with the client's testimony even when the client intends on committing perjury
3. Falsity in Civil Matters 
3. A lawyer is subject to discipline for offering evidence that the lawyer knows is false. [MR 3.3(a)(3) (applies to both criminal and civil matters)]
0. Knows = actual knowledge, but knowledge can be inferred from the circumstances
0. A lawyer's reasonable belief that evidence is false does not preclude its presentation to the trier of fact. MR 3.3, cmt 8
0. A lawyer should resolve doubts about truth in favor of the client, but a lawyer cannot ignore an obvious falsehood
0. A lawyer may refuse to offer evidence that she reasonably believes Is false, except for a criminal D's testimony on his own behalf. MR 3.3(a)(3)
3. Discovery of Falsity After Evidence Has Been Offered 
1. RULE: A lawyer that has offered material evidence and has come to know of its falsity must take reasonable remedial measures
0. Steps:
0. The lawyer must first speak with client to persuade the client to withdraw or correct the false evidence
0. If the client does not cooperate, then the atty should consider asking for the court's permission to withdraw
1. Generally, withdrawal is not mandatory
1. BUT withdrawal is mandatory when the discovery of false evidence creates a rift btwn the A/C relash such that the lawyer can no longer effectively represent the client. MR 3.3 cmt 15
1. Withdrawal alone is not a sufficient remedial step if it leaves the false evidence before the tribunal
0. If withdrawal is not permitted or will not solve the problem, then the lawyer must disclose the situation to the judge, even if doing so would breach the duty of confidentiality. MR 3.3 cmt 10
3. In CA - atty is guilty of a misdemeanor when he is guilty of deceit or collusion, or consents to deceit or collusion, with intent to deceive the court or any party [BP 6128]
3. Other Corruption of an Adjudicative Proceeding
4. Rule: A lawyer who represents a client in an adjudicative proceeding must take appropriate measures to prevent any person (a client or anyone else) from committing criminal or fraudulent conduct that will corrupt the proceedings. MR 3.3b
0. A lawyer must take reasonable remedial measures, including disclosure to the court, if that becomes necessary
4. Examples of conduct:
1. Hiding or destroying evidence
1. Bribing a witness
1. Intimidating a juror
1. Buying a judge
1. Failing to obey a law or court order to disclose information
3. Truthfulness In Statements to Third Persons
5. Must not make false statements of material fact or law
0. Rule: In the course of representing a client, a lawyer must not knowingly make a false statement of material fact or law to a 3rd person. MR 4.1(a)
0. Generally, a lawyer has no affirmative duty to inform an opposing party of relevant facts. MR 4.1, cmt 1
0. EXCEPTION: in ex parte proceedings, the circumstances are different b/c the adversary is not present, therefore the rules require you to volunteer harmful facts when in an adversary context
0. Types of misrepresentation(MR 4.1, cmt 1):
1. When the lawyer makes a statement knowing that is false
1. When the lawyer affirms or incorporates a statement that he knows is false
1. When the lawyer states something that is partly true but misleading, or in some contexts when the lawyer fails to speak or act
0. Distinguish Puffery (MR 4.1, cmt 2)
2. Under generally accepted conventions in negotiation, certain types of statements ordinarily are not taken as statements of material fact (and are regarded as mere puffery).
0. Ex. Estimates of price or value placed on the subject of a transaction and a party's intentions as to an acceptable settlement of a claim
5. Failure to Disclose Material Facts - Client's Crime or Fraud
1. Rule: In the course of representing a client, a lawyer must not knowingly fail to disclose a material fact to a 3rd party, when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, UNLESS the lawyer is forbidden to do so by the ethical duty of confidentiality. MR 4.1b
0. If the duty of confidentiality prevents the lawyer from disclosing material facts, and where continued representation would require the lawyer to assist in the client's crime or fraud, the lawyer must withdraw. MR 4.1, cmt 3, MR 1.2d
0. The lawyer may notify the affected 3rd person of the withdrawal and may withdraw or disaffirm any opinion, document or affirmation previously furnished in connection with the matter. MR 4.1, cmt 3, MR 1.6
 
1. Meritorious Claims and Contentions Only
4. Discipline for Asserting Frivolous Positions
0. Rule: A lawyer is subject to discipline for bringing a frivolous proceeding, or for asserting a frivolous position in the defense of a proceeding. A lawyer is also subject to discipline for taking a frivolous position on an issue in a proceeding. [MR 3.1; BP 6068c]
0. A frivolous position is one that cannot (1) be supported by a good faith argument under existing law AND (2) that cannot be supported by a good faith argument for changing the existing law
0. NOT frivolous (MR 3.1, cmt 2): 
1. To assert a position w/o first fully substantiating all the facts
1. To assert a position knowing that vital evidence can be uncovered only through discovery proceedings
1. To assert a position even though the lawyer believes that the position will not ultimately prevail
4. Defending in Criminal Proceedings
1. EXCEPTION: a lawyer for the D in a criminal case (or for a respondent in a proceeding that could result in incarceration) may conduct the defense so that the prosecutor must prove every necessary element of the crime. MR 3.1
0. The lawyer's obligations under this rule are subordinate to federal or state constitutional law that entitles a D in a criminal matter to the assistance of counsel in presenting a claim or contention that otherwise would be prohibited by MR 3.1. MR 3.1, cmt 3
1. Duty to Expedite Litigation
5. Reasonable efforts to expedite litigation
0. Rule: a lawyer  must make reasonable efforts to expedite litigation consistent with the interests of the client. MR 3.2
0. A lawyer may occasionally ask for a postponement for personal reasons, but he should not make a habit of it. MR 3.2, cmt 1
0. To determine "reasonable":  Ask whether a competent lawyer, acting in good faith, would regard the course of action as having some substantial purpose other than delay
5. Interests of the client
1. Rule: The duty to expedite does not require the lawyer to take actions that would harm the client's legitimate interests. MR 3.2
0. Realizing financial or other benefit from otherwise improper delay is not a legitimate interest
1. Duty of Fairness to Opposing Party and Counsel
6. Opponent's Access to Evidence
0. Rule: A lawyer must not unlawfully obstruct another party's access to evidence.  A lawyer must not unlawfully later, destroy, or conceal a document or other item having to evidentiary value.  A lawyer also not counsel or assist another person to do any of those things. [MR 3.4a; CRPC 5.220]
6. Falsifying Evidence and Assisting in Perjury
1. Rule: A lawyer may not falsify evidence and must not counsel or assist a witness to testify falsely. [MR 3.4(b); CRPC 5-310]
1. BUT may:
1. Probe the witness's memory
1. Explore the basis of the witness's knowledge
1. Point out holes or fallacies in the witness's testimony
1. Refresh the witness's recollection by proper means
1. CANNOT:
2. Bend the testimony
2. Put words in the witness's mouth
2. Teach the witness "what he ought to know"
6. Paying Witnesses
2. Rule: A lawyer must not offer an inducement to a witness that is prohibited by law. [MR 3.4(b); CRPC 5-310B]
2. The following are proper, except when prohibited by local law:
1. Travel, meals, and lodging
0. Applies to reasonable expenses incurred while attending and testifying
1. Loss of time
1. An atty may pay reasonable compensation for the witness's loss of time in attending and testifying
1. Expert's fees
2. Atty may pay a reasonable fee to an expert witness for preparing to testify and for testifying.
2. The fee must not be contingent on either the testimony or the outcome of the case. MR 3.4, cmt 3
6. Securing Absence or Noncooperation of Witnesses
3. Rule: A lawyer must not advise or cause a person to secrete himself or to flee the jdx for the purpose of making him unavailable as a witness. [MR 3.4(a); CRPC 5-310A]
3. BUT a lawyer may advise a person not to voluntarily give relevant information to another party if (MR 2.4(f)):
1. The person is a client, or a relative, employee, or agent of a client AND
1. The lawyer reasonable believes that the person's interest will not be harmed by not volunteering the information
6. Violating Court Rules and Orders
4. Rule: A lawyer must not knowingly violate a rule of procedure, rule of evidence, a rule of court or an order made by the court - but a lawyer may openly refuse to obey such a rule or order for the purpose of making a good faith challenge to the validity of the rule or order. MR 2.4(c )
6. Abusing Discovery Procedures
5. Rule: A lawyer must not make a frivolous discovery request, or fail to make reasonable efforts to comply with a legally proper discovery request made by the adversary. [MR 3.4(d); CRPC 5-220]
0. Abuse of discovery proceedings can subject both the lawyer and the client to fines and other sanctions
6. Chicanery at Trial
6. Rule: A lawyer is subject to discipline for engaging in the following types of chicanery at trial
0. Referring to Inadmissible Material
0. A lawyer cannot refer to t material that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence. MR 3.4e
0. Asserting Personal Knowledge of Contested Facts
1. During trial, a lawyer must not assert personal knowledge of facts in issue (except when testifying as a witness. MR 3.4(e)
0. Asserting Personal Opinions
2. A lawyer may not state a personal opinion about:
0. The justness of a cause
0. The credibility of a witness
0. The culpability of a civil litigant or
0. The guilt or innocence of an accused
2. BUT the lawyer may make an argument based on the evidence concerning those matters
6. Using Threats to Gain Advantage in Civil Case (from ABA formal opinions)
7. Rule: A lawyer may bring, or threaten to bring, criminal charges against her adversary in order to gain an advantage in a civil case, provided that the criminal and civil matters are closely related and that both the civil case and criminal case charges are warranted by the facts
6. Treating Opponents with Courtesy and Respect (from Restatement)
8. Rule: Lawyers should treat all participants in a proceeding w/ respect and coooperativeness
1. Duty To Preserve Impartiality and Decorum of Tribunal
7. Improper Influence
0. Rule: A lawyer must NOT seek to influence s judge, court official, juror, or prospective juror by improper means. [MR 3.5(a); CRPC 5-300]
0. A lawyer cannot offer a gift to a judge unless the judge is permitted to accept it under the ABA Model Rules of Judicial Conduct
7. Improper Ex Parte Communication
1. Rule: While a proceeding is pending in a tribunal, a lawyer must NOT have an ex parte communication with a judge, court official, juror, or prospective juror EXCEPT when authorized by law or court order. [MR 3.5(b); CRPC 5-320A-B]
0. Ex parte communication - a communication that concerns the matter at issue and occurs outside the presence and without the consent of the other parties to the litigation or their representatives
1. Judges and Court Officials
1. NOTE: Local law and court orders may vary concerning ex parte communications with judges and court officials
1. 
	CA Rules
	MR

	1. In CA, lawyer shall NOT communicate w/ judge EXCEPT [CRPC 5-300B]
0. In open court
0. With all counsels' consent
0. In presence of ALL counsel
0. In writing furnished to all counsel
0. In ex parte matters
	1. A lawyer must NOT communicate orally on the merits of the matter with the judge or other official before whom the matter is pending without giving advance notice to the adversary
1. Generally, a written communication to a judicial officer is not ex parte if a copy of the communication is timely sent to the opposing parties


1. Jurors and Prospective Jurors
2. NOTE: Local law and court orders may vary concerning ex parte communications with jurors or prospective jurors
2. RULE: The rule forbids communication on any subject [MR 3.5b; CRPC 5-320A-B]
1. If a juror or prospective juror attempts to communicate with a lawyer, the lawyer MUST refuse
2. In CA - lawyer may NOT knowingly communicate w/ juror regardless of whether connected to case or not [CRPC 5-320C] AND MUST promptly reveal any improper communication to court [CRPC 5-320G]
2. Investigation of Prospective Jurors
3. It is not improper for a lawyer to investigate members of a jury panel to determine their background and the existence of any factors that would be grounds for challenge (ex. Bias, relationship to a party)
2. Post-Trial Communications with Jurors
4. After trial is over and the jury is discharged, a lawyer must not communicate with a former jury member (or even a person who was a prospective juror) if any of the following conditions are met (MR 3.5(c )):
0. Local law or court order prohibits the communication
0. The juror has told the lawyer that he does not want to communicate or
0. The communication involves misrepresentation, coercion, or harassment [ CRPC 5-320C; MR 35c3]
2. Lind v. Medevac - after trial concluded, atty sent jurors a letter thanking them and warning them that the P's counsel might contact them.  The court held that the letter violated ethics rules b/c the purpose of the letter was to achieve the chilling result of preventing attempts by the losing side to communicate w/ jurors after their discharge in determining if juror misconduct had occurred
7. Disruptive Conduct
2. Rule: A lawyer must not engage in conduct intended to disrupt a tribunal. MR 3.5(d).
0. Applies in depositions as well as in the court room. MR 3.5, cmt 5
7. Statements About Judicial and Legal Officials
3. False Statements about Judges or Candidates for Public Legal Office
0. A lawyer must NOT make a statement that the lawyer knows is false about the qualifications or integrity of a judge, hearing officer, or public legal official, or about a candidate for a judicial or legal office
3. Candidates for Judicial Office
1. A lawyer running for judicial office MUST comply w/ the applicable provisions of the Code of Judicial Conduct [MR 8.2b]
7. Duty to Report Professional Misconduct
4. SNITCH rule - A lawyer that knows that another lawyer has violated the rules of professional conduct that raises a substantial question as to that lawyer's honesty, trustworthiness, or fitness as a lawyer in other respects, MUST inform the appropriate professional authority [MR 8.3a]
1. Trial Publicity
8. Rule: A lawyer who is connected w/ a case MUST NOT make a public statement outside the courtroom that the lawyer reasonably should know would have a substantial likelihood of materially prejudicing the case [MR 3.6c; CRPC 5-120A]
8. Right of Reply
1. A lawyer may make a public statement that a reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity NOT initiated by the lawyer or the lawyer's client [MR 3.6c; 5-120C]
0. BUT statement is limited to information that is necessary to mitigate the recent adverse publicity [CRPC 5-120C; MR 3.6c]
8. Additional Constraint on Criminal Prosecutors
2. Prosecutor in a criminal case MUST NOT make extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused [MR 3.8f]
8. Dry Facts About Case Permitted
3. A lawyer MAY public state: [CRPC 5-120B; MR 3.6]
0. The claim, charge or defense involved
0. The names of the persons involved (except when prohibited by law)
0. Information that is already in the public record
0. The scheduling or result of any step in litigation
0. The fact that an investigation is ongoing, a request for help in getting information, and a warning of danger
0. Routine booking info about a criminal D, such as name, address, occupation, family status, time and place of arrest, names of arresting officers, and the names of investigating officers oragencies
8. Rules Also Apply to Associated Lawyers in a law firm or agency with the lawyers participating in the case
1. Special Responsibilities of a Prosecutor
9. A prosecutor's primary role is to seek justice NOT to convict. Therefore, the pros must seek to ensure that the D is tried by fair procedures and that guilt is decided on proper and sufficient evidence.
9. Prosecuting w/o probable cause
1. A prosecutor MUST NOT prosecute a charge that she knows is not supported by probable cause [MR 3.8a; CRPC 5-110]
0. In CA - if later become aware that the charges are not supported by probable cause, the member MUST promptly advise the court in which the criminal matter is pending [CRPC 5-110]
9. Protecting Accused's Right to Counsel
2. A prosecutor MUST make reasonable efforts to assure that the accused is: [MR 3.8b]
0. Advised of the right to counsel
0. Advised of the procedure for obtaining counsel; and
0. Given a reasonable opportunity to obtain counsel
9. Securing Waiver of Pretrial Rights
3. NO WAIVER - A prosecutor MUST NOT seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as the right to prelim hearing [MR 3.8c]
9. Disclosing Evidence that May Help Defense
4. Pros must timely disclose to the defense ALL ev and info know to the pros that tends to negate the guilt of the accused or mitigate the degree of the offense [MR 3.8d]
9. Disclosing Information that May Mitigate Punishment
5. When a convicted person is to be sentenced, the pros MUST disclose to the defense and to the court ALL unprivileged mitigating information known to the pros EXCEPT when a protective court order relieves the pros of this obligation
9. Public statements about pending matters
6. Pros MUST NOT make extrajudicial statements that have a substantial likelihood of heightening public condemnation of the accused.
0. BUT may make statement that are necessary to inform the public of the nature and extent of the pros action and that serves a legit law enforcement purpose
6. A pros MUST take reasonable care to prevent others from making such statements [MR 3.8f]
1. Ex. Investigators, police, EE, other subordinates
9. Disclosing Evidence to Remedy Conviction
7. A pros MUST promptly disclose new, credible, and material ev that creates a reasonable likelihood that a D was wrongly convicted.  The pros MUST seek to remedy the conviction of a D in his jdx if he knows of clear and convincing ev that the D was innocent
9. Subpoenaing Other Lawyers
8. A pros MUST NOT subpeona another lawyer to give evidence about a clt or former clt UNLESS the ev is NOT privileged, is essential, and cannot be obtained in another way
1. Advocate in Legislative and Administrative Proceedings
10. Appearances in a Representative Capacity
0. RULE: When  a lawyer appears on behalf of a clt before a legislative body or administrative agency, the lawyer MUST disclose that she is acting in a representative capacity [MR 3.9]
10. Duties of candor and respect
1. When a lawyer represents a clt before a leg body or admin agency in an official hearing or meeting at which the lawyer or clt presents ev or argument, the lawyer MUST follow the same rules as though in court
0. Must not make false statements of fact or law, offer ev known to be false, obstruct access to ev, knowingly violate the rules and orders of the legislative or administrative body, seek to use undue influence, or engage in disruptive conduct [MR 3.9, 3.3a-c, 3.4a-c, 3.5]
10. Limits of these rules
2. The rules do NOT apply:
0. When a lawyer represents a clt in bilateral negotiations w/ the gov't
0. In an application for a license or other privilege
0. When the govt is investigating the clt's affairs or
0. When the govt is examining the clts compliance with regular reporting requirements
1. Communication w/ Represented/Unrepresented Persons
11. Represented Persons
0. RULE: Lawyer shall NOT communicate re: subject of representation to a person known to be represented by another lawyer (UNLESS consent/authorized) [MR 4.2; CRPC 2-100A]
0. If org is represented by another lawyer, lawyer shall NOT communicate w/ EE of org whose authority MAY be imputed to organization re: civil/crim liability [MR 4.2 c7' CRPC 2-100B]
0. OR w/ EE who works w/ org's lawyer [ONLY IN MR, NOT in CA]
0. Former EE MAY be contacted by lawyer and/or clt BUT current EE may be contacted ONLY by clt [MR 4.2, c4]
0. Represented persons may communicate directly w/ each other
11. Unrepresented Persons
1. RULE: If Potential adversary is not represented, lawyer shall NOT state/imply being disinterested BUT should correct any such misunderstanding.  Lawyer shall NOT give legal advice other than to secure counsel. [MR 4.3]
0. BUT rule does not prevent a lawyer from negotiating a transaction or settling a clt's dispute w/ an unrepresented person [MR 4.3, c 2]
11. Respectful for rights of third persons
2. NO heavy handed tactics
0. A lawyer shall NOT use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such persons [MR 4.4; BP 6068b "respect due to the courts"]
2. Documents sent to the lawyer by mistake
1. A lawyer who received documents relating to the representation of the lawyer's clt AND knows or reasonably should know that the document was inadvertently sent MUST promptly notify the sender [MR 4.4]
 
 
1. Advertising
0. Communications Concerning a lawyer's services
0. RULE: A lawyer shall not make false or misleading communication about the lawyer or the lawyer's services. MR 7.3; CRPC 1-400D; BP 6154.2
0. Advertising includes:
1. general communication with the public at large or with a segment of the public about the services available from a particular lawyer or law organization
1. Includes TV, radio, newspapers, billboards, websites, stationary, business cards, and letterhead
0. General Rule: A lawyer may advertise services through written, recorded or electronic communication, including public media. MR 7.2a
0. A lawyer must not give anything of value to a person for recommending the lawyer's services 
0. LIMITATION: Ads cannot be false or misleading
0. APPLICATION:
5. Commercial Speech Doctrine Protects Lawyer Advertising
0. the First Amendment commercial speech doctrine protects atty advertising that is truthful and not misleading
0. Bates v. State Bar of AZ
0. Facts: AZ lawyers violated AZ's ban on lawyer advertising by publishing an ad that listed the prices at which it would provide certain legal services. They were disciplined by the State Bar of AZ, but appealed to the Supreme court on grounds that it violated the Sherman act and the first amendment
0. Holding: atty advertising of prices at which services will be rendered for legal services is not prohibited and a disciplinary rule prohibiting that advertising is unconstitutional
0. Reasoning: the court finds that the justifications given by the state are not acceptable for the suppression of all advertising by attys. But the court finds that although lawyer advertising cannot be prohibited, it can be regulated and restricted in certain instances
0. States cannot prohibit lawyer advertising but they can regulate it if intermediate scrutiny is met
1.  A state can pass a law that prohibits atty from sending solicitation letters that are false or misleading, that is coercive, or that promises transactions that are themselves illegal  
1. FL Bar v. Went For it
1. Facts: Atty sent targeted direct mail solicitations to victims within 30 days of the accident
1. Rule: a state can pass a law that prohibits lawyers from sending solicitation letters to victims and their families for 30 days following an accident. 
1. Holding: the state law banning atty solicitation was upheld
1. Reasoning: the court applied intermediate scrutiny and found that the state law met intermediate scrutiny
1. Ads that state that there are no fees owed unless the client recovers is misleading and not constitutionally protected b/c it lacks the information that the clt would be liable for other fees and costs if there is no recovery
 
0. Statements can be misleading by commission or omission
6. Truthful statements can be misleading if:
6. 
	BP 6157.2
	MR 7.1, cmt 2, 3

	· Prohibited: 
· Cannot guarantee or warrantee re: the outcome of the matter
· no use of statements or symbols that promise quick settlements or immediate cash - 6157.2b 
· if dramatic reenactments - need disclaimers and results in a particular case 6157.2c 
· Cannot say contingent fee w/o stating whether clt must pay costs if must pay costs
· Rebuttable presumption that msgs are false:
· Msgs about the ultimate result w/o giving context of facts or law
· Dramatic reenactments that may or may not give rise to a claim for compensation
· Msg referring or implying monetary recovery by or for a clt in a part case or to potential monetary recovery for a pros clt
	· Prohibited:
· The statement omits a necessary fact OR
· Is unverifiable OR
· The statement can't be substantiated OR
· The statement creates unjustified expectations


6. 
	CA Standards for Atty Communications

	· The following communications are presumed to be in violation of CRPC 1-400:
· Comm that contain guarantees, warranties, or predictions re: result of rep
· Comm that contains testimonials about or endorsements of a member UNLESS it contains an express disclaimer
· Comm to a clt that the member knows or reas knows will not exercise reasonable judgment re: retention of counsel
· Comm that is transmitted at scene of accident or hth care facility
· Comm seeking prof employment that does not indicate clearly that it is an ad
· Comm that implies a relash with a govt agency or public nonprofit org
· Comm that a member has a relash with another law firm UNLESS relash exists
· Comm that states that member is of counsel UNLESS  relash is close, personal, continuous, and regular
· Comm that uses a trade name, firm name that is mat diff from the name used by the member in the same community
· Comm that implies that the member is part. In a lawyer referral serv when not the case
· Comm that does not state the name of the member resp for the comm
· Comm that contains a drama UNLESS it states that it is a drama
· Comm that implies no fee w/o recovery UNLESS it also discloses whether or not the clt is liable for costs
· Comm that implies or states that the member can provide services in another language UNLESS the member can also provide the services in another language or the comm states the employment title of the person who speaks the language and whether or not that person is a lawyer
· Unsolicited comm that lists fees for specific services where the member charged a greater fee than advertised within 90 days following the communication UNLESS the comm states a shorter period of time for the advertised fee


0. Attorney Specialization Rules
7. General Rule: Can talk about the fact that you have experience and specialize in particular areas of law. 
0. Peel - states may not prohibit all forms of communication about lawyer specialization and certification
7. EXCEPTIONS: Certified Specialist
7. 
	CA Rule CRPC 1-400D6
	MR 7.4

	· A member cannot state that he is a certified specialist UNLESS:
· The member has a current cert as a specialist issued by the Board of Legal Specialization or any other entity accredited by the State Bar AND
· The complete name of the entity which granted the certification is identified
	· A member cannot state that he is a certified specialist UNLESS:
· The member has a current cert as a specialist issued by the ABA or appropriate state authority AND
· The complete name of the entity which granted the certification is identified in the communication
· A lawyer can be called "Patent Attorney" if he is admitted to engage in patent practice by the US Patent and Trademark Office
· A lawyer can use the designation "Admiralty" or "Proctor in Admiralty" of the lawyer is engaged in Admiralty practice


0. Fee Listing
8. Fee Listing is OK (see Bates) BUT need to be truthful. MR 7.1 and 7.2
0. Also see CA rules - presume a violation of the statutory rules if a fee is stated but is later raised within a specified time period (see CRPC attorney standards above)
0. Media
9. The same principles apply to all forms of media, including electronic media
9. BUT limited by rules that prohibit unjustifiable expectations or are not substantiated (see above)
0. Lawyers can use ads to inform potential claimants of their rights
10. Zauderer - A lawyer cannot be disciplined for placing an ad that concerns a specific legal problem and that was designed to lure a narrow group of potential clients
10. CA Rules distinguish between ads generally and ads that are directed towards a particular person (CRPC 1-400)
0. Direct mails ads
11. Direct mails ads are more like form letters, rather than solicitation
0. Includes lawful communications by email - MR 7.2, cmt 3
11. Therefore they are protected BUT they must state that they are advertising AND must be truthful
1. Shapero - direct mailings that are sent to prospective clients who are known to be in need of the service advertised are protected.  Solicitation letters that were mailed to potential clients were held to be permissible b/c they did not carry the same risk of in person solicitation. Solicitation letters cannot be banned completely, but a state can impose reasonable regulations on their use
0. Constraints Particular to Advertising
12. CA Duty to retain records
0. RULE: CA must keep copies of communications for two years (no MR analogue)
0. 
	CRPC 1-400F
	BP 6159.1
	MR

	Attorney must keep copies of communications for 2 years
	Atty must keep copies of ads for 1 year
	No requirement


12. Payment for advertising
1. Lawyers may pay reasonable costs for advertising. MR 7.2b
12. Name of the lawyer
2. All ads must contain the name and address of at least one lawyer or law firm responsible for the ad's content. MR 7.2c
1. Solicitation
1. Solicitation includes:
0. Lawyer-initiated contact with a layperson designed to entice the lawperson to hire the lawyer, where a significant motive is the lawyer's pecuniary gain
0. Includes face to face, live telephone and, under the MRs, real time electronic contact
1. General rule: a lawyer shall not by in-person, live telephone, or real time electronic solicit professional employment from a prospective client, when a significant motive is the lawyer's pecuniary gain. MR 7.3
1. EXCEPTIONS:
2. An attorney who offers legal services fro free (pro bono) is not limited by the solicitation rules BUT cannot ask for money (pecuniary gain)
2. 
	CA Rule CRPC 1-400
	MR 7.3

	· Prospective client whom the member or law firm has:
·  a family relationship OR
· Prior professional relationship
· Solicitation that is protected from abridgement by the Constitution or by the Constitution of the state of CA
· Former or present client
 
	· Other Lawyers
· Prospective Client whom the member or law firm:
· Has family relationship OR
· Close personal relationship OR
· Prior professional relationship


1. APPLICATION:
3. Solicitation rules apply both to attorney and his agent
3. Restrictions on Solicitation
1. We don’t want any!!
0. If a prospective client makes known a desire to not be contacted by the lawyer, the lawyer may not contact that prospective client. MR 7.3b1
1. Disclaimer
1. Written or recorded communications to those known to be in need of specific services  must state "advertisement" on the outside of the envelope and at the beginning and end of any recorded convo. MR 7.3c
3. Social Organizations
2. The rule is not intended to prohibit ppl from joining social organizations - OK as long as no luring (can't ask people to send you fee paying business)
3. Seminars
3. The rules permit attorneys to give seminars
3. BUT need to adhere to 3 constraints:
1. Competence (MR 1.1, CRPC 3-110)
· Need to take care not to give all purpose answers in seminar questions
· Be careful about giving advice based on incomplete facts
· Need to be careful not to enter into an implied in fact attorney client relationship - be clear about representation
1. Advertising
· Statements must be truthful and not misleading
1. Solicitation
2. Cannot affirmatively approach audience members for the purpose of obtaining fee paying legal business
2. Violates solicitation rules
3. Listing with Local Court
4. Can list name with the local court as a person who is willing to take court appointed cases
4. BUT cannot contribute to judge's reelection campaign for the specific purpose of getting legal work in exchange (pay-to-play) (MR 7.6)
3. Lawyer Referral Services
5. Listing name on lawyer referral service is OK as long as it meets the applicable rules (MR 7.2b2, CRPC 1-600, BP 6155):
0. 
	CA Rule - CRPC 1-600
	BP 6155
	MR 7.2b2

	· Cannot interfere with the lawyers independence or professional judgment
· Cannot interfere with AC relash
· Cannot allow unlicensed person to practice law
· Cannot allow a 3rd person or org to receive any consideration paid to the member
	· Open to all attys who are qualified
· Reg with state bar
· Must serve persons of limited means
· Lawyers must carry mal ins
· Etc.
	· Must be approved by appropriate regulatory authority


5. Takeway:
1. Need to make sure that the lawyer referral service is sanctioned by the applicable rules
1. Need to make sure that any online legal directory abides by the rules
5. Distinguish from group or prepaid legal plans
2. Typically ER provided
2. EE pay a nominal amount per month to get access to lawyers that the ER has retained to provide basic legal services.  Plans usually provide for a specified amount of legal services per month
3. Solicitation by live telephone call is prohibited (MR 7.3a and CRPC 1-400b)
6. Prohibited whether done by a lawyer or not
6. EXCEPTIONS: 
1. Recorded telephone solicitation messages are allowed under MR 7.3 but NOT under CRPC 1-400B and C
1. If the prospective client is a lawyer, family, close personal relash, or prior prof relash see above)
1. If the motive is not pecuniary gain for the lawyer
6. Rationale: 
2. Power of influence - more like personal contact - b/c more intrusive to the consumer and greater potential to abuse
2. Difficult to verify content - difficult to police b/c live telephone conversations don't have a record
3. Capping and running
7. MR - lawyers who employ runners and cappers are subject to discipline. MR 5.3c
7. CA law - having a third party procure legal business for an attorney is a criminal offense (ambulance chase)
1. Any K that was secured by an attorney through the services of a capper or runner is void
3. In person solicitation is not protected by the first amendment b/c of its possibilities for coercion and overreaching
8. State may prohibit face to face solicitation
0. Orahlik - the court held that a state may create rules that prohibit in person solicitation of fee generating legal business under circumstances that are likely to produce fraud, undue influence, or similar evils.  Solicitation differs from ads b/c it poses significant dangers for the lay person who gets solicited
8. BUT not when the speech is classified as political speech
1. Primus - the court held that a ACLU public interest lawyer who conveyed an offer of free legal help to clients did was not guilty of solicitation for pecuniary gain.  B/c the ACLU sought to litigate as a vehicle for political expression and association, it was a means of communicating useful information to the public. B/c political speech is more protected than commercial speech, the court held that states may not regulate it without showing actual abuse.
 
 
 
 
 
 

