I. GOVERNING SOURCES OF LAW

	MR
	California

	· ABA Model Rules of Professional Conduct
· Adopted in 1983
· States will need to adopt rules
· Every state other than California has adopted model rules
	· Cal. Rules of Professional Conduct
· Cal. Rules of Court
· Statutes – B&P, Evid., CCP
· Cal. court decisions (binding)
· Local and CA state bar ethics opinions
· ABA formal ethics opinions
· Rules, standards, ethics opinions from other jdx
· R3d of the law governing lawyers




II. ATTY-CLIENT RELATIONSHIP

Forming an attorney-client relationship
· No requirement for written agreement
· No rule for when a relationship is formed
· No formalities, handshake, office setting requirements
· If consulted in a non-formal setting, suggest a formal appt
· Never leave a dangling client
· In most cases, arises when a person reasonably relies on the lawyer to provide services, and the lawyer doesn’t inform her that the lawyer is not doing that
· Factors
· Volunteered services?
· Informed that investigation is a prerequisite to representation?
· Did the person seek legal advice?
· Were you consulted in your capacity as an attorney?
· “Hey, you just passed the bar, let me ask you a question…”
· Did you give legal advice?
· Was confidential information disclosed?
· Did your behavior create a reasonably expectation that you consented to representation?
· Previous representation?

	Prospective client
	MR 1.18
· A person who consults with a lawyer about the possibility of forming a client-lawyer relationship with respect to a matter is a prospective client
· Even where no client-lawyer relationship ensues, lawyer shall not use or reveal learned information (exception: Rule 1.9 former client)
· Lawyer subject to b shall not represent client with interests materially adverse to prospective client in same or related matter
· If lawyer has disqualifying information, both clients must consent in writing, or disqualifying lawyer took appropriate measures, was timely screened, and written notice given to prospective client
· Prospective clients get some, not all, benefits of confidentiality
· Unilateral communication without expectation of representation is not a prospective client
· To avoid inadvertent relationship, use: clickwrap, retainer agreement, no dangling client, get contact info before speaking with client
	Cal.
· Same result



Duty to take (or not to take) certain cases

· Malicious Prosecution
· P must prove underlying action was:
· 1. Terminated in plaintiff’s favor
· 2. Prosecuted without probable cause
· 3. Initiated or pursued with malice
· 4. Resulted in damages to P

	Problem 1: Court appoints Sheila a Nazi client


· Conflicts, busy
	· Lawyers are not public utilities




· MR 6.2: A lawyer shall not seek to avoid court appointments except:
· Violation of rules or law
· Unreasonable financial burden
· Client or cause is so repugnant to the client-lawyer relationship as to be likely to impair the relationship or ability to represent client
· Lawyer should not lightly decline a court appointment
· Accept unpopular matters to fulfill pro bono
	· B&P 6068(h): It is the duty of an attorney never to reject, for any consideration personal to herself, the cause of the defenseless or oppressed
· CRPC 2-400: No unlawful discrimination in accepting or terminating client
· B&P 6103: Must in good faith follow court orders

	Problem 2: Pro bono 
	· MR 6.1: Aspire to render 50 hours pro bono to: persons of limited means; charitable/civic/religious orgs
	· California oath

	Problem 3: Lawyers subject to discipline for accepting or continuing representation

· Frivolous or bad faith
· Danger of overzealously advocating
	· MR 3.1: Must bring non-frivolous claims, including good faith for reversal of existing law
· MR 1.16(a)(1): No representation where violates prof conduct or law

	· CRPC 3-200: Shall not take a case that is meant to harass or maliciously injure, or that is not warranted in existing law
· CRPC 3-700(B)(1): Mandatory withdrawal if member knows 
· B&P 6068(c): Only take actions that appear legal or just
· CCP 128.5 and 128.7: No improper purpose



Attorney-client relationship models

	Traditional “lawyer-centered” model
· Lawyer is dominant party, assesses best course
· Client is passive, relies on lawyer
· Lawyer identifies problem and solution
	Participatory/collaborative model
· Lawyer and client share responsibility for success
· Lawyer solicits frequent client input
· Lawyer provides sufficient info
· Lawyer allows client to decide when possible
	Hired gun “client-centered” model
· Client is dominant
· Client calls the shots
· Lawyer passively receives instructions



· Decision-making responsibilities (MR 1.2, Restatement 22(1))

	Client
	· Accept/reject settlement offers
· Criminal: plea, whether D testifies 
· Waive jury trial
· Whether to appeal

	Lawyer
	· Procedure
· Tactics
· Strategy (where to file, type of lawsuit, opposing counsel extensions, scope of discovery)



Concluding the atty-client relationship
· 1. Ends naturally (send letter to make clear)
· Withdrawal
· 2. Mandatory
· MR: 
· When representation will result in a violation of MRs or other law
· Mental or physical condition materially impairs atty’s ability to represent client
· Lawyer is fired
· CRPC: 
· If a lawyer knows or should know continued employment will result in a violation of CRPC or state bar act
· Or, when lawyer’s physical or mental condition render it unreasonable difficult to carry out the employment effectively
· Or, knows or should know client is taking action without probable cause and for purpose of harassing or maliciously injuring
· No requirement to withdraw for past violations
· 3. Permissive
· MR: 
· No material adverse effect on interests of client
· Client persists in criminal or fraudulent conduct involving lawyer’s services; or client has used lawyer’s services to commit past crime or fraud
· Client fails substantially to fulfill obligation to lawyer and has been given warning that lawyer will withdraw
· Client’s objective is repugnant or against lawyer’s beliefs
· Representation will result in unreasonable financial burden or has been rendered unreasonably difficult by client
· Catch-all – other good cause
· CRPC: 
· Client knowingly and freely assents to termination of the employment
· Client seeks to pursue an illegal course of conduct; or client insists that lawyer pursue a course of conduct that is illegal or violates ethics rules; continued employment is likely to result in a violation of these rules or of the State Bar Act
· Client insists, in a matter not pending before a tribunal, that lawyer engage in conduct contrary to lawyer’s judgment and advice, but not prohibited under ethics rules
· Client breaches an agreement or obligation to the lawyer as to expenses or fees
· Client insists upon a claim or defense that is not warranted under existing law and cannot be supported by good faith argument for an extension, modification, or reversal
· Client renders it unreasonably difficult to carry out employment effectively
· Inability to work with co-counsel indicates that the best interests of the client likely will be served by withdrawal
· Lawyer’s mental or physical condition renders it difficult to carry out employment effectively
· Limited catch-all – lawyer believes in good faith, in a proceeding before a tribunal, that tribunal will find existence of other good cause
· Avoiding prejudice on withdrawal 
· MR/CRPC: Take reasonable steps to protect client’s interests and avoid reasonably foreseeable prejudice
· Provide client with reasonable notice and time to retain counsel
· Return papers, property, and unearned advances
· MR: Even if unfairly discharged, take all reasonable steps to mitigate consequences
· 4. Discharge
· MR/CRPC: Generally client can discharge at any time, for any reason
· Exceptions: 
· In litigated matter, court can refuse client’s attempt to discharge to avoid prejudice (Ruskin)
· MR: May not be able to discharge appointed counsel
· MR: Clients with diminished capacity may lack capacity to discharge counsel
· Payment
· MR: Quantum meruit, lawyer is entitled to reasonable value of services rendered
· CRPC: Quantum meruit, no max per original K
· Both: For contingency fee cases, lawyer cannot get paid until contingency


	Mandatory withdrawal (“shall”)

Ex. Client lying is not grounds for MW
	· MR 1.16(a): A lawyer shall not represent or shall withdraw (complying with court) where:
· Violate rules or law
· Physical or mental condition materially impairs ability to represent
· Discharged
	· CRPC 3-700(B): shall withdraw with court’s permission where:
· Client bringing case to harass or maliciously injure
· Knows or should know representation will violate rules or State Bar Act
· Physical or mental condition renders unreasonably difficult

	Permissive withdrawal (“may”)

Ex. Client lying may be grounds for PW.  “Irreconcilable differences”
	· MR 1.16(b): A lawyer may withdraw (complying with court) if:
· No material adverse effect on client’s interests
· Client insists on course that lawyer believes is criminal or fraud
· Client has used services to perpetuate crime or fraud
· Client insists on action lawyer considers repugnant
· Client fails to fulfill obligation regarding services
· Unreasonable financial burden or has been rendered unreasonably difficult by client
· Other good cause
	· CRPC 3-700(C): May withdraw if:
· Client seeks to present unsupportable claim, pursue illegal conduct, renders representation unreasonably difficult, breaches agreement to pay, or insists on conduct contrary to advice (only for matters not in court)
· Employment likely to violate rules
· Inability to work with co-counsel
· Mental or physical condition makes unreasonably difficult
· Client knowingly and freely assents
· Court will find another cause for withdrawal
· (No clear provision for scenario where your client committed a crime in the past)



	Problem 4: When can a client discharge her attorney
	· MR 1.16: Any time, with or without cause, subject to payment
· MR 1.16(a)(3): Discharge is a mandatory basis for withdrawal
· Promote trust and confidence
· Exception: Ruskin (middle of cross, prejudice)
· Need to ask judge for leave
· If granted, you owe all original materials
· Cannot reveal confidential info
	· Not expressly covered, but case law gives client right to discharge attorney
· Client is not liable for breach of K 

	Problem 5: Hybrid payment arrangements
	· Client has right to fire lawyer without being penalized, but lawyer also has right to be paid
· Lawyer entitled to reasonable value of services rendered, subject to contract maximum
	· Quantum meruit, but no limitation for contract max
· Client has to win for lawyer to receive fees from contingency (Rosenberg)

	Problem 6: Withdrawal in Holmes v. Kriegman

	· Holmes: D refused to pay, berated attorney (Uncooperative client)
· Kriegsman: Attorney knew from beginning that client could not pay (legitimate means not to pay)
· Potentially unfairly prejudicial
	· 




III. COMPETENCE, DILIGENCE, AND COMMUNICATION & LEGAL MALPRACTICE

· Competence
· MR: requires a lawyer to provide competent representation to a client, which requires a lawyer to possess or acquire the legal knowledge, skill, thoroughness, and preparation reasonably necessary for representation
· CRPC: prohibits a lawyer from intentionally, recklessly, or repeatedly failing to perform legal services with competence
· Competence: diligence, learning, and mental, emotional, and physical ability reasonably necessary for the performance of legal services
· Learning and skill
· Possess
· If you don’t possess,
· Associate competent counsel (MR/CRPC)
· Acquire learning and skill prior to rendering services (MR/CRPC)
· Reduce scope of representation (MR/CRPC)
· Decline or withdraw from representation
· Failure to perform services competently can be malpractice in MR or CRPC jdx
· Diligence
· MR: A lawyer shall act with reasonable diligence and promptness in representing a client
· Act with commitment, dedication, and zeal in advocacy
· Control workload to handle each matter competently
· Don’t procrastinate
· Don’t let personal problems interfere
· CRPC: Competence means to apply diligence
· Communication
· MR/CRPC: Competent representation includes the duty to communicate with your client
· MR: Duty to Communicate
· Promptly inform of any decision where informed consent is required
· Reasonably consult re means by which objectives are accomplished
· Keep client reasonably informed about status
· Promptly comply with reasonable requests for info
· Consult re limits on lawyers conduct if client expects help not permitted by rules or other law
· Explain matter to extent reasonably necessary to permit client to make informed decisions
· Promptly communicate settlement offers
· May not be able to consult client before every decision, but must explain actions taken
· Advise client when info will be provided
· Rules or orders may limit info to client
· CRPC: (Much less specific than MR)
· Keep client reasonably informed about significant developments, including promptly complying with reasonable requests for information and copies of significant documents
· No discipline for failing to communicate insignificant or irrelevant information
· For settlement offers,
· Promptly communicate all offers in criminal matters
· Promptly communicate written offers in all other matters
· Oral offers in civil cases should be communicated when significant
· Malpractice Insurance
· Not every state requires lawyers to carry malpractice insurance
· MR: No requirement to disclose lack of insurance
· CRPC: Must inform clients in writing upon engagement that the lawyer does not have professional liability insurance if they anticipate the work will exceed four hours
· Settlement with attorney for legal malpractice
· MR: Lawyer shall not limit client’s ability to file legal malpractice, unless 
· client is independently represented, or 
· Client shall not settle a claim unless advised in writing of desirability of seeking independent legal counsel
· CRPC: Limiting Liability to a Client – A member shall not contract with a client prospectively limiting the member’s liability for a claim of malpractice 
· Client shall not settle a claim unless the client is informed in writing that the client may seek advice of independent counsel and given reasonable opportunity to seek counsel
· Multidisciplinary practice
· Cannot share fees with non-lawyers
· Cannot create partnerships between lawyers and non-lawyers
· But, non-lawyers can participate in retirement plans
· MR: Rules apply when providing law-related services
· CRPC: No rule on law-related services

	Competence
	· MR 1.1: A lawyer shall provide competent representation to a client.  Legal knowledge, skill, thoroughness and preparation reasonably necessary
· Comments 2, 4: Can acquire knowledge through necessary study, associate with lawyer.  Some skills are necessary for all matters (precedent, drafting, evaluation of evidence)
· Only requires competence (broader than Cal.)
· Doesn’t require intentional, reckless, or repeated conduct
· CLEs
· Must keep abreast of technology
	· CRPC 3-110: Shall not intentionally, recklessly, or repeatedly fail to perform legal services with competence
· Competence applies diligence, learning and skill, mental, emotional, and physical ability
· If member does not have such skill, can associate with another lawyer, or acquire sufficient skill and learning
· CRPC 3-400: Can limit scope
· Includes duty to supervise
· No mention of CLEs (although in B&P)

	Diligence
	· MR 1.3: A lawyer shall act with reasonable diligence and promptness in representing a client
· Must act with commitment and dedication, zeal in advocacy
· Must control workload so every matter can be handled competently
· Unreasonable delay can cause needless anxiety and undermine confidence
· But, can agree to a reasonable request for postponement that will not prejudice client.  Professional courtesy
	· No specific rule, but see CRPC 3-110, as competence is meant to apply to diligence
· Must notify client when seeking a brief extension

	Communication
	· MR 1.4: Duty to inform client of any decision or circumstance where client’s informed consent is required
· Reasonably consult about means to accomplish client’s objectives
· Keep client reasonably informed
· Promptly comply with reasonable requests for information
· Consult with client about relevant limitations when client expects assistance outside rules or law
· Shall explain matter to extent reasonably necessary to permit informed decision
· Helpful to be clear at onset about how often the client expects to hear from you
· Must promptly communicate settlement (civil) or plea bargain (criminal) unless client previously authorized
· May be circumstances when lawyer cannot communicate information to client (ex. psychiatric diagnosis)
	· CRPC 3-500: Shall keep client reasonably informed about significant developments
· Including: prompt compliance with reasonable requests for information, and copies of significant documents
· Much less specific – more of a general duty to communicate
· Will not be fined for failing to communicate irrelevant or insignificant info 
· Should promptly communicate all offers in criminal, and written offers in all matters.  Oral offers in civil cases only if significant




	Problem 1: Ariz. Lawyer gives R.I. woman advice on forum.  License, incompetence, legal malpractice issues.
	· License - Would need to look at R.I. law
· Incompetent – no knowledge, skill, or preparation
· Legal malpractice – duty, breach, cause, damages
· Competence and diligence normally exercised by atty in similar circumstances
· Lawyer can be held to higher standard if lawyer claims extended knowledge
· Even if no damages, can still be disciplined
· Violating a rule of evidence is legal malpractice.  But, violating a rule of professional conduct is not negligence per se.
· CRPC 3-410: If no malpractice insurance, must disclose to client in writing when reasonably foreseeable that work will exceed four hours

	Problem 2: Cameron upset that case was delayed.  Legal malpractice, professional discipline
	· No legal malpractice case where no damages
· Could be disciplined for:
· MR 1.3 Diligence (procrastinated, which detrimentally affects the atty-client privilege)
· CA 3-110 Failure to act competently

	Problem 3: Attorney missed SOL, paid client more than her injuries
	· MR 1.8(h) Lawyer shall not limit client’s ability to file legal malpractice, unless client is independently represented, or settle a claim for legal malpractice unless client is advised in writing of desirability of seeking independent legal counsel
· CRPC 3-400(B): Limiting Liability to a Client – A member shall not contract with a client prospectively limiting the member’s liability for a claim of malpractice, or settle a claim for liability unless the client is informed in writing that the client may seek advice of independent counsel and is given reasonable opportunity to seek counsel

	Problem 4: Client sues Arlene for legal malpractice in medmal
	· Failure to have expert testify that hospital had insufficient number of nurses – legal malpractice
· Having one expert testify instead of two – not legal malpractice
· Failure to find eyewitnesses – legal malpractice
· Failure to find relevant regulation – legal malpractice

	Problem 5: Can Levitt take case for $125,000 where most of work is already prepared?
	· Must always do your own preparation in addition to whatever materials are provided
· Can limit scope of representation if limitation is reasonable under the circumstances, and client gives informed consent
· Bottom line: make sure client is adequately informed and consents to the scope of representation that is reasonable under the circumstances

	Problem 6: Daley is office manager (non-attorney)
	· MR 5.3: Partner shall have measures for supervising nonlawyers, supervising lawyer shall make reasonable efforts to ensure nonlawyer’s conduct is compatible with professional obligations, lawyer shall be held responsible for violations if lawyer ratifies conduct, or lawyer knows of conduct and fails to take remedial action
· MR 5.5: Nonlawyer shall not hold herself out as a lawyer
· CRPC 1-300(A): A member shall not aid a person in the unauthorized practice of law
· Basic supervised legal work – if lawyer is supervising and signs work, then okay, although client should meet with lawyer
· Cannot fee split with a non-lawyer (don’t want non-lawyers clouding judgment of lawyers, protects professional independence of attorneys).  MR 5.4(a), CRPC 1-320(A)
· Non-lawyer cannot be a shareholder or a corporate officer as a firm.  Attorneys are most aware of professional obligations
· Retirement program – can include non-lawyers in retirement or compensation plan.  MR 5.4(a)(3), CRPC 1-320(A)(3).






IV. CONFIDENTIALITY

· MR: A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these rules
· Duty of confidentiality
· MR: Lawyers must keep client confidences and secrets unless client gives informed consent, implied authority, or an exception applies
· Exceptions: Lawyer may reveal confidential information to the extent the lawyer reasonably believes necessary to:
· 1. Prevent reasonably certain death or substantial bodily harm
· 5. Establish a claim or defense when the lawyer is accused of misconduct or wrongdoing, or to establish a fee
· 2. Prevent reasonably certain substantial financial injury as a result of client crime or fraud in furtherance of which the client has used or is using the lawyer’s services
· 3. Prevent, mitigate, or rectify substantial financial injury certain to result or that has resulted from client crime or fraud in furtherance of which the client has used the lawyer’s services
· 4. Secure legal advice about compliance with ethics rules
· 6. Comply with other law or a court order
· 7. Detection of conflicts
· *** NOISY WITHDRAWAL ***
· A lawyer must disclose a material fact to avoid assisting a criminal or fraudulent act, unless prohibited by MR 1.6 (Confidentiality)
· Required to withdraw, and take additional steps
· Potentially disaffirming an opinion, document, or like to avoid assisting in client’s crime or fraud
· “I withdraw and disaffirm any work done on his behalf”
· MR amendments on technology and confidentiality
· Lawyer shall make reasonable efforts to avoid inadvertent or unauthorized disclosure of or access to confidential information
· Usually doesn’t require any special security measures, just reasonable steps
· Clawback agreements for discovery
· To maintain competence, a lawyer must keep abreast of changes in the law and its practice, including the benefits and risks associated with relevant technology
· Lawyer’s duty with respect to inadvertently disclosed information, specifically misaddressed emails, inadvertently produced information, and metadata
· CRPC: Lawyer shall not reveal information (client confidences and secrets) without informed consent of a client, unless an exception applies
· Exceptions: Lawyer may reveal confidential information relating to the representation of a client to the extent reasonably necessary to prevent a criminal act reasonably certain to result in death or substantial bodily harm to an individual
· Also, under common law, can reveal confidential information to:
· Establish a fee
· Establish a defense of accused of wrongdoing or misconduct
· Before revealing, Duty to Counsel
· Try to persuade client not to commit act
· Inform client of intent to reveal information

	Atty-client privilege

· Protects against compelled disclosure by subpoena or contempt in a fact-finding proceeding
· Protects confidential communications between atty and client

· Protects only disclosure of info (not use of info)

	Ethical duty of confidentiality

· MR: Lawyers must keep client confidences and secrets unless client gives informed consent, implied authority, or an exception applies
· Protects disclosure regarding representation in any setting
· Protects confidential communications, AND info regarding client obtained by lawyer from other sources
· Protect disclosure AND use of client info
	Work-product doctrine

· Only protects tangible things, created in anticipation of litigation (not in the ordinary course of business)
· By or for a party, counsel, or at counsel’s direction
· Protects against discovery of the document, not the information itself
· 1. Pure/opinion work product has mental impressions of attorney – protected from disclosure unless waived
· 2. Everything else – subject to balancing test (need for material, inability to obtain by other means, etc)



Rico v. Mitsubishi Motors
· Attorney inadvertently gave opposing counsel his notes from a strategy meeting
· Opposing counsel was disqualified because:
· Examined document more closely than he needed to in order to determine it was confidential
· Copied and distributed the document
· Didn’t matter the document was not labeled confidential
· Unethical behavior, and damage from notes was irreversible
· Mere exposure to notes would not have been enough to disqualify

	Problem 1: Atty-client privilege v. ethical duty of confidentiality in various situations
	· Gossiping at potluck – No atty-client privilege, may have DOC.  Even if information appears in publicly filed court doc, could still violate DOC.  Lawyers can only disclose information within firm.  MR1.6.
· Lawyer learns info through own investigation – No atty-client privilege, do have DOC.  Must protect information relating to representation of client.  MR 1.6(a), CRPC 3-100.
· Lawyer buys land that client is planning to purchase – No atty-client privilege, breach of DOC.  Shall not use information relating to representation to disadvantage of client.  MR 1.8(b), CRPC 3-100.
· Lawyer buys adjacent land – No atty-client privilege, not really a breach of DOC.  But, may hinder your ability to give neutral input, and ask yourself how client would feel.  MR say client can’t be disadvantaged.  Restatement says attorney can’t benefit.
· Insurer calls lawyer to testify client burned down barn – Atty-client privilege, and DOE.
· MR 1.6: Shall not reveal information relating to representation unless: prevent reasonably certain death or SBH; 
Prevent client from committing a crime or fraud – substantial financial injury
Prevent, mitigate, or rectify substantial financial injury that has resulted from client’s commission of crime or fraud in furtherance of lawyer
To secure legal advice about compliance with rules
To establish a claim or defense for lawyer
Comply with court order
To detect/resolve conflicts of interest if info would not compromise atty-client privilege
*** NOISY WITHDRAWAL ***
· Cal.: No exception to comply with court order.  No exception for financial harm.  Duty to counsel.  Only exception is may reveal for death or SBH.  CRPC 3-100(B).  Noisy withdrawal prohibited.

	Problem 2: Client tells atty he killed two other girls and hid them
	· Cannot say anything.  Should try to convince client to share information
· No one is in danger
· If the girls were still alive, could disclose to prevent reasonably certain death or substantial bodily harm

	Problem 3: Parents of hit-and-run victim subpoena lawyer whose client told lawyer she committed the hit-and-run
	· Can assert atty-client privilege in depo and not reveal client’s name
· In this situation, client’s identity is protected
· Generally, client’s identity is not privileged

	Problem 4: Client puts pistol on atty’s desk
	· Atty can’t obstruct access to evidence.  If you give the gun back, you have to counsel the client about consequences.  If you keep the gun, must give to prosecutor (who can’t say where it came from during trial).  Client is entitled to know your plan, so client can make informed choice.

	Problem 5: Client forged docs to get substantial bank loans
	· Can continue, although could be basis for permissive withdrawal
· If client doesn’t have money to rectify, don’t have to urge client to rectify
· MR 1.6(b)(3) – committed in furtherance, but no evidence to rectify
· Cal. – cannot tell the bank
· Noisy withdrawal
MR – disaffirm prior work
Cal. – must preserve confidentiality





V. CONFLICTS OF INTEREST

· A challenging area of legal ethics
· Concern that ability to work will be compromised by relationship to client or third party
· Don’t want to be conflicted about fulfilling basic duties as an attorney
· MR: basic duties of confidentiality
· Duty of Confidentiality (MR 1.7)
· Duty to provide competent, diligent representation (MR 1.7 – some conflicts of interest interfere with competence and diligence)
· Duty to exercise independent judgment (MR 1.7 – conflict can implicate duty of independent judgment)
· Duty of loyalty
· Consequences
· Disqualification as counsel
· State bar discipline
· Civil liability for legal malpractice
· Inability to collect fees
· Monetary sanctions
· Reversal of criminal conviction or civil judgment
· Steps to take
· 1. Identify client
· 2. Determine whether conflict exists
· If yes, can representation still be undertaken (is the conflict consentable?)
· If no, determine which attorneys are affected and what remedy is appropriate
· Declining representation / Withdrawal
· Screen
· Importance of conflict checks
· Important to be proactive
· Procedure should be appropriate to size and type of practice of firm
· Ignorance caused by lack of procedure will not excuse violation
· Law clerk conflicts apply, too
· 4 types of conflicts
· 1. COI with third party interference
· Lawyer owes loyalty only to client, not third party
· MR/CRPC: Atty must resist any effort by third party to interfere in atty-client relationship
· Lawyer shall not accept fees from third party unless:
· No interference with lawyer’s professional judgment or atty-client relationship
· Confidentiality is preserved, and
· Client provides informed consent
· MR: In writing if required by MR 1.7(b) 
· CRPC: Always requires written consent
· 2. COI with lawyer’s own interests
· Can you lend client money for something not related to litigation costs?
· MR: lawyer cannot provide financial assistance (except court costs or litigation expenses)
· CRPC: Can loan money if client promises to repay in writing
· Can you purchase a 30% interest from your client in disputed land
· MR: lawyer cannot acquire a financial interest in the subject matter of the litigation that the lawyer conducts on behalf of the client (except lien or contingency fee)
· CRPC: Requires written disclosure where lawyer has this type of interest
· Fair and reasonable terms, fully disclosed in writing
· Client advised may seek independent lawyer
· Client consents in writing to terms of transaction
· Gifts from clients
· MR: Lawyer shall not solicit any substantial gift from a client, or prepare on behalf of a client an instrument giving the lawyer any substantial gift
· CRPC: A lawyer shall not induce a client to make a substantial gift, including a testamentary gift to the member, except where the client is related
· Sexual relations with clients
· MR: prohibits unless it existed at beginning of relationship
· CRPC: Permits relationships, unless they are coercive or conditional relationships.  Otherwise, okay as long as attorney can perform legal services competently
· Spouses and relationships before representation okay.  
· Other lawyers in firm not subject to discipline

Examples of 4 Types of Conflicts

	1. COI with third party interference
	· 3d party wants to pay fees 
· Company hires counsel (insurance company, corporation paying for employee’s defense, family member)
· Lawyer owes loyalty to client, not to a third party – should resist third party efforts of interference

	2. COI with lawyer’s own interests
	· Lawyer does business with a client
· Lawyer has sexual relationship with a client
· Lawyer’s personal beliefs conflict with those of client

	3. COI between two current clients (concurrent)
	· Lawyer represents multiple accident victims, whose interests diverge
· Lawyer represents individual and corporation

	4. COI between former and current clients (successive)
	· Lawyer switches firms and represents opponent
· Judge leaves bench to work at firm on cases formerly on her docket
· Government lawyer moves to private firm and represents firm on prior cases



Imputation and Screening
· Concurrent representation:
· MR: Representation is directly adverse to another, and significant risk that representation will be materially limited by responsibilities to another client
· But, can still represent if if
· Lawyer believes she can represent both with competence and diligence
· [bookmark: _GoBack]Not prohibited by law
· Clients are not adverse in the case
· Written, informed consent
· Cannot represent 2 or more D’s in criminal context
· Cal.: informed written consent
· Successive representation:
· MR: Timely screened, written notice given to client
· 
· MR 1.10: If a lawyer has an individual conflict (concurrent or successive representation issue), then lawyer associated with firm shall not represent client
· Exceptions:
· Lawyer
· Prohibition based on a personal interest of the disqualified lawyer, and
· Does not present a significant risk of materially limiting representation of client by remaining lawyers in the firm, or
· Prohibition is based on duties to former clients with a prior firm, and
· Disqualified lawyer is timely screened from any participation in the matter and apportioned no fee
· Prompt written notice is given to any affected former client stating
· Screening procedures
· Firm’s and lawyer’s compliance
· That review before a tribunal may be available
· Firm’s agreement to respond promptly to written inquiries or objections by former client
· Screened lawyer and a partner in the firm provide the former client with certifications of compliance
· Effective screen
· Timely imposition of procedures within firm
· Reasonably adequate under circumstances to protect information
· When lawyer leaves firm, firm can then represent client, unless:
· Matter is same or substantially related to former conflict
· Any remaining lawyer has protected information that is material
· But, disqualification can be waived by client
· Cal.: No analog, just case law
· Kirk case
· CRPC 1-650 and case law for imputation and screening in Cal.
· Courts presume knowledge is imputed to all members at a tainted law firm
· Rebuttable presumption that can be refuted by evidence of an effective screen
· But, if a tainted attorney was intimately involved, no screen could possibly be effective
· Attorneys can skip checks with firm for legal aid programs (personal conflicts still apply)
· Effective screen (must be timely)
· 1. Physical, geographic, and departmental separation
· 2. Prohibitions against and sanctions for discussing confidential matters
· 3. Established rules and procedures preventing access to confidential information and matters
· 4. Procedures preventing disqualified attorney from sharing in profits from representation
· 5. Continuing education in professional responsibilities 

Overview of MR’s on conflicts
· MR 1.7: general conflicts rule (misnamed – also about conflicts with former clients, attorneys, and third parties)
· MR 1.8: some specific current client conflict rules including, business transactions with client, gifts from clients, financial assistance to client
· MR 1.9: conflict rules and duties re former clients
· MR 1.10: imputation and screening
· MR 1.12: conflict rules re government employees
· MR 1.13: conflict rules re judges and other neutrals
· MR 1.18: conflict rules and duties re prospective clients


1. COI with Third Parties

	Father wants to pay daughter’s legal fees without her knowing
	· MR 1.8(b): A lawyer shall not knowingly obtain an adverse pecuniary interest to client (unless terms fully disclosed, client can seek independent advice, and written consent).  The lawyer shall not use client’s confidential information to the disadvantage of the client, unless client consents
· MR 1.8(f): Another shall not pay legal fees, unless:
Client accepts (in writing if re’d),
No interference, and 
Confidential information is protected
· MR 1.7(b): Even if there is a concurrent conflict of interest, can still represent if:
1. Lawyer believe she can provide competent and diligent rep to both,
2. Not prohibited by law,
3. Clients not directly adverse in case,
4. Each client consents in writing

	· CRPC 3-310(F): Another shall not pay legal fees, unless: 
No interference, 
Confidential information is protected, and 
Client gives informed written consent (unless nondisclosure is authorized by law)

	Problem 1: Insurance company hires attorney to defend case against a client
	· Cumis counsel solely represents the insured (no loyalty to the insurance company).  Wausau case.
	· 



2. COI with Lawyer’s Own Interests

	Problem 3: Sarah’s client is selling his beachside cottage

	· Sarah must discontinue representation to bid on the cottage, buy the cottage, or lend money to client.
· MR 1.7(a)(2): Lawyer shall not represent a client whose interests are directly adverse unless each client consents after consultation
· MR 1.8(a): Lawyer shall not enter into business transaction with client unless: Transaction and terms are fair, fully disclosed, and client understands, client is advised to seek independent counsel, and client gives written informed consent
· MR 1.8(e): Lawyer cannot provide financial assistance to client, except court costs or litigation expenses, i.e. prohibits loan 

	







· CRPC 3-300: ?  Fair market value, terms in writing, clearly understandable to client, client advised of desirability of seeking independent counsel, must give written informed consent


· CRPC 4-210(a)(2): A retained lawyer can loan money for any purpose, as long as the purpose is in writing (and must comply with business transaction rule

	Problem 4: Lawyer represents client in a boundary line dispute
	· Could not buy interest in opponent’s land.  Incurable conflict under MR 1.7.
· Could not buy part of client’s land, lawyer has different interests
· Could do work in exchange for 30% interest if client wins.  MR 1.8(i) lien/contingency fee exception
	· Same


· Could buy part of client’s land, as long as written disclosure
· Same
· * CA generally more liberal, as long as there is disclosure to the client

	Problem 5: Opponent moves to disqualify attorney from testifying as to whether her client made a statement during pre-trial settlement talks
	· MR 3.7(a): Look for conflict under 1.7, 1.9.  Attorney cannot advocate where she is a witness unless: uncontested issue, testimony relates to legal case, disqualification would lead to substantial hardship
· MR 3.7(b): Lawyer can advocate where another lawyer from same firm is called as a witness, unless prohibited by 1.7, 1.9
· No conflict if testimony is consistent with client’s interests
	· CRPC 5-210: Only applies to testimony for a jury.  Can continue representation, as long as you have written consent


· CRPC 5-210



· No conflict if testimony is consistent with client’s interests

	Problem 6: Attorney preparing will
	· MR 1.8(c) Lawyer cannot solicit any substantial gift.  But she can be executrix of will, because that is employment, not a gift (still need to check 1.7).
· Can accept a modest picture frame
· MR 1.8(c) Lawyer shall not prepare instrument giving the lawyer a gift.  But, could accept townhome if not solicited.
	· CRPC 4-400: Shall not induce client to make a substantial gift.  OK because executrix is not a gift


· Same
· Cal. law has other protections against fraud in probate code

	Problem 7: Attorney wants to date client
	· MR 1.8(j) Prohibits relationship unless it existed at the beginning of atty-client relationship
· MR 1.7: To see if attorneys in a relationship can represent opposing sides, look at proximity and degree
· MR 1.10: Can assign matter to someone else in the firm (not imputed)
	· CRPC 3-120: No sexual relations with clients.  Exception for spouses and pre-existing atty-client relationships
· OK as long as not coercive, and can still perform legal services competently
· CRPC 3-320: Attorneys in a relationship cannot represent opposing sides unless client is informed in writing
· CRPC 3-320: Disqualification is personal and therefore not imputed.



3. COI Between Concurrent Clients & 4. COI Between Successive Clients

· MR 1.7(a) prohibits taking on a client if:
· 1. Representation of one client will be directly adverse to another client, or
· 2. Significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client, a third person, personal interest of lawyer
· MR 1.8(g): A lawyer who represents two or more clients shall not participate in making an aggregate settlement or agreement as to guilty or nolo contendere pleas, unless each client gives informed written consent
· All conflicts are imputed except for (j) sexual relations
· MR 1.18: A lawyer, or any lawyer associated with the affected lawyer, shall not represent a client with interests adverse to a prospective client
· In the same or substantially related matter
· If the lawyer received information from the prospective client that could be significantly harmful to that person in the matter
· Disqualification imputed, except as provided in 1.18(d)
· Representation is permissible with:
· Consent (both clients must give informed consent in writing)
· Screening
· Reasonable measures to avoid exposure to more qualifying information than was reasonably necessary
· Timely screened from the matter
· Not apportioned any fee, and prompt written notice given to client
· Oasis West Realty – Lawyer later opposed Beverly Hills development complex – court allowed the case to go forward
· “Fouled his own nest”
· Courts don’t look at a nuanced reading of the rules of ethics
· Consider the client’s point of view (i.e. client felt betrayed)
· Limit scope of representation in agreements

	Problem 1: Atty drafted documents for client.  Another individual wants to use atty to say docs are not comprehensible.  

Successive client issue
	· MR 1.9(a) A lawyer shall not represent an adverse client in a substantially related matter unless the former client consents in writing

· Want to get enough information to perform CC, but not so much that you become disqualified from first representation
· If a prospective client gives info, then the opponent wants you to take the case, another atty in your firm can take the case if: both clients give written consent, and the original atty took reasonable measures (timely screened, written notice to prospective client)
	· CRPC 3-310(e): A lawyer shall not obtain adverse employment without informed written consent
· Rosenfeld – former client didn’t need to prove he disclosed confidential information (would have destroyed confidentiality)

	Problem 2: When can you represent four passengers in a car accident?
Concurrent client issue
	· MR 1.7(b): Can have concurrent representation if:
1. Lawyer believes she can provide competent and diligent representation
2. Not prohibited by law
3. Clients aren’t asserting claims against each other
4. Each client gives written, informed consent
· Good: Cheaper, unified front
· Bad: No confidentiality between clients, conflicting interests
· Advanced Waiver: Can consent in writing to a future conflict
· 1. Can you effectively represent multiple clients despite potential conflict?
· 2. Disclose potential conflict to each client
· 3. Obtain informed consent in writing from each
· 4. If ripens into actual conflict, repeat
	· CRPC 3-310: Can have concurrent representation with written consent

	Problem 3: You represent bank suing D for money in a civil suit.  D and D’s friend then break into a saloon.  Can you represent D?

Concurrent issue
	· County Defender defending D’s friend cannot represent D as well – conflict of interest.  Inconsistent legal positions.  Could seek Alternate Public Defender’s Office
· MR 6.2: Shall not seek to avoid court appointment except for good cause (violation of RPC, unreasonable financial burden, cause is repugnant to lawyer)
· Cannot represent two or more clients in a criminal context
	



 
· B&P 6068(h): Shouldn’t reject for any consideration personal to the attorney the cause of the defenseless or oppressed

	Problem 4: Can you represent wife in divorce, where you previously represented her husband in investments matters?
Successive issue
	· MR 1.9(c): No representation unless informed written consent
· If husband does not consent and seeks to disqualify you, he would only have to show it was likely he disclosed confidential information that was substantially related and materially adverse.
	· Same

	Problem 5: Attorney now works for a former adversary
	· MR 1.9: Individual lawyer cannot represent adversary in same or substantially related matter, unless consent in writing
· Since materially adverse, substantially related, cannot represent adversary.
· Firm is therefore imputed to have a conflict as well.  Could avoid by proper screening
· Although, former client might still feel uneasy.
	· CRPC 3-310: Avoid adverse interests.

	Problem 6: Judge is now an attorney on her own former case
	· MR 1.12: Judge cannot argue one side of the issue where he previously made a judgment, unless all parties give informed consent
· If judge have only ruled on motion unrelated to merits, could possibly argue the issue (not substantial participation)
· Screening may still save imputed attorneys
	· Case law leads to same disqualification





VI. HOW LAWYERS AND NON-LAWYERS WORK TOGETHER AT FIRMS

	Problem 1: New atty fails to ask questions when senior partner gives him a template
	· MR 5.2(a) Attorneys individually responsible, although subordinate lawyers are excused if acting in accordance with supervisor’s resolution of an arguable question
· Discipline typically applies to attorneys, although firm can be sued, or receive Rule 11 sanctions
	· Same

	Problem 2: Firm is asked to prepare candid evaluation of client’s product liability
	· Firm may not be able to be honest in a candid statement because of commitment to zealously advocate
· Confidentiality concerns
	· 

	Problem 3: Rules of ethics in Mediation
	· MR 2.4 Lawyer serving as a third-party neutral shall inform both sides lawyer is not acting as a lawyer for either.
· Lawyers who represent clients in ADR are still governed by ethic rules
· MR 1.12(d): A previous arbitrator is not prohibited from subsequent representation (written consent)
	· 

	Problem 4: Federal clerk later works at firm – can he work on the same case?
	· If clerk worked on the brief, cannot work on it at firm unless informed written consent
· Some judges don’t want their clerks to appear before them for a year
	· 

	Problem 5: Four partners want to separate off into a new firm – can they take clients, and are there any restrictions on new firm?
	· Up to the clients
· Notice must be provided to departing lawyer’s current clients
· Departing lawyer cannot disparage firm to convince clients to go
· Firm and departing lawyer must take care to protect client interests
· Cannot have terms prohibiting practicing within certain ranges for certain durations
	· 

	Problem 6: Can attorney agree to not take any cases in any area as part of a legal malpractice settlement?
	· No.  Expressly rejected, because restricts lawyer’s right to practice
	· Same



VII. ATTORNEY FEES

· MR: Contingent fee agreements must be in writing.  Other fee agreements do not need to be in writing
· Prohibits contingent fees in criminal case and certain domestic relations cases
· B&P 6147 & 6148: Contingency contracts must be in writing, generally must tell client contingency fee is negotiable.  All cases with fees and costs above $1000 must be in writing
· Contingent fee agreements must be in writing
· Doesn’t prohibit contingent fee agreements in criminal or domestic relations cases, as long as the agreement is in writing
· Unreasonable fees
· MR: No unreasonable fee
· CRPC: No unconscionable fee
· Does not consider fee customarily charged in community
· Does consider:
· Amount of fee in proportion to value of services
· Relative sophistication of attorney and client
· Client’s informed consent

Advance on retainer fees v. true retainer fees
· Advance – initial deposit to show client is serious and begin to cover costs
· Must go into a client trust account until you bill the hours and incur the costs
· True retainer – non-refundable fee simply to guarantee a lawyer’s availability at a particular time to perform services
· Excessive fees (Robert Wheeler case)
· Must factor in time and labor, novelty, skill, customary fee, time limitations
· In this case, court found the fee was excessive
· Referral fees
· 1. Refer the case, but want to stay on the pleadings (OK under MR and CRPC)
· MR: split in fees must be proportional to work performed
· Client must agree to split in writing that discloses each lawyer’s share
· Total fee must be reasonable
· CRPC: Client must give written consent to the fee sharing and be informed how the fee will be split
· Fee can’t be higher than it would have been without adding the new lawyer/firm
· Fee must not be unconscionable
· 2. Ship the whole case out, want to get paid for work done up to that point
· MR – no referral fee allowed
· CRPC – referral fee allowed, but can’t use to induce future referrals
· Allow most competent lawyer to take the case on

	Problem 1: Fees for clients
	· Consider amount in controversy, novelty, and difficulty of matter when deciding if contingency fee is reasonable
· MR 1.5 No fee is unreasonable.  Subject to reasonableness standard of MR 1.5(a).
· MR 1.5(c) Need a writing signed by client, statement by which method will be determined, clear if the litigation and other expenses will be deducted from recovery, whether client will be responsible for expenses 
	
· If fee is over $1,000, agreement should be in writing





· CRPC 4-200(A) No illegal or unconscionable fee
· Does not consider what fee is customarily charged
· Does consider fee in proportion to value of services, relative sophistication of atty and client, and client’s informed consent
· CRPC 4-200(B) Look at facts that exist at the time the agreement is entered into.  But, use hindsight to look at the time billed (and billing atty)
· B&P 6147: specific requirements for contingency fees in CA:
1. Have to state in writing that fee is negotiable between atty and client
2. Failure to comply with any requirements would render agreement voidable at client’s option
3. Atty would instead receive a reasonable fee

	Problem 2: Adjusting billed time
	· Double billing is a violation
· If you have fortunate scheduling, must pass benefit on to clients
· Very common to have billed time adjusted (inexperience, senior lawyer is best judge of time required)
· Can round up minimum time billed for each task
· Could possibly bill for think and worry time
	· 

	Problem 3: Is waiting two weeks prompt
	· Something can happen in that time
· Waiting 2 weeks to deposit the check = not sure if they will actually get the money
· 2 weeks is not prompt
	· 

	Problem 4: Co-mingling funds
	· Co-mingling is stealing
· MR – when atty and another claim interest in property possessed by the atty, must be kept separate until disputed resolved
	
· CRPC – when funds belong in part to client and in part to lawyer, portion belonging to lawyer must be withdrawn at earliest reasonable time after lawyer’s interest becomes fixed





VIII. ADVERSE AUTHORITY

	Problem 1: Do you have to disclose unfavorable legal authority in the controlling jurisdiction?
	· MR 3.3(a)(2): Have to disclose legal authority in the controlling jurisdiction
· May want to disclose to bolster your credibility or take the wind out of opponent’s sails
	· CRPC: Shall not seek to mislead the judge, judicial officer, or jury by an artifice or false statement of fact or law
· 

	Problem 2: Do you have to disclose existence of a key witness?
	· MR 3.3, 3.4, 4.1: Do not have to volunteer harmful facts in an adversarial context
· Do not have to disclose even if you receive a discovery request for all witnesses you know
	· CRPC 5-200: Same

	Problem 3: Civil client commits perjury
	· MR: remonstrate, remove, reveal
	· CRPC: Try to persuade client not to commit perjury, seek to withdraw, or avoid relying on false testimony
· May NEVER reveal that the testimony was false

	Problem 4: Do you have to produce a harmful document?
	· Standard practice that you have the right to narrowly construe a discovery request
· If not specifically requested, no obligation to produce it
	· 

	Problem 5: Criminal client commits perjury
	· 10 weeks before trial, MR 3.3 should resolve doubt in favor of client, cannot prevent client from testifying (although could prevent friends from testifying)
· 10 minutes before trial, resolve doubt in favor of client.  May not be able to withdraw
· Client lied in the record.  MR 3.3: Obligation to correct material testimony.  Duty of candor trumps
1. Remonstrate (Urge client to correct)
2. Remove (withdraw, if this solves the problem
3. Reveal (disclose to tribunal as reasonably necessary)
	· CRPC 5-200 False testimony
· Narrative approach
· Do not rely on false testimony (can prevent friends from testifying)
· Duty to discourage perjury, but if unsuccessful, use “narrative” approach and do not rely on false testimony
· Can’t correct perjury already in the record



Candor in negotiations
· MR 4.1: Must be truthful in statements to others
· Lawyer shall not knowingly make a false statement of material fact or law to a third person
· But, can be evasive and selectively answer questions
· Duty of confidentiality trumps duty of candor to third parties
· But, MR 3.3: duty of candor to court takes precedence over duty of confidentiality
· CRPC: No analog, but general obligations under 5-200
· Confidentiality trumps all other duties

False Testimony
· MR: If you know the evidence is false, if the evidence is material, and if the evidence has already been introduced,
· Remonstrate
· Remove
· Reveal
· CRPC: Prohibited from participating in the presentation of perjured testimony
· Shall employ means only as consistent with the truth
· Shall not seek to mislead the judge or jury
· Criminal: 
· Duty to discourage prospective perjury
· If unsuccessful, then follow narrative approach 
· If perjury already occurred, you cannot reveal it

IX. FAIRNESS

· Jury investigations
· MR 4.4: General admonition against abusing the rights and interests of third persons
· MR 3.5: Contact with jurors, shall not seek to influence juror, shall not communicate with juror except as permitted by local law
· MR 5.3: Must make sure non-attorney employees act according to the rules
· CRPC 5-320: No direct or indirect communication with any member of the jury pool
· Can’t investigate any out of court research that can influence a jury
· During trial, an attorney shall not communicate, directly or indirectly, with a juror
· Can’t embarrass the juror or burden the juror
· Can’t interview a juror’s family member

· Snitch requirement (reporting another lawyer’s violation of the rules)
· MR 8.3(a): Must report if substantial violation
· MR 8.3(c): Not if confidential
· CRPC: Self-reporting only, no snitch requirement
· CRPC: Threat of reporting cannot be used as a bargaining chip

· Expediting litigation
· MR 3.2: A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client
· No Cal. analog

	Problem 1: Looking into jury background
	· Can hire a private investigator to research jury panel that was published in the newspaper
· Can have a paralegal look into which jurors own real property, and their political party affiliations
	· In federal court, juror lists are not available
· Judge can ask questions, written questionnaires are common
· Common to use a jury service to compile a jury book

	Problem 2: Attorneys communicating with jurors
	· Go out of your way to avoid potentially encountering jury members
· If asked about baseball game, can’t communicate at all (except as local law allows)


· Concern about appearance of impropriety
· Hard to say what will give you an unfair advantage
	· Can’t communicate with juror at all
· Even if you are a lawyer that is not connected to the case, still can’t discuss
· “I’m sorry, but I am not permitted to talk to jurors during trial.”  Then report that communication to judge

	Problem 3: See a juror speaking with opposing counsel’s paralegal during lunch
	· No specific guidance, may have a snitch requirement





· Could start by calling opposing counsel to let them know you will call judge (no ex parte with judge, professional courtesy)
	· 5-320(g): an attorney shall promptly reveal to the court any known improper conduct by a juror
· An attorney shall not communicate directly or indirectly with a juror
· *** No snitch requirement

	Problem 4: Can you talk to a juror who is leaving court to ask for comments
	· MR 3.5(c): Only prohibits communication for misrepresentation, coercion, and harassment
· Juror is not obligated to talk to attorney
· If bailiff delivers something not in evidence to jury room, juror can testify to extraneous information
· Juror cannot testify about any statement made during deliberations
	· CRPC 5-320(d): Can talk to juror if questions and comments are not intended to harass or embarrass the juror or influence the juror in future jury service
· Can sometimes ask a judge about your performance as well
· 5-320(d): Implicitly permits certain questioning of jurors

	Problem 5: If you are suing a defendant corporation, can you talk to the employees?
	· No contact rule
· For represented people, MR 4.2: Employees that are most likely to have information you want are least likely to be able to talk to without talking to the corporation’s lawyer.  Allows for communications authorized by law
· For unrepresented people, MR 4.3: Lawyer shall not state or imply lawyer is disinterested.  Lawyer shall make reasonable efforts to correct a misunderstanding.
· For former employees, MR 4.2: consent is not required for a former employee
· Clients can directly communicate without violating rules
· Which employees are represented by company counsel?  MR 4.2: Those with managerial authority, acts or omissions could be imputed to company
· Lawyer must have actual knowledge of the representation
	
· For represented, CRPC 2-100: same as MR, but also has an exception for public officers and boards
· No CRPC for unrepresented
· For former employees, CRPC 2-100

	Problem 6: Paying a testifying witness’s expenses
	· Lay witness: cannot compensate for time and trouble (beyond making the witness whole)
· MR 3.4(b): Expert witness: can compensate for professional services, but cannot be contingent on outcome of case or content of testimony
	· CRPC 5-310(B): Expert fee cannot be contingent on outcome of case

	Problem 7: Adversary intentionally made copies hard to read
	· MR: can’t alter evidence or unlawfully obstruct access, must make reasonably diligent effort to comply with discovery
	· CRPC: Can’t continue representation if the objective is to harass another person, can’t suppress evidence that you have a legal obligation to produce.  If attorney is guilty of deceit, misdemeanor

	Problem 8: Best way to call a judge’s attention to a new appellate decision
	· MR 3.5(b): Can’t communicate ex parte with judge, unless local law or court order permits it
· Written communication with judicial officer is not considered ex parte if also served on the other side
	· CRPC 5-300(B): Can communicate in open court, with consent of other counsel, in the presence of other counsel, in writing with a copy furnished to opposing counsel
· Can get an ex parte motion with 1 day notice
· Look at local rules, talk to clerk at court

	Problem 9: Trial tactics with reporters
	· MR 3.6: restrictions on what attorneys can share with media.  Balance right to a fair trial and free expression and public’s right to know
· Right of reply - Lawyer can make a public statement if that statement is required to protect the client from substantial undue prejudicial effect of publicity that the client didn’t initiate
· MR 3.8(f): additional constraints on criminal prosecutors.  Prosecutor must refrain from statements that may heighten public condemnation of accused, and take reasonable care to ensure other non-attorneys refrain from making those statements
	· CRPC 5-120: similar to MR
· Right of reply

	Problem 10: D.A. has evidence to show conviction was in error
	· Cannot stay quiet
· MR 3.8: Prosecutor has special responsibilities
· 
	· No CRPC analog
· B&P: if prosecutor tries to cover up unjustified conviction, it is an act of moral turpitude




X. ADVERTISING AND SOLICITATION

· Previously, was thought to demean the profession
· Advertising – general communication to a public or a portion of the public
· Radio, TV, newspapers, billboards, websites, business cards
· Solicitation – lawyer-initiated (targeted) personal contact with a layperson designed to entice the layperson to hire the lawyer, where a significant motive is pecuniary gain
· Face-to-face, live telephone, real time electronic contact (MR) 
· MR treats advertising and solicitation separately
· MR 7.1: General rule that governs all communication
· MR 7.2: Advertising
· MR 7.3: Solicitation
· MR 7.4: Specialization 
· MR 7.5: Firm names and letterhead
· Solicitation is generally much more heavily regulated
· Laypeople are easily persuaded
· No record of what attorney said
· CRPC 1-400 and standards broadly apply to any communication (advertising and solicitation together)
· Presumptive violation if you violate 1-400, then attorney has burden of proving ad is compliant
· B&P treats solicitation and advertising separately
· When codes differ, apply more stringent one
· False or misleading
· Can be commission or omission
· Something that is technically true can still be misleading
· Can’t have a warranty or guarantee results, no testimonial statement without disclaimer


	Problem 1: Different ways to get new clients
	· Social club – okay, as long as you follow rules.  MR 7.3: No solicitation, unless you have a close personal relationship
· Calling other lawyers and offering to take business off their hands – fine, common way to build practice.  MR: expressly excludes lawyers from solicitation rules
· Giving a seminar – generally acceptable, as long as:
· 1. Competent (lawyer cannot give competent legal advice on a specific question without knowing all the relevant facts)
· 2. Advertising (statements must be truthful and not misleading)
· 3. Solicitation (cannot engage personally for purpose of obtaining fee-paying legal business)
· Attendee can approach lawyer after the presentation
· Can list name with local court for court-appointed cases – good for business, experience.  But cannot contribute to campaign fund for local judge for specific purpose of garnering legal work
· Can list name with lawyer referral service of local bar – MR 7.2: okay to pay charges for a qualified referral service
· Usually, lawyer remits part of initial fee to referral service, then lawyer negotiates own fee if client stays on
· Advertising services – can place general ads, but they cannot be false or misleading
· Any media can be advertising, depending on content (blog)
· Can post schedule of fees and certain specializations – can say specialist, if not misleading.  Certified is only permissible if granted under particular circumstances (patent law, admiralty law)
· Super Lawyer title – can list, as long as you make it clear who gave you the title
	· 1-400: No solicitation, unless you have a prior professional or familial relationship.  Can only solicit past or present client when laws change
· 1-400: Limits communications to former, present, or prospective clients (doesn’t mention lawyer)













 
· B&P: Same




 
· CRPC 1-600: Approves of services if consistent with rules





· Bates – 1st amend. protests atty advertising that is truthful and not misleading (intermediate scrutiny)
· Went for It – 30 day restriction on targeted mail after accident


 
· 1-400(D)(6): Presumes a violation if you set out a fee, and charge a greater fee within 90 days of dissemination
· Includes electronic medium
· Website url could also be misleading
· No ethics opinions on adding titles to advertisements

	Problem 2: Reaching a group of clients who may have contracted a disease
	· Can place newspaper ad inviting interested people to contact atty, as long as statements are truthful and not misleading
· Can send a direct, narrowly targeted mail (still more like an ad than face to face solicitation)
· Cannot have a team of telephone callers contacting people – live telephone conversation crosses the line into solicitation, more opportunities for abuse and overreach
· MR: allows solicited recorded messages
· MR: Chat room not okay (real time electronic communication is like an in-person communication).
· Cannot stand on sidewalk and pass out flyers
· At a minimum, treat everything as an advertisement
· MR: no duty to retain records
	











 
· CRPC: does not allow recorded solicitation messages
· CRPC: Rutter says atty participation in online chat does not constitute an in-person solicitation


 
· CRPC: must keep copies of communications for 2 years (includes business cards, print ads, copies of websites)

	Problem 3: Can you represent a mother you met at the courthouse, whose language you speak?
	· Still a solicitation, even if the client wants you to represent her
· Not okay if motive is to earn a fee – have to look at whether pecuniary gain is a significant gain
	· Same

	Problem 4: Can you hand out business cards at the scene of an accident?
	· No
· Generally cannot use others to obtain clients either
· MR 7.2(b)(4): reciprocal referral agreements
1. Agreement is nonexclusive and reviewed periodically
2. Client told of agreement and agreement does not create a conflict
3. Agreement does not interfere with lawyer’s professional judgment
Practically, nothing may satisfy these requirements
	· 




XI. BAR ADMISSIONS AND MULTIJURISDICTIONAL PRACTICE

· Cal. Supreme Court has exclusive authority to regulate admission to practice law in CA and inherent power to discipline CA bar members
· Cal. Supreme Court delegates power to Cal. state bar, with power to review
· Cal. state bar is governed by 22 member board
· Idea is not to punish, but instead to regulate who is fit to practice
· Empirical studies show solo and small firm lawyers tend to be disciplined more than other lawyers
· Most discipline in family law, workers comp, personal injury
· Lawyers in practice more than 13 years more likely to be disciplined
· Recently, bar has become more active
· Kwasnik decision
· Was admitted to CA bar, where failed to pay judgment
· Submitted letters about character
· Glass decision
· Was not admitted, where had lied as a journalist over a long period of times
· Lied to the bar
· Garcia decision
· Was admitted, where he was an undocumented immigrant

California Rule of Court 9.20
· If you are an attorney who is disbarred, suspended, or resign, you must:
· Notify all clients being represented in pending matters of discipline
· Notify clients where they can pick up their legal file
· Notify all co-counsel, opposing counsel, and all courts in which matters are pending of the discipline
· Send all required notices by certified mail
· Provide proof of compliance to a probation officer appointed by the State Bar

	Problem 1: Requirements to obtain license in CA
	· Must be at least 18
· Good moral character – honesty, fairness, candor, trustworthiness, observance of fiduciary responsibility, respect for and obedience to the law, and respect for the rights of others and the judicial process

	Problem 2: Can you ever show rehabilitation?
	· Seems like rehabilitation may not be possible in all cases (Glass)
· MR 8.4 conduct after admission – look at criminal acts that reflect adversely on lawyer’s honesty, trustworthiness, or fitness as a lawyer
· Some crimes you may not be disciplined for (ex. adultery)
· Look for conduct prejudicial to the administration of justice
· If you are disbarred, you can reapply after 5 years (if you can show rehabilitation)

	Problem 3: Do you have to be a member of the state bar to practice in CA?
	· Yes (must pay annual bar dues to keep license active
· No reciprocity (must take bar in other dates)
· CLE – 25 hours every 3 hours
· Not required to join a national or local bar association
· Good associations to join in L.A. – LACBA, BHBA

	Problem 4: If you are admitted to practice in state court, are you automatically licensed to practice in federal court that sits in that state?
	· No
· Must pay dues to each federal court by mail or email
· Check local rules before practicing in a different court
· SCOTUS has its own set of rules – Rule 5 governs admission to practice
· Conviction of a crime is not necessarily a basis for denying admission – as long as you disclose it, and show rehabilitation
· Some conduct shows moral turpitude (fraud, bribery, embezzlement)
· Can you represent a Ca. client in Colorado?
· Can only practice where licensed (MR, CRPC)
· Exceptions: can practice in another state if local counsel, authorized by law, ADR arising out of home state practice, etc.
· Pro hac vice permission must be requested in person (MR, CRPC)
· If you do not receive permission, both states can discipline you
· Once you practice, you are subject to the rules of the state where you are litigating (rules not designed to trip up well-intentioned attorneys) (MR 8.5(a))
· Can you advertise that you have a branch in Nevada?
· Must make clear in ads, letterhead that only one attorney is licensed to practice in Nevada
· In CA, be clear about who is barred where on the letterhead

	Problem 5: You represent a lawyer who embezzled money in a real estate venture
	· Doesn’t matter that crime was in public or private capacity
· MR 8.4, 7.5(b): Any act of moral turpitude can be cause for discipline
· Do you have an ethical obligation to report the lawyer?
· MR: snitch requirement, but not in a confidential situation
· CRPC: no snitch, self-reporting only

	Problem 6: Cannot have a pre-signed discovery response form
	· Each discovery response should be signed by the client, who is actually verifying the completed form
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