Ethical Lawyering Outline: 
Final all multiple choice on MR and CA Rules
Bar Admission
· Requirements – B&P § 6060:

· (a) At least 18 years of age 

· (b) Good moral character 

· (c) 2 years of college of the examination equivalent 

· (d) Registered with Bar within 90 days after beginning the study of law 

· (e) One of the following:

· J.D. or LL.B by ABA accredited law school;

· 4 years of study:

· At a law school authorized/approved to confer degrees requiring 270 hours or more per year (but if foreign school that is NOT common law-based, have to prove qualifications)

· As a pupil in law office or judge’s chambers; OR

· 864 hours of law study in state accredited school

· (f) Pass MPRE

· (h)(1) Pass Baby Bar, if attending state accredited law school 

· (g) Pass Bar Exam
· Moral Character: 
· In Re Hamm – Pled guilty to one count of first-degree murder, while in jail got bachelor’s degree then graduated and got J.D., passed AZ Bar exam but not admitted. 

· Decision: Someone’s past is not irrelevant, but must consider what the past bad acts reveal about current character, because judge moral character at present day. Could not practice law, at time of trial wasn’t paying child support for son and had domestic dispute with girlfriend where police came but didn’t disclose that on his application, so there’s still evidence he doesn’t have good moral character in order to practice law. 

· Kwasnik v. State Bar – 1970 vehicular manslaughter charge, P received a fine and no jail. P had a job at a big firm, and in 1972 the family of person killed in car accident files civil suit against him and receives a judgment. P says he doesn’t have the money to pay the judgment, but would pay $250/month; his job was paying $40k, then tries to settle for $15k, family says no and he tells them he’s going to file for bankruptcy and then that judgment will be wiped out. P then applies to take bar exam. In 1986, 16 years after crash, 5 years after bankruptcy, FL admits him to bar. In 1987, 12 judges vouch for him and say he has good moral character, admitted to bar because looking at him today, he has good moral character. 
· Garcia – P brought here illegally by parents as a child. When applied for a visa after coming back to the country, he disclosed everything and was very forthcoming about it and had people testify that P had good moral character so CA bar said P would be admitted. DOJ and 2 citizens objected because there are employment restrictions for undocumented workers. 

· Holding: P can work pro bono, but can’t take on paying clients, lawyers can also do other things such as teach, but at least as long as he follows employment restrictions for right now, he can be admitted. 

· ** Different definitions of moral character on class 1 slideshow
· Summary on Bar Admission:

· Bar admission is dependent upon a showing of minimal competence and good moral character

· Key is applicant’s current moral character, but past behavior used as a guide to present character

· Ultimately it is state Supreme Court who decides who may be admitted to the Bar – Bar committees only recommend admission or denial. 

· Moral character focus tends to be on dishonesty, rather than “morality,” but at some point, e.g. child molester or white supremacist, i.e. conduct society considers immoral, will bar you. 

· No automatic disqualification for commission of a felony or misdemeanor, even (potentially) murder.

· Beliefs, and joining organizations, will not keep you out, unless group advocates overthrowing the government by force or, e.g. KKK

· Schware v. Board of Bar Examiners: A state can require high standards of qualification, such as good moral character or proficiency in its law, before it admits an applicant to the bar, but any qualification must have a rational connection with applicant’s fitness or capacity to practice law. 
· Rational basis standard generally; higher standard when first amendment concerns, like belief and speech, are indicated.

· BOP on Applicant (Applicant has access to the information. Too much hassle for Bar to investigate each applicant and Bar has no general subpoena power). 
Discipline
· Disciplinary Process (CA):
· Someone sends a complaint to the State Bar (could be from client, judge, another lawyer, member of the public, banks (client trust funds), court clerks, DAs, etc.)

· Quick review by bar. Either dismissed, or if possible discipline: 
· Investigation 

· Formal notice to member; and 

· Bar is investigator (lawyer has duty to cooperate B&P 6068(i))

· If recommended, trial before state bar court 

· Appeal (state bar court of appeal)

· Discretionary appeal to state Supreme Court
· CA Discipline (2014): 

· 270,000 active members of the state bar
· 16,024 complaints (1 for every 16 active lawyers)

· 3,790 recommended to investigation (1/4 of complaints)

· Median time was 21 days to dismissal or referral to investigation

· 1,008 recommended to trial 

· Median time was 155 days to investigate, with another 74 days to filing formal charges if recommended

· 171 attorneys disbarred + 55 by default (reinstatement issue)

· 263 attorneys suspended

· 36 public reprovals

· 25 private reprovals 

· 53 other settlements (300 convictions/settlements)

· 694 warning letters

· Attorney can file for reinstatement after 5 years after disbarment 

· If attorney reprimanded by bar, they can also be liable in a malpractice action by the client

· Federal courts have the inherent power to have their own disciplinary code, but they say they will recognize reciprocal discipline (could also impose additional sanctions or waive sanctions since they’re a separate court system) 

· If attorney member of CA and DC, if suspended in CA, suspension generally recognized in DC

· CA Statutory Grounds for Suspension/Disbarment:

· B&P § 6101:

· (a) Conviction of a felony or misdemeanor involving moral turpitude constitutes grounds for disbarment or suspension. 

· (b) The district or city attorney or prosecuting agency, upon discovery person is an attorney, must immediately notify the CA State Bar upon charging of a felony or misdemeanor.

· (c) The court clerk, upon conviction of the crime, must notify state bar within 48 hours. If the conviction involves or may involve moral turpitude, the office of the state bar must transmit the record of conviction to the CA Supreme Court. 

· B&P § 6102:

· (a) Upon conviction, if there are at least reasonable grounds to believe crime involves moral turpitude, or is a felony under CA law, the attorney is automatically suspended by the CA Supreme Court until the judgment becomes final. 

· (c) Once conviction is final, then attorney is summarily disbarred if an element of the crime was specific intent to deceive, defraud, steal or make or suborn a false statement or if the crime involved moral turpitude, or was a felony under CA law.
· B&P § 6103: If the lawyer willfully disobeys an order of the court requiring him to do or forbear an act connected with or in the course of his profession, he or she is subject to disbarment or suspension.

· B&P § 6104: If the lawyer corruptly or willfully and without authority, appears as an attorney for a party to an action or proceeding, he or she is subject to disbarment or suspension. 

· B&P § 6105: If the lawyer lends his name to be used as an attorney by another person who is not an attorney, he or she is subject to disbarment or suspension. 

· B&P § 6106: If the lawyer commits any act involving moral turpitude, dishonesty, or corruption, regardless of whether the act is committed in the course of his relations as an attorney, and regardless of whether the act is a felony or misdemeanor or not, he or she is subject to disbarment or suspension. 

· B&P § 6106.1: If the lawyer advocated the overthrow of the government of the United States or of CA by force, violence or other unconstitutional means, he or she is subject to disbarment or suspension. 
· CA Self-Reporting – B&P 6068(o):

· 3 or more malpractice filings within 12 months 

· Judgment against you for fraud, misrepresentation, etc. committed in professional capacity

· Sanctions other than discovery or monetary fine < $1,000

· Felony brought against you by DA

· Conviction of felony or misdemeanor

· In course of practice; client was victim; or major element includes dishonesty or moral turpitude; 

· Discipline by any professional body; 

· Reversal of malpractice or willful misrepresentation;

· Must report partners unless they have already done so;

· Bar discipline only if violated

· Moral Turpitude Definition: 

· An act of moral turpitude is one that is contrary to honesty and good morals.

· The moral turpitude standard is not to punish practitioners but to protect the public, the courts and the profession against unsuitable practitioners. 

· Crimes that, on their faces, have been held to involve moral turpitude:

· Forgery, extortion, bribery, perjury, robbery, embezzlement, theft, murder, child molestation and any other serious sexual offense, money laundering.

· Note: Doesn’t matter which state commit charges in, as long as committed, can be disciplined in CA. 

· Crimes held to possibly involve moral turpitude, depending on circumstances:

· Assault with deadly weapon, tax offenses (if involves dishonesty and deception), drug offenses (if acting as principal/seller), various insurance-related offenses

· NOT “simple” (misdemeanor without injury) drunk driving 

· HYPO: CA Self-Reporting – Tell the Bar?

· Someone files a malpractice suit against you? 

· 6068(o)(1) NO, unless 3 malpractice suits filed against you within 12 months

· You run a bar in addition to practice law. A liquor supplier sues you for fraud and wins?

· 6068(o)(2) – “committed in professional capacity” relates to professional capacity as an attorney and modifies all the civil action claims
· A judge sanctions you for making flippant remark and sentences you to 1 night in jail?

· 6068(o)(3) YES, only discovery sanctions and monetary fines < $1,000 excluded.

· DA charges you with a felony DUI?

· 6068(o)(4) YES, must report if charged (or indicted) with any felony 
· You’re convicted of a misdemeanor assault for hitting your client on jaw after an argument?

· 6068(o)(5) YES, but only need to report after a conviction (or guilty/no contest plea) for certain felonies and misdemeanors. Must be either:
· Committed in the course of the practice of law; or 

· In any manner where client of attorney was a victim; or 

· If necessary element of a crime includes dishonesty or other moral turpitude 

· Or an attempt, conspiracy, or solicitation of another to commit felony or misdemeanor of that type 

· You run an insurance business as well as a law practice and are sanctioned by the state insurance board for not reporting the number of policies written in 2014 to state insurance commissioner within 4 months?
· 6068(o)(6) PROBABLY, depends on whether insurance board constitutes a “professional or occupational disciplinary agency or licensing board, whether in CA or elsewhere. 

· You got an appellate reversal of a malpractice judgment against you?

· 6068(o)(7) YES

· Your law partner was convicted of stealing from a client trust fund?

· 6068(o)(8) YES, unless you know partner already reported it 

· Consequence of failing to self-report?
· 6068(o)(10) Bar discipline only 
· Authority to Discipline – MR 8.5(a): A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where lawyer’s conduct occurs. A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer provides of offers to provide any legal services in this jurisdiction. A lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct. 

· Choice of Law – MR 8.5(b): … the rules of professional conduct shall be as follows:

· (1) For conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction in which the tribunal sits…

· (2) For any other conduct, the rules of the jurisdiction where conduct occurred…

· [BUT] … if the predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be applied to the conduct 

· [HOWEVER] … A lawyer shall not be subject to discipline if the lawyer’s conduct confirms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer’s conduct will occur. 

· HYPO: Attorney admitted in CO, has a case in GA, can GA punish?

· YES, state is allowed to punish attorney for violating rule in that state, but both CO and GA can punish attorney. 

· Under 8.5(b), attorney admitted in CO and works on IPO in NY, if IPO going to be offered on NYSE, the predominant effect of the statement for the IPO will be in NY, so won’t be subject to discipline in CO. 

· If it’s a case in a state, then subject to discipline in state where case is, if not in a state then it’s where you said statement, unless predominant effect of the statement felt in another jurisdiction.
Unauthorized Practice of Law (UPL)
· Summary of UPL: 

· Tribunal Appearance: Lawyer or non-lawyer authorized depending on statute

· Sell form only: Non-lawyers OK (probably OK if comes with written instructions)

· Scrivener only: Non-lawyer OK

· Books: Non-lawyer (or lawyer not admitted in jurisdiction) OK

· Established norms  (CPA, tax preparers, real estate brokers): Non-lawyers OK

· BUT financial/estate planner: More problematic if tries to write will or give tax advice if not a lawyer.

· Tailored or customized legal advice about specific matter, especially dealing with contracts, litigation, conveyances, or wills, probably need to be a lawyer. 

· With one exception, computer programs treated same as individuals – if all they do is take information, customer types, and put that information into a form, its OK.

· Exception: In some jurisdictions, the program can choose the form into which the information is typed – NOT engaged in UPL.

· Penalty if Found Engaged in UPL – B&P §§ 6126, 6126.5: In addition to any remedies/penalties in criminal charges brought against person
· Layperson Convicted of UPL: Guilty of misdemeanor (up to 1 year in jail + financial penalties set forth in 6126.5)
· Former Attorney: Can be misdemeanor or felony + financial penalties set forth in 6126.5.
· State bar empowered to take over practice (B&P 6180)
· Remedies Available to Clients (B&P 6126.5): Actual damages, restitution (considered illegal contract)

· So client doesn’t have to pay outstanding legal fees: Restitution for any fees already paid; damages for fees to rectify errors; UPL D must pay fees for AG, DA, City Attorney, etc. 
· CRPC §1-300: Violation of this too if CA member engaged in UPL
· (A) A member shall not aid any person or entity in the UPL.

· (B) A member shall not practice law in a jurisdiction where to do so would be in violation of regulations of the profession in that jurisdiction. 

· B&P 6126(b): Any person who has been suspended from membership in the state bar, or has been disbarred, or has resigned from the state bar with charges pending, and thereafter advertises or hold himself or herself as practicing law is guilty of a crime punishable by imprisonment in the state prison or county jail [potential felony].
· Brumbaugh Case: Bar brought action against P, who was not a licensed attorney but ran a business where she helped clients type up legal forms for court and advising clients on which forms to fill out, but she never held herself out as an attorney. 
· Holding: She goes beyond just a typing service, she was choosing which forms to fill out, she filled out information, and clients placed reliance on her to prepare the necessary legal forms. She’s only allowed to copy information given to her in writing by clients, cannot make inquiries or ask questions as to which particular forms might be necessary, and cannot give advice on how best to fill them out, where to file them or how to present necessary evidence at court hearings, but can sell printed materials purporting to explain legal practice and procedure to the public. 

· Reynoso Case: Computer service for bankruptcy filings where people can pay fee to fill out information and the program will tell you what to fill out and where there’s loopholes in the rules to get out of paying taxes or returns or disclosing info, etc. 

· Holding: Court said can be a bankruptcy provider, but there’s limits on what you can do, and the program overstepped its boundaries by offering legal advice, holding themselves out as bankruptcy experts, and said they offer legal expertise.

· Benninghoff Case: Guy was disbarred, but representing people in administrative hearings (where allowed to have a non-lawyer spokesperson) and in federal court. Bar took over his practice he said he could represent clients in administrative board hearings because there’s statutory exceptions, which allow anyone to represent someone in those hearings. 
· Holding: There’s a difference between regular person and a disbarred attorney, which is why the CA bar made a distinction in their rules between the 2. P might still be able to represent clients in federal court because they have their own laws. 

· Birbrower Case: Attorneys in NY and had a client in CA, who wanted firm to represent them in business deal with another company. Client and other company eventually came to settlement, and client then said not paying attorneys fees so attorneys filed suit against client and then client alleged malpractice because engaged in UPL.

· Holding: Attorneys guilty of UPL in CA (but everyone thinks this decision was wrong). Court said attorneys would still be guilty even if they were in NY and talking to client about suit because their presence was felt in CA. 

Multijurisdictional Practice & Pro Hac Vice Admission
· CRC 9.40: Person who is not a member of CA state bar, but is a member in good standing and eligible to practice law in any United States court or state court, and has been retained to appear in a particular case in CA, may appear in the court upon written application to appear as counsel pro hac vice, provided an active member of CA bar is associated as attorney of record. 

· Counsel not eligible to appear pro hac vice if: Lawyer is resident of CA; regularly employed in state of CA; regularly engaged in substantial business, professional, or other activities in state of CA; or has made repeated appearances in CA pursuant to this rule. 
· (b) Person who wants to appear pro hac vice must file with the court a verified application and proof of service, and notice of the hearing of the application on all parties who have appeared in the cause and upon the state bar of CA. 
· (c) Must pay $50 fee. 
· (d) Attorney who appears pro hac vice is subject to the CA disciplinary rules and the jurisdiction of the CA courts and the state bar. 
· (e) If an attorney wanted to argue an appeal before the CA Supreme Court, must file a motion for making a motion in an appellate court, and process is similar to pro hac vice application, except motion would be filed in appellate court where wanted to argue. 
· Note: 9.40 applies only to pending litigation.

· CRC 9.47 – Attorneys Practicing Law Temporarily in CA as part of Litigation: 
· (a) Requirements:

· (1) Maintain an office in a US jurisdiction other than CA and in which is license to practice law;

· (2) Already be retained by a client in the matter attorney is providing legal services for in CA, except attorney may provide legal advice to a potential client at client’s request, to assist client in deciding whether to retain the attorney;

· (3) Indicate on any website or other advertisement that is accessible in CA either that attorney not licensed in CA or list the states where they’re licensed to practice;

· (4) Be an active member in good standing in US state. 

· (b) Permissible Activities:

· (1) Formal legal proceeding pending in another jurisdiction and attorney is licensed to appear;

· (2) Formal legal proceeding that’s anticipated but not yet pending in CA and attorney reasonably expect to appear;

· (3) Formal legal proceeding that’s anticipated but not yet pending in another jurisdiction and attorney reasonably expect to appear;

· (4) Formal legal proceeding that’s anticipated or pending and attorney’s supervisor is authorized to appear or reasonably expects to appear. 
· Attorney must apply for pro hac vice admission as soon as practicable once suit is filed.
· (c) Restrictions – attorney cannot:

· (1) Hold out to public or represent they’re admitted to practice law in CA;

· (2) Establish or maintain a resident or systematic continuous presence in CA for practice of law;
· (3) Be a resident of CA;

· (4) Be regularly employed in CA; 

· (5) Regularly engage in substantial business or professional activities in CA; or 

· (6) Have been disbarred, resigned with charges pending, or be suspended from practicing law in any other jurisdiction. 

· CRC 9.43 – Out-of-State Attorney Arbitration Counsel:

· (a)(1) Non-CA bar member who’s been retained to appear in the course of, or in connection with, an arbitration proceeding in this state; and

· (a)(2) Must apply for approval to arbitrator (not judge) and all copies of application served on parties, and file a copy of application with the bar;

· (f) Pay $50 fee;

· (g) If motion is granted, attorney is subject to CA discipline rules. 

· Note: No specific requirement to hire local counsel, but 9.43 says CCP 1282.4 must be complied with, and 1282.4(c)(11) says local counsel must be attorney of record in arbitration. 

· MR 5.5(c): A lawyer admitted in another US jurisdiction and not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:
· (c)(1) Are undertaken with local counsel and who actively participates in the matter;

· (c)(2) Are or reasonably related to a pending or potential proceeding before a tribunal so long as the lawyer is authorized by law or order to appear in such a proceeding or reasonably expect to be so authorized.

· (c)(3) Are or reasonably related to pending or potential arbitration, mediation or other ADR proceeding, if the services arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission. 
· Note: Attorney does not have to associate with local counsel for arbitration if he represents a client in an MR jurisdiction. With regard to litigation, under MR 5.5(c)(2), there’s no requirement for it, but every large state at least requires pro hac vice admission, which universally requires association with local counsel.
· (c)(4) Are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to they lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice. 

· Ex: Client in MR jurisdiction other than NY wants to hire NY counsel to handle client’s IPO. 

· Note: If client was in CA and wanted to hire attorney, rules governed by 9.48. 

· CRC 9.48 – Non Litigating Attorneys Temporarily in CA to Provide Legal Services:

· (b) Attorney may:

· (1) Provide legal assistance or advice in CA to a client concerning a transaction or other non litigating matter, a material aspect of which is taking place in a jurisdiction other than CA and in which attorney is licensed to provide legal services; 

· (2) Provides legal assistance or advice in CA on an issue of federal law or of a jurisdiction other than CA to attorneys licensed to practice in CA;
· (3) Is an employee of a client and provides legal assistance or advice in CA to client or client’s subsidiaries or organization affiliates (i.e. in-house counsel). 

· (c) An Attorney cannot:
· (1) Hold out to public or otherwise represent that he or she is admitted to practice law in CA;

· (2) Establish or maintain a resident office or other systematic or continuous presence in CA for practice of law;

· (3) Be a resident of CA;

· (4) Be regularly employed in CA; 

· (5) Regularly engage in substantial business or professional activity in CA; 

· (6) Have been disbarred, have resigned with charges pending, or be suspended from practicing law in any other jurisdiction. 

· CRC 9.46 – Registered In-House Counsel:

· (a) Attorney practicing law under this rule:

· (1) Is permitted to provide legal services in CA only to qualifying institution that employs him/her;

· (2) Not permitted to make court appearances in CA or to engage in any other activities for which pro hac vice admission is required if they are performed in CA by an attorney who’s not a member of CA state bar; and

· (3) Not permitted to provide personal or individual representation to any customers, shareholders, owners, partners, officers, employees, servants or agents of the qualifying institution;
· (b) The attorney must:

· (1) Active member in good standing of the bar of a United States state;
· (2) Register with the CA Bar and file an Application for Determination of Moral Character;
· (3) Meet all of the requirements for admission to the CA Bar, except that the attorney:
· (A) Need not take CA bar exam or the MPRE; and
· (B) May practice law while awaiting the result of his or her Application for Determination of Moral Character;
· (4) Comply with the rules adopted by the Board of Governors relating to the State Bar Registered In-House Counsel Program;
· (5) Practice law exclusively for a single qualifying institution, except that, while practicing under this rule, the attorney may, if qualified, simultaneously practice law as a registered legal services attorney (i.e. public interest firm);
· (6) Abide by all laws and rules that govern members of CA bar, including the MCLE requirements.
·  (7) Satisfy in his or her first year of practice under this rule all of MCLE requirements, including ethics education, that members of the CA Bar must complete every three years and, satisfy the MCLE requirements applicable to all members of the State Bar; and
· (8) Reside in California (i.e. cannot still advise LA employees of organization about law if working as senior counsel for same organization in another state an not admitted to CA bar.
· (d) Must renew his or her registration annually; no limit on number of years in-house counsel may register under this rule, but can only practice for as long as they remain employed by same qualifying institution that provided the declaration in support of their application. 
· (g) Pay fee to the bar (currently $350).
· CRC 9.45 – Registered Legal Services Attorneys:
· (a) Permitted to practice law in CA only while working at a qualifying legal services provider, and, at that institution and only on behalf of its clients, engage in supervision, in all forms of legal practice that are permissible for member of CA bar. 

· (b) Attorney must:

· (1) Be an active member in good standing of the bar of a United States state;
· (2) Register with the CA Bar and file an Application for Determination of Moral Character;
· (3) Meet all the requirements for admission to the CA Bar, except that the attorney:
· (A) Need not take CA bar exam or MPRE; and
· (B) May practice law while awaiting the result of Application for Determination of Moral Character;
· (4) Comply with the rules adopted by the Board of Governors relating to the State Bar Registered Legal Services Attorney Program;
· (5) Practice law exclusively for a single qualifying legal services provider, except that, if so qualified, an attorney may, while practicing under this rule, simultaneously practice law as registered in-house counsel;
· (6) Practice law under supervision of an attorney who is employed by the qualifying legal services provider and is a member in good standing of CA Bar;
· (7) Abide by all the laws and rules that govern members of the CA Bar, including the MCLE requirements;
· (8) Satisfy in first year of practice under this rule all the MCLE requirements, including ethics education, that members of the CA Bar must complete every three years; and
· (9) Not have taken and failed the CA bar exam within five years of application to register under this rule.
· (c) To practice law in CA under this rule the attorney must:

· (1) File a moral character application;
· (2) Submit to CA state bar a declaration agreeing that they will be subject to discipline of CA rules and will not practice law in CA other than under supervision at a qualifying legal services provider, BUT an attorney may simultaneously practice as registered in-house counsel in CA. 
· (3) Submit to CA Bar a declaration signed by a supervisor on behalf of the legal services provider attesting that the applicant will work, with or without pay, as an attorney for the organization; applicant will be supervised as specified in this rule; and that the legal services provider and supervising attorney assume professional responsibility for any work performed by the applicant under this rule.
· (d) May practice for no more than a total of 3 years. 
· Note: If legal services provider came to work for an organization in CA and the organization was a national organization, could not practice in CA under CRC 9.49(a)(1)(A) – “incorporated and operated exclusively in CA.” But can provide legal services if organization is structured such that a subsidiary is incorporated in, and only provides representation in, CA. If it’s a national organization, person could still be registered at in-house counsel, but couldn’t still appear in court.
Formation of Attorney-Client Relationship
· MR Preamble [17]: Principles of substantive law external to these rules determine whether a client-lawyer relationship exists. 

· Absent a retainer, whether a relationship has been formed between an attorney and client is whether a client reasonably believes they have a relationship with the attorney. 

· Depends on rules whether attorney is an agent for the client, but generally if client reasonably believed they have a relationship with the attorney. 
· If Don’t Want Case:

· Send a writing declining representation, which includes: 

· Statement that you’ve decided not to represent client in the matter

· Reemphasize that you’re not client’s lawyer. 

· Statement that your decision has nothing to do with the merits and that the client may have a winnable case. 

· Statement that if client wants to pursue matter, he or she should see another attorney, and should do so promptly because the law only allows certain amounts of time to bring claim and if you wait too long, your claim will be barred. 

· If there’s a meeting and neither of you have decided whether to take the case, send a letter saying no agreement has been reached on whether I (our firm) is to act as your lawyer and hence we are not your lawyers until such agreement is reached.
· In Re Matter of Anonymous: Attorney’s firm retained by company to defend them in suit against labor union. Trustee at company was identified as a key witness, but was fired by union after providing certain information in the litigation. The trustee had gone to see attorney for representation in a wrongful discharge action against the union; firm opened client file and met with attorney several times. Attorney never entered into formal employment agreement and never billed the trustee or stated he was trustee’s attorney. Attorney left his firm, and then attorney filed fraud action on behalf of company against trustee.

· Decision: There’s sufficient evidence for a finding an attorney-client relationship was created.

· Consequences of Formation of Attorney-Client Relationship:

· Duty of Competence (MR 1.1; CRPC 3-110)

· Duty of Diligence/Promptness (MR 1.3)

· Scope of Authority between Client and Lawyer (MR 1.2)

· Duty of Communication (generally MR 1.4; CRPC 3-500) (regarding settlement offers MR 1.2/1.4; CRPC 3-510)

· Duty of Confidentiality (MR 1.6; B&P 6068(e); CRPC 3-100)
· Conflicts of Interest/Disqualification (MR 1.1.7-1.12; CRPC 3-300 and 3-310)

· Potential Malpractice Liability

· Attorney-Client Privilege; Work Product Privilege 

· Other attorneys cannot speak with client when represented by counsel (MR 4.2; CRPC 2-100)
· Duty of Competence:

· MR 1.1: A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness, and preparation necessary for the representation.

· CRPC 3-110:

· (a) A member shall not intentionally, recklessly, or repeatedly fail to perform legal services with competence. 

· (b) Competence shall mean to apply the (1) diligence, (2) learning and skill, and (3) mental, emotional, and physical ability reasonably necessary for performance of such services. 

· (c) If a member does not have sufficient learning and skill when the legal service is undertaken, the member perform such service competently by (1) associating with or professionally consulting with another lawyer, or (2) by acquiring sufficient learning and skill before performance is required. 
· Note: CA rule does not regulate quality of legal representation like MR does. 

· Duty of Diligence/Promptness:
· MR 1.3: A lawyer shall act with reasonable diligence and promptness in representing a client.

· Issues from the comments:

· Despite opposition, obstruction, or personal inconvenience. 

· Zeal in advocacy

· Work load must be controlled

· No procrastination or unreasonable delay – causes client’s needless anxiety

· Should carry through to conclusion of all matters undertaken 

· CRPC only mentions diligence in 3-110. 

· Client Decision-Making Generally:

· MR 1.2: Lawyer shall abide by a client’s decisions concerning the objectives of representation.

· Comment 1: The client has the ultimate authority to determine the purposes to be served by the legal representation [subject to disciplinary rules].
· Comment 2:

· Lawyers usually defer to the client regarding such questions as the expense to be incurred and concern for third persons who might be adversely affected. 

· Clients usually defer to the special knowledge and skill of their lawyers with respect to the means to be used to accomplish their objectives, particularly with respect to technical, legal and tactical matters. 

· Attorney must defer to clients when substantial rights are implicated. 

· Substantial Right Client Decisions Under MR 1.2: 

· Whether to accept settlement

· In criminal cases:

· How to plead 

· Whether client is to testify 

· Whether to waive jury 

· Client HAS right to self-representation in criminal trial, but NOT on criminal appeal. 

· When can you disregard client’s instructions?

· HYPO: Represent 14 year old girl and she was sexually abused by her mother’s boyfriend, went to live with grandparents, but now wants to go live with mother and boyfriend again. 

· Best course of action is to discuss what to do with judge on this case. 

· HYPO: Think elderly client is crazy, and drafting their will, and she wants everything to be left to her daughter because hates her son. Her and her son make up and now wants you to change will to leave everything to son, clear her capacity is diminished. 

· Not clear answer, but in CA probably will just have to do your best to advise against changing will, but in every other state if attorney really believes client is not actin in best interest, can go to court and try to get guardian appointed.

· Duty of Communication:

· MR 1.4: A lawyer shall:

· (2) Reasonably consult with the client about the means by which the client’s objective are to be accomplished;
· (3) Keep the client reasonably informed about the status of the matter; 
· (4) Promptly comply with reasonably requests for information. 

· CRPC 3-500: A member shall keep a client reasonably informed about significant developments relating to the employment, including promptly complying with reasonable requests for information and copies of significant documents when necessary to keep the client so informed. 

· Informing Clients of Settlement Offers (CRPC 3-510):

· (A)(1) All terms and conditions of any offer made to a client in a criminal matter; and

· (A)(2) All amounts, terms, and conditions of any written offer of settlement made to the client in all other matters.

· Note: No duty to convey oral settlement offers 

· MR: Must report all settlement offers. Authority subsumed under MR 1.2 (Scope of Authority) and 1.4 (communication).

· Limitations on Representation (MR 1.2(c)): A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent. 
· Comment 7 Example: If, for example, a client’s objective is limited to securing general information about the law the client needs in order to handle a common and typically uncomplicated legal problem, the lawyer and client may agree that the lawyer’s services will be limited to a brief telephone consultation. Such limitation, however, would not be reasonable if the time allotted was not sufficient to yield advice upon with the client could rely. 

· HYPO: If client just wants a “quick and dirty” lawyer opinion about something, must tell them that the scope of representation is limited and answer given without research might be different than answer given after research. 

· Informed Consent (MR 1.0(e)): Informed consent denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct. 

· Limiting Representation – MR 1.1: A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation. 
· Comment [5] to MR 1.2: Client may not be asked to agree to representation so limited in scope as to violate rule 1.1

· HYPO: Client wants to you to represent them only for trial for $50k, but know cannot represent them on budget given. 

· Can say you’ll perform it cheaply, but cannot go below the bar of competency to stay within the budget. 

· Prospective Malpractice Waiver:

· MR 1.8(h)(1): A lawyer shall not make an agreement prospectively limiting the lawyer’s liability to a client for malpractice unless the client is independently represented in making the agreement. 

· Can have client waive right to malpractice action against you only if they are separately represented by an attorney in that agreement. 

· CRPC 3-400(A): A member shall not contract with a client prospectively limiting the member’s liability to the client for the member’s professional malpractice. 

· Contingency Fee Agreement:

· B&P § 6147(a): The contingency fee agreement shall be in writing and shall include:
· Signatures of attorney and client;

· (a)(1) Statement of contingent %

· Including a statement that the % is not set by law and is negotiable (a)(4)

· MICRA (6146) 

· (a)(2) Statement of how costs work 

· (a)(3) Statement of any other fees for which the client might be liable (ex: counter-claims and costs of defending)

· CRPC 3-410: Except for government attorneys, members must disclose whether or not they have malpractice insurance, in a written fee agreement or by other written communication. 

· B&P § 6147(b): Failure to comply with any provision of this section, (a), renders the agreement voidable at the option of the plaintiff, and the attorney thereupon shall be entitled to collect a reasonable fee. 

· Non-Contingent Fee Agreement:

· B&P § 6148(a): Where it is “reasonably foreseeable” that fees will exceed $1,000, the contract for services in the case “shall” be in writing, and include:

· (a)(1) Description of hourly fees, costs, and charges; 

· (a)(2) Description of general nature of legal services to be provided; and 

· (a)(3) Responsibilities of attorney and client.

· Exception to Necessity for Written Non-Contingent Fee Agreements:

· B&P § 6148(d): 
· (d)(1) Emergency/where writing is impractical;

· (d)(2) Previous fee agreement/same general kind of work;

· (d)(3) In writing that a writing is not required; or 

· (d)(4) Client is a corporation.

· Not included because assume corporation knows more than average person hiring an attorney.

· (e) If terms of 6147 are not complied with, contract is voidable at option of client and attorney only entitled to “reasonable fee,” no contracted rate.

· MR 1.5(b): Scope of representation and fee shall be communicated with the client, preferably in writing. 

· Attorney-Client Relationship?

· Client hires firm #1, firm #1 hires firm #2 for special appearance? 

· Firm #2 has attorney-client relationship with the client if acting on client’s behalf. 

· Client hires ghostwriter to write complaint?

· Generally, and specifically in CA, considered fraud on the court, if you wrote document, it must have your name on it. 

Creation & Maintenance of Attorney-Client Relationship
· Client Identity Issues:
· When client is insured, but attorney is hired by insurance company:
· In CA, client is the insured person, but in some other states, insured is a co-client. 

· Note: Even though lawyer owes duty to client, if lawyer finds out client did something that takes them outside protection of insurance policy, they’re not obligated to tell insurance company, but probably still do it to ensure hired by insurance company again.

· Or generally any situation in which the client is paid by someone other than whom the client represents, e.g. if a parent pays the legal bills for a child. 

· When client is a corporation (MR 1.13): 
· (a) Duty is to the organization, not the individuals.

· Comment [3]: Must take direction from client representative/constituent, subject to disclosure of confidence rules. 

· However, must make loyal disclosure up the ladder (inside the corporation) if:
· (b) Violation of a legal obligation to the corporation; or 

· Likely to result in substantial injury to the corporation

· Disclosure outside the corporation if:

· (c) Reasonably certain to result in substantial injury to corporation and if up the ladder doesn’t work

· (d) Unless hired to investigate/defend an officer 

· (f) Must disclose that the entity is the client if the lawyer knows or should know of adverse interest (Broadcom)

· HYPO: Hired by Getty to investigate bribery, CFO said since you’re our attorney I’ll tell you I did it. Lawyer must stop CFO and explain who represent, and not ask additional questions (no attorney-client privilege with CFO).

· (g) Can represent constituents if explain potential conflicts and get waivers (must receive authorization from someone at organization other than employee hiring the attorney)

· Class actions: 
· Clients don’t know they are “clients” until case resolves
· Even if somehow they did know, lawyer can’t take direction from thousands of clients.

· Settlement issues

· We rely on fact that court must approve of settlement and there’s always a way to opt out.

· When Cannot Establish Attorney-Client Relationship – MR 1.16:

· (a)(1) Violation of MR or other law (conflicts, client insists on illegal conduct, etc.)

· (a)(2) Lawyer’s physical or mental condition materially impairs ability to represent. 

· Accepting Representation:
· MR 6.2: Shall not seek to avoid appoint by a tribunal except for “good cause” such as:

· (a) Violation of MR or other law

· (b) Unreasonable financial burden 

· (c) Cause is so repugnant as to impair relationship (ex: refusing to represent Nazis)

· Comment [1]: Lawyer ordinarily is not obliged to accept a client whose character or cause lawyer regards as repugnant – subject to pro bono responsibility

· B&P 6068(h): It is the duty of a lawyer never to reject, for any consideration personal to himself or herself the cause of the defenseless or oppressed. 

· Effect of Representation – MR 1.2:

· Independence from client’s views or activities 

· Comment [5]: Legal representation should not be denied to people who are unable to afford legal services, or whose cause is controversial or the subject of popular disapproval. By the same token, representing a client does not have to constitute approval of client’s views or activities.

· Safeguarding Client Property:
· Summary of Client Trust Fund Requirements – CRPC 4-100 & MR 1.15:

· Unearned fees/unpaid disbursements must go in Client Trust Fund; unused portion returned upon termination

· Once fees have been earned, shall be withdrawn at the earliest reasonable time

· Client and third parties must be promptly notified when funds received

· Third parties could be people who have liens on the money, e.g. doctor’s lien for medical bills in personal injury suit

· Funds must be promptly delivered to client when fixed and requested by client

· No commingling except for bank fees

· If disputed funds, must be kept separate (MR) or in trust fund account (CRPC 4-100)

· Office must have a lockable “safe” for securities and other tangible “property” delivered by or on behalf of client (or locked room for larger items) – spoliation issues; 
· Interest on client trust account goes to the Bar – funds public interest

· Records for 5 years

· Notes: 

· If you pay an attorney a retainer, the attorney cannot sue you. 

· If make a settlement, check must be made out to client and law firm 

Terminating Attorney-Client Relationship
· Termination of Representation when no Communication from Lawyer or Client:

· MR 1.16 [Comment 1]: Ordinarily, representation is completed when the agreed upon assistance has been concluded. 

· Otherwise, need either:

· Act of the client indicating an unmistakable purpose to sever relations; or

· Withdrawing attorney must give a client clear and unambiguous notice of the attorney’s intent to withdraw. 

· Hanlin v. Mitchelson: P retained D to represent her in arbitration. P unhappy with arbitration award, wanted D to appeal, and kept urging him via telephone, mail, and telegraph to appeal. D offered to seek to reopen arbitration, but wouldn’t give her a refund, and she owed his firm 6.5k. P filed suit against D for negligence and malpractice, among others. 

· Holding: The status of the attorney-client relationship was unclear. 
· Client’s Rights to Fire Attorney: 
· Client has the absolute right to discharge lawyer at any time and for any reason. 

· MR 1.16 [Comment 4]: A client has the right to discharge a lawyer at any time, with or without case, subject to liability for payment of the lawyer’s services. 

· MR 1.16(a)(3): Mandatory withdrawal if lawyer is discharged. 

· Issues:

· MR 1.16 [Comment 3] – Appointed Counsel in Criminal Case: Withdrawal ordinarily requires approval of the appointing authority
· MR 1.16 [Comment 6] – Clients with Diminished Capacity: Should make special effort to help client consider the consequences and may have to take it up with the court. 

· Tactical:

· MR 1.16(c) – No discharge allowed on eve of trial 

· Hook v. Superior Court – Discharge allowed, no continuance given

· Contingent fee, prior to verdict 

· Issue: Retaining lien for unpaid fees

· Termination: 

· MR 1.3 [Comment 4]: Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry through all matters undertaken for a client. 

· CRPC 3-700:

· (A)(1) If permission for termination of employment is required by the rules of the tribunal, a member shall not withdraw from employment in a proceeding before that tribunal without its permission. 

· (A)(2) A member shall not withdraw until the member has taken reasonable steps to avoid reasonably foreseeable prejudice to the rights of the client, including giving due notice to the client, allowing time for the employment of other counsel
· Mandatory Withdrawal:

· MR 1.16(a): A lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:

· (1) Representation will result in violation of the rules of professional conduct or other law; 

· Note: Mandatory if know it will result in violation, permissive if reasonably believes, i.e. might, or has used (in the past) 

· (2) Lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent; 

· (3) The lawyer is discharged

· CRPC 3-700(B): 

· (1) Member knows or should know that the client is bringing the action or asserting a position in litigation or on appeal without probable cause and for purpose of harassment or malicious injury. 

· (2) Member knows or should know that continued representation will result in violation of these rules or of the State Bar Act. 

· (3) Member’s physical or mental condition makes it unreasonably difficult to carry out representation effectively.
· Permissive under (C)(4) if just difficult. 

· Permissive Withdrawal:

· MR 1.16(b): A lawyer may withdraw from representation if:

· (1) Withdrawal can be accomplished without material adverse effect on the interests of the client;

· (2) Client persists in court of action involving the lawyer’s services that lawyer reasonably believes is a crime or fraud’ 

· (3) Client has used lawyer to perpetrate a crime or fraud;

· (4) Client insists on taking an action the lawyer believes is repugnant or with which lawyer has fundamental disagreement

· (5) Client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services after reasonable notice

· (6) The representation will result in unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client

· (7) Other good cause exists

· CRPC 3-700(C): A member may not withdraw unless:
· (C)(1) The client:

· (a) Insists upon presenting an untenable argument;

· (b) Seeks to pursue and illegal course of conduct;

· (c) Insists the member pursue a course of conduct that is illegal or one that is prohibited by these rules of the State Bar Act;

· (d) By other conduct makes it unreasonably difficult for effective representation;

· (e) In non-lawyer litigation, insists lawyer engage in conduct contrary to lawyer’s judgment; or 

· (f) Breaches fee obligation 

· (C)(2) The continued employment is likely to result in a violation of these rules or of the State Bar Act.

· (C)(3) The inability to work with co-counsel indicates that the best interests of the client will be served by withdrawal; 

· (C)(4) The member’s mental or physical condition makes it difficult for effective representation; 

· (C)(5) Client knowingly and freely assents to termination; 

· (C)(6) In litigation, or before other tribunals requiring permission to withdraw, lawyer has good faith belief that the tribunal will allow withdrawal. 

· Duties Upon Termination:

· Lawyers must:

· Take reasonable steps to protect client’s interests and avoid prejudice to client, e.g. sufficient notice, sufficient time to retain other counsel (MR 1.16(d); CRPC 3-700(A)(2))

· Return unpaid fees/expenses and client papers (MR 1.16(D); CRPC 3-700(D))

· Retaining lien issue (not allowed in CA)

· Continue duties of confidentiality 

· Misc. Issues:

· Can a lawyer sue his/her firm for wrongful termination? 

· Generally no because employee is at will, BUT

· Yes in CA (in-house counsel case)

· Can sue under certain statutes such as Title IX

· Can a law firm restrict the practice of a departing lawyer, i.e. covenants not to compete?

· Probably not – MR 5.6(a); CRPC 1-500; B&P 6600

· Clients right to choose a lawyer is a fundamental right 
Attorney Liability
· Theories of Attorney Liability:

· Negligence 

· Breach of Contract

· Breach of Fiduciary Duty

· Intentional Torts – fraud, conversion, etc. 

· Negligence Claim:

· Elements of Professional Negligence Claim:

· Duty – Most courts say standard of care is that degree of skill, diligence, and knowledge commonly possessed and exercised by a reasonable, careful and prudent lawyer in the practice of law in the jurisdiction under similar circumstances. 
· Togstad Case: Man’s wife goes to talk to attorney about possible medical malpractice claim. P said at conclusion of meeting attorney said he didn’t think there was a legal case and he would discuss with his partner. Attorney never got back to her so she figured that there wasn’t a case. 

· Duty arises for an attorney when client-attorney relationship is formed. Duty here under implied representation is degree of care and skill expected of reasonably competent lawyer acting under similar circumstances.

· To whom is duty owed (other than client)?

· Third party beneficiaries in will cases

· Some jurisdictions, direct and intended benefit rule

· Invited reliance (opinion letter, securities offerings)

· P/L statements, annual reports

· Some courts require separate payment to extend duty

· Breach – An attorney who acts in good faith and in an honest belief that his advice are well founded and in the best interest of his client is not answerable for a mere error in judgment for a mistake in a point of law which has not been settled by the court of last resort and on which reasonable doubt may be entertained by well-informed lawyers. 
· Negligence per se based on violation of disciplinary rules: Violation of a rule should not itself give rise to a cause of action against a lawyer nor should it create any presumption in such a case that a legal duty has been breached. But it may be evidence of a breach of the applicable standard of conduct.

· Causation (but for and proximate)

· But For Causation Issues:

· Litigation: Case within the case

· Generally need to show damages would’ve been collectable 

· Transactional Malpractice Case (Viner v. Sweet) Must show either:
· Better Deal, or
· There would’ve been a better deal/more advantageous agreement, and attorney’s failure stopped client from getting a better deal

· No Deal – If client had known this was deal they were getting and not the one attorney promised, a no deal would’ve been more advantageous for client than entering into current deal.

· Problem of proof in proving these tests.  
· Damages 
· Damage Issues in Malpractice:
· Generally victorious plaintiff does not get attorney fees spent in prosecuting malpractice 

· Only fees that victorious plaintiff can get back from malpracticing attorney are the fees they spent to rectify the problem attorney caused.

· Jurisdictional split over whether plaintiff may recover punitive damages in underlying case originally hired attorney for because it’s too speculative of what jurors would have awarded someone in punitives.

· Normally cannot recover emotional distress damages because usually suing someone for economic harm and no personal injuries involved.
· Breach of Fiduciary Duty: 

· Implicates duty of loyalty, honesty, and fidelity, and only those duties.

· Not general competence, so no complete overlap with malpractice. 

· May have different SOL; different remedied, including imposition of constructive trust. 

· Both malpractice and breach of fiduciary duty claims may be brought in same action 

· No “case within a case” requirement. 

· Consequences of Incompetence and Misconduct: 

· Bailey v. Algonquin: In-house counsel is a drunk and basically blows off a case, P tries to vacate default judgment entered against them from attorney’s behavior. 

· Holding: D’s behavior is not excusable and just because don’t have excusable neglect does not mean FRCP 60(b) is a catchall for inexcusable neglect situations. This is inexcusable neglect because P is the one who hired D. 

· Note on Abandonment: Idea that the judgment is entered because the attorney screwed up, that’s under agency theory, but when the attorney-client relationship is severed, attorneys argue it’s not under agency but rather abandoned, and if attorney abandons client then no longer agent, and if no longer agent, courts will allow judgment to be vacated. BUT, courts have now pretty much limited abandonment to when attorney gets disbarred. 
· Clark v. Rowe: Lawyer found negligent and guilty for malpractice, but jury also found the client was contributorily negligent by being 70% at fault. 

· Holding: No recovery because MA had a statute that if >50% at fault, bar on recovery. 

· Note: Contributory negligence doesn’t work in fiduciary duty cases because it’s not negligence, but rather a breach on loyalty. 

· Statute of Limitations:

· CCP § 340.6(a): An action against an attorney for a wrongful act or omission arising in the performance of professional services shall be commences within one year after the plaintiff discovers, or, through the use of reasonable diligence should have discovered, the facts constituting the wrongful acts or commission, or four years from the date of the wrongful act or omission, whichever occurs first. 

· Exceptions – 340.6:

· (2) The attorney continues to represent the plaintiff regarding the specific subject matter in which the alleged wrongful act or omission occurred [continuing representation rule];

· Have this exception because don’t want attorneys stringing out clients and make them think that they’re fixing situation until SOL runs and client is screwed. 

· (3) Willful concealment – tolls the statute; 

· (4) Plaintiff’s legal or physical disability 

· Question regarding statute of repose v. accrual – SoR: Sometimes court will say because of what client has done, even though statute hasn’t run, going to say client put situation in one of repose (i.e. neglect/forgot about it), so therefore client barred from suing.

· Ineffective Assistance of Counsel: 
· General Test Under Strickland: The benchmark for judging any claim of ineffectiveness must be whether counsel’s conduct so undermined the proper functioning of the adversarial process that the trial court cannot be relied on as having produced a just result. 
· Strickland Two-Part Test:
· (1) Serious Error/Deficiency Requirement: Defendant must show that counsel’s performance was deficient… that counsel made errors so serious that counsel was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendment; and 
· (2) Prejudice Requirement: The deficient performance prejudices the defendant via a showing that counsel’s errors were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable. 

· Unless a defendant makes both showings, it cannot be said that the conviction or death sentence resulted from a breakdown in the adversarial process that render the result unreliable. 

· Serious Error Under Strickland: Convicted D making ineffective assistance claim must identify the acts or omissions of counsel that are alleged not to have been the result of reasonable professional judgment. The court must determine whether, in light of all the circumstances, the identified acts or omissions, were outside the wide range of professionally competent assistance.

· Factors in Judging Serious Error:

· Counsel is strongly presumed to have rendered adequate assistance and made all significant decisions in the exercise of reasonable professional judgment;
· No list of rules of conduct possible; ABA rules are guides; 

· Judicial scrutiny of counsel’s performance must be highly deferential;

· Heavy measure of deference to counsel’s judgments; 

· Strategic choices made after thorough investigation of law and facts are virtually unchallengeable; 

· Strategic choices made even without thorough investigation are okay if decision not to investigate thoroughly itself was reasonable, and we will presume that it was. 

· Prejudice Under Strickland: 
· Conviction: The defendant must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different. A reasonable probability is a probability sufficient to undermine confidence in the outcome. 
· Death Penalty: Whether there is a reasonable probability that, absent the errors, the sentencer – including an appellate court, to the extent it independently reweighs the evidence – would have concluded that the balance of aggravating and mitigating circumstances did not warrant death. 
· Note: A court need not determine whether counsel’s performance was deficient before examining the prejudice suffered by the defendant. 

· Test For Actual Innocence: In order to establish actual innocence, the convicted criminal must obtain reversal of the conviction, or other exoneration, by post-conviction relief. Further, such party must file that case within the limitations period for legal malpractice claims, even if post-conviction relief has not yet been obtained. 

· Unless can show you’re innocent, no monetary relief, only Strickland new trial relief.

· Responsibilities of Law Partner or Supervisory Attorney – MR 5.1:
· (a) A partner in a law firm, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the rules of professional conduct, 

· (b) A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the rules of professional conduct. 

· (c) A lawyer shall be responsible for another lawyer’s violation of the rules of professional conduct if:

· (1) The lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or

· (2) The lawyer is a partner or has comparable managerial authority or has direct supervisory authority and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take remedial action. 

· MR 5.2: 
· (a) A lawyer is bound by the rules of professional conduct notwithstanding that the lawyer acted at the discretion of another person;

· (b) A subordinate lawyer does not violate the rules of professional conduct if that lawyer acts in accordance with a supervisory lawyer’s reasonable resolution of an arguable question of professional duty. 

· MR 5.3: With respect to a non-lawyer employed or retained by or associated with a lawyer:

· (a) A partner and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that the person’s conduct is comparable with the professional obligations of the lawyer;

· (b) A lawyer having direct supervisory authority over the non-lawyer shall make reasonable efforts to ensure that the person’s conduct is compatible with the professional obligations of the lawyer.

· (c) A lawyer shall be responsible for the conduct of such a person that would be a violation of the rules of professional conduct if engaged in by a lawyer if:

· (1) The lawyer orders, or with knowledge of the specific conduct, ratifies the conduct involved; or 

· (2) The lawyer is a partner or has comparable managerial authority or has direct supervisory authority and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take remedial action. 
Attorney-Client Privilege & Duty of Confidentiality
· Issues in Attorney-Client Privilege/Work Product Cases:

· (1) Does the privilege/doctrine attach (elements been satisfied?);
· (2) If so, who holds the privilege/doctrine;

· Because only the holder has the right to waive it’ 

· (3) Has it been waived

· Consciously 

· Inadvertently 

· Via apparent authority 

· Work Product (Upjohn; Stewart):

· Elements:
· Work product attaches to a document or other tangible thing – not to a conversation

· Attaches to emails/texts or things that can be reduces to tangible medium

· Created in anticipation of litigation, and not in the ordinary course of business

· Transactional documents in some states, including CA

· By or for party; by or for counsel; or at counsel’s direction  

· Upjohn Case: Company’s employees made questionable payments to foreign officials. Company interviewed employees about case and government requested interview notes handed over. 
· Decision: Government could’ve gotten that information absent undue hardship because they could’ve interviewed the employees themselves.

· When work product attaches, it provides a protection against discovery of the particular document or thing; and not the information on the document or tangible thing (Upjohn).
· Types:

· Pure or Opinion: Consisting of mental impressions of attorney 

· Rarely discoverable, except when waived or put in issue in the case (e.g. in malicious prosecution case, and client says attorney told me I had a good case, then documents containing attorney’s notes would be discoverable)

· Ordinary: Everything else

· Discoverable when: (1) Substantial need for the material; and (2) inability to obtain substantial equivalent by other means.

· Work Product Issues: 

· Selection and Compilation Exception: Third-party documents that attorney picked for client to review in anticipation for litigation is attorney’s work product.
· Experts/Waiver: Only factual parts of documents attorney sends experts are discoverable, used to be waived your privilege whenever sent information to experts for litigation.

· Bad Faith/Waiver: (Some courts held) Materials prepared in anticipation of litigation are not entitled to work product protection because of the unprofessional or improper way they were prepared. 
· Ex: Tobacco companies realized people addicted to nicotine in cigarettes in studies, when got sued for products liability, sent documents where found those findings to attorney so don’t need to turn over.
· Duration: Work product lasts longer than the litigation was prepared for and work product covers materials prepared for anticipated litigation that is different from the case in which the material is sought. 
· Ownership: Most follow rule that material belongs to client, but some courts have recently recognized that a lawyer has interests in preserving their own work product and should have independent right to object to its production. 
· Attorney-Client Privilege:

· Attorney-Client Privilege Attaches to:

· (1) Communications;
· (2) Between lawyer (or those who clients reasonably believe are lawyers) and actual or potential clients;
· (3) Made in confidence;
· Stroh: D was elderly woman, co-defendant with GMC, in depo GMC wanted to find out elicit details of all discussions with her lawyers, argued her daughter’s presence during meetings negated attorney-client privilege. Court said she was elderly and her daughter picked the firm, took her to law office, put her at ease to communicate effectively with counsel, and daughter was in car during accident. 
· Hilary Clinton: Clinton was subpoenaed to appear before grand jury in a case, arrived to court with own attorney and assistant white house counsel, white house lawyers took notes of all her meetings during grand jury proceeding breaks with Clinton, opposing attorney subpoenaed notes, court held no privilege because presence of white house counsel (not her attorney) destroyed privilege. 
· Kovel Doctrine: Accountant’s presence at a lawyer-client meeting didn’t destroy privilege because accounting concepts are foreign language to some lawyers so presence of accountant doesn’t destroy privilege any more than a linguist.
· Public relations consultant not covered because not a helper or necessary party

· Private investigators (and paralegals) considered helpers so privilege extends.

· E-mails on employer computers from personal email accounts not covered because employer computer is their property and they exercise right to review your correspondence 

· (4) For purposes of seeking or obtaining legal advice.
· Not dependent on retention of counsel 

· Lobbyists v. lawyer – must be seeking legal advice, not for doing own independent work 

· Attorney-Client Privilege in Corporate Context: Communications which are:

· Made to or from corporate counsel, acting as such, in order to secure or provide legal advice from counsel, and made at the direction of counsel or corporate superiors;
· Often issue regarding whether business or legal advice 

· Made by corporate employees (at any level) about activities within scope of employee’ duties;

· Not just control group or upper management 

· Considered confidential when made and kept as such after making

· E-mail monitoring by HR and other disclosure issues 

· What is Attorney-Client Privilege:

· Privilege only prohibits compulsory disclosure of protected material under threat of subpoena.
· Privilege is held by the client, but must be asserted by the lawyer when he or she is present.
· When client is corporation: Held by highest level/board of directors

· Privilege survives death of lawyer and, in every state, it also survives the death of client.
· In CA, only survives until estate is wrapped up of individual client.

· Exceptions to Attorney-Client Privilege:

· Crime-Fraud Exception: Services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit a crime or a fraud. 

· Tarasoff Exception: The lawyer reasonably believes the disclosure of any confidential communication relating to representation is necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in the death of, or substantially bodily harm to, an individual. 

· Breach of Attorney-Client Relationship: If the client sues the lawyer (e.g. for malpractice), the filing of the suit acts as an implied waiver of the client’s privilege. 

· Competence of Client to Attested Document: Testimony by a lawyer as to whether a client was competent or not to sign a will or enter into a contract, etc., is not barred by an attorney-client privilege. 
· Waiver Issues:

· Inadvertent Waiver (Rico): 

· Read not more than is necessary to ascertain material is privileged; 

· Immediately notify opposing counsel of his or her possession of privileges materials;

· Attempt to resolve amicably; if that doesn’t work:

· Resort to court for guidance who will use balancing test: Reasonableness of precautions; length of time between disclosure and rectification; scope of disclosure request; fairness 

· Fed. R. Evid. 502:
· (a) Only intentional waivers + documents that in fairness should be considered together in federal proceedings = waiver
· (b) Inadvertence + reasonable preventative steps + reasonable post-waiver actions = no waiver

· No duty to do a post-waiver check
· (c) If waiver made in state proceeding, apply rule most protective of non-waiver in cases governed by Fed. R. Evid.
· (d) Federal court confidentiality order = binding on other cases.
· FRCP 26: Attorney must return, sequester or destroy inadvertently produced, confidential documents.
· MR 4.4(b): A lawyer who receives a document relating to the representation of the lawyer’s client and knows or reasonably should have known that the document was inadvertently sent shall promptly notify the sender. 

· Joint Clients: 

· Waiver by one is not waiver by the other versus third parties.
· Neither can claim privilege against the other in matters of joint client privilege if they sue each other. 
· Waiver by lawyer:
· Actual v. Apparent Authority: If the lawyer discusses what the client said or the what the lawyer said to the client, either say even if there’s not actual authority to waive privilege, there’s apparent authority to waive it so attorneys can waive the attorney-client privilege. 
· Partial: Waiver of a part of a document may require waiver of whole under completeness doctrine.

· Confidentiality:

· MR 1.6(a): A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent. 

· B&P 6068(e)(1): It is the duty of an attorney to maintain inviolate the confidence, and at every peril to himself or herself, to preserve the secrets, or his or her client. 

· Confidences: Communications, which are protected by the attorney-client privilege. 

· Secrets: Information gained during the representation that client has explicitly or implicitly requests to be kept in confidence, and or information, which would be embarrassing or detrimental if revealed. 
· Only exception is Tarasoff.
· CRPC 3-100(A): A member shall not reveal information protected from disclosure by B&P 6068(e)(1) without the informed consent of the client, or as provided in paragraph (B) of this rule.

· HYPO: Your friend asks you about what new cases you’re working on and who’s your client.

· Can tell them generally about the case and the name of your client but not specifics about what’s going on in the case. 

· If person tells you that your client (DUI case) drinks a ton of drinks every night before going home, that info is embarrassing to your client so you cannot tell other people that.
· Exceptions to Confidentiality Rules: 
· MR 1.6 – Limited only to amount necessary to fulfill goal of exception:

· (a) Client’s informed consent; implied authorization to carry out representation

· (b)(4) Secure legal advice about lawyer’s compliance with disciplinary rules

· (b)(5) Established claim or defense on behalf of the lawyer:

· In a controversy between lawyer and client;

· To a criminal or civil claim against lawyer based on conduct in which the lawyer was involved;

· To respond to allegations in any proceeding concerning the lawyer’s representation of the client.

· (b)(6) Comply with court order 

· Death or Substantial Bodily Harm (Tarasoff Exception):

· MR 1.6(b)(1) To prevent reasonably certain death or substantial bodily harm

· B&P 6068(e)(2) May if attorney reasonably believes the disclosure is necessary to prevent a criminal act that the attorney reasonably believes is likely to result in death of, or substantial bodily harm to, an individual. 

· ** Counseling requirement 3-100(B)-(C)

· Spaulding v. Zimmerman – P and D driving in car together, D gets in accident, P sues because of injuries sustained from accident. P examined by 2 doctors, found certain injuries, D had P examined by his own doctor, who found an aneurism. 

· Decision: D’s lawyer cannot tell P about the condition found because they must protect the interests of their own client. 

· HYPO: Enwrong treasurer is whistleblower, tells you all these illegal acts the company is doing, and talking to your firm about what to do. 

· In CA, may go up the ladder and report to higher authorities. 
· Under CA rules, the attorney may withdraw, under MR, attorney must withdraw
· In CA, cannot tell anyone outside the corporation, unless Tarasoff exception applies, because have a duty to maintain inviolate the confidences of the client. 

· Note: Confidentiality duty is broader than attorney-client privilege, so while crime-fraud exception isn’t covered by attorney-client privilege, information is still protected by confidentiality, and if attorney breaks confidentiality subject to discipline. 
· If judge tells you to say information covered by confidentiality, CA Bar says attorney must tell judge although not covered by attorney-client privilege, it’s still confidential, and if attorney needs to go to jail, they’ll go to jail. 

· HYPO: Preparing someone at Enwrong for a deposition, and he said almost had to do depo for another case but good thing I didn’t, because I would’ve had to lie under oath because my boss told me to stash evidence that would’ve proven we were at fault in the case. 

· Don’t have to say anything about this to anyone because this already happened. 

· Up The Ladder Reporting Requirement – MR 1.13(b): If a lawyer for an organization knows that an officer intends to act or refuses to act in a matter related to the representation that is a violation of law that might be imputed to the organization, and that is likely to result in substantial injury to the organization, the lawyer shall refer the matter to higher authority in the organization, including, if warranted to the highest authority that can act on behalf of the organization. 
· Up The Ladder Reporting Permission – CRPC 3-600: Subject to 6068(e), the member may take such actions as appear to the member to be in the best lawful interest of the organization, including:

· (1) Urging reconsideration of the matter while explaining its likely consequences 

· (2) Referring the matter to the next higher authority in the organization, including, if warranted the highest internal authority that can act on behalf of the organization. 

· *** Sarbanes-Oxley rules in class 10 powerpoint
· Whether Attorney-Client Privilege Exceptions Also Confidentiality Exceptions: The State Bar Court has held the duty of confidentiality expressed in B&P § 6068(e) is modified by the exceptions to the attorney-client privilege contained in the evidence code. 

· Cal. Evidence Code § 956: There is no privilege under this article if the services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit a crime or fraud. 

· Loyal Disclosure (Duty Owed to Organization) – MR 1.13(c): If the highest authority that can act on behalf of the organization insists upon or fails to address in a timely and appropriate manner an action, or a refusal to act, that is clearly a violation of law, and the lawyer believes that the violation is reasonably certain to result in substantial injury to the organization, then the lawyer may reveal information relating to the representation, whether or not Rule 1.6 permits such disclosure. 

· MR 1.6(b)(2): A lawyer may reveal information relating to the representation of a client to the extent the lawyer believes necessary to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer’s services. 

· MR 1.6(b)(3): A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary to prevent, mitigate, or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of which the client has used the lawyer’s services. 
· MR 4.1(b): In the course of representing a client a lawyer shall not knowingly:

· (b) Fail to disclose a material fact to a third person when disclosure is necessary to avoid a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6 

· Rule 1.6 uses may, but 4.1 inadvertently makes the may in 1.6 a must.

Interviewing & Counseling
· Components of Counseling:

· Identify Alternatives (present all reasonable alternatives) 

· ADR (be realistic) / strategies 

· Analyze all legal and other consequences 

· Fees/time/hassle/family/job

· Worst case/best case/%/objectives for in between (especially important if settlement offer has been made) 

· Define and get agreement re: good result 

· Client’s decision 

· CR 5-100: 
· (A) A member shall not threaten to present criminal, administrative, or disciplinary charges to obtain an advantage in a civil dispute.
· E.g. Cannot send a letter to other side saying if you don’t settle with me, I’m going to refer you to the state bar, DA, authorities, etc. 

· This is limited to a bar member, so client can send letter saying this 

· CANNOT be an actual threat (“I’m going to report you unless…”)

· BUT CAN make implicit threats (“This is to inform you that my client will report you to the state bar on October 15”) 
· Not saying you’re willing to negotiate the reporting, so technically made in terms of a factual statement 
· (B) As used in paragraph (A), The term “administrative charges” means the filing or lodging of a complaint with federal, state, or local governmental agency which may order or recommend the loss of a license, or may impose or recommend the imposition of a fine, pecuniary sanction or other sanction of a quasi-criminal nature, [excluding those things that must be reported]
· (C) As used in paragraph (A) of this rule, the term “civil dispute” means a controversy or potential controversy over the rights and duties of two or more parties under civil law, whether or not an action has been commenced, and includes an administrative proceeding of a quasi-criminal nature pending before a federal, state or local governmental agency.

· MR 4.1: In the course of representing a client a lawyer shall not knowingly: 

· (a) Make a false statement of material fact or law to a third person; or 

· (b) Fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6

· [Comment 2]: Whether a particular statement should be regarded as one of fact can depend on the circumstances. Under generally accepted conventions in negotiation, certain types of statements ordinarily are not taken as statements of material fact. Estimates of price or value placed on the subject or a transaction and a party’s intentions as to an acceptable settlement of a claim are ordinarily in this category.
· E.g. can lie to the other side about what your client’s actual bottom line number is during settlement negotiations 
· MR 8.4: It is professional misconduct for a lawyer to:

· (c) Engage in conduct involving dishonesty, fraud, deceit, or misrepresentation

· (d) Engage in conduct that is prejudicial to the administration of justice 

· B&P § 6090.5: 

· (a) It is a cause for suspension, disbarment, or other discipline for any member, whether as a party or as an attorney for a party, to agree or seek agreement, that:

· (1) The professional misconduct or the terms of a settlement of a claim for professional misconduct shall not be reported to the disciplinary agency.

· (2) The plaintiff shall withdraw a disciplinary complaint or shall not cooperate with the investigation or prosecution conducted by the disciplinary agency.

· (3) The record of any civil action for professional conduct shall be sealed from review by the disciplinary agency.

· (b) This section applies to all settlements, whether made before or after the commencement of a civil action.

·  E.g. If settling a malpractice case, cannot get an agreement that your ex-client won’t report you to state bar if you pay them more money in the settlement. 
Advertisements & Solicitation
· Advertisements:

· (1) A communication directed at the public;

· (2) By the lawyer or made on his or her behalf;

· (3) With the purpose or effect of making the public aware of the availability of the lawyer’s services.

· This element is what sparks most arguments. 

· Some of the types of media that are included, so long as the individual communication meets the test, include:

· Stationary, letterhead, signs, business cards, brochures, etc. regarding lawyer/law firm

· Bus bench ads 

· Newspaper, TV, radio, internet banner ads

· Web sites

· Firm names

· Letters 

· Blogs

· Solicitation: 

· (1) Face to face, (direct) telephone, or real time electronic contact;

· With an ad, can just throw it away, cannot do the same with face-to-face solicitation. 

· (2) Initiated by, or at direction of, the lawyer;

· (3) To a non-lawyer with whom the lawyer has no family or prior professional relationship;

· Cannot be liable to current client for solicitation

· (4) With the significant motive of pecuniary gain by the lawyer (Ohralik)
· Prohibited Solicitation: Seeking employment from a prospective client when a significant motive for the lawyer’s doing so is the lawyer’s pecuniary gain. 
· A lawyer who is found to have engaged in solicitation is subject to bar sanctions, not malpractice. 
· Bates v. State Bar of Arizona Case: 

· 1. Regulation banning truthful, non-misleading, non-deceptive advertising violated First Amendment protections of commercial speech (“‘truthful’ newspaper advertising of a lawyer’s price for ‘routine legal services’ may not be restrained”) 

· 2. State’s interest in professionalism and public service “are not in and of themselves an adequate answer to constitutional challenge.”

· 3. Advertising is not “inevitably misleading” even though much legal work is individualized/unique.  Fixed prices for fixed services can be done, and public is benefited by price information, not harmed as Bar claimed (Bar claimed public harm if only choose lawyer by means of price – but no evidence that this was so)

· 4. No evidence that quality of legal services will decrease just by virtue of advertising or fixed price fee

· 5. No evidence that ads will stir up litigation, and if it does, it is better to have wrongs redressed than have a victim suffer in silence.

· 6. Reasonable time, place and manner regulations are constitutionally acceptable, as per commercial speech test at the time (Virginia Board of Pharmacy)
· In Re R.M.J. Case: 
· Advertising in newspapers, periodicals, yellow pages and telephone directories OK, but attorney limited to only “approved” information (10 categories), which included:

· Name, address, area of practice (limited in number (23)) and specific wording for each), office hours, foreign language capability, fee schedule, credit, and a few other things.

· General client mailings prohibited, and even on mailings to fellow lawyers, clients, personal friends and relatives, only certain things permitted.

· Fixed fee allowed for only 10 “routine” services;

· Disclaimers of certification of expertise following listed areas of practice if the attorney had not been officially “certified” in that area by the State Bar.

· Holding: (1) What was contained in the advertisement was true so he wasn’t being misleading, and (2) the Advisory Committee suggests no substantial interest in saying practice areas in one way rather than another way. With mailings, it wasn’t misleading, but there was a substantial governmental interest in preventing these mailings, however, could’ve gone about furthering this interest in less restrictive way. 
· Test for Violation of First-Amendment with Attorney Advertising (Central Hudson Gas & Electric):

· (1) To gain constitutional protection, the commercial speech must concern lawful activity and not be deceptive or misleading.    

· (2) If constitutionally protected, state must show any regulation that restricts speech is based on a substantial governmental interest.  

· If (1) and (2) are met, then State must show the regulation:

· Directly advances the governmental interest; and
· Is not more extensive than necessary to serve that interest (less than the “narrowly tailored” test of strict scrutiny but very close to the “reasonable fit” of intermediate scrutiny).

· Examples of advertising regulations struck by the U.S. Supreme Court:

· Struck regulation saying cannot advertise any award other than certification given by the Bar, (so long as given by independent body without fee) – Allowed “‘Certified Trial Specialist’ by National Board of Trial Advocates” because, among other things, it identified awarding agency. 

· No disclaimer needed when said, “Certified Financial Planner.” 

· Struck advertisement against all “self-laudatory statements” – allowed an ad that a lawyer received Martindale-Hubbell’s “highest rating” 
· MR 7.1 (Advertising): A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services. A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading. 
· MR 7.4: 

· (a) A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law; 

· (b) Lawyer admitted before PTO can use designation “Patent Attorney”;

· (c) Lawyer engaged in admiralty practice can use the designation, “Proctor in Admiralty”;

· (d) Lawyer cannot state or imply certification in a particular field of law unless:

· (1) Certified by an organization approved by appropriate state agency or accredited by ABA, and non-fee based; and 
· (2) Name of certifying organization is clearly identified. 

· CR 1-400 “Standards” Regarding Advertising (Rebuttable Presumptions): Rebuttable presumptions means if lawyer has these, they’re presumed to be in violation of the rules. 
· (1) No “communications” with any “guaranties, warranties, or predictions regarding the result of the representation”  (see also B&P 6157.2(a))

· (2) No “testimonials” or “endorsements,” “unless a disclaimer that says the ad does not constitute guarantee, warranty or prediction in a particular matter”  (B&P 6157.2(2)-(3))

· (5) No “communication” which doesn’t have the word “advertisement” or “newsletter” on it and its envelope, except “professional announcements” 

· Professional Announcements Ex: Announce new office, or attorney joined new firm. 

· Firm Name Rules:

· (6) Cannot state or imply a relationship with government agency or public non-profit legal services organization;

· (7) Must have actual relationship with a lawyer if one is stated or implied (deceased lawyers OK);
· (8) Must have an “of counsel” relationship if one is stated or implied;
· (9) Cannot be known by different trade names or firm names at same time in the same community.
· (12) No communication which does not identify “the name of the member responsible for it.” (With firms, at least one member has to be identified)

· (13) No dramatization without disclaimer. 

· (14) No communication that sates or implies “no fee w/o recovery” unless it also states whether or not the client will be liable for costs

· (15) No communication implying member is able to provide services in a language other than English unless the member can speak that language, or it is disclosed that the person who speaks such language is not a member.

· (16) A communication which states a fee for a service must be provided by the member at that fee for at least 90 days after the communication or longer depending on medium, e.g., yellow pages, 1 year.

· MR 7.5: 

· (A) “A lawyer shall not use a firm name, letterhead, or other professional designation that violates Rule 7.1”  [i.e. meaning letterheads or firm names that are false or misleading] 

· A trade name can be used “if it does not imply a connection with a government agency or charitable legal services organization”
· Ex: Cannot call your firm Department of Justice and cannot say Brain & Associates if he’s a solo practitioner because that’s misleading. 
· (B) If firm has offices in more than one jurisdiction, can use same name in all so long as it’s indicated which attorneys are not licensed to practice in certain jurisdictions 

· (C) Name of a lawyer holding public office shall not be used “during any substantial period in which the lawyer is not actively and regularly practicing with the firm”

· (D) Can state you are partnership or other type of entity only if that is the fact.
· HYPOS: 

· Case finally over. Unanimous verdict! Celebrating tonight. 

· Not advertisement because not offering services 
· Another great victory in court today! My client is delighted. Who wants to be next?

· Yes, advertising, because offering services 
· Won a million dollar verdict. Tell your friends and check out my website.

· Yes, advertisement. 
· Won another personal injury case. Call me for a free consultation.

· Yes, advertisement. 
· Just published an article on wage and hour breaks. Let me know if you would like a copy.

· No because it’s just giving information to people
· Ohralik Case: Knew acquaintance got into accident, went to her parents and said willing to represent daughter, parents said that’s her decision since she’s 18, he went to her hospital room and talked to her about representation, and also went to girl she was in the car with to seek her out as a client. 
· Holding: Commercial speech has been afforded a limited measure of protection under the first amendment, and in-person solicitation by a lawyer of remunerative employment is a business transaction in which speech is an essential but subordinate component – i.e. lowers the level of judicial scrutiny. State has a legitimate and compelling interest in preventing those aspects of solicitation involving fraud, undue influence, intimidation, etc. D argued has to prove he specifically did something/caused harm, and none of the evils present in state’s interest was present in his conduct. Court held that where harm from solicitation is likely to occur, absence of explicit proof or finding of harm/injury is immaterial, so it’s appropriate for state to prevent harm from solicitation before it occurs. 

· Unlike advertising, in-person solicitation may exert pressure and often demands an immediate response, without providing an opportunity for comparison or reflection; there’s no opportunity for intervention or counter-education by agencies of the bar, supervisory authorities, or persons close to solicited individual. Substantive evils of solicitation: Stirring up litigation, assertion of fraudulent claims, debasing the legal profession, and potential harm to the solicited client in the form of overreaching, overcharging, underrepresentation, and misrepresentation. 

· Primas Case (holding): A lawyer who engages in solicitation as a form of protected political association generally may not be disciplined without proof of wrongdoing that the state constitutionally may proscribe. Lawyer in this case was a legal consultant for non-profit corporation and coordinating lawyer with ACLU, who met with a group of women who had been sterilized/hospitalized after getting an IUD. 

· With this case and Ohralik case, there was a chance of attorney getting money in both cases, but in Ohralik, his primary purpose was to get money, and in this case that was not lawyer’s primary purpose, this was a political idea of punishing some corporation who had done something wrong, and political speech is a core first amendment right – even though the case may prove to be remunerative, it’s not the primary goal. 
· MR 7.3 (Solicitation):

· (a) A lawyer shall not by in-person, live telephone, or real-time electronic contact solicit professional employment when a significant motive for the lawyer’s doing so is the lawyer’s pecuniary gain, unless the person contacted is:

· (1) A lawyer; or

· (2) Has a family, close personal, or prior professional relationship with the lawyer. 

· [Comment 4]: There is far less likelihood that a lawyer will engage in abusive practices against an individual who is a former client, or with whom the lawyer has a close personal or family relationship, or in situations in which a lawyer is motivated by considerations other than the lawyer’s pecuniary gain. Nor is there a potential for serious abuse when the person contacted is a lawyer.

· (b) A lawyer shall not solicit professional employment from a prospective client even when not otherwise prohibited by paragraph (a), if:

· (1) The prospective client has made known to the lawyer a desire not to be solicited;

· (2) The solicitation involves coercion, duress or harassment. 

· (c) Every written, recorded, or electronic communication from a lawyer soliciting professional employment from a prospective client known to be in need of legal services in a particular matter shall include the words “Advertising Material” on outside of the envelope, if any, and at the beginning and ending of any recorded or electronic communication, unless the it is to another lawyer or family member, close personal friend or past client.

· I.e. need to have “advertisement” or “newsletter” printed on the envelope of an advertisement letter.
· CR 1-400:

· (B) “Solicitation” means any communication:

· (1) Concerning the availability for professional employment by the member or a law firm in which a significant motive is pecuniary gain; and 

· (2) Which is 

· (a) Delivered in person or by telephone

· CR 1-400 v. MR 7.3: MR allows you to advertise by calling person via a robot or automated recording and CA rule prohibits any telephone advertising. 

· (C) A solicitation shall not be made to a prospective client with whom the member or law firm has no family or prior professional relationship, unless the solicitation is protected from abridgement by the Constitution. A solicitation to a former or present client in the discharge of a member’s or law firm’s duties is not prohibited. 

· Note: Under model rules, can solicit another lawyer, under this rule, no exemption for trying to solicit another lawyer. 

· [Solicitation under 1-400] – 1-400(D)(1): A communication or solicitation shall not:

· (1) Contain any untrue statement 

· (5) Be transmitted in any manner which involves intrusion, coercion, duress, compulsion, intimidation, threats, or vexatious or harassing conduct. 

· Some states just have rules that say cannot engage in coercive, intimidating, duress solicitation – rationale is that attorneys only get punished for this type of solicitation anyways.

· 1-400 Standards (Rebuttable Presumption Against):

· (3) Communication delivered to potential client whom the member knows or should reasonably know is in such a physical, emotional, or mental state that he or she would not be expected to exercise reasonable judgment in the selection of counsel;

· (4) Communication transmitted at the scene of an accident or at or in route to a hospital, emergency care center or other health care facility.

· (5) Communication which doesn’t have the word “advertisement” or “newsletter” on it and its envelope, exception profession announcements. 
· Florida Bar v. Barratt: Guy who hired paralegal who dressed up as a priest and went to hospital and solicited clients. Fired him when people started looking into what was happening, but still solicited clients.
· Attorney was disbarred – this was all considered communication made on behalf of a lawyer. (If attorney uses a runner to get a retainer agreement, effect of the retainer agreement will be void)

· Zauderer Case: Attorney took out a general ad in the paper regarding women who used IUDs, signed up 106 clients. 

· This was more specific advertising, whereas Bates was more general. Targeted ad will only be of interest to a subset of the general public. 

· Shapero Case: Sent mailings to people who’s house was foreclosed on, mailings said can help you stop your foreclosure. 

· Holding: This is allowed. Here, even though directed to subset of people, they can still throw away the letter, in Ohralik, they couldn’t remove him from the hospital room. Since people can avoid the solicitation, court says this seems more like advertising and will be protected. 

· This ruling has been interpreted by courts to extend to targeted emails.

· Big difference between ads and in-person solicitation is that you cannot regulate or find out the exact truth of what was said in in-person solicitation (he said she said), and also the difference in invasion of privacy – very little from mailed letters, a lot of invasion with face-to-face. 

· Went For It, Inc. Case: Florida Bar had rule saying cannot engage in direct mailing within the first 30 days of a mass disaster. Did 2-year study basically showing people got super pissed from these direct mailings in these situations. 

· Holding: There is specific, concrete evidence supporting the Bar’s interest, and Bar’s way of addressing this interest is not more extensive than necessary to advance that interest. Not too excessive because the rule is sufficiently tailored, the 30 days is limited amount of time, and attorneys can still engage in general newspaper/yellow pages, etc. advertising. 

· Note: Plaintiff’s lawyers don’t like this case because court’s holding only says plaintiff’s lawyers cannot engage in this type of solicitation, but doesn’t talk about defense lawyer’s doing the same, so a lot of insurance attorneys approach these victims earlier than 30 days telling them to settle. 

· An attorney can give talks to, for example, the chamber of commerce on the difference between criminal and civil litigation in the hopes people will hire attorney to be lawyer. This will not be considered solicitation unless attorney walks up to someone and says “let me handle this matter.”
· HYPO: Attorney A is a small firm practitioner in criminal defense law who writes a stand-alone blog entitled “Perry Mason?  He’s Got Nothing on Me!”  The most recent post, which is typical in content and tone to virtually all the posts, begins, “I won another case last week.  That makes 50 in a row, by my count. Once again, I was able to convince a jury that there was reasonable doubt that my client – who had tested positive for cocaine when pulled over by the local constabulary for erratic driving – was completely unaware of the two-kilo bag of the same substance in her trunk. They were absolutely mesmerized by my closing argument.  Here’s to the American justice system!” The blog does not invite readers to contact Attorney A, but it does identify Attorney A as “one of California’s premiere criminal defense lawyers,” and his name appears as a hyperlink to his law firm’s professional web page. 

· Virginia Supreme Court said this was an advertisement because it was an implied invitation that essentially attorney was a great litigator and people should contact him for drunk driving case. 
· HYPO: Attorney B is a member of a law firm focusing on trusts and estates law and litigation that maintains a firm website identifying the types of services the firm provides, the background and experience of the firm’s lawyers, testimonials from firm clients, and other similar information.  One page of the website, indistinguishable from the other pages in layout and features, is designated as a “blog,” both on the page and in the related menus linking to it. The “blog” contains a series of articles written by Attorney B and the other lawyers of the firm on topics of potential interest to the firm’s clients, such as changes in tax law, the distinctions between and advantages of wills versus trusts, and similar matters.  Each post concludes with the statement, “for more information, contact” the author of the particular post.  

· Website is an ad, so a blog on the website that’s indistinguishable from the website, is an ad. 
· HYPO: Attorney C is a solo practitioner in family law who writes a blog on family law issues.  The blog consists primarily of short articles on topics of potential interest to other family law practitioners and divorcing couples, such as special considerations in high-asset divorces, recent legislative developments in child and spousal support laws, and an explanation of custody law when one former spouse moves to another state. Attorney C’s primary purpose in blogging is to demonstrate his knowledge of family law issues, and thereby to enhance his reputation in the field and increase his business, but even though the blog includes a hyperlink to his professional web page, the blog postings do not describe Attorney C’s practice or qualifications, and contain no overt statements of Attorney C’s availability for professional employment. However, several of the blog posts end with the admonition that if the reader has questions about his or her divorce, they should contact Attorney C.

· Once talk about your particular case, then it’s an ad. Key is about saying his/her divorce, if just said divorce in general, wouldn’t be an ad. 
· MR 7.6: A lawyer or law firm shall not accept a government legal engagement or an appointment by a judge if the lawyer or law firm makes a political contribution or solicits political contributions for the purpose of obtaining or being considered for that type of legal engagement or appointment. 

· E.g. cannot donate money if it’s for purpose of, for ex., getting on list of approved attorneys for handling matters; if attorney can prove just wanted to support judge’s election, then it’s fine. 

Attorney’s Fees
· MR 1.5(a): A lawyer shall not charge and unreasonable fee. The factors to be considered in determining the reasonableness of a fee include:

· (1) Time and labor; novelty and difficulty of questions; skill required to perform properly;

· (2) Likelihood if apparent to client that acceptance of this matter will preclude other employment by lawyer;

· (3) Customary fee in locality for similar matter;
· (4) Amount involved and results obtained;
· (5) Time or other limitations imposed by the client;
· (6) Nature and length of relationship w/ client;
· (7) Experience, reputation, and ability of lawyer;

· (8) Whether the fee is fixed or contingent.

· MR 1.1: A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation. 
· [Comment 2]: A lawyer can provide adequate representation in a wholly novel field through necessary study.

· [Comment 4]: A lawyer may accept representation where the requisite level of competence may be achieved by reasonable preparation. 

· Can get competent through study, but cannot bill a client if you take a ton of time to learn particular area of law (i.e. can only charge for a little time). 
· CRPC 4-200: 

· (A) A member shall not enter into an agreement for, or collect, an illegal or unconscionable fee.

· (B) Unconscionability shall be determined on the basis of the facts and circumstances existing at the time the agreement was entered into except where the parties contemplate the fee will be affected by later events. Factors in determining unconscionability:

· (1) Amount of fee in proportion to value of services performed;

· (2) Relative sophistication of client;  (Joe Jamail)

· (3) Novelty and difficulty of issues/skill required to perform services properly;

· (4) Likelihood, if apparent to client, that attorney will have to turn down other work;
· (5) Amount involved and results obtained;
· (6) Time limits or other conditions imposed by client;
· (7) Nature and length of relationship w/ client;
· (8) Experience. Reputation and ability of member;
· (9) Fixed or contingent fee;
· (10) Time and labor required;
· (11) Informed consent of client to the fee.

· Fordham Case: Operating under the influence case. Attorney and defendant’s father knew each other as acquaintances, father was talking to attorney’s wife and she referred him to her attorney husband. Attorney said he charges on hourly fee and isn’t knowledgeable about OUI’s but will learn about the practice area and represent son. Expert witnesses testified that average amount of hours spent on similar case is about 30-40, attorney billed client for like 250 hours.
· ABA Formal Opinion 93-379: The lawyer who has agreed to bill on the basis of hours expended does not fulfill her ethical duty if she bills the client for more time than she actually spent on the client’s behalf. Questions of multiple tasking should be viewed not from the perspective of what the client could be forced to pay, but rather from the perspective of what the lawyer actually earned.
· A lawyer who spends four hours of time on behalf of three clients has not earned twelve billable hours. 

· If, by some fortuity of scheduling, the lawyer is able to serve more than one client during the time period, the lawyer is obliged to pass the benefits of these economies on to the client.  

· A lawyer who flies for six hours for one client, while working five hours for another, has not earned eleven billable hours. 

· A lawyer who is able to reuse old work product has not re-earned the hours previously billed and compensated when the work product was initially created.

· Restatement of the Law Governing Lawyers § 35:
· Comment (b): Contingent fees perform three variable functions:

· (1) Enable parties who could not otherwise afford to do so, to retain lawyers to protect their legal rights; 

· (2) Give lawyers additional incentive to win cases and to encourage only those clients with meritorious cases to bring them; 

· (3) Spread the risk of losing between lawyer and client. 

· Comment (c): Large contingent fees unearned by either effort or a significant period or amount of risk are unreasonable. 
· Gagnon Case: If court thinks a lawyer got too good of a deal and rewrites the contingency fee contract, that is not allowed. 

· Culpepper Case: Settlement offer comes in, lawyer says take it, lawyer quits, client takes case to trial, and client loses. Lawyer files suit that he wants his contingency money based the amount he would’ve gotten from settlement. Court said couldn’t recover.
· MR 1.5(d)(2) – Contingent Fees in Criminal Cases: A lawyer shall not enter into any arrangement for, charge or collect:
· (A) A contingent fee for representing a defendant in a criminal case. 

· Fogarty Case: Concern is that an attorney would be more willing to take a case to trial rather than take a plea deal if agreement is that he only gets paid for getting an acquittal. 

· Note: You cannot be paid by a criminal client with their laundered, tainted money. 

· MR 1.5(d)(1) – Contingent Fees in Family Law: A lawyer shall not enter into any arrangement for, charge or collect any fee in a domestic relations matter, the payment of which is contingent upon the securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof. 
· Rationale is that lawyer’s shouldn’t be in the business of encouraging divorce. 

· Under MR, lawyer MAY have a contingency fee agreement if suing for past debt that client is owed (i.e. past due child support or alimony). 
· CA does NOT have a rule about contingency fees in family law cases nor criminal cases. 

· MR 1.5(e): A division of a fee between lawyers who are not in the same firm may be made only if:

· (1) The division is in proportion to the services performed by each lawyer or each lawyer assumed joint responsibility for the representation; 

· (2) The client agrees to the arrangement, including the share each lawyer will receive, and the agreement will be confirmed in writing; and
· (3) The total fee is reasonable. 

· HYPO: Take a case, realize over your head, approach big firm and say I’ll give you case for 25% of proceeds – if both attorneys and client agree to deal, then allowed, if doesn’t, it will be divided based on the proportion of services performed by each lawyer.
· Galanis Case: When there are 2 attorneys, both of whom take the case on contingency, client fires the first attorney midway through case, then hires a second attorney. All lawyers will get some sort of compensation, generally agreed upon between them and the client, but if don’t agree, file motion with the court and judge considers how much each lawyer will get based on value they added to the case. 
· In cases where the attorneys have a different contingency fee percentage, they divide up the money the second lawyer received based on their agreed upon contingency fee (e.g. lawyer 1 = 30%, lawyer 2 =10%, both lawyers must split the 10% from the award). 
· CRPC 2-200:

· (A) A member shall not divide a fee for legal services with a lawyer who is not a partner of, associate of, or shareholder with the member unless:

· (1) The client has consented in writing thereto after a full disclosure in writing [including fact of division and its terms]

· (2) The total fee charged by all lawyers is not increased solely by reason of division of fees and is not unconscionable. 

· **In above HYPO, allowed to split fees if client consented in writing. 

· Policy for this rule is that we want to make it easy for an attorney who doesn’t have experience to give up a case to someone who does – want client to be represented by an attorney who is able and competent to represent them in a case. 

·  (B) Except as permitted in (A), a member shall not compensate, give, or promise anything of value to any lawyer for the purpose of recommending or securing employment of the member or member’s law firm, or as a reward for having made a recommendation resulting in employment. A member’s offering or giving of a gift or gratuity to any lawyer who has made a recommendation resulting in employment shall not of itself violate this rule, provided the gift or gratuity was not offered in consideration of any promise, agreement or understanding that such gift or gratuity would be forthcoming or that referrals would be made or encouraged in the future. 
· As long as it’s a gift, it’s okay, but never really that simple. 

· Rationale: Don’t want agents of law firms referring people to firms solely because they’re getting paid. 

· MR 7.2(b): A lawyer shall not give anything of value to a person for recommending the lawyer’s services, except that a lawyer may:

· (2) Pay the usual charges of a legal service plan or a not-for-profit or qualifies lawyer referral service (i.e. if lawyers.com refers someone to you, you can pay to have the client referred to you); 

· (4) Refer clients to another lawyer or nonlawyer professional pursuant to an agreement not otherwise prohibited by these rules that provides for the other person to refer clients or customers to the lawyer, if:

· (i) The reciprocal referral agreement is not exclusive; and
· (ii) The client is informed of the existence and nature of the agreement. 

· Ex: Refer certain types of cases to one attorney (i.e. litigation), and they refer certain types of cases to you (i.e. real estate), that’s allowed as long as client is aware of that arrangement. 

· MR 5.4(a): A lawyer or law firm shall not share legal fees with a nonlawyer except that:

· (1) Payment of money after death to lawyer’s estate; 

· (2) Payment after sale of law firm, upon certain conditions, to estate or representative of lawyer;

· (3) Retirement plan to nonlawyer employees, even if based on profit-sharing; 

· (4) Share court-awarded legal fees with a non-profit organization that employed or recommended the lawyer. 

· Policy: Worried attorney will owe a fiduciary duty to your partner (ex: Insurance guy if it was a law firm/insurance agency) that’s in conflict with your duty as an attorney owed to client – don’t want your relationship with your business partner to affect the decisions you make regarding your client. 

· CRPC 1-320(a): Neither a member nor a law firm shall directly or indirectly share legal fees with a person who is not a lawyer, except that:

· (1) and (2) To a deceased member’s estate;

· (3) Retirement plan for the office staff; 

· (4) Lawyer referral service. 

Conflicts of Interest
· Conflicts of Interest: Use or potential use of confidential information entrusted to the attorney by virtue of the attorney’s occupation, to the disadvantage of a current, prospective, or former client. 

· Impacts the duty of loyalty (as well as competence and, sometimes confidentiality) owed the client

· Consequences of Conflicts:

· Bar Discipline

· Malpractice/Breach of Fiduciary Duty

· Restitution of Fee/Void Fee Agreement 

· Disqualification 

· Types of Conflicts:

· (1) Those involving conflicts between two current clients, including prospective clients;

· (2) Those involving conflicts between a current and former client; and 

· (3) Those involving conflicts between a client and the lawyer’s personal interests – principally economic/business and sexual – and conflicts with third parties. 

· 1. Conflicts with Current and Prospective Clients:

· Analysis of Conflict:

· (1) Has a conflict occurred?

· MR 1.7(a)

· CRPC 3-310(C), (E)
· (2) Can/Has it been waived or cured?

· MR 1.7(b): “Informed consent, confirmed in writing”

· CRPC 3-310(A): “Informed written consent”

· Recurring Conflict Situations with Current and Prospective Clients:

· Sue a current civil client on behalf on another current client.

· Representation of two or more current (or prospective) clients in same civil matter (litigation or transactional).

· Representation of two or more current clients in different civil cases.

· Representation of two or more current clients in the same criminal case.

· Sue a current civil client on behalf on another current client:

· MR 1.7(a): A lawyer shall not represent a client if the representation involves a concurrent conflict of interest. 

· A concurrent conflict of interest exists if:

· (1) The representation of one client will be directly adverse to another client;

· “Directly Adverse”: To help one client you must injure the interests of another 
· MR 1.7 [Comment 6]: Loyalty to a current client prohibits undertaking representation directly adverse to that client without that client’s informed consent, even when the matters are wholly unrelated. The client as to whom the representation is directly adverse is likely to feel betrayed, and the resulting damage to the lawyer-client relationship is likely to impair the lawyer’s ability to represent the client effectively.

· MR 1.7(b) – Waiver of Conflict: Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:
· (1) The lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client [The so-called “plus” requirement];
· (2) The representation is not prohibited by law;

· (3) No assertion of a claim by 1 client vs. another in the same litigation;
· (4) Each affected client gives informed consent, confirmed in writing.

· MR 1.0:

· (e) “Informed consent” denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated adequately information about the material risks of and reasonably available alternatives to the proposed course of conduct.

· (b) “Confirmed in writing” denotes informed consent that is given in writing by the person or a writing the lawyer promptly transmits to the person confirming an oral consent.

· Representation of two or more current (or prospective) clients in same civil matter:
· Dresser Industries Case: Lawyer represented Dresser, new client comes in and wants to sue a bunch of people, including Dresser. Dresser moves to disqualify their attorney. Attorney can be disqualified since taking a position that is directly adverse to Dresser. 
· An attorney in this situation would want to call up former client and ask them for permission to represent the other party. 
· CRPC 3-310(C): A member shall not, without the informed written consent of each client:

· (2) Accept or continue representation of more than one client in a matter in which the interests of the clients actually conflict. 

· CRPC 3-310(A) – Waiver of Conflict:

· (1) “Disclosure” means informing the client of the relevant circumstances and of the actual or reasonably foreseeable adverse consequences to the client or former client.

· (2) “Informed written consent” means the client’s or former client’s written agreement to the representation following written disclosure.

· Hot Potato Doctrine: Cannot drop existing client to eliminate conflict caused by retention of another client. 

· Consequences of Conflicts – MR:

· MR 1.16(a)(1) says mandatory withdrawal if representation will result in violation of the Rules. 

· 1.7(a) says violation of Rules upon a concurrent conflict of interest (including “direct adverse” representation).

· Hence, must withdraw as to at least one client.  

· Upon withdrawal, that client becomes a “former client.”  

· 1.9(c)(1) provides, can’t “use information to the disadvantage of the former client.”  

· If can’t use the information, then can’t represent remaining (current) client with sufficient competence, diligence, zeal or loyalty, which are themselves violations of the MR.

· If violate MR, must withdraw as to remaining client as well under MR 1.16(a)(1).

· Hence, cannot represent either client thereafter.

· Consequences of Conflicts – CRPC:

· 3-700(B)(2) says mandatory withdrawal upon violation of disciplinary rules.  

· 3-310(C)(2) says violation of rules upon conflict.

· Have to withdraw as to at least one client.  

· But 3-310(E) says can’t use confidential information material to the representation if that confidential information came from representation of former client.  

· Hence, can’t represent remaining client with diligence, loyalty, etc., and must withdraw.

· Can’t represent either client thereafter.

· MR 1.7(a): A lawyer shall not represent a client if the representation involves a concurrent conflict of interest.  A concurrent conflict of interest exists if:

· (2) There is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client.
· CR 3-310(C): A member shall not without the informed written consent of each client:

· (1) Accept representation of more than one client in a matter in which the interests of the clients potentially conflict.  

· Substantial evidence that the defendants will likely become adverse.

· Case law said potentially conflict = substantial evidence that the other party will likely become adverse. 

· So if there’s a possibility in representing 2 clients where their interests will become adverse, either must get a pre-conflict waiver, and court will uphold as long as it addresses the specific risk that comes up, or have conversation with all potential clients and say you can represent them all as long as none of them counter sue one another. 

· (2) Accept or continue representation of more than one client in a matter in which the interests of the clients actually conflict.

· Imputed Conflicts – Lawyers Practicing in the Same Firm: The restrictions imposed by conflicts of interest on one lawyer are extended, with only few exceptions, to all lawyers with whom that lawyer is affiliated. 
· MR 1.10(a): While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so. 
· MR 1.8(k): While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) through (i) that applies to any one of them shall apply to all of them.

· Ca is in generally accord, but no specific CRPC, and modified by Kirk.
· HYPO: “A” was driving.  “B” and “C” were passengers in A’s car, which was involved in a car crash with “D’s” car, which was coming the other way.  All 3 want you to represent them vs. “D.”   Can you do it?
· Under CA rules, must tell them can only represent you all as long as A wasn’t doing anything that might show they were negligent, if not the case and A was maybe drinking or under the influence, then A should go and I can represent B and C, but cannot represent A.
· MR says can’t represent someone who has interests materially adverse to a prospective client in the same or substantially related matter, if you received such information from a prospective client that could be harmful (this all sounds like CA rule), except as provided by paragraph (d). 
· In CA if attorney hears A was drinking, the firm or attorney cannot represent A, B or C, absent a pre-conflict waiver. In MR state, firm can still represent A as long as the attorney who heard the information that he was drinking (i.e. info that would make A adverse to the other parties) is screened from that case
· Prospective Clients:
· CRPC 3-310(E): A member shall not accept employment adverse to a client where, by reason of the representation of the client the member has obtained material information material to the employment.
· Definition of “client” includes “prospective client”

· MR 1.18: 

· (a) A person who discusses with a lawyer the possibility of forming a client-lawyer relationship with respect to the matter is a prospective client.

· (c) A lawyer shall not represent a client with interests materially adverse to those of a prospective client in the same or substantially related matter if the lawyer received information from the prospective client that could be significantly harmful to that person in the matter, except as provided in paragraph (d).

· (d) When the lawyer has received disqualifying information as defined in paragraph (c), representation is permissible if:

· (1) Both the affected client and the prospective client have given informed consent, confirmed in writing; or
· (2) The lawyer who received the information took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prospective client; and

· (i) The disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and
· MR 1.0: “Screened” denotes the isolation of a lawyer from any participation in a matter through the timely imposition of procedures within a firm that are reasonably adequate under the circumstances to protect information that the isolated lawyer is obligated to protect under these Rules or other law.

· (ii) Written notice is promptly given to the prospective client.
· Settlement Concerns:

· MR 1.8(g): A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients unless each client gives informed consent, in a writing signed by the client. The lawyer’s disclosure shall include the existence and nature of all the claims involved and the participation of each person in the settlement.
· CRPC 3-310(D): A member who represents two or more clients shall not enter into an aggregate settlement of the claims of or against the clients, without the informed, written consent of each client.
· Fiandaca Case: Attorneys representing women’s prisoners in one case, and NHARC (new Hampshire association of retarded children) located at LSS. Both suits against the state. State negotiating with women’s prisoners, state offered to build a building for prisoners at LSS, but NHARC didn’t want that building built there because they might eventually want to build a facility there. Didn’t accept settlement, because to accept the offer, attorney would be going against NHARC client in order to help the prisoner clients. Note: everyone was acting in good faith, even state in offering that settlement, but in the end there was direct adversity and couldn’t allow the representation of both clients go forward.

· Representation of two or more current clients in different civil cases:

· MR 1.7 (a): A lawyer shall not represent a client if the representation involves a concurrent conflict of interest.  

· A concurrent conflict of interest exists if:

· (1) The representation of one client will be directly adverse to another client; or

· (2) There is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client. 

· MR 1.7 [Comment 24]: Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different times on behalf of different clients. A conflict of interest exists, however, if there is a significant risk that the lawyer’s action on behalf of one client will materially limit the lawyer’s effectiveness in representing another client in a different case; for example when a decision favoring one client will create a precedent likely to seriously weaken the position taken on behalf of the other client. 

· CRPC § 3-310(C)(2): A member shall not accept or continue representation in a matter in which the interests of the clients actually conflict  (Can be theoretically cured by “informed written consent”).

· CRPC § 3-310(E): A member shall not accept employment adverse to the client where by reason of the representation of the client, the member has obtained confidential information material to the employment.

· CRPC § 3-310(B)(3): A member shall not accept or continue representation of a client without providing written disclosure to the client where the member has or had a legal, business, financial, professional, or personal relationship with another person or entity the member knows would be affected substantially by resolution of the matter. 

· Representation Multiple Criminal Defendants in Same Matter:
· Holloway: If defense lawyer objects on conflict grounds, each defendant must receive separate representation or automatic reversal. (Sixth Amendment violation. Today we would say state action-involved “presumed prejudice” under Strickland)

· Cuyler: If no objection from trial counsel, and court did not have reason to know of conflict, defendant must show conflict actually adversely affected lawyer’s performance. (No “automatic” Strickland).
· Wood: Trial court has duty to inquire and automatic reversal if court should have known of conflict and failed to inquire. (But standards for courts should having known is high.).
· MR 1.8(g): A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients or in a criminal case an aggregated settlement as to guilty or nolo contendre pleas, unless each client gives informed consent, in a writing signed by the client. The lawyer’s disclosure shall include the existence and nature of all the claims or pleas involved and the participation of each person in the settlement.

· Each client need to know what the other is getting in the settlement.
· CR 3-310(D): A member who represents two or more clients shall not enter into an aggregate settlement of the claims of or against the clients, without the informed, written consent of each client.
· 2. Conflicts Between Current and Former Client:

· Recurring Conflict Situations with Former Clients:
· When a lawyer wants to sue, or otherwise take a position adverse to, a former client.

· Private attorney migration from firm A to firm B, where firm B represents parties adverse to former client of attorney.

· Government lawyer movement to private practice where private firm’s client has business with lawyer’s agency.

· Judges, law clerk, arbitrator, mediator and other third-party neutral movement to private practice where private firm has ongoing business with which the judge, law clerk, etc. were involved.

· Conflicts stemming from representation of former clients in criminal matters.   

· When a lawyer wants to sue, or otherwise take a position adverse to, a former client:

· MR 1.9: 

· (a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or substantially related matter in which that person’s interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing. 

· (a) Reinforces duty of loyalty to former client 

· (c) A lawyer who has formerly represented a client in a matter shall not thereafter:
· (1) Use the information relating to the representation to the disadvantage of the former client;
· (2) Reveal information relating to representation except as these Rules would permit;
· (c) Reinforces duty to protect former client’s confidences.
· [Comment 3]: Matters are “substantially related” for purposes of this rule if they involve the same transaction or legal dispute or if there otherwise is a substantial risk that confidential factual information as would have normally been obtained in the prior representation would materially advance the client’s position in the subsequent matter.
· Substantial Relationship Test (T.C. Theatre): 

· 1. Factual reconstruction by the court of the scope of the prior representation
· 2. Reasonable to infer [some courts = “irrebuttably presumed”] that confidential information would have been given to lawyer in such representation
· Judge essentially reconstructs what he thinks to have been disclosed to the attorney during the representation to determine if substantial relationship exists, but if attorney wants to submit evidence/affidavit that they didn’t get this sort of information, judge will consider it, i.e. rebuttable presumption. 

· Judge would determine whether there’s a substantial relationship based on judge’s inference about whether confidential information would’ve been divulged to attorney in the first case that’s relevant to second case.
· 3. Is that confidential information relevant to issues in present suit?
· [Comment 2] MR 1.9: When a lawyer has been directly involved in a specific transaction, subsequent representation of other clients with materially adverse interests in that transaction clearly is prohibited. 

· Fabwell Case: Gillard sometimes represented Welter, sometimes represented Fabwell. Representing Fabwell and drafted the Executive Benefits Agreement, which benefitted Welter, but represented Fabwell and drafted it for Fabwell. When did buy-back of Fabwell, she represented Welter, someone moditified the executive benefits agreement by drafting a non-compete clause when doing the buy-back. Parent company then filed suit against Welter claiming violated non-compete and on other provisions of the EBA, and moved to disqualify Gillard.
· MR 1.9:

· (a) A lawyer who has formerly represented a client in a matter [Fabwell] shall not thereafter represent another person [Welter] in the same or substantially related matter in which that person’s interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing. 

· (a) Reinforces duty of loyalty to former client (Fabwell)

· (c) A lawyer who has formerly represented a client in a matter [Fabwell] shall not thereafter:
· Use the information relating to the representation to the disadvantage of the former client [Fabwell] 

· Reveal information relating to the representation except as these Rules would permit.  

· (c) Reinforces duty to protect former client’s (Fabwell’s) confidences 

· MR 1.7(a): A lawyer shall not represent a client if the representation involves a concurrent conflict of interest.  

· A concurrent conflict of interest exists if: 

· (2) There is a significant risk that the representation of one or more clients [Welter] will be materially limited by the lawyer’s responsibilities to another client, a former client [Fabwell], or by a personal interest of the lawyer. 

· CRPC 3-310(E): A member shall not, w/o the informed written consent of the client or former client accept employment adverse to the client or former client where, by reason of the representation of the client or former client [Fabwell], the member has obtained confidential information material to the employment [by Welter].

· “Substantial Relationship” test used in disqualification motions (as opposed to disciplinary hearings) in order to determine whether “confidential information material to the employment” has been obtained. 
· Note: CA Rule doesn’t specifically talk about substantial relationship, but we’re inferring from facts what likely would’ve been disclosed in the prior representation. 

· But if we get a disqualification motion, case law says must be a substantial relationship, and treated the same as MR 1.9.
· CA Substantial Relationship Test: 

· 1. Has the lawyer, subject to the disqualification motion, had a direct relationship with the former client, i.e., was the lawyer personally involved in providing legal services to the former client; and, if so: 

· 2. Are the matters substantially related, i.e., whether information material to the evaluation, prosecution, settlement, or accomplishment of the former representation is also material to the evaluation, prosecution, settlement, or accomplishment of the current representation given its factual and legal issues.
· CR 3-310(B)(3): A member shall not accept or continue representation of a client w/o providing written disclosure to the client where:

· (3) The member has or had a legal, business, financial, professional, or personal relationship w/ another person or entity [Fabwell] the member knows or reasonably should know would be affected substantially by resolution of the matter.
· This mainly is used in personal relationships between client and lawyer, so if have had a professional relationship with Fabwell, cannot represent Welters if you know that your prior relationship with Fabewell is going to affect your case with Welters.
· Reason this rule isn’t as big of a deal is that all you need to do is provide written disclosure, not even that you need informed consent, so if you tell Fabwell that you’re represented Welters, you’ve cured this kind of conflict, but if you don’t, it’s still a conflict under CA.
· HYPO: A and B are neighbors and do business together. Lawyer represents A in a property dispute against B involving removal of a tree. Case ends. Two years later, B wants Lawyer to represent B in suit against A in unrelated case -- a breach of contract arising out of the business relationship between A and B. Can Lawyer represent B even if A objects?

· Likely won’t be disqualified because it’s an unrelated case – if there’s no facts that attorney learned in first case that apply to second case, then it’s allowed. 
· HYPO: Lawyer represents Nike in arbitrations with unionized employees over disputes in the applicable Collective Bargaining Agreement – things like calculation of “comp” time; whether an employee took more time for lunch than authorized, etc. Lawyer has relatively free access to Nike management and knows the company’s general policies with regard to litigation and settlement. The representation is terminated. A few months later, Lawyer wants to represent a class of white-collar plaintiffs who have the title of “managers” at Nike stores and thus do not get overtime. They claim they are not management and should be entitled to overtime, which is a matter of state law and not an issue under CBA. Nike objects to representation. Can Lawyer undertake the representation anyway?

· Probably will allow because the state law suit is not determined by their collective bargaining agreement, so just because attorney knows generally Nike’s approach to litigation, that doesn’t prohibit them from taking Nike workers as clients after terminated. 
· MR 1.9 [Comment 2]: On the other hand, a lawyer who recurrently handles a type of problem for a former client is not prohibited from later representing another client in a factually distinct problem of that type, even though the subsequent representation involves a position adverse to the prior client.

· MR 1.9 [Comment 3]: In the case of an organizational client, general knowledge of the client’s policies and practices ordinarily will not preclude a subsequent representation; on the other hand, knowledge of specific facts gained in a prior representation that are relevant to the matter in question ordinarily will preclude such a representation.
· HYPO: Attorney represents Husband in a SEC action in which the SEC attempted to attach assets as forfeiture for illegal insider trading scheme. Attorney is victorious and representation ends. A year later, Wife wants Attorney to represent her in contentious divorce proceedings against husband in which the wealth of the husband certainly will be an issue. Can Attorney accept the representation if husband objects?

· Since attorney knows where husband’s assets are, and now representing wife where wealth of client will be an issue, attorney will be prohibited from representing wife since he had access and knows extensive financial information about husband’s wealth and assets. 
· MR 1.9 [Comment 3]: A lawyer who represented a businessperson and learned extensive private financial information about the person may not then represent the person’s spouse in seeking a divorce.
· MR 1.9 [Comment 3]: Information that has been disclosed to the public or to other parties adverse to the former client will not be disqualifying. 

· MR 1.9 [Comment 3]: Information acquired in a prior representation may have been rendered obsolete by passage of time, a circumstance that may be relevant to whether the two representations are substantially related.

· HYPO: Attorney represents the owners of a shopping center in obtaining necessary environmental permits to build the center. The representation ends. Eighteen months later, a tenant wants to hire Attorney to represent it in a suit against shopping center in a dispute over the lease.
· Allowed – need to try and figure out what type of info the attorney would’ve gotten in first case in order to determine where should be disqualified in the second suit. 
· MR 1.9 [Comment 3]: A lawyer who has previously represented a client in securing environmental permits to build a shopping center would be precluded from representing neighbors in seeking to oppose rezoning of the property based on the basis of environmental considerations; however, the lawyer would not be precluded, on the grounds of substantial relationship, from defending the tenant of the completed shopping center from resisting eviction for nonpayment of rent.
· HYPO: A & B have identical claims against C. A’s and B’s interests don’t conflict. Lawyer represents A and brings suit. B asks Lawyer to represent her as well. Lawyer seeks permission from A to represent B. In either case, can Lawyer represent B?
· 1. A doesn’t object. This is a concurrent client/pre-conflict waiver situation, but since A agreed, representation is okay. 
· 2. A is furious, and fires Lawyer. Attorney is not asserting a legal interest adverse to A, so probably wouldn’t even be a conflict in the first place. 
· Migratory Attorneys:
· Kala Case: Attorney was lead counsel in representing Kala in a suit, then left his firm and goes to another firm who is representing defendant. So know Ps ex-lawyer cannot represent Ds. Now we know lawyer has a conflict, so they cannot represent aluminum smelting, the issue is whether the firm can continue to represent D, i.e. can we screen the lawyer.

· Holding: Firm needed to be disqualified regardless of the screening procedures because there was nothing the firm could’ve done to have any effect on Kala’s perception that his personal attorney had abandoned him. But in certain situations (where attorney isn’t lead counsel like in Kala), would allow screening
· MR 1.9(a): A lawyer who has formerly represented a client in a matter [Kala] shall not thereafter represent another person in the same or substantially related matter [Aluminum Smelting] in which that person’s interests are materially adverse to the interests of the former client [Kala] unless the former client gives informed consent, confirmed in writing.

· MR 1.9(b): A lawyer shall not knowingly represent a person in the same or a substantially related matter [Aluminum Smelting] in which a firm with which the lawyer was formerly was associated [Spangenberg] had previously represented a client:

· (1) Whose interests are materially adverse to that person [Kala]; and

· (2) About whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to the matter; 
· Unless the former client gives informed consent, confirmed in writing. 
· CA rule is similar to this rule. 

· Imputed Disqualification Test (Rebuttable Presumption of Shared Confidences):
· 1. Is there a substantial relationship between the matter at issue and the matter of the former firm’s prior representation? 
· Here, yes, it’s the same case. 
· 2. If so, is the presumption of shared confidences within the former firm rebutted by evidence that the attorney had no personal contact with, or knowledge of, the related matter (presumption that if you’re the firm, you’re sharing confidences to other people in the firm)?;

· Attorney knew about the matter because he was the lead attorney. 
· 3. If attorney did have contact/knowledge, then did the new law firm erect adequate and timely screens to rebut presumption of shared confidences with the new firm?
· Kala would never be comfortable with his attorney moving to the firm representing defendant, but still want attorneys to have freedom to move between firms if they want.
· Imputed Conflicts – Lawyers Practicing in Same Firm:

· MR 1.10(a): While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9 unless:  

· (2) The prohibition is based on Rule 1.9(a) or (b) [Then the representation is OK if the following occur]: 

· (i) Disqualified lawyer is timely “screened”;

· (ii) Written notice of screening procedures promptly given to affected former client; and 
· (iii) Certification of screening procedures is provided on demand and on regular basis.

· No informed consent of prior client needed – If you were at former firm, big firm, and never billed time or even worked on the matter, you’re fine you can switch with no screen being implemented, but if you did bill hours on matter, but insignificant amount, can leave with screen being implemented and will be allowed without having whole firm being disqualified.
· Ca:  Kirk v First American Title Ins.: adequate screening permitted in certain circumstances.
· 4 class actions against D, 3 main lawyers did all the work for this class action, Ps attorney called up this guy Cohen with experience in this area, and wanted to get his opinion on some of his arguments and theories of the case, then the 3 D attorneys hired by a different firm, moved, then Cohen was hired by law firm D attorneys moved to. When Cohen moved to new firm, he ended up billing like 3 hours on the case. Ds 3 main attorneys from same firm as Cohen, they put up a screen around Cohen immediately after finding out that Cohen had previously consulted with Ps attorney.
· Court identified the policy considerations:

· The practicalities of the modern practice of law (attorneys now switch firms during their career)

· Clients rights of their chosen counsel 

· The burden on the party to replace the qualified counsel 

· Need to maintain professional standards in the profession 

· Preservation of public trust (don’t want public or former client to think shared confidences are going out to other people)

· Some of these considerations argue for screening some do not
· Kirk governs CA for when a law firm also must be disqualified or is sufficient just to screen lawyer from case.

· So the outcome for screening will be the same between the MR on screening and the analysis for screening in CA under Kirk, except the MR would tell you that there’s a disciplinary violation, and CA is saying going to allow disqualification motions to regulate migratory attorneys.
· Paralegals and Administrative Assistants: Bar cannot regulate them, but case law can. There are very few cases on this issue, but Brain suspects if you are support personnel you will also have to be screened at the new firm. 
· Government lawyer movement to private practice where private firm’s client has business with lawyer’s agency:

· Saufer Case: High government official, firm starts negotiating with him while he’s still at his government job (1.11 deals with this situation). Cannot use confidential information in the same case that’s harmful to the client, in Saufer case, it’s the state department. Guy leaves the department, so it’s now considered a former client, and he cannot use stuff to harm a former client. And he cannot represent anyone in the new firm unless there’s a waiver by the government. His new firm can continue representing the client, but ex-government employee cannot represent them personally – solve by screening. 
· Migratory Government Lawyers – MR 1.11 puts restrictions on:
· The cases he can work on;

· The information he can use in cases he can work on; and 

· The ability to negotiate the terms of his employment. 

· Also, Covington would have to screen him from ongoing cases with the government that he personally cannot work on. 

· **CA no direct equivalent. Covered under 3-300(E).
· MR 1.11(a) – When Can’t Represent: A lawyer who has formerly served as a public officer or employee of the government:

· (1) Is subject to Rule 1.9(c) [can’t use confidential information in same case to harm former client [State Dept.] that was learned while representing that client]; and
· (2) Shall not otherwise represent a client [Libya] in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its informed consent, confirmed in writing, to the representation.
· MR 1.11(b) – Screening: When a lawyer is disqualified from representation under paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless:

· (1) The disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and
· (2) Written notice is promptly given to the appropriate governmental agency to enable it to ascertain compliance with the provisions of this rule. 

· MR 1.11(c) – Can’t Use “Confidential” Information: A lawyer having information the lawyer knows is confidential information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee may not represent a private client whose interests are adverse to that person.
· Catchall in case (a) didn’t cover something – (c) just means attorney can’t use any confidential information he learned while working for the government. 
· MR 1.11(d)(2) – Restriction on Negotiation for Employment: A lawyer currently serving as a public officer or employee shall not: 

· (ii) Negotiate for private employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially.
· Cannot negotiate for private employment with any person who’s a party or is a lawyer in a matter in which the lawyer is participating substantially. If you are a government employee, to join a new firm, need to quit first, and then negotiate for employment, but cannot do it while still employed by the government. 
· **CA rules don’t have a specific rule governing government employees, but covered under 3-300(E), and it’s the same as the MR. 
· Judges, law clerk, arbitrator, mediator and other third-party neutral movement to private practice where private firm has ongoing business with which the judge, law clerk, etc. were involved:

· HYPO: You are the only law clerk to Judge X at the Federal courthouse.  The law firm of Gibson, O’Melveny & Latham, LLP has an active case before Judge X.  It is at the end of your clerkship and you would like to interview and, if given an offer, join Gibson, O’Melveny & Latham, LLP.

· Can you? Must notify the judge before interviewing – don’t have to quit first before negotiating like judges or government attorneys. 
· Can your judge? Judge must quit first, then negotiate. 
· MR 1.12 – Judges (Mediators, Arbitrators) and Law Clerks – Restrictions on Employment:

· (a) Can’t represent a party if you (or judge) “participated personally and substantially” in matter;
· (b) A lawyer shall not negotiate for employment with any person who is involved or as a lawyer for a party in a matter in which the lawyer is participating. A lawyer serving as a law clerk may negotiate for employment but only after the lawyer has notified the judge or other adjudicative officer.
· **CA no direct equivalent. Covered under 3-300(E).

· (c) If a lawyer is disqualified by paragraph (a), firm cannot knowingly undertake or continue representation unless:

· (1) The disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee; and

· (2) Written notice is promptly given to the parties and any appropriate tribunal to enable them to ascertain compliance with this rule.
· Situations in which a firm can represent a client when an individual lawyer cannot  (Allowable Screening):
· Prospective Client.  MR 1.18

· Government lawyers.  MR 1.11

· Judges, law clerks, mediators, arbitrators or other third-party neutrals.  MR 1.12
· Some jurisdictions allowing for migratory lawyers under rebuttable presumption of shared confidences doctrine as in Kala
· MR 1.10 for migratory lawyers
· California for migratory lawyers after Kirk; and government lawyers
· Mickens v. Taylor Case: Attorney representing Hall on an assault charge. Hall is shot, and the police arrest Mickens for the shooting. The judge appoints Saunders to represent Mickens to defend against the murder of Hall. Saunders did not protest because thought he could still represent, since Hall was dead and even though he could use information learned during representation of Hall, no really to his detriment since he’s dead, but there was a conflicts issue. 
· Holding: Supreme Court held no presumed Strickland automatic reversal (no governmental interference at a “critical stage”), and thus Mickens had to satisfy both prongs of Strickland on habeas. 

· 3. Conflicts between a client and the lawyer’s personal interests – principally economic/business and sexual – and conflicts with third parties: 

· MR 1.7(a): A lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:
· (2) There is a significant risk that the representation of one of more clients will be materially limited to another client, a former client, or by a personal interest of the lawyer. 
· In Re Simon: Lawyer representing defendant who was charged with murder, family paid 10k retainer, then never paid again even after lawyer asked for more money and they said no but lawyer kept representing him for 3 years, finally lawyer filed motion to be relieved as counsel (permissive withdrawal), judge denied. then lawyer filed suit against defendant and family to have unpaid wages recovered, notified judge of the civil action, and judge had no choice but to relieve attorney as counsel because conflict was created by filing of suit against his client. Judge referred attorney to state bar.
· Holding: Conflict of interest because lawyer has a personal interest adverse to client – here, lawyer had a personal interest in seeing to it that client paid him, and at same time trying to represent the best interest of his client. Court said since it was a conflict he himself created, he was subject to being sanctioned by the bar. 
· MR 1.8(a): A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security, or other pecuniary interest adverse to a client unless:

· (1) The transaction and terms on which the lawyer acquires the interest are fair and reasonable and are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client;
· (2) The client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel; and
· Lawyer must give client the equivalent of independent legal advice against himself. 
· (3) The client gives informed consent, in a writing signed by the client, to the essential terms and the lawyer’s role, including whether the lawyer is representing the client in the transaction. 

· Mershon Case: 3 guys went in on a business, wanted to build a building or shopping center or something, each agreed to contribute something, the client put in the property, other guy was an architect who would design the building, and Mershawn agreed to provide the legal services, the guy who originally owned the land died before could build on the property. 

· Holding: What hurt attorney in this case is he failed to do (2) and (3) under MR 1.8(a). Even though didn’t act in bad faith, violated rule and subject to discipline. 

· **Issue Spot: Whenever a lawyer and client does business together, conflict of interest antenna should go up because worry is that in a business deal with a client, the worry is that the lawyer is acting in the best interest of themselves and not the best interest of their client or corporation that they formed (in this situation).
· MR 1.8 [Comment 1]: The rule does not apply to ordinary fee agreements between client and lawyer, which are governed by Rule 1.5, although its requirements must be met when the lawyer accepts an interest in the client’s business or other nonmonetary property as payment for all or part of the fee.
· CRPC 3-300: A member shall not enter into a business transaction with a client; or knowingly acquire an ownership, possessory, security, or other pecuniary interest adverse to a client unless each of the following has been satisfied:

· (A) The transaction or acquisition is fair and reasonable to the client and are fully disclosed and transmitted in writing to the client in a manner which should reasonably have been understood by the client; and

· (B) The client is advised in writing that the client may seek the advice of an independent lawyer of the client’s choice and is given a reasonable opportunity to do so; and
· (C) The client thereafter consents in writing. 
· **Rule is not intended to apply to retention agreements, essentially same rule as MR 1.8(a). 
· HYPO: Client tells lawyer that she’s going to buy some parcels of land downtown, near the Staples Center. Can the lawyer immediately buy one of the properties after the meeting with client?

· No, lawyer cannot do this. Lawyer also cannot recommend to another client for them to purchase land. 
· MR 1.7 [Comment 1]: Loyalty and independent judgment are essential elements to the lawyer’s relationship to the client. 

· If lawyer is in situation where they’re going to end up in competition with their client, must follow the procedures outlined in MR 1.8(a). 

· MR 1.8(b): A lawyer shall not use information relating to the representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these Rules. 
· MR 1.8 [Comment 5]: Paragraph (b) applies when the information is used to benefit either the lawyer or a third person. For example, if a lawyer learns a client intends to purchase and develop several parcels of land, the lawyer may not use that information to purchase one of the parcels in competition with the client or to recommend that another client make such a purchase.
· So, under above HYPO, if lawyer goes ahead and buys property, court imposes an equitable or constructive trust – court says they’ll take possession of the property because the lawyer can’t own it after violating ethical rules and so client will get property, and client will get to have the property for whatever it is client was going to pay for it anyways, and court can then transfer the land to client –lawyer gets money client paid, and if lawyer paid more for property than client was going to pay, lawyer does not get difference in payment back, they lose that extra money they paid. 
· MR 1.8(d): Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the representation.
· Want to enter into agreement with the lawyer, can’t afford the lawyer, the lawyer says they’ll represent you and you don’t have to pay anything, but client must give permission to give lawyer the rights to write a book/movie about this later – lawyer cannot do this.
· **CA permits, if there’s informed consent. 
· MR 1.8(c): A lawyer shall not solicit any substantial gift from a client, including a testamentary gift. [Also can’t prepare will giving the lawyer or relation a substantial gift unless lawyer or family member is related to the client]. 
· MR 1.6 [Comment 6]: A lawyer may accept a gift from a client, if the transaction meets general standards of fairness. For example, a simple gift such as a present given at a holiday or as a token of appreciation is permitted. If a client offers the lawyer a more substantial gift, paragraph (c) does not prohibit the lawyer from accepting it, although such gift may be voidable by the client under the doctrine of undue influence, which treats client gifts as presumptively fraudulent.

· HYPO: Lawyer believed in this company, represented them, board called him and said that they need 250k immediately, lawyer said he’ll give them the money (unclear whether he said give/lend), after company got through crisis, said they’ll give him 3% of stock in the company to thank him for what he did, but they never gave him the 3% of the stock, so lawyer then sued the client for the 3%.
· There was a concurrent personal interest in this situation, because the lawyer decided to sue his client (so first ask if there’s a conflict of interest). Court said already have a personal interest conflict, but regardless of that there’s only two ways to look at this situation, one of the ways is looking at it as a loan, but if it was a loan, it’s a 1.8(a) problem because didn’t follow the 3 requirements, other way of looking at it was a gift, if it was a gift then lawyer has problems under 1.8(c) and comment 6 – and court said if it was a gift, the gift was too big and if client actually gave the gift, they’d be allowed to take it back. CA equivalent is 4-400. 
· CRPC 4-400: A member shall not induce a client to make a substantial gift, including a testamentary gift, to the member or the member’s parent, child, sibling, or spouse, except where the client is related to the member.

· MR 1.8(h): A lawyer shall not:
· (1) [Prospectively limit malpractice]

· (2) Settle a claim for prospective claim for such liability with an unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel in connection therewith. 

· CA has same rule: CRPC 3-400; see also B&P 6090.5 (cause for discipline if try to settle on basis that professional misconduct shall not be reported to the Bar.)
· Blackwelder Case: Lawyer did something wrong in case they were working on for plaintiff, promised client to do some other work for free, but they had to promise not to sue for malpractice. Dispute over whether lawyer told client to go have outside counsel review the settlement agreement. MR 1.8(h) governs. 
· Holding: We allow this in this situation, but under 1.8(h)(2) must follow the requirements – need to have the settlement agreement reviewed by outside counsel. But as part of retainer agreement, can’t say they can’t sue for malpractice, and settling a claim for malpractice is allowed, but cannot settle with client to prevent them from reporting attorney to the bar – that’s not allowed. 
· MR 1.8(j): A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced. 

· Must have had a consensual sexual relationship before the client-lawyer relationship existed. 

· CRPC 3-120: 

· (B) A member shall not:

· (1) Require or demand sexual relations with a client incident to or as a condition of any professional relationship;

· (2) Employ coercion, intimidation, or undue influence in entering into sexual relations with a client; or

· (3) Continue representation of a client with whom the member has sexual relations if such sexual relations cause the member to perform legal services incompetently.
· (C)  [Part (B) doesn’t apply to spouses or ongoing consensual sexual relationships pre-existing representation]

· (D)  [One lawyer’s sexual relations with a client doesn’t disqualify the firm] 
· In Re Swihart: Attorney represented a woman who was giving child up for adoption, mother said don’t want to know who took the child and didn’t want child raised locally, attorney went behind her back and had mother sign all these papers like adoption was underway, but really all this was so him and his wife could adopt the baby. He had another attorney come and speak with the birth mother and that attorney let it slip that her original attorney was taking the baby, and she wanted the baby bad and rescind the whole adoption.

· Holding: This was a conflict of interest because of the personal interest of the attorney because attorney was going to raise the baby locally. CA rule takes a step back from MR requirements and as long as attorney said to mother that they were going to adopt the baby/whatever the attorney’s personal interest is, then they’d likely be able to avoid discipline (but attorney likely still subject to client for malpractice). 
· **Issue Spot: Any time attorney is involved in some way with the client, it’s going to be the personal interest conflict with the client, and if it’s a business deal with the client, it’s going to be governed by the 1.8 3-step requirements/written disclosure.

· CRPC 3-310(B): A member shall not accept or continue representation of a client without providing written disclosure to the client where:

· (3) The member has or had a legal, business, financial, professional, or personal relationship w/ another person or entity the member knows or reasonably should know would be affected substantially by resolution of the matter. 

· (4) The member has or had a legal, business, financial, or professional interest in the subject matter of the transaction.

· CRPC 3-320: A member shall not represent a client in a matter in which another party’s lawyer is: a spouse, parent, child or sibling of the member, lives with the member, is a client of the member, or has an intimate personal relationship with the member, unless the member informs the client in writing of the relationship.
· HYPO: Brain’s client sued one of his wife’s clients? What would have to happen under CA rules? 

· Must inform Brain’s client that his wife represents the opponent and wouldn’t need to be screened or anything.
· HYPO: Wilson Sonsini, the largest firm in the Silicon Valley, represents Software Co. in its initial public stock offering of 1.2 million shares. Wilson Sonsini quotes its fees as its normal hourly rates plus 25,000 shares of stock that it promises to hold (and not sell) in its firm stock bonus pool. The firm takes its cut in every such deal and distributes the dividends that are paid to its associates and partners as a yearly “bonus.” If a competitor reports Wilson Sonsini to the Bar, what result?  

· This is allowed. 
· MR 1.8 [Comment 3]: The risk of conflict to a client is greatest when the client expects the lawyer to represent the client in the transaction itself. Here the lawyer’s role requires that the lawyer must comply not only with the requirements of subsection 1.8(a) [argue against self; opportunity for independent legal advice; etc.] but also with the requirements of Rule 1.7. Under that Rule the lawyer must disclose the risks associated with the lawyer’s dual role as both legal advisor and participant, such as the risk that the lawyer will structure the transaction in a way that favors the lawyer’s interest at the expense of the client. 
· MR 1.7(b): Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:

· (1) The lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client [the so-called “plus” requirement]; 
· (2) The representation is legal;
· (4) Each affected client gives informed consent, confirmed in writing.
Litigation Ethics
· Trial Misconduct: 
· MR 3.1: A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification, or reversal of existing law. 

· [Comment 2]: Such action is not frivolous even though the lawyer believes that the client’s position ultimately will not prevail.
· Hunter Case: Hunter and 2 co-counsel represented a bunch of workers from a bakery, after they closed the bakery, the lawyers filed a class action suit against the bakery for racial discrimination, but there was a prior court decision that said any disagreements had to be arbitrated and not litigated. So in the face of this court of appeal decision, the lawyers went ahead and filed another suit against the bakery for the same thing even though they were supposed to arbitrate the dispute. 

· Holding: The trial court sanctioned the lawyers because under Rule 11 must only bring claims based in law. The appellate court overruled the trial decision because there was a circuit split so they were hoping the circuit would change their mind or the Supreme Court would grant cert and change the rule. In order to be sanctioned in this situation the court held (objective standard here) would a reasonable attorney in like circumstances not have believed his actions to be legally justified, or, put another way, there’s absolutely no chance or success under the existing precedent. 
· Attorney needs to be honest with court in why they’re bringing a case despite precedent directly against them – they can’t jump around the bad case, must be honest with the court. 

· Cal. Code Civ. Proc. § 128.5 – Vexatious Litigation Statute: If somebody has brought 5 cases in 12 months and they’ve all been dismissed on demurer, on the sixth lawsuit they can be declared a vexatious litigant and they cannot sue someone without court permission. Federal court has similar statute. 
· HYPO: Believe it’s likely that client will lose, you can still bring the case. That’s not frivolous even though you believe your position will ultimately fail.

· MR 3.1: A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification, or reversal of existing law. A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding so as to require that every element of the case be established.
· [Comment 3]: The lawyer’s obligations under this Rule are subordinate to federal or state constitutional law that entitles a defendant in a criminal matter to the assistance of counsel in presenting a claim or contention that would otherwise be prohibited by this Rule.
· A lot of state courts say that in a death penalty case, you must raise every argument possible, even if you believe it’s frivolous, because of that, we have this MR part that gives you a pass to allow you to do that.

· CRPC 3-200: A member shall not seek, accept, or continue employment if the member knows or should know that the objective of such employment is:

· (A) To bring an action, conduct a defense, assert a position in litigation, or take an appeal, without probable cause and for the purpose of harassing or maliciously injuring any person;
· MR doesn’t include the “take an appeal” part, and MR doesn’t include the harassing part because there’s a federal statute that already covers that, so in federal court, not subject to bar discipline because not covered by MR, but subject to monetary discipline because violated that federal statute.
· (B) To present a claim or defense in litigation that, or, is not warranted under existing law, unless it can be supported by a good faith argument for an extension, modification, or reversal of such existing law.

· MR 4.4(a): In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person.
· MR 3.5 [Comment 4]: The advocate’s function is to present evidence and argument so that the cause may be decided according to law. Refraining from abusive or obstreperous conduct is a corollary of the advocate’s right to speak on behalf of litigants.
· Lee Case: Ps won, but Ps attorney was being harassing and an ass hole, every day before trial yelled in the court “let’s kick some ass,” and did other annoying stuff like that, and now court is deciding if he’s entitled to all of his court fees after Ps won a COA that entitled them to receive attorneys fees.
· Holding: Court said due to attorney’s harassing behavior throughout the entire trial process (even made an opposing attorney quit their job during the discovery phase) that their work was not worth what they claim – reduced their attorneys fees from $1.6 million to $312k. 

· Peters v. Pine Meadows Case: Attorney accused the judges of fabricating facts and misstating the holding of a case in their briefs.
· Holding: Misstated and misrepresented and over exaggerated what appeals court did. The court therefore didn’t decide the merits of the appeal and struck the briefs, and awarded attorneys fees to other side for brining the appeal – never even decided merits of the underlying appeal. 
· Sanctions v. Contempt:

· Contempt is a violated court order, whereas sanctions would arise from a violation of a rule. 

· Sanctions are a violation of something that went on in the litigation. 

· Can be subject to both sanctions and contempt, e.g. if court orders you to answer interrogatories. 

· Opposing party would then make a decision for whether to bring a motion for sanctions or contempt, but almost always bring for sanctions, but could bring for both if wanted to. 
· MR 3.4(e): A lawyer shall not in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of the accused.
· Rationale for not allowing an attorney to state their opinion is because it’s not relevant in the case, and if they did assert their opinion, it suggests that the attorney has some personal knowledge that’s not being disclosed to the jury. 

· If attorney says to jury “ladies and gentleman, that witness lied to you because…” even though it’s an opinion, gets in under MR because considered an inference from the evidence/facts of the case. 

· HYPO: Judge rules on motion in limine that this certain piece of evidence cannot come in, and at trial, you bring the evidence in through the witness, you can be sanctioned under MR 3.4(e). Lawyer obviously in closing argument cannot refer to the evidence, but courts have said that the first sentence of MR 3.4(e) also refers to witnesses.

· CRPC 5-200(E): In presenting a matter to a tribunal, a member shall not assert personal knowledge of the facts at issue, except when testifying as a witness.
· Unlike MR 3.4(e), in CA, attorney can state opinion (can say, “In my opinion, this man is a liar”).

· MR 3.2: A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client.
· HYPO: What if your client keeps wanting you to delaying the case? Under MR 3.2, can delay a little, but cannot continuously delay all the time – no CA equivalent to this rule. 

· MR 3.4: A lawyer shall not:
· (a) Unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy, or conceal a document or other material having evidentiary value. A lawyer shall not counsel or assist another person to do any such act; 
· (c) Knowingly disobey an obligation under the rules of a tribunal, except for an open refusal based upon an assertion that no obligation exists;
· (d) In pretrial procedure, make a frivolous discovery request or fail to make a reasonably diligent effort to comply with a legally proper discovery request by an opposing party.
· I.e. Lawyer can be disciplined if obstruct another parties access to evidence, destroy a document, etc. 
· Sometimes court will order attorney to turn over document, but lawyer thinks it’s privileged and says that –court can hold in contempt, but won’t be subject to disciplinary violation if it’s an open refusal.

· MR 3.3(a): A lawyer shall not knowingly:

· (1) Make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer;

· (2) Fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel;
· [Comment 4]: Legal argument based on a knowingly false representation of law consists of dishonesty toward the tribunal. An advocate has the duty to disclose adverse authority in the controlling jurisdiction that has not been disclosed by the opposing party. The underlying concept is that legal argument is a discussion seeking to determine the legal premises properly applicable to the case.
· Jorgensen Case: Failed to disclose a case directly against the side in their brief, other side included the case, but this side just neglected to include in their brief, got disciplined.

· Holding: (This case dealt with 3.3(a)(2)). Have to disclose to the court a case against you because you have a duty to judge to disclose all fact, good and bad – can’t make a misstatement of law to the court, this situation is construed to be a concealment of the law to the judge. Not subject to discipline if don’t know of a case against you and failed to cite it – might be subject to malpractice action, but not subject to disciplinary action if didn’t know of the case. 
· And under no obligation to disclose persuasive authority that’s not controlling in your jurisdiction – must be directly controlling case to be subject to discipline. If case is under submission and another case comes down, under a duty to disclose the new case to the judge while your case is under submission.

· (c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding. 

· [Comment 13]: A proceeding has concluded within the meaning of this Rule when a final judgment in the proceeding has been affirmed on appeal or the time for review has passed.
· MR 1.0(m): Tribunal” demotes a court, an arbitrator in a binding arbitration proceeding or a legislative body, administrative agency or other body acting in an adjudicative capacity. A legislative body, administrative agency or other body acts in an adjudicative capacity when a neutral official, after the presentation of evidence or legal argument by a party or parties, will render a binding legal judgment directly affecting a party’s interests in a particular manner.
· Broad statement of tribunal – ex: a zoning board would be considered a tribunal under this rule. 
· CRPC 5-200: In presenting a matter to a tribunal, a member: 
· (A) Shall employ, for the purpose of maintaining the causes confided to the member, such means only as are consistent with the truth;

· (B) Shall not seek to mislead the judge, judicial officer, or jury by artifice or false statement of fact or law;

· (C) Shall not intentionally misquote to a tribunal the language of a book, statute or decision;

· (D) Shall not, knowing of its invalidity, cite as authority a decision that has been overruled or a statute that has been repealed or declared unconstitutional.
· Principles Differences Between MR 3.3 and CRPC 5-200:

· Nothing about affirmatively disclosing direct contrary legal authority in CRPC 5-200.  Court can always sanction, but not in DR; that requirement is in some Local Rules, however.

· Nothing about not making false statement of fact or law, or having to correct false statements of fact or law, or general candor to the tribunal in CRPC 5-200 (only “shall not seek to mislead”).
· No requirement to bring adverse authority to the court – just need to do things only that are consistent with the truth – can’t make false statements or intentionally misquote, or cite authority that’s been overruled (interpreted within that is also citing unpublished decisions).

· Cannot ellipses over what’s bad for you.
· Specific prohibition about knowingly citing overruled (unpublished) cases, or repealed/unconstitutional statutes in CRPC 5-200, but not directly in MR.

· MR 3.5: A lawyer shall not:

· (a) Seek to influence a judge, juror or prospective juror or other official by means prohibited by law;
· (b) Communicate ex parte with such a person during the proceeding unless authorized to do so by law or court order;

· (c) Communicate with a juror or prospective juror after discharge of the jury if:

· (1) The communication is prohibited by law or court order;

· (2) The juror has made known to the lawyer a desire to not communicate; or

· (3) The communication involves misrepresentation, coercion, duress or harassment.
· Under this rule, attorney cannot hire a private investigator to “bump” into a jury after the trial.
· CRPC 5-300: 

· (B) A member shall not directly or indirectly communicate with or argue to a judge or judicial officer upon the merits of a contested matter pending before such a judge or judicial officer except:

· (1) In open court;
· (2) With the consent of all other counsel in the matter

· (3) In the presence of all other counsel in the matter

· (4) In writing with a copy thereof furnished to such other counsel; or

· (5) In ex parte matters.

· (C) Judge includes law clerks, research attorneys or other court personnel who participate in the decision-making process.
· MR 3.4: A lawyer shall not:
· (b) Falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law; 
· (f) Request a person other than a client to refrain from voluntarily giving relevant information to another party unless:

· (1) The person is a relative or an employee or other agent of a client; and
· (2) The lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from giving such information.

· HYPO: If lawyer finds a witness that’s really good for their side, can they ask the witness to refuse to talk to people from the other side if they approach witness?
· Cannot do this – it’s not a relative or other agent of employee of attorney’s client – can’t prevent them from giving voluntary information to another party. Can only tell them that opposing party guys might want to talk to witness, and that witness is under no obligation to talk to them – but this is as far as you can go to telling the witness about this. 
· CRPC 5-310: A member shall not:
· (A) Advise or directly or indirectly cause a person to secret himself or herself or to leave the jurisdiction of a tribunal for the purpose of making that person unavailable as a witness.
· Can’t cause a witness to leave the jurisdiction or secret himself.

·  (B) Directly or indirectly pay, offer to pay, or acquiesce in the payment of compensation to a witness contingent upon the content of the witness’s testimony or the outcome of the case.  Except where prohibited by law, a member may advance, guarantee, or acquiesce in the payment of:

· (1) Expenses reasonably incurred by a witness in attending or testifying.

· (2) Reasonable compensation to a witness for loss of time in attending or testifying. 

· (3) A reasonable fee for the professional services of an expert.
· HYPO: Want to interview a policeman in a civil rights claim, represent person who was beat up, and want to talk to policeman’s who think beat up your client partner and they want you to pay them for their time?
· Under 5-310(B)(2), doesn’t include interviewing, just attending or testifying, but a CA court case says can pay them for their time from interviewing but fee has to be reasonable. 
· Type of Sanctions:

· Public admonishment/refer to disciplinary authorities 

· Require attendance at particular seminars/MPRE/education 

· Monetary (client and/or lawyer)

· Evidentiary 
· Ex: Person asking for who designed parts in a product, and not upfront about people or not giving names, evidentiary sanction would be that you cannot put on any evidence about the design of the parts – judge can say if that’s a key part of your case, I’m not going to let you put any evidence of that on so likely just going to lose at trial, even though judge isn’t preventing that party from actually going to trial (terminal sanctions). 
· Terminal 

· Factors that go into Decision to Impose Terminating Sanctions:

· Extent of party’s personal responsibility

· Prejudice to adversary

· History of dilatoriness

· Whether the attorney’s conduct was willful or in bad faith

· Alternative sanctions [must consider them]
· Merit of underlying claim
· Financial Assistance to Clients:
· MR 1.8(e) – Financial Assistance to Clients: A lawyer shall not provide financial existence to a client in connection with pending or contemplated litigation, except that:

· (1) A lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and

· (2) A lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of client.

· CRPC 4-210(A)(2) – Financial Assistance to Clients: A member shall not directly or indirectly pay or agree to pay the personal or business expenses of a prospective or existing client, except that this rule shall not prohibit a member: 

· (b) After employment, from lending money to the client upon the client’s promise in writing to repay the loan.
· [Must satisfy 3-300 rules on doing business with client].
· HYPO: Client asked for lawyer to lend her money because she cannot live without more money and would have to settle the case. Can lawyer lend client money?

· MR can’t loan the client any money except two fees outlines under 1.8(e).

· Under CA 4-210(A)(2), lawyer can pay for subject to the requirement under the rule and must be after employment started.

· And client and lawyer cannot agree for lawyer to give client money before the representation begins, but lawyer waits to give client money until after representation starts – not allowed.

· No Contact Rule:
· MR 4.2 & CRPC 2-100 – Communication with Represented Party: 
· (MR 4.2) In representing a client, a lawyer shall not communicate about the subject matter of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by court order.
· (CRPC 2-100) While representing a client, a member shall not communicate directly or indirectly about the subject of the representation with a party the lawyer knows to be represented by another lawyer in the matter, unless the member has the consent of the other lawyer.
· Who you can’t talk to, even without representation:

· 1. Those who exercise managerial responsibility in the matter

· 2. Those who have committed the wrongful acts at issue

· 3. Those who have authority on behalf of the corporation to make decisions about the course of the litigation.  

· Who can you talk to, w/o representation?

· Witnesses.
· HYPO: Suing general motors, and guy want to talk to is the engineer who designed the part. Guy when designed the part was working for GM in CA, since been transferred to GM in Detroit:

· First thing must ascertain is whether person is represented by another lawyer/organization – if yes, then cannot communicate with them (MR and CA have same rule).

· If not being represented or don’t know if they’re being represented, restricted in who you can to when falls under 3 categories (above). What these three categories have in common is that they can make an admission that would bind the company. 
· Attorney can talk to witnesses, and any former employee (assuming employee is unrepresented). 
· No Contact Rule – Guidelines:

· Consent of the organization’s lawyer is not required for communication with a former constituent; 

· Paragraph (B) is intended to apply only to persons employed at the time of the communication; 

· Parties to a matter may communicate directly with each other; 

· I.e. represented parties may talk to each other
· Rule 2-100 is not intended to prevent the parties themselves from communicating with respect to the subject matter of the representation; 
· A lawyer who is uncertain whether a communication with a represented person is permissible may seek a court order. 

· HYPO: What if lawyer says represents everyone at the organization?

· First, call the person want to talk to as long as don’t fall under the 3 managerial exceptions, and if they say not represented by organization’s general counsel, get a court order saying that you can contact that employee.

· The Rule applies even though the represented person initiates, or consents to, the communication. 
· HYPO: Rule applies even if a represented party contacts me to tell me my client is a crook. I have to stop person from continuing the conversation and say I cannot talk to them and then call that person’s lawyer and tell them what happened. Have this rule in CA as well. 

· Rule 2-100 also addresses the situation in which member A is contacted by an opposing party.

· Under Part (C)(2), it is intended to permit a member to communicate with a party seeking to hire new counsel or to obtain a second opinion. 
· The rule does not prohibit a member who is also a party to a legal matter from directly communicating on his or her behalf with a represented party. 

· HYPO: If I’m a lawyer representing myself, can I call up the other party? CA says rule doesn’t prohibit a member, who is also a party, from directly communicating on his or her behalf with a represented party. MR doesn’t have a rule on this point.
· Summary of No Contact Rules:
· 1. Never contact person you know is represented by counsel, even if that person initiates or consents to the conversation, unless you are a party or if contacted for a second opinion;
· If represented party calls you to discuss whether the attorney thinks party’s current attorney is doing a good job and asks new lawyer about potentially taking over his case, so you’re now talking to someone who’s a represented party. So, allowed if they’re coming to you about potential representation – comment 4 to 4.2, and can advise them about their current attorney. 

· 2. If person you contact is not represented, OK to contact if: 

· Person is no longer employed by party;

· Person is not in high management;

· Person cannot bind company in the litigation;

· Person is not a defendant or was not directly involved in the actions giving rise to the suit;
· 3. If you contact someone, need to disclose your relationship with your client and the lawsuit;
· 4. When in doubt, seek a court order;
· 5. Third parties cannot be your agents in doing this; but parties can talk without lawyers.
· Extrajudicial Statements by Litigators:
· MR 3.6:
· (a) A lawyer shall not make an extrajudicial statement that the lawyer knows or should reasonably know will be disseminated by means of public communication and will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.

· (b) Statements a lawyer can make about litigation “notwithstanding paragraph (a):”

· Claim, offense or defense involved and persons involved, unless prevented by law (juvenile, shield law, etc);
· Scheduling, results;
· Request for assistance in gathering evidence;
· Warning of danger, if reason to believe likelihood of substantial harm;
· In a criminal case, identity of accused; whether accused has been apprehended; whether accused has been arrested; 
· (c) Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer’s client.

· This part governs what lawyer can say regarding litigation. Constitutional tugs are attorney’s right to first amendment and defendant’s right to fair trial. Attorney can talk about litigation unless statement causes a substantial likelihood of materially prejudicing fairness of trial. 
· The Advocate-Witness Rule:
· MR 3.7: 
· (a) A lawyer shall not act as an advocate at a trial in which the lawyer is likely to be a necessary witness unless:

· (1) The testimony relates to an uncontested issues;

· (2) The testimony relates to the nature and value of legal services rendered in the case; or
· If attorney’s fees are at issue attorney can get up from table and go to witness stand. 

· (3) Disqualification of the lawyer would work substantial hardship on the client.
· Attorney wants to testify about something other than first 2 categories, a judge would evaluate whether disqualification at that point would cause a serious hassle/inconvenience so will let them be cross-examined. 
· Generally, a lawyer may not take the stand in a trial where he is a party’s counsel, unless meets part (1), (2), or (3). 
· If it’s not under one of these three exceptions, attorney must withdraw. CA rule very similar. 

· CRPC 5-210: A member shall not act as an advocate before a jury which will hear testimony from the member unless:

· (A) The testimony relates to an uncontested matter;

· (B) The testimony relates to the nature and value of legal services rendered in the case; or

· (C) The member has the informed written consent of the client.
· Candor Toward the Tribunal:

· MR 3.3 – Candor Toward Tribunal: 

· (a) A lawyer shall not knowingly:

· (1) Make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer;
· (2) Fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel;

· (3) A lawyer shall not knowingly offer evidence that the lawyer knows to be false. If a lawyer, or the lawyer’s client, or a witness called by the lawyer has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of the defendant in a criminal matter, that the lawyer reasonably believes is false. 
· If have a forged document, this rule still applies because it applies to evidence, so includes not just testimony.
· (b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging, or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.
· MR 3.3(b) goes to, unlike (a), witness intimidation or bribing jurors, attorney has an obligation of taking that to the court. 

· Under MR 3.3(b), if find out after client testified that they lied, obligated to tell the judge.

· (c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information protected by Rule 1.6.

· Under (c), if have to disclose client confidentiality in explaining how you know client lied in testimony, that is allowed without breaching client confidences.

· MR 1.0(f): Knows denotes actual knowledge of the fact in question. A person’s knowledge may be inferred from the circumstances.
· Meaning of “knows” is that you can infer from attorney’s judgment that client is lying, but how could you for sure know unless attorney was actually there. 
· Steps under MR When Lawyer Knows Clients or Witnesses Going to Perjure/have Perjured Themselves:
· 1. Counsel witness not to lie and warn witness that if witness does lie, you will have to disclose the lie. 
· 2. Refuse to call (except for criminal defendant). 

· Only person cannot prevent from testifying if reasonably believe testimony will be false is a criminal defendant, so in a civil case, a lawyer can prevent client from testifying if reasonably believe they will lie. 
· 3. If witness promises not to lie, but does so anyway, call a recess and urge recantation/correction (same if you later find out that witness lied – contact witness and urge recantation). 

· 4. If witness refuses to recant: withdraw, but only if court permits and withdrawal will remove the effect of the false testimony. (Recall, mandatory withdrawal for violating Rules under 1.16(a), unless Court orders lawyer to stay).
· 5. If can’t withdraw, reveal false testimony to tribunal even if confidence.
· 6. Up to tribunal to decide what to do: Make a statement about the matter to the trier of fact, order a mistrial or perhaps nothing. 
· CA and MR have different procedure for when attorney knows a criminal defendant will perjure themselves: CA just need to persuade and alert the judge that going to have to let D testify in the narrative and then cannot refer to Ds testimony in closing argument.

· MR 3.3 [Comment 12]: Lawyers have a special obligation to protect a tribunal against criminal or fraudulent conduct that undermines the integrity of the adjudicative process, such as:

· Bribing, intimidating, or otherwise unlawfully communicating with a witness, juror, court official or other participant in the proceeding;
· Destroying or concealing documents or other evidence; or
· Failing to disclose information to the tribunal; when required by law to do so. 

· Special Consideration When Criminal Defendant wants to Testify and Perjure Himself or Herself: 
· Client has ultimate authority to decide whether to testify. 

· Lawyer should still try to counsel client not to lie, including telling client of lawyer’s ethical obligations if client does so. 

· If client lies, try to withdraw if such can “cure” the taint and otherwise is permitted. 

· If no withdrawal, remedial duty to inform tribunal if lawyer “knows” of the perjury. 

· Thereafter, in many states, including California, “narrative” testimony with no mention of testimony in closing. 
· CRPC 5-200: In presenting a matter to a tribunal, a member:
· Shall employ, for the purpose of maintaining the causes confided to the member, such means only as are consistent with the truth;
· Shall not seek to mislead the judge, judicial officer, or jury by artifice or false statement of fact or law;

· Shall not intentionally misquote to a tribunal the language of a book, statute or decision;

· Shall not, knowing of its invalidity, cite as authority a decision that has been overruled or a statute that has been repealed or declared unconstitutional.

· Shall not assert personal knowledge of the facts at issues, except when testifying as a witness.
· Malicious Prosecutions and Abuse of Process: 

· Malicious Prosecution: Sued person, and had no grounds for it, and person who won going to sue you for all the money and hassle involved in defending the case.

· Elements of a Malicious Prosecution Claim (Sheldon Appel): 

· Prior action terminated in plaintiff’s favor;

· Actual victory; unconditional dismissal; verdict; not settlement.
· Prior action brought without probable cause;

· Was claim objectively tenable;
· Measured by state of defendant’s knowledge, not intent (often client is put to “defense of counsel” choice, in which case the A-C priv. is waived);
· If wanted to make the defendant squirm (in the original case), that’s okay, the question for malicious prosecution is did you have a colorable claim.
· Question of law to be decided before the case proceeds to jury if knowledge is not in dispute.
· For this element, usually have a defensive counsel defense, so attorney has to get on stand and say advised client that it was a tenable case, and if doesn’t say that, then usually this element decided against you.
· Prior action initiated with malice;
· Subjective mental state of defendant

· Improper purpose: Vex, annoy, harass; not N.Y. Times malice, or even ill will.
· Abuse of Process: Just says you have abused the court’s process somehow (anything that involves the court system; discovery, subpoenas, etc.).

· Elements and Attributes of an Abuse of Process Claim: 
· Can be brought at any time;
· Use of the legal process;
· Any process, e.g., discovery, filing of lis pendens as in Sheldon Appel, filing of suit.
· In an improper or unauthorized manner;
· Use of process for extortion or other unintended, collateral purpose; impermissible or illegal motive.
· Damage resulting therefrom;
· Attorneys’ fees often included.
· Malicious Prosecution v. Abuse of Process: 

· Malicious Prosecution: I brought a suit against you, I lost, and now you’re bringing a suit against me and trying to say I didn’t have any reason in bringing case other than to harass you and you didn’t have a colorable claim.

· Abuse of Process: Anything you do in the middle of the case, if you do it for some kind of purposes for extortion, or some other collateral purpose, then you’ve abused the process and you can recover damages.
· Tangible Evidence: If criminal defense counsel receives incriminating tangible evidence from client (and possibly from third parties), he or she can keep it for a short while for non-destructive testing, but then must turn over to prosecution.
· Prosecution cannot mention how it came to be in possession of evidence;
· Tell the client the rules before client gives it to you (if you give this to me I must turn it over to prosecution);

· Issue about if evidence from third party;

· In CA must turn evidence over even if a third party gives you the evidence, in some other states, don’t need to turn over if a third party gives it to you.

· Check out is OK; if “tamper,” then must disclose; 
· If defendant tells you a particular site (i.e. burial site), can go to site and check the site out, but if tamper with the site (like dig to see if body is buried), then must disclose to prosecution.
· Stolen goods can be returned without attribution; 

· Violation of MR 3.4(a) regarding obstructing access to 
evidence. 
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